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PREFACE  TO  SECOND  EDITION. 


I  have  revised  tliis  book,  have  added  a  considerable 
amount  of  matter  to  it,  and  have  brought  it  up  to  date. 

I  must  again  express  my  special  and  great  obliga¬ 
tion  to  the  learned  works  of  Sir  (Jooroo  Dass  Banerjeo, 
Pundit  liajkumar  Sarvadhikari,  Dr.  Jogondra  Nath 
Blmttacharya,  Sastri  G.  0.  Sarkar,  and  Mr.  J.  0.  Ghose. 
I  have  made  frequent  reference  to  them,  and  would 
recommend  all  who  are  interested  in  the  subject  to 
study  those  works  at  first  hand.  Without  the  help 
of  works  such  as  those  it  is  impossible  for  one  who 
is  ignorant  of  Sanskrit  to  grasp  sufficiently  the  real 
principles  of  Hindu  law.  I  have  also  frequently 
referred  to  Mr.  May  lie’s  well-known  book  on  *e  Hindu 
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HINDU  LAW 


INTRODUCTION. 


Hindu  law,  as  fchft  torm  is  understood  by  British  administra*  what  is  Hindu 
tors  of  justice,  consists  of  tho  rules  of  law  which  are  believed Iaw  T 
to  lmvo  boon  generally  binding  on  Hindus  in  matters  to  which 
they  relate,  at  tho  time  of  tho  commencement  of  tho  British 
dominion,  with  such  variations  as  have  been  mado  by  British 
legislation,  or  by  tho  established  custom  of  any  tribe,  casto, 
family,  or  locality. 

Sir  II.  S*  Maine  flays :  *•— . 

“  Indian  2  law  may  bo  In  fact  affirmed  to  consist  of  a  very  great  number 
of  local  bodies  of  usage,  and  of  one  set  of  customs  reduced  to  writing, 
prolending  to  bo  a  diviner  authority  than  the  rest,2  exercising  consequently 
a  great  influence  over  them,  and  tending,  if  not  chocked,  to  absorb  thorn. 

You  must  not  understand  that  those  bodies  of  custom  are  fundamentally 
distinct.  They  are  all  marked  by  tho  same  general  features;  but  there 
are  considerable  differences  of  dot-ail.” 

To  use  the  words  of  a  learned  .Brahmin  judge  of  the  High  Court  of 
Bengal,4  “Hindu  taw  is  a  body  of  rub's  intimately  mixed  up  with  religion, 
and  it  was  originally  administered  for  tho  most  pari  by  private  tribunals. 

Tho  system  was  highly  elastic,  and  had  been  gradually  growing  up  by  the 
assimilation  of  new  usages  and  tho  modification  of  ancient  text  law  under  „ 
the  guise  of  interpretation,  when  its  spontaneous  growth  was  suddenly 
arrested  by  the  administration  of  tho  country  passing  into  tho  hands  of 
the  English,  and  a  degree  of  rigidity  was  given  to  it  which  it  never  before 
l>ossesMed.”  & 

11  There  appears  no  trace  of  an  intention  on  the  part  of  the  British 


1  Maine’s  “  Village  Communities,” 
pp.  52,  5.1. 

3  /.<%  Hindu. 

2  This  refers  to  tho  law  of  the 
Runtras,  prvt/,  p,  10, 

4  Bancrjoc's  "  Law  of  Marriage,” 
3rd  od.,  p.  7. 

*  8ir  1L  B.  Maine  (“  Village  Com* 
munition,”  pp.  41,  45)  says,  “At 
the  touch  of  ttw  judge  of  tho  Bu  promo 
Court,  who  hail  been  trained  in  tho 
English  school  of  special  pleading, 
and  had  probably  come  to  the  Kant 

IhU 


in  tho  maturity  of  life,  the  rule  of 
native  law  dissolved  and,  with  or 
without  his  intention,  was  to  a  great 
extent  replaced  by  rules  having  their 
origin  in  English  law  books.  Under 
the  hand  of  tho  judges  of  the  Su&dcr 
Courts,  who  had  lived  sinco  their 
boyhood  among  tho  people  of  the 
country,  the  native  rules  hardened, 
and  contracted  a  rigidity  which  they 
never  had  in  roal  practice.”  See 
article  by  Mr.  Justice  Hair  of  Madras 
In  Conternforary  R?rim  for  May, 

B 
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Government  to  arrest  the  development  of  Hindu  law  in  its  natural  course* 
The  intention  seems  to  have  been  to  secure  to  Hindus  a  faithful  administra¬ 
tion,  under  the  control  of  the  British  Courts,  of  their  own  law  in  its  true 
spirit — such  an  administration  as  similar  tribunals  of  their  own  might  have 
furnished.  And  the  early  British  tribunals  were  accordingly  assisted  by 
officers  learned  in  the  & 'hastras,1  who  were  doubtless  assumed  to  be  also 
acquainted  with  the  law  as  actually  received,  and  who  could  consequently 
keep  the  Courts  in  touch  with  the  living  law  in  its  growth  and  development, 
and  thus  enable  them  to  administer  a  law  adapted  to  actual  needs,  instead 
of  leaving  them  to  piece  out  a  skeleton  from  the  dry  bones  of  archaic  texts.” 

“  ThQpuwlitfi,  however,  failed  to  answer  the  purpose,  and  were  displaced. 
Thenceforth  the  Courts  have  been  driven  to  rely  upon  such  assistance  as 
could  be  obtained  from  their  own  experience  and  from  formal  evidence, 
together  with  such  aid  as  could  be  obtained  from  writers  of  reputation, 
and  at  times  have  shown  a  tendency  to  fail  back  upon  the  bare  texts  of  the 
tthasfreut,  without  assurance  that  those  texts  were  practically  adopted  as 
part  of  the  actual  current  law,  when  evidence  on  t  ho  point  was  not  produced, 
as  it  seldom  was.”  2 

u  Questions  of  Hindu  law  never  have  been  nor  will  be  decided  with 
reference  solely  to  what  the  law  was  when  originally  propounded  by  Mami, 
or  the  very  earliest  writers.  The-  Hindu  law  which  the  Courts  administer, 
and  are  hound  to  administer,  is  that  which  they,  availing  themselves  of  all 
the  sources  of  information  at  their  command,  find  to  be  the  Hindu  law  as 
recognized  and  accepted  and  acted  ujxm  by  the  general  body  of  Hindus 
for  the  t  ime  being.”  a 

“  The  duty  of  an  European  Judge,  who  is  under  the  obligation  to  adminis¬ 
ter  Hindu  law,  is  not  so  much  to  inquire  whether  a  disputed  doctrine  is 
fairly  dedueiblo  from  the  earliest  authorities,  as  to  ascertain  whether  it 
has  been  received  by  t  he  particular  school  which  governs  the  dist  riot  wit  h 
which  he  has  to  deal,  and  has  there  been  sanctioned  by  usage.  For,  under 
the  Hindu  system  of  law,  clear  proof  of  usage  will  outweigh  the  written  text 
of  the  law*”  4 

The  doctrine,  “ Quod  fieri  non  drbuit  far, turn  valet”  which  has  been 
treated  as  especially  in  force  in  the  Bengal  school  on  the  ground  that 
Jimutavahana  says  that  ”  a  fact  cannot  be  altered  by  a  hundred  texts,”  ♦» 
has  given  rise  to  a.  dist  inction  bet  ween  matters  of  legal  and  matters  only 
of  moral  obligation.6  The  doctrine  is  defined  by  Hast ri  <L  G,  Sarkar 7 


1006*  The  extreme  anxiety  of  Knghsh 
judges  to  administer  to  the  Hindus 
the  personal  law  by  which  they  thought 
Hindus  were  hound,  has  induced  them 
to  accept  as  living  law  all  that  is  to 
bo  found  in  the  ancient  law  books, 
although  much  may  have  Iwcn 
abandoned  in  practice,  and  is  other¬ 
wise  inapplicable. 

1  /W,  p,  10, 

*  Phillips  ami  Trevelyan's  u  haw 
relating  to  Hindu  Wills,”  1st  cd.,  pp. 
16,  17. 

9  Kmhmrammi  fimi  ($,  *V.)  v. 
A  nanda  Kmhna  L,  R, 

\{X  C.),  231,  at  jip,  JH7, 


*  t1  olive  tor  of  Madura  v,  Mootw 
Hamuli  n*ja  Sathuptuthy  (1608),  12 

M.  I  A.  207,  at.  p.  Mid  ;  l  II,  L  R,, 
l\  a  l,  at  p.  12;  10  W,  R.  P,  <\  17, 
at  p.  21. 

ft  Iktya  Hhttyn,  eh.  ii,,  pars.  30, 
This  is  the  leading  authority  of  the 
Bengal  school ;  putt,  p.  14. 

8  See  ( hirulingamtmi  {Hri  lUihmi) 
v.  Kamalahhmamim  (l  Hint),  20  I,  A. 
1 13,  at  p.  114;  22  Mad.  aim,  at  p*  423  ; 
21  AIL  460,  at  p,  487  ;  II  It  W.  N.  127. 
at  p.  44 H ;  l  bom,  L  K.  226  •  Hafah,* 
nmppa  v,  liamuva  (1875),  12  Bom* 
H*  ft  0K4. 

7  u  Hindu  haw,”  3rd  e4<}  j>.  10, 
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as  follows :  4  4  An  act  or  transaction  done  by  a  man  in  the  exercise  of  a  right 
or  power,  natural  or  recognized  by  law,  cannot  be  undone  or  invalidated 
by  reason  of  there  being  texts  in  the  Shastras  prohibiting  such  act  or  trans¬ 
action.53  In  discriminating  between  the  two  forms  of  obligation  “  the 
actual  practice  of  the  people  is  commonly  accepted  as  a  guide ;  and  that 
which  may  in  words  appear  to  be  a  positive  and  imperative  injunction  may, 
in  the  light  of  actual  practice,  be  regarded  as  merely  directory  or  monitory 
but  legally  optional ;  as  addressed  to  the  conscience  rather  than  to  the 
tribunals;  and  may  consequently  fall  beyond  the  scope  of  compulsory 
enforcement.1  Where  the  act  is  illegal,  it  is  not  justified  by  the 
maxim.2 


In  throe  matters  Hindu  law  differs  from  other  systems  Difference 
of  law,  viz.  in  the  family  law,  which  arises  from  what  is  called  syXm^oT 
by  English  lawyers  the  joint  family  system  ;  secondly,  in  the  law* 
law  of  adoption  ;  and  thirdly,  in  the  law  of  succession  and 
inheritance. 

Throughout  British  Lidia.,  questions  relating  to  the  succes-  Application  of 
sion,  inheritance,  adoption,  and  marriage  of:  Hindus,  to  caste,  Brltthnniia. 
and  to  Hindu  religious  usages  3  or  institutions,  are  decided 
according  to  Hindu  law. 

Although  there  is  a  variation  in  their  language,  the  several 
enactments,  which  now  prescribe  the  law  to  be  administered 
in  the  Courts  established  in  British  India,  are  in  substantial 
agreement  in  making  this  provision. 

The  following  is  a  list  of  such  enactments  : — 


The  High  Court  of  Bengal, 
in  the  exercise  of  its  ordinary  / 
original  civil  jurisdiction. 


/ 

The  High  Court  of  Madras 
in  the  exercise  of  its  ordinary  ^ 
original  civil  jurisdiction.  1 


r),  6  Geo.  \  ,  C.  O,  S.  112,  High  Court  of 

21  Geo.  II [.  c.  70,  s. 
read  with  the  Letters  Patent, 

1*02,  s.  is,  and  the  Letters 
Patent.,  1865,  s.  10. 

O,  b  Geo,  \  .  C,  0,  S.  112,  High  Court  of 

37  Geo,  III.  e.  142,  s.  13, 
read  with  S!>,  40  Geo.  ILL  c. 

70,  s.  5,  Letters  Patent,  1862, 
s.  18,  and  Letters  Patent, 


\  1805,  S,  19. 


1  Phillips  and  Trevelyan's  “Law  <J,  W.  N.  275,  at  p.  277. 

of  Hindu  Wills,15  1st  od.,  p.  IS.  a  Is.  any  usage  or  institution  con* 

2  8oo  Balwant  Singh  (lino)  v.  neelod  wit  h  religious  ceremonies ;  sen 
Kifihori  (Rani)  (1898),  25  I,  A.  54,  at  post,  pp.  6,  7. 

p,  59  j  20  AIL  mr  at  p*  285;  2 
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High  Court  of 
Bombay, 


BroHklfwy 
Small  Cnu#o 
Courts 


Bengal,  Agra, 
•Atmani,  Bihar, 
and  Or  fowl 
Provincial 
( Courts. 


Mad  run  Pro- 
vimmtKVmrtH, 


Bombay  Pro¬ 
vincial  Courts. 


Punjab. 


( 


Tho  High  Court  o£  Bombay 
in  tho  oxerciso  of  its  ordinary  ( 
original  civil  jurisdiction. 


5,  0  Goo.  V.  c.  5,  s.  112, 
37  Goo.  III.  c.  14*2,  s.  13, 
road  with  4  Geo.  IV.  c.  71; 
s.  0,1  Letters  Patent.,  1862, 
s.  18,  and  Loiters  Patent, 


1865,  s.  If). 


There  is  in  the  above  enactments  no  express  reference  to  questions 
of  marriage,  caste,  or  religious  usages  and  institutions,  but.  tho  .Supremo 
Courts  and  High  Courts  have  always  dealt  with  such  questions  according 
to  the  personal  law  of  the  individuals  concerned.2 


The  Presidency  Small  Cause  Courts  have  to  determine  till 
questions  according  to  tho  law  administered  by  the  High  Courts 
in  tho  exercise  of  their  ordinary  original  civil  jurisdiction.3 


Bengal  (outside  Calcutta),  \ 
tho  Province  of  Agra  and  t 
Assam,  and  tho  Province  of 
Bihar  and  Orissa.'1  , 

The  Courts  of  the  Madras ' 
Presidency  (outside  the  town 
of  Mu, dras),  except  tho  tracts 
r<  >s  [» '0.1.  i vi  •  ly  un  d  <  >r  tho  j  u  r  is<  I  ic- 
tion  of  tho  agents  for  Ganjam 
and  Vizagapatam. 

Tho  Bombay  Presidency ) 
(outside  tho  island  of  Bom-  f 
bay).  ) 


Act  XII.  of  18B7,  s.  87,  as 
amended  by  Act  XVI.  of 
1911. 


Act  ur.  of  1873,  s.  16. 


Bombay  Regulation  IV.  of 
1827,  s.  26. 


The  last-mentioned  section  is  hr  follows:  ‘* The  law  to  be  observed 
in  tho  trial  of  suits  shall  be  Acts  of  Parliament,  ami  initiations  of 
Government  applicable  to  the  ease;  in  the  absence,  of  suith  Acts  and 
Regulations,  the  usage  of  the  country  in  which  the  sail  arose;  if  none 
such  appear,  tho  law  of  the  defendant ;  and  in  the  absence  of  specific 
law,  and  usage,  justice,  equity,  and  good  conscience  alone.'* 


The  Punjab. 


Act  IV.  of  1872,  s.  5,  as 
amended  by  Act  XU.  of 
1878.» 


1  See  Mathura  Naikin  v.  AVut  *  Ant  XV.  of  1882,  s.  1  It, 

Naikin  (1880),  4  Bom.  5*15,  at  p.  55b.  4  Aft  to  Bihar  and  OHwa,  mm  Act 

8  Hoo  /a  rt,  Kahandan  Narrmtdtt*  VI  f.  (if  1912. 

(I&80),  5  Bom.  1 54,  at  pp.  165,  167,  4  Am  to  Delhi,  wo  Act  XJft.  of 

170.  HU 2,  m.  a. 
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This  enactment  describes  the  topics  of  Hindu  law  to  be  dealt  with 
by  the  Courts  as  “succession,  special  property  of  females,  betrothal, 
marriage,  divorce,  dower,  adoption,  guardianship,1  minority,2  bastardy, 
family  relations,  wills,  legacies,  gifts,  partitions,  or  any  religious  usage 
or  institution,”  but  in  all  these  cases  gives  preference  to  a  valid  custom, 
which  is  not  contrary  to  equity  and  good  conscience.  Although  this 
description  is  more  detailed  than  is  to  be  found  in  the  other  enactments, 
the  other  Courts  in  practice  apply  Hindu  law  to  all  these  eases  when  the 
status,  act,  or  right  of  a  Hindu  is  in  question. 

Ouclh. — Act  XVIII.  o£  1870,  s.  B.  o»uih. 

This  section  contains  provisions  similar  to  those  in  force  in  the  Punjab. 


rITho  Central  Provinces — Act  XX.  of  1875,  &  5. 

In  this  enactment  the  topics  of  Hindu  and  Mahomedan  law  are  de* 
scribed  in  the  same  way  as  for  the  Punjab,  except  that  u  divorce  ”  is  not 
included.  In  the  few  Hindu  casus  in  which  the  question  of  divorce  arises,2 4 * * 
the  question  would  probably  be  held  to  be  included  in  the  expression 
“  marriage.” 


Ontrd 

Province* 


Burma,  exempt  thu  Shun  States. — Act  XIII.  ol  ISOS,  *.  IS, 
British  Beluehiritan.- — Keg.  ILL  of  lHiM),  k.  Si>. 

Ajmoro  and  Monvuru. — lteg.  III.  of  1K77,  h.  4. 

The  wording  of  thin  nootion  corra^xmda  with  that  of  Act  IV.  of  1872, 


Burma. 

British 

A}  mere  an  1 
Mermtru. 


Questions  of  caste,  i.e.  questions  relating  to  matters  which  “»«•  "»• 
afloat  the  mtornal  autonomy  of  a  canto  or  it#  hoohu  mauoim," 
and  (|uoHti<m«  of  religious  usages  and  irmtitniionn  can  only 
l>o  determined  by  the  Civil  Courts  where  their  determination 
in  necessary  for  the  purpose  of  deciding  a  suit.  “  of  a  civil  nature.** 


A  suit  in  which  the  rights  to  projxjrty  or  to  an  office  is  contested  is  a 
suit  of  a  civil  nature,  notwithstanding  that  such  right  may  defend  entirely 
on  the  decision  of  questions  as  to  religious  rites  or  ceremonies.0 

In  a  Bengal  ease 7  the  following  has  been  said  on  this  subject :  “  It  may 
be  conceded  that  suits  in  which  the  principal  question  relates  to  the 


1  Bee  Act  V1IC  of  1800,  ».  17. 

8  Kxeept  in  question#  of  marriage, 
<lower,  divorce,  and  adoption,  the  ago 
of  majority  has  been  fixed  by  Act  IX. 
of  18715. 

8  Pont,  pp,  03,  OP 

4  Above. 

*  A  p  pay  a  v.  Padapim  (1808),  23 
Bom.  122,  at  p.  130,*  A^tndmn  Phi* 
kaji  Phadkc  v.  ManJtar  Puji  Chary  a 

(1883),  7  Bom.  823,  at  pp.  328,  320. 

*  Act  V.  of  1908, ».  9 ;  Act  X£V,  of 
1882,  *  11.  Boo  the  eases  collected  in 
tho  note  to  that  section  In  O’iUnealy’s 


**  Civil  Procedure  Cod**,”  and  Mulfa’s 
“  Civil  Procedure  Code.”  V e iikataeha- 
lapuli  v.  Huhharayada  (1K90),  13  Mad, 
203  ;  Krinhmmtmi  v.  Virmmi  ChtMi 
( 1880),  10  Mad.  133;  Krwhmmmi 
Ayyangar  v.  Htmtimm  Biftyrmlmrinr 
(1900),  30  Mad.  138;  Lokenalh  Mkm 
v.  iMwimlhi  Ttvmri  ( 1 903),  10  (X  W,  N. 
308.  Bee  Hadayopa  Vhariar  v.  Hama 
Mm  (1007),  34  1.  A.  03  ;  30  Mad,  185 ; 
11  U  W.  N.  585 ;  0  Bom.  b.  14.  003, 

7  (hurmotii  Mi  v.  Chairman  0/ 
Pattihali  Municipality  (1910),  14 
U  W,  N.  1057,  at  pp.  100b  1002, 
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performance  of  religious  rites  or  ceremonies  arc  not  suits  of  a  Civil  nature, 
and  to  the  same  category  belong  suits  for  vindication  of  a  mere  dignity 
attached  to  an  office.1  But  it  is  well  settled  that  suits  in  which  the  principal 
question  relates  to  the  right  to  an  office,  are  suits  of  a  Civil  nature,  and 
not  the  less  so,  because  the  right  claimed  may  depend  upon  the  decision 
of  questions  as  to  religious  rites  or  ceremonies  or  even  religious  tenets.55 
Now  suits  for  offices  of  a  religious  character,  that  is,  those  in  which  the 
title  to  the  office  is  dependent  ujxrn  the  performance  of  religious  rites  and 
ceremonies,  may  he  divided  into  two  classes,  namely,  first,  religions 
offices  to  which  fees  are  appurtenant  as  of  right,  and  secondly,  religious 
offices  to  which  no  fees  are  attached,  but  which  entitle  the  holder  thereof 
to  receive  such  gratuities  as  may  be  paid  to  him.  In  the  former  class 
of  eases,  that  is,  in  respect  of  offices  to  which  fees  are  attached,  there  is  no 
doubt  that  a  suit  will  lie  for  a  declaration  that  the  office  is  vested  in  the 
plainfiiT.5*  As  regards  religious  offices  of  the  second  class,  there  has  been 
some  divergence*  of  judicial  opinion  upon  the  question,  whether  a  suit  will 
He  tor  an  office  to  which  no  fees  are  attached.  In  u  Bengal  ”  the  view 
has  been  maintained  that  a  suit  by  a  person  claiming  to  be  entitled  to  a 
*eligious  office  of  this  description  against  an  usurper  for  declaration  of 
his  right  to  the  office  is  a  suit  of  a  Civil  nature  maintainable  in  a  Civil 
Court.4  The  contrary  view  has  apparently  been  maintained  in  Madras.5 
In  Bombay,  a  distinction  has  been  made  between  an  office  which  is  attached 
to  a  particular  temple  or  place,  and  an  office  which  is  entirely  jiersonal 
in  character.  As  regards  the  former  class  it  has  been  held  that  the  suit 
is  maintainable.11  As  regards  the  latter,  the  balance  of  authority  supjKuis 
the  view  that  the  suit  is  not  maintainable,7  though  the  contrary  view 
was  maintained  in  Bttynd  llnshim  v.  Unwin,  Him?  This  distinction  bet  ween 
local  and  personal  offices  has  also  been  recognized  in  Allahabad.’* w 

Bor  instance,  a  suit  lies  ~* 

(a)  to  determine  a  right-  to  give  offerings  at  a  temple  ;  10 

(/;)  to  restrain  the  removal  of  an  object  of  worship;  a 


1  Heo  S  unfair  Bharti  Bmmi  (Bri)  v. 
Bulk  a  Liny  a  yah  Vhnranii  (1843),  8 

M.  L  A.  198 ;  «  W.  K.  1\  a  39  ;  K  (i. 
on  remand  (18-15),  2  Bom.  473 ; 
Bndm]0[xt  (Htriman)  v.  Krixtnn  Tata* 
ehariyar  (1853),  1  Mad,  If.  V.  301; 
Nttrayan  Vithv  Burak  v.  Krinhmji 
Budaxhin  (1 885),  10  Bom,  233;  Kn* 
rupjm  tfaundan  v,  Kulunlhuyttn  (1883), 
7  Mad.  01  ;  Cadiynjn  v.  Burnt  ya  (1910), 
34  Bom.  455 ;  12  Bom.  B.  It.  358, 

8  Krishna  mu  Chariur  (Tim)  v* 
Krixhnamu'mi  Tutu  Chariur  (1910), 
0  1.  A,  120  ;  2  Mad,  02;  S,<1,  on 
remand  Krixfaiummi  v.  Krmhnnmn 
Clwmr  (1882),  5  Mad,  313. 

*  Muhammad  v.  Ah  mat  (Httyud) 
(1851),  l  Bom,  fLU  App.  18, 

*  Mmmt  Bum  v.  Bayu  Bam  (1887), 
15  Bale,  159?  Kali  v.  (fauri  (1890), 
17  ('ale.  909?  Dinonath  v.  Protap 
Ohundrd  (1899),  27  Calc.  30*  4 


0,  W,  N.  79. 

5  Tholapjmla  v.  Venkata  (1895),  19 
Mad.  02 ;  Bukhara  ya  v.  Vedanta- 
ehariar  (1901),  28  Mad.  23. 

6  Bimtm  v.  Hama  (1888),  13  Bom, 
548;  Oumtnguyu  v.  Tumana  (1891), 
10  Bom.  281.  The  right  of  hereditary 
priest  to  a  family  was  upbdd  in 
Cfaiuhhui  v*.  Hartjomn(UA  I ),  80  Bom, 
91 ;  13  Bom,  B.  It.  1171. 

7  At  u  run  v,  Hahn  (1882),  0  Bum, 
725;  Uudiynjn  v.  Bmaya  (1910),  84 
Bom.  455;  12  Bom.  L.  R.  358. 

»  (1888),  18  Bom,  429. 

9  Chun  nu  fhttt  Vyutt  v.  Haim 
Nundan  (1910/,  32  All,  527;  BamtB 
v.  Chamru(nW)t  29  Ail.  083, 

Venya  m  at hu  v.  Pamtuvmtwra 
Ourukul  ( IK82)*  0  Mad,  1 51, 

11  Chur  rum  Hitujk  Atahunt  v.  Kmm 
tfinyh  (1881),  7  Calc,  707 ;  9  a  L  H, 
4Bh 
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(c)  to  restrain  the  removal  of  religious  marks  in  a  temple,  or  unjustifiable 

changes  in  the  character  of  a  temple  as  a  religious  ins!  itution  ; 1 

(d)  to  assert  an  exclusive  right  to  worship  in  a  temple  ;  ~ 

(?)  to  assert  a  right  of  access  to  the  inner  shrine  of  a  temple  ;  3 

(/)  to  assert  a  right  to  officiate  exclusively  as  a  priest  on  the  occasion 
of  the  cremation  of  all  dead  bodies  brought  to  a  particular  place  ; 4 

(g)  to  assert  the  right  to  administer  religious  rites  to  pilgrims,3 

(h)  to  assert  a  right  to  fees  on  marriages  ;  0 

(i)  to  assort  a  right  to  certain  honours  as  high  priest  of  a  temple  ;  7 

(j)  to  assert  a  right  to  a  certain  office  in  a  temple  • n 

(k)  to  assert  a  right  to  ent  er  a  prayer  hail  belonging  f  o  a  certain  religious 
fraternity  ; 0 

(Z)  to  recover  vessels  borrowed  by  another  division  of  the  caste.10 

The  Court  cannot  determine  caste  disputes,  where  no  right  of  property  <jwt» 
is  involved.11  It  will  not  interfere  when  an  individual  has  been  excluded  queatkiw. 
from  caste,  or  has  been  excommunicated  or  otherwise  deprived  of  religious 
rights  by  an  authority  in  that  behalf,  unless  the  exclusion  is  contrary  to 
natural  justice,  as,  for  instance,  where  he  has  been  condemned  without 
having  an  opportunity  of  being  heard.33  The  loss  of  a  mere  social  right 
docs  not  justify  the  interference  of  the  Court.13 

The  principle  was  laid  down  by  (Imndarrarkar,  */.,  as  follows  in  Xathu 
Vdji  v.  Ktudtawji  (1001),  20  Bom,  174  ;  0  Bom.  L,  H,  718,  as  follows  :»  - 

“  A  suit  raising  a  canto  question  must  fall  in  one  of  three  classes  ; 

“  I.  It  may  be  a  suit  brought  by  a  member  of  a  caste  complaining  of  his 
exclusion  from  it  arid  asking  for  a  declaration  that  the,  expulsion  is  illegal, 
and  that  he  is  still  a  member  of  the  caste,  and  as  such  entitled  to  its  social 
privileges.  The  Civil  Courts  have  no  jurisdiction  to  entertain  such  a  suit. 

u  If.  It  may  bo  a  suit,  brought  by  a  member  of  a  caste  expelled  from  it, 
for  a  declaration  that  the  excommunication  is  illegal  and  that  he  is  entitled 
to  certain  rights  of  property  or  office  as  a  member  of  the  caste.  The  (livil 


1  Krishnasami  Ayyangar  v.  Su wa¬ 
rn  m  Ringraehariar  (1900),  20  Mad, 

m. 

a  Ammlrtw  Bhikaji  Phudkv,  v. 
Rhankar  D'tji  Chary  a  (1883),  7  Bom, 
322  ;  Brisk nam mi  v.  Krishna ma 
Ohnriar  (1882),  5  Mad,  213, 

3  V  enkntfU'halapnU  v.  HMamyudn 
(1889),  13  Mad.  293, 

*  (hnrmtmi  v.  Chairman  of  Panihati 
Municipality  im0)f  HO.  W.  W.  1057. 
Bee  Kim  Pandag  v,  Banhn  Panday 
(1913),  l  Patna  JU  J.  381. 

6  Hamimwmy  Aiyan  v.  Venkata 
A  chart  (1803),  0  M.  L  A.  318;  2 
W.  It,  !\  a  21. 

c  (hirmngaya  y.  Tamana  (1891), 
10  Bom.  281. 

1  AreJutkam  Krinimsa  IKk»hntulu  v. 
Udayagiri  Ananlha  (,  Karin  (1809),  4 
Mad,  It.  0.  349. 

8  Srinivasa  v,  Tirumngmla  (1888), 

n  wk 

f  Jagmnath  Chum  v»  Akali  Dottsia 


(1893),  21  (Me,  403, 

Ju  Prnjji  Knbot  v,  Curiml  Copal 
(18H7),  U  Bom.  331* 

u  Jtihuhai  Karst y  v.  ('hnpmj 
fW’rr/7  (1909),  31  Bom,  407?  U 
Bom.  b,  B,  1011, 

la  Bee  A  ppaya  v.  Padappn  (1898), 
23  Bom,  122 ;  Kasha  M  v.  iHrja 
(Bai)  (1899),  24  Bom,  13*  J«gan~ 
noth  Churn  v.  Akali  Danuta  (1898), 
21  Oak,  403  *  Uanapnti  V.  Bhamti 
Swami  (1894),  17  Mad,  222  ;  ValMM 
v.  Madusudanan  (1889),  12  Mad, 
495;  Krishnasami  ChHti  v,  Virtuumi 
Chctti  (1880),  10  Mad.  133. 

n  Raghunath  Ihmodhar  v.  Jamrd* 
han  Copal  (1891),  15  Born.  599* 
Muymhanhtr  v,  Harishankar  (1880), 
19  Bom,  001  5  Kanji  Raida  v.  Arjtni 
Hfmmji  (1893),  J8  Bom.  115;  Hud* 
haram  Patar  v.  Sudharam  (1899), 
3  1km  T*  K  (A,  0.)  91 ;  11  W,  H.  0.  B, 
457  ;  Raj  Kisto  Map?  v.  Kobaee  Stal 
(1804),  1  W,  H.  U.  331, 
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CONTRACTS. 


Contracts 

dealings. 


Courts  have  jurisdiction  to  entertain  such  a  suit,  if  the  result  of  the  excom¬ 
munication  is  to  deprive  a  man  of  his  civil  rights ;  but  even  here  the  juris¬ 
diction  is  limited ;  all  that  the  Court  can  inquire  into  is  whether  the  order 
of  excommunication  was  passed  bond  fide  in  accordance  with  natural  justice. 
The  inquiry  is  to  be  conducted  from  the  point  of  view  of  the  caste  and  not 
of  the  Court  into  the  reasonableness  of  the  rule  for  a  breach  of  which  the 
order  of  excommunication  was  passed.  If  these  conditions  are  fulfilled, 
the  Court  must  hold  that  the  caste  acted  within  its  powers  as  a  domestic 
tribunal  with  whose  discretion  it  will  not  interfere. 

“  III.  It  may  be  a  suit  brought  by  an  expelled  member  for  damages 
on  account  of  loss  of  caste  or  character.  The  Civil  Courts  have  jurisdiction 
in  such  a  suit ;  but  the  jurisdiction  is  subject  to  the  law  that  a  libel  to  a 
man’s  position  in  his  caste  can  give  them  no  right  to  claim  damages  from 
any  of  his  caste-fellows  if  they  have  acted  bond  fide  for  the  protection  of 
their  caste  interests  in  the  discharge  of  their  caste  duty.” 

In  the  Bombay  Presidency  (outside  the  island  of  Bombay),  the  Courts 
are  prohibited  from  deciding  caste  questions,  except  in  a  suit  instituted 
for  the  recovery  of  damages  on  account  of  an  alleged  injury  to  the  caste 
and  character  of  the  plaintiff,  arising  from  some  illegal  act  or  unjustifiable 
conduct  of  the  other  party.1  The  principle  is,  would  the  taking  cognizance 
of  the  matter  in  dispute  bo  an  interference  with  the  autonomy,  i.e.  the 
internal  management,  of  the  caste  ?  2 

and  The  High  Courts  of  Bengal,  Madras,  and  Bombay,  in  the 
exercise  of  their  ordinary  original  civil  jurisdiction,  are  also 
required  to  administer  the  Hindu  law  in  all  matters  of  contract 
and  dealing  between  Hindus,  except  where  such  matters  have 
been  the  subject  of  legislative  enactment. 

So  far  as  it  goes,  the  Indian  Contract  Act 3  has  superseded  the  Hindu 
law  of  contracts ;  4 *  but  it  may  sometimes  be  necessary  to  refer  to  Hindu 
law  as  to  matters  of  contract  or  dealing,  Bor  instance,  the  Hindu  law 
of  gifts  is  to  some  extent  still  applied  to  gifts  by  Hindus,®  and  the  law  of 
damdupat,  by  which  no  greater  arrear  of  interest  can  be  recovered  at  any 
one  time  than  what  will  amount  to  the  principal  sum,  is  applied  in  some 
cases.6  Although  the  law  of  damdupat  only  applies  to  contracts,  and  not 


1  Bom.  Beg,  II.  of  1827,  s.  21, 
See  Girdlw  v.  Kalya  (1880),  5  Bom. 

§3  ;  Nemchand  v.  Savaichand  (1860), 
5  Bom.  84,  note;  Pragji  Kokin  v. 

Govind  Gopal  (1887),  11  Bom.  534. 

4  MwrcuriV'&uba  (1882),  6  Bom.  725, 
at  p.  727  ;  Anandrav  Bhikaji  Phadke 
v.  Shankar  Daji  Charya  (1883),  7  Bom. 
3%  at  pp.  328,  329. 

IX  of  1872. 

^Jjiadhub  Chunder  Poramanick  v. 
Rajcoorim:  Boss  (1874),  14  B.  L.  R. 
76  ;  22  W\0.  R.  370. 

6  Post ,  ChapNmn. 


6  It  applies  to  Calcutta  and  Bom¬ 
bay,  Nobin  Chunder  Banerjee  v.  Ro~ 
mesh  Chunder  Ghose  (1887),  14  Calc, 
781 ;  Mamconnoy  Audicarry  v.  Johur 
Ball  Butt  (1880),  5  Calc.  867;  7 
C,  L.  R,  204 ;  Ganpat  Pandurang  v. 
Adarji  Badabhai  (1877),  3  Bom.  312  ; 
Nussenoangee  v.  taxman  (1906),  30 
Bom.  452 ;  8  Bbm.  L.  R.  82 ;  J&. 
waribai  v.  Manordas  .  Lachmondas 
(1910),  35  Bcm.  199 ;  12  Bom.  L.  R. 
992.  It  applies  to  cases  outside  the 
island  of'  Bombay,  Sundarabai  v. 
Jayawnt  ^ Ukaji  Nadgowda  (1899), 
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to  judgment  debts,1  that  law  may  be  applied  in  cases  where  the  Judge  has  a 
discretion  as  to  the  rate  of  interest.3 

It  has  been  held  in  Calcutta  3  that  the  law  of  damdnyal  applies  to 
mortgages,  but  a  different  view  has  been  accepted  in  Madras.4 

In  some  other  matters,  such  as  maintenance,5  the  Courts  may  administer 
Hindu  law  between  Hindus  as  matters  of  equity  and  good  conscience. 

In  some  of  the  enactments  above  referred  to  the  Courts  are  vvium  Hindu 
required  to  administer  the  Hindu  law  only  in  cases  whore  the  uU*. 1  p 
defendant  is  a  Hindu,6  and  in  some  of  them  in  cases  where  the 
parties  are  Hindus.  In  either  case  the.  question  as  to  whether 
the  Hindu  law  is  to  be  applied'^depencls  rathei^'trpTiii"  wh^Il^r 
the  personjvho^  succession,  etc.,  is  in  dispute  was 

-■  r-a aaST  or  the  persons,  whoso  dealing  is  in  question,  were 
Hindus,  rather  than  upon  the  accident  of  the  arrangement  of 
the  parties  in  the  litigation.7 

As  to  the  application  of  thoir  personal  law  to  Hindus,  apart  from 
legislative  enactment,  see  In  rc  Knluuulm  Narmndwt  (1880),  5  Horn,  la  I, 
at  pp.  ICO,  167,  170* 


24  Bom.  114;  1  Bom.  L.  ft.  661  ; 
Suhdal  v*  Bajru  Sahara  m  (1892),  24 
Bom*  805 ;  2  Bom.  L.  ft.  18 ;  Dagdma 
Hhamkdas  v.  Hamchandra  (1895),  20 
Bom.  611 ;  Ga?mh  Dhirnidhar  Ma - 
Jumtjdev  ( Shri )  v.  Kashamiv  (tovind 
Kulgmkar  (1890),  35  Bom.  625 ; 
Balkrishm  Baba ji  v.  Hurl  (tovind 
(1890),  15  Bom.  8*1;  AU  Sahrb  v. 
Shabji  (1895),  21  Bom.  85;  Bari 
Muhudaji  Samrhtr  v.  Balamhhnt 
Jiagkumth  Khart  (188*1),  9  Bom.  222  ; 
Narayan  v.  Satmji  (1872),  9  Bom. 
H.  0.  88,  It  docs  not  apply  to  the 
Bengal  Presidency  outside  Calcutta, 
Hetmrain  Singh  v.  llam  Dcin  Singh 
(1882),  9  Calc.  871 ;  12  C.  h  ft.  690 ; 
Surjya  N (train  Singh  v.  Sirdhary  ImU 
(1883),  9  Calc.  825;  12  0. 1*  ft.  400 ; 
Pran  Krishna  Ternary  v.  Jadu  Nath 
Trivedy  (1898),  2  0.  W.  N.  003.  It  is 
notin  force  in  Madras,  Y.  Annaji  Hau 
V.  Hagubai  (1871),  6  Mad.  H.  C.  400. 

*  Nanda  TmI  Hay  v.  Dhirmdra  Nath 
Chakravarti  (1913),  40  Calc.  711; 
In  the  matter  of  Hart  Lull  Muttich 
(1906),  33  Calc,  1269.  &*«  Ham 
Ktmye  Audhimry  v.  (JaUy  Churn  Dry 
(1894),  21  Calc.  841. 

?  Hiraktl  Ic hhaM  (Majmudar)  v. 


NarnUtl  (Jhaturhhujdna  (Ik mi)  ( 1918), 
40  I.  A.  08 ;  37  Bom.  326 ;  17  C.  W.  N. 
573;  15  Bom.  h  ft.  483;  Act  XIV. 
of  1882  (Civil  Procedure),  &  209; 
Act  V.  of  1908  (Civil  Procedure)# 
h.  34. 

3  Sec  M(  rnafahi  Ammnl  v,  Hama 

Aiynr  (1912),  37  Mad.  890;  Kanja 
Lai  liana ji  v.  Nurmtnbfi  Dtbi  (19 15), 
42  Call*.  826;  20  \V.  N.  110. 

4  Mttdhntm Sidhanta  Onnhini  Xidhi 
v.  I V  n  ha  tarn  man]  at  a  Naida  (1903). 
26  Mad.  002. 

*  .See  Mvenaknhi  Ammnl  v.  Kama 
Aiyar  (1912),  37  Mad.  390. 

•  Sec  law  to  bo  administered  in 
High  Courts  In  the  exorcise  «)f  their 
ordinary  original  civil  jurisdiction, 
unto,  pp,  3,  4. 

7  Thin  scorns  to  bn  the  ellrfti  of  the 
following  eases,  Azimunnwm  Begum 
v.  Dak  (1871),  6  Mad.  H.  0.  455.  at 
pp.  474,  475;  All  Saheb  v.  Shah) 
(1895),  21  Bom.  85;  Lukithmnmh* 
Surujtchand  v.  Duwat  (1880),  6  Bom. 
168,  at  pp,  183,  184 ;  Snrhka  \\ 
Proso  nomay  t to  Dotutec  (1881),  6  Cider. 
794,  at  pp.  805,  806 ;  8  C.  h.  K.  70, 
at  pp.  86,  87* 
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SOURCES. 


Sources  op  Hindu  Law. 

In  the  first  stage  of  Hindu  law,  as  writing  was  unknown, 
dependence  had  to  be  placed  upon  memory.  The  original 
sources  were  the  Sruii  (things  heard)  and  the  Smriti  (things 
remembered).  The  former  were  said  to  be  the  actual  utterings 
of  the  Creator.  The  latter,  although  of  divine  origin,  were 
couched  in  the  language  of  the  rishis  or  sages  of  antiquity. 

The  Sruii  were  in  words  which  would  be  recited  and  sung. 
They,  eomprised  the  four  Vedas,  the  six  Vedangas,  or  appendages 
"to  the  Vedas,  and  the  Upanishads.  There  are  a  few  passages 
in  the  Vedas  which  incidentally  allude  to  a  rule  of  a  lav,  or 
which  gave  an  instance  from  which  a  rule  of  law  may  be  inferred. 

The  Smritis  are  the  principal  sources  of  lawyers’  law,  but 
they  contain  much  which  has  nothing  to  do  with  law.  The 
earlier  Smritis  were  mere  manuals  for  the  use  of  students.1 

In  the  second  stage  of  Hindu  law  the  authorities  were  in 
writing.  They  consisted  of  the  Codes  or  Sastras  2  or  Smritis 
which  were  based  upon  older  Smritis  and  on  what  aro  called 
Sutras.  Of  these  such  as  related  to  Dharma,  or  law  or  duty, 
only  concern  us.  Even  the  Dharma  Sastras  contain  much 
connected  with  religious  rites,  expiation,  and  so  forth. 

Of  the  Sutras  (lit.  Strings)  those  related  to  praotioal  affairs  are  oalied 
Dharma  Sutras,  the  principal  of  which  are  those  by  Gautama,  whose  date, 
is  not  earlier  than  300  b.c.,  of  Baudhayana,  of  Apastamba,  of  Vasishta,  and 
of  Vishnu. 

Although  in  theory  Hindu  law  is  ultimately  based  upon  the 
Vedas,  which  are  said  to  have  been  of  divine  origin,  in  matters 
of  law  the  Vedas  aro  of  no  greater  authority  than  the  Smritis 
(things  heard  by  the  rishis,  or  sagos  of  antiquity),  or  codes  of 
revealed  law.  Eor  all  practical  purposes  it  is  unnecessary  to 
trace  tho  law  earlier  than  the  Dharma  Sastras. 

In  modem  practice  tho  Dharma  Sastras  aro  of  less  authority 
than  the  Commentaries  and  Digests,  which  are  based  upon  them, 
and  the  views  expressed  in  the  Commentaries  and  Digests  in 
their  place  give  way  to  the  decisions  of  tho  Judicial  Committee 
of  the  Privy  Council  and  of  the  High  Courts  of  British  India. 


1  Banorjee’s  “Law  of  Marriage,’* 
3rd  od,,  p.  4. 


?  Scriptures. 
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With  regard  to  tlu*  interpretation  of  ancient  text-books  on  Hindu  law  Interpretation 
the  Judicial  Committee  say  this,1  “They  now  add  that  the  further  study  of  rtu  twenties, 
of  the  subject,  necessary  for  the  decision  of  these  appeals  has  still  more 
impressed  them  with  the  necessity  of  great  caution  in  interpret ing^books 
of  mixed  religion,  morality  and  law,  lest  foreign  lawyers,  accustomed  to 
treat  as  law  what  they  find  in  authoritative  books  and  to  administer  a 
fixed  legal  system,  should  too  hastily  take  for  strict  law  precepts  which 
are  meant  to  appeal  to  the  moral  sense,  and  should  thus  fetter  individual 
judgments  in  private  affairs,  should  introduce  restrictions  into  Hindu 
society,  and  impart  to  it  an  inflexible  rigidity  never  contemplated  by  the 
original  law  givers/’ 

Tho  principal  Codes  or  Bunhitas  constituting  the  Dhurmi  Tho  s<t»trae. 
Basiras  2  tiro — 

1.  T'ho  Code  of  Institutes  of  Manu .3 

This  is  undoubtedly  the  most  important  of  the  hhama  »SW/vm.  Its 
authorship  is  unknown,  and  then*  is  great,  uncertainty  as  to  its  age.  If 
Was  translated  by  Sir  William  Jones,  who  considered  it  wai=  written  in 
the  thirteenth  century  n.<\  Modern  investigation  has  placed  it  much  later. 

Professor  Maodonell 4  considers  that  it-  “  probably  assumed  its  present 
shape  not  much  later  than  200  A.n/’  Dr.  Bidder  f»  considers  “that  the 
work,  such  as  we  know  it,  existed  in  the  sworn!  century  a.ik"  Professor 
Jolly  0  remarks  that  the  code  cannot  well  be  placed  lat  er  than  i  he  second  to 
third  century  a.j>.  Professor  Max  Midler  held  7  that  it  cannot  he  earlier 
than  400  a.ix,  but  this  view  has  been  met  by  Hr.  Bidder.8 

2.  T'ho  Codo  or  Institutes*  of  Yajwmlkya, 

This  code  in  second  in  importance  to  that  of  Miuut.  It  was  apparent  ly 
written  in  one  of  the  early  centuries  of  the  Christian  era.  The  Milnkshnm  * 
is  a  commentary  upon  this  code, 

3.  Tho  Codo  or  InutituteH  of  Nartuht. 

The  translator  (Dr.  Jolly)  of  this  code  fixes  its  earliest  jswible  date 
at  about  400  or  500  a.d. 


1  (htndiwjmmim  (Hri  Balmn)  v. 
ftumalak/ihmamtna  (HH  JMum) ;  Ita- 
dhutwhun  v.  ttardai  MM  (1BD0),  25 
r.  A.  11*1,  at  p.  135 ;  22  Mad  188,  at 
pp.  415,  415  ;  21  AIL  450,  at  pp,  478, 
470;  IKIW.  N.  427,  at  p,  442; 
1  Bom.  h.  K.  225 ;  Halwunl  Hi  ugh 
( Hao)  v,  JCitthori  (Hunt)  (1858),  25 
I.  A.  IH  ;  20  AIL  287  ;  2  (A  W.  K  273. 

*  Works  of  authority*  For  a  list 
of  all  the  Banhitas  (collections  or 
institutes),  we  Birear's  “  Vyavastha 
Darpana/’  preface,  and  Bhattaoha- 
jy*/«  “  Hindu  law,n  2nd  ed,  p.  2d 

*  For  an  account  of  Manu’s  Code 
sco  tho  Introduction  to 44  Sacred  Books 


of  the  tot/1  vol  xxv,,  by  Dr.  U. 
Bidder* 

4  H  History  of  Sanskrit  Literature/’ 
p.  428, 

6  “  Sacred  Books  of  Um  Mast/’ 
voL  xxv.  p.  <**iv, ;  “ImisHalOar.etteer 
of  fndia  ”  (1M8),  if.  282. 

4  44  Rccht  und  Bitto  ”  (R'neyelo- 
pwdia  of  Indo-Aryan  Iteseareh),  p.  18, 

7  u  India,  What  can  it  'roach  us  1  '* 
pp,  JH,  J88, 

*  44  Sacred  Books  of  the  tot/* 
voL  xxv.  p.  117,  fn  18  C.  W.  N.  exL* 
Mr,  Kashi  Prasad  Jaynswal  fixes  the 
date  at  about  1158  a.r, 

*  Vmi,  p,  18* 
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DIGESTS. 


“  After  the  Sastras  the  next  step  in  the  development  of  Hindu 
and’D^ts!68^  consisted  in  the  composition  of  a  number  of  Commentaries  ' 
ind  Digests  based  upon  the  Sastras. 

The  authority  of  the  several  commentators  necessarily 
varied  in  different  districts,  and  thus  arose  the  schools  of  law, 
which  are  operative  in  different  parts  of  India.1 

The  differences  between  these  schools  are  said  to  have  risen 
in  the  main  from  the  different  views  expressed  by  tho  com¬ 
mentators  who  were  of  authority  in  the  districts  which  wert 
governed  by  the  schools  respectively.  Difference  of  the  custom 
)f  districts  may  also  have  helped  to  differentiate  tho  schools 
joth  directly  and  indirectly  by  influencing  the  opinions  of  tho 
iommentators. 

The  two  principal  schools 2  of  Hindu  law  are — 

1.  The  Mitakshara3  school,  which  prevails  throughout 
Schools  of  fndia,  except  whore  the  Bengal  school  prevails. 

Hindu  law. 

This  is  the  older  and  more  orthodox  system  of  Hindu  law.  It  is  a  relic 
of  tho  patriarchal  system* 

2.  Tho  Bengal  or  Daya-bhaga  4  school,  which  prevails  where 
the  Bengal  language  is  spoken  by  the  inhabitants  of  tho  country*5 

This  school  was  founded  by  Jimutavahana  6  and  Raghunondana 7  In 
the  fifteenth  century.  It  has  been  considered  by  some  writers  to  owe 
its  origin  to  Brahminioal  authority,  but  Mr.  S.  0.  Mitra  attributes  tho 
peculiarities  of  this  school  to  the  commercial  activity  of  the  Bengalees, 
and  to  their  antagonism  to  Brahmanism.8  The  former  view  is  supported 

1  Seo  Collector  of  Madura  v.  MooU  lcari’s  “  Law  of  Inheritance,”  pp.  843-* 
too  llavnalinya  Satlmpathy  (1808),  340. 

13  M.  I.  A.,  397,  at  p.  435 ;  1  15.  L.  8  So  named  after  the  treatise  by 
R.  P.  0.  1,  at )).  II;  10  W.  R.  P.  C.  Vijnancshvara  (poet,  p.  10),  which  is 
’  17,  at  p.  21 ;  O.  2>.  Banorjce’s  “  Law  of  authority  throughout  India,  except 
of  Marriage,”  3rd  ed.,  p.  5.  Dr.  where  superseded  by  other  works  in 
Jogcndranath  Bhatlaeliarya  (u  Kin-  Bengal  and  Western  India, 
du  Law,”  2nd  cd.,  pp.  28,  29)  con-  4  Sometimes  called  tho  Cauriya 
Riders  that  tho  Commentaries  and  school 

Digests  were  tho  outcome  of  a  desire  8  That  is,  tho  Revenue  divisions  of 
to  reconcile  tho  Smrltia  at  tho  time  the  Presidency  of  Bengal,  Rajshaye, 
when  Brahminism  had  regained  its  Dacca,  Burdwan,  and  Chittagong, 
ascendancy.  Hoe  also  S.  C.  Mitra  in  Manbhoom,  tho  Assam  Valley  districts, 
11  Law  Quarterly  Review,”  vol.  xxi  Sylhot  and  Caoh&r.  As  to  Assam,  see 
p,  380,  xxii.  p.  50.  Dcepo  Debia  v.  Odbindo  Deb  (1871), 

1  This  expression  has  been  objected  10  W.  R,  C.  R.  42* 
to,  but  it  was  defended  by  Colobrooke  8  Post,  p.  14. 

(Strange’s  u  Hindu  Law,”  vol  i.  p.  7  Poet,  p.  15. 

819)  who  originated  it.  See  G.  D.  8  “Law  Quarterly  Review,”  vol 
Banerjee's  4*  Law  of  Marriage,”  3rd  xxl  p.  380 ;  vol  xxil  p.  50, 
cd,  pp,  6,  7  s  Rajkumar  Sarvadhi- 
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by  the  religious  character  of  the  system  of  inheritance  (post,  chap,  xii.)* 
The  latter  view  is  supported  by  the  freedom  of  alienation  allowed  by  the 
Bengal  school. 


The  Mitakshava  school  is  subdivided  into  four  minor  schools, 
viz. — 

1.  The  Benares  school. 


Subdivision  of 

Mitakfihara 

pchool. 


This  school  prevails  in  Behar,  in  the  district  of  Benares,  and  in  Central 
and  North-western  India,  and  in  the  whole  of  Northern  India,1  except 
that  in  the  Punjab  it  is  considerably  modified  by  customary  law, 

%  The  Dravida  or  Dravira  school. 

This  school  prevails  in  the  Madras  Presidency,  *>,  in  the  southern 
portion  of  the  peninsula.  It  was  founded  in  the  thirteenth  centra  y  by 
Devananda  Bhatta.2 

Mr.  Morlcy  3  says  that  (ho  Dravida  school  “may  lie  subdivided  info  Subdivision  of 
three  districts  in  each  of  which  some  particular  law  treat nes  have  more 
weight  than  others;  these  districts  arc:  Dravida,  properly  h>  called,4’  J 
Karnataka,5  and  Andhra,”  5 

3.  The  Maharashtra  school 

This  school  prevails  where  the  Marat  ha  language  is  spken  as  a  vernacular 
and  in  (hizerat  and  Kanara. 


1  Orissa  is  said,  in  Motley*#  “Digest” 
(Introduction,  p.  cm),  to  be  governed 
by  this  school  In  a  note  to  Muhin* 
pirea  M unca  v,  Hoogunda  (Harm) 
(1801),  1  Ben.  M.  R.  37,  at  p.  39, 
note  (2nd  cd.,  45),  at  p.  51,  note),  Mr. 
Macnaghlen  states  that  “  the  authori¬ 
ties  follownrl  in  Orissa  are,  the  same 
with  those  of  Bengal”;  but  the 
opinions  of  the  pundits  in  this  ease 
were  not  founded  cm  Bengal  author!* 
ties,  and  as  Mr.  May  no  point#  out 
(8th  ed„  p,  11,  noted,  in  another 
( )m«a  case  mentioned  in  Macnaghten'a 
“  Hindu  Law,”  ii.  308,  the  opinion 
of  the  pundits  was  founded  on  the 
Mitakshara.  In  Haghumdha  (Sri)  v. 
Bmm  Kishoro  (Sri)  (1876),  3  L  A. 

m ;  i  u*&  80 ;  n  w.  a  a  b.  201, 

which  was  a  case  from  Can  jam,  whieh 
was  included  in  the  ancient  Hindu 
kingdom  of  Orissa,  the  law  of  the 
Dravida  school  was  applied  apparently 
without  question*  Mr,  Mayno 
(“Hindu  Law,”  8th  ed.,  p.  11) 
suggests  that  the  Court  applied  the 
system  of  law  with  which  it  was 
most  familiar.  In  Raghuhamtnd  f)tm 
V*  Churn  £><m  (18 78),  4  Calc, 
42$ ;  3  0.  JL  R.  834,  the  Mitakwhara 


law  was  applied  to  a  ease  from  Orinsn, 
See  also  Kuh'fi  Pudo  llanrrjr*  v. 
Vhtntun  Pa  tula  k  (1871).  22  W,  R. 
0.  R.  211;  Jagendrrt  Rhuptiti  Uurri 
('hmuhub  Mahttpatra  ( Raja)  v.  Nitgn* 
•mind  Mansi  n/jh  (1890),  17  1,  A.  128; 
IHCah*.  Ifd.  In  Parbati  Kit  mart  Ptfti 
(Hrimati  Rani)  v.  Jagadt*  ( 7/ a n*0 r 
Dhahttl  (1902),  29  L  A.  82;  29  Calc. 

432  ;  6  <\  VV.  N.  490  ;  4  Horn.  h.  It. 
365,  the  decision  of  the  Court  in  India 
showed  that  Orissa  was  governed  by 
the  Mitaksham,  but  the  question 
wm  not  decided  by  the  Judicial 
Committee. 

*  Pont,  p.  17,  See  (JoUaetor  of 
Madura  v.  Mooitoo  ItamaUnga  Hatha- 
path}/  (1868),  J2  M.  I.  A.  397,  at  p, 

433  ;  1  B.  L.  K.  P.  O.  I,  at  p.  10; 
10  W.  R.  P.  (5.  17,  at  p,  2(1. 

3  Morley's  “  Digest,”  Introduction, 
p.  e\*ei. 

4  Where  the  Tamil  language  is 
spoken. 

*  Where  the  Kanareso  language  is 
spoken. 

*  Where  the  Telegu  language  k 
spoken.  See  A Utmmmnwl  v.  Halnm- 
mtteharln  (1863),  1  M.  H.  (A  420,  at 
p.  425, 
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Punjab  school* 


Paramount 
works  of 
authority* 
Bengal  school. 


4.  The  Mithila  school. 

This  school  prevails  in  what  was  in  ancient  times  the  Province  of  Mithila, 
or  Tirhoot,1  and  in  the  adjoining  districts.  It  was  founded  by  ChamlcBh- 
war,  1 314  A. i),,  and  Vachaspati  Misra,  who  flourished  in  the  fifteenth 
century.2 

>Santri  Golup  Ohundar  »Sarkar 3  added  to  this  enumeration  a  school  which 
he  called  the  Punjab  school.  This  school  is  not  recognised  by  other  text 
writers,  and  is  not  referred  to  in  the  authorities  by  that  name.  There 
may  be  many  differences  between  the  Hindu  law  as  administered  in  the 
Punjab  and  that  which  is  administered  in  the  other  provinces,  but  such 
differences  arise  from  the  existence  of  local  customs,  ujxm  which  the 
law  is  there,  based,1  and  do  not,  as  in  the  case  of  the  other  schools, 3 *  arise 
from  differences  of  opinion  as  to  the  true  construction  of  texts. 

rIho  geographical  limiitf  of  these  schools  cannot  be.  accurately 
dofmod*0  Whore  there  is  a  dispute  as  to  which  school  prevails 
in  a  particular  locality  tiro  question  must  bo  determined  upon 
evidence. 

The  redistribution  of  districts  or  other  arbitrary  divisions  of  land  by 
the  Government  does  not  render  the  inhabitants  of  the  locality  dealt  with 
liable  to  bo  subject  to  a  different  school  of  law.7 

rlTho  following  are  the  principal  works  of  authority  in  the 
Hongal  sehool :  s~  ‘ 

1.  jhuju-hhatjtts'i  by  Jimuiavahana. 

Nothing  certain  swum  to  bo  known  of  the  author*  According  to  Mr* 
Cotobrooko  and  to  Dr*  Jogondranath  Bhattachnrya  he  probably  lived  in 


1  “The  district  of  Tirhoot,  which 

is  a  corruption  of  the  Sanskrit  name 
Timbhukli,  is,  as  the  name  implies, 
bounded  on  three  sides  by  three 
rivers,  namely,  by  the  Gaudak  on 
the  west,  the  Kosi  on  the  east,  and 
the  Ganges  on  the  south.”  G,  C. 
Sark  nr  V  "  Law  of  Adoption,”  p.  4  Hi. 
Hw  map  of  ancient,  Mithila  annexed 
to  P.  (\  Tagore's  translation  of  the 
Viva  da  Chintammil 

3  Bhattaeharya'a  “  Hindu  Law,” 
2nd  ed.,  p.  4R 

*  “  Hindu  haw,”  ,*)rd  ed.,  p.  21). 
u  haw  of  Adoption,”  pp.  228,  251. 

*  Hee  TupfK'r'M  “  Punjab  Customary 
I-d-w,”  vol.  it.  pp.  82  -8(1, 

*  Am**  p,  12* 

*  Bee  Moray’s  “  Digest Introduc¬ 
tion,  pp.  c.lxxxi  x.-rxeH. 

7  Prithee  $in$h  v*  Court  of  Ward* 


(1875),  21)  W.  R.  G.  R.  272.  This 
decision  was  after  remaud  by  the 
Judicial  Committee  in  Hhto tturntdortn® 
{Mummnt)  v .  Virihtv  Mnyh  (1872), 
21  VV.  K.  C.  R.  80.  The  judgment 
of  fin*  Judicial  Committee  seems  to 
show  that  (he  burden  was  upon  the 
person  asserting  the  retention  of  tho 
law  originally  applicable  to  the  dis¬ 
trict,  but  t flit  view  of  tie*  judgment 
wan  not  suggested  In  the  judgment 
of  the  High  Court  on  remand,  nor 
was  it  referred  to  when  case  came 
again  bofore  tho  Judicial  Gommiittxs 
(Shro tioondary  v.  Virthet tHrtffh[lWTl)t 
l  1,  A*  147)* 

*  Men  Mitra's  <*  Law  of  Joint 
ProjKwty.”  p,  13 ;  BhatUehnrya’t* 
'*  Hindu  Law,”  2nd  ed.,  p,  40. 

*  JLit. ;  Partition  of  Inheritance* 
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Bengal  in  the  fifteenth  century*1  Santri  Golap  Chandra  Sarkar,2  considers 
that.  Jimutavahana  flourished  in  the  last  quarter  of  the  eleventh,  and  the 
first  quarter  of  the  twelfth  century  A,».  He  identifies  him  as  the  minister 
of  Viswaksenu,  a  king  of  Bengal  The  work  was  translated  by  Mr.  H.  T 
Colebrookts  It  is  the  highest  authority  in  Bengal.5 

2.  timriti  of  llughuimndana. 

This  author  is  said  to  be  of  the  highest  authority  in  Bengal  except  in 
matters  of  inheritance.4  The  portion  of  the  work  relating  to  inheritance 
(I)ayatattwa)  in  general  strictly  follows  the  Daya-bhaga.  ltaghunandana 
seems  to  have  flourished  in  the  latter  half  of  the  fifteenth  century  or 
beginning  of  the  sixteenth  century.5 

U.  Daya-kranm  Sangraha,  by  Sri  Krishna  I'arkalankar. 

This  is  a  treatise  on  the  law  of  inheritance,  following  the  Daya-hhaga, 
and  apparently  written  early  in  the  eighteenth  century.  It  was  translated 
Ity  Mr.  I*.  M.  Wynch  in  1818. 

4.  Hrikrishnu'x  (Jtmmnfary.  A  commentary  on  the  Duya- 
bhaga,  by  the  last-named  writer. 

5.  Dattaka  Chandrika.  A  treatise  on  the  law  of  adoption. 

The  translator  (Mr.  Sutherland)  ascribed  tho  authorship  of  this  work 
to  Dnvanatida  Bhatta,  tho  author  of  tho  “  Kmriti  Chandrika,”  3  but  it  is 
now  taken  to  be  the  work  of  a  Bengal  Pundit,’  It  has  been  suggested 
that  this  work  was  forged  for  the  purpose  of  a  particular  suit,8  but  the 
Judicial  (iommittee  lias  treated  tho  “Dattaka  Chandrika”  as  of  groat 
authority  in  questions  of  adoption  in  Bengal.*  . - . _ 

Dr.  .Tolly  hi  “  I  >u?  Adoption  in  1  adieu,'1 
Wurzburg,  10 10. 

Hungama  v.  Alchanm  (1817),  1 
M.  I.  A.  1,  at  p.  57;  7  W.  B*  E  0. 

57,  at  p.  59 ;  ( foUactor  of  Madura  v* 
Mooitoo  Itamalivga  ttatfmpatky  ( 1 808),  * 

12  M*  I.  A.  397,  at  p.  437  ;  l  B.  L, 

R.  E  0.  1,  at  p.  13  ;  10  W.  R.  E  0./ 
17,  at  p.  22 ;  Gurulingmwami  (SH 
Balmy,)  %  BamaUBcshmamm  {Sri 
Balmu)>  Radhamohim  v.  Bardai  Bibi 
(1899),  25  I*  A*  1Kb  at  pp.  131,  132 ; 

22  Mad.  398,  at  p.  411  (;  21  All 

400,  at  pp.  405,  4(10 ;  3  0.  W.  N. 
427,  at  p.  439 ;  1  Bom.  L.  R.  220 ; 
Hhagwan  Singh  v.  Bhagwan  Singh 
(1898),  20  L  A.  153,  at  p.  101 ;  21 
All.  412,  at  p.  419 ;  3  C.  W.  N.  454, 
at  p.  457  ;  1  Bo%  L.  R.  311 ;  B.(t  in 
Court  Wow  (1895),  17  All.  294; 
Nagindaa  Bhwjwandan  v.  Ikcfm 
Hurkmonda*.  (1915),  43  t  A.  56;  40 
Bom.  270  f  20  0,  W,  N,  272  ;  18  Bom* 

b  %  m 


*  Kee  IihaUaeharya’K  u  Hindu 
Law,"  2 ml  ed.,  pp.  33  35,  and  pn>- 
fttw  to  Cokbrooktds  translation  of 
“  Daya-bhaga." 

*  41  Hindu  Law,"  3rdod.»pp*  27, 28. 
®  Blmttaoharya’s  4t  Hindu  Uw.” 

2nd  ed.,  p.  37* 

4  Bhattaolmrya's  u  Hindu  Uw," 
2nd  od,,  p*  36.  Tho  jmrtion  of  his 
work  dealing  with  Inheritance  (Daya- 
tattwa)  has  been  translated  by  G.  0. 

j^arkar, 

(  *  8m*  Sircar's  “  Vyavastha  Dar- 

pana.”  2nd  od.,  xvi.  note. 

*  /’out,  p.  17. 

’  Miiyue’s  “  Hindu  Law,”  8th  ed., 
pp,  31,  32 ;  V.  N.  Mandlik,  In  trod., 
73 !  Bhattaoharya’s  “Hindu  Law," 
2nd  ed..  p.  32 ;  Jolly’s  “  Lectures,” 
pp.  32,  23 1  (langa  Sahai  v.  Lnkhrnj 
Singh  am),  9  All.  283.  at  pp.  323, 
SU, 

■ »  Sarfcar's  “  Law  ol  Adoption.”  pp. 
JS4-IW,  TU»  view  i*  a}w  taken  by 
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MITAKSHARA  SCHOOL. 


Mitaksliara 

school* 


The  Mitak&ham  is  also  of  high  authority  in  Bengal  in 
matters  where  it  does  not  conflict  with  the  above-named 
works.1 

In  tho  Mitaksliara  school  the  guiding  authority3  is  tho 
work  from  which  the  name  of  the  school  has  been  taken,  vise, 
tho  Mitaksliara ,  which  is  a  commentary  on  Yajnrwalkya by 
Yijnaneshwara  Jogi. 

The  author  is  said  to  have  lived  at  the  end  of  the  eleventh  century. 
“  Vijnaneshwara’s  views  and  opinions  are  eminently  practical.  The 
high  authority  which  his  work  enjoys  almost  throughout  India  is  due 
part  Jy  to  (hat  reason  and  partly  also  to  the  fact  that  he  was  the  councillor 
of  the  most  powerful  Hindu  king  of  his  time.”1  He  lived  at  Kalyana 
(probably  the  modem  Kaly»m  in  the  JNr/axn\s  dominions),  which  was  Urn 
capital  of  VikramadityaVL,  or  Vikramanka,  King  of  the  (‘hnlukya  kingdom 
of  tho  Deccan  from  1076  for  about  half  a  century,* 

Tho  schools,  which  arc  subdivisions  of  tho  Mitaksham 
school,  give  preference  to  certain  treatises  and  commentaries 
which  control  and  explain  passages  of  tho  Mitaksharn.  Thus 
arise  tho  differences  between  those  subdivisions.# 


Where  (here  is  no  consensus  of  opinion  among  the  commentators  or 
established  usage,  the  doctrines  of  the  Mitaksimra  prevail.* 

77ie  fulfmving  arc  I  he  principal  works  of  authority  in  those 


schools  i 8  *• 

In  the  Benares  school. 

1.  Vita  Mitrodmjafi 

This  work  was  written  by  Mitra 


■  1  Bhattacharya’s  “  Hindu  Law,” 

\gnd  ed,  p,  34.  Bhugwandcvn  Doofw.y 
Bare  (1867),  11  M.  L  A.  487, 
at  ►  507  ;  0  W.  R,  l\  C.  23,  at  p.  20  ; 
Aktij^y  Chandra  Bhuttacharya  v.  Hari 
(1008)*  U  Oalo.  721,  at 
p.  727  ;  12  O.  W,  N.  511,  at  p, 
518. 

%  Jayannnth  Prasad  Unpla  v.  Bun  jit 
Singh  (1807),  25  Calc,  364,  at  p.  368, 
Collector  of  Madura  v.  Moot  too  llama* 
linga  Sathupathy  (1868),  12  M.  L  A. 
397,  At  p.436;  1  B.  L.  R.  P.  0.  1,  at 
p.  11  ;  10  #,  R,  P.  U  17.  at  p,  21. 
Krishna ji  Vymktcnh  v.  Vandnrang 
(1875),  12  Rom.  K*  0.  66. 

8  Ante,  p.  1 1. 


Misra,  who  probably  lived  in  the 


«  Bhattarharya’s  “  Hindu  Uw/* 
2nd  ed.,  p.  31. 

*  V.  A.  Smith’s  “  Early  Hktory  of 
India/'  3rd  ed,,  p,  432. 

*  Bhugwandeen  Doohcy  v.  Myna 
Bare,  (1867),  ll  U,  l  A,  487,  at  pp. 
507,  608  ;  9  W.  R.  E  (l  23,  at  p.  29. 

7  Sec  Baja  Oramatiy  v.  Amman* 
A  mmal  (1906),  29  Mad.  358. 

8  Sarkaritf  “  Hindu  Law,”  3rd  ed, 
pp.  28,  29,  Mitra's  ”  Law  of  Joint 
Property/’  p.  1. 

*  See  Introduction  to  CL  ( \  Harkar’s 
translation,  pp.  xiit,  xiv,  fthutta- 
chnrya’s  “  Hindu  Law/’  2nd  ed., 
p.  36. 
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sixteenth  century,  for  the  purpose  of  refuting  the  arguments  of  JImuUi 
Vahana 1  and  the  oilier  writers  of  the  Bengal  school.2 

The  Vira  Milrodaya  is  of  very  high  authority  in  the  Benares  school,3 
but  cannot  be  followed  where  it  conflicts  with  a  clear  statement  in  the 
MilaJcslutrci. 4 

2.  Nirnaya  Sindhu . 

This  work  was  written  by  Kamalakara,  and  was  completed  in  1012  a.d. 

8.  Dattaha  Mmansa. 


This  is  a  treatise  on  adoption  by  Nanda  Pandita,  who  lived  at  Benares 
in  the  seventeenth  century.  It  has  been  translated  by  Mr.  Sutherland. 
The  authority  of  this  work  has  been  emphasized  by  tho  Judicial  Committee 
on  more  than  one  occasion,5 *  but  caution  is  to  be  applied  in  accepting  the 
glosses  of  Nanda  Pandita,  whore  they  deviate  from  or  add  to  the  SmrUisA 

In  the  Rravida  school.7 

1.  Smriti  Chandriha ,  by  Dovananda  Bhatta. 

The  author  lived  in  Southern  India  about  the  thirteenth  century.8 * 
The  authority  of  this  work  is,  in  the  absence  of  usage  to  tho  contrary,  sub¬ 
ordinate  to  that  of  tho  MUahshamf  Its  authority  is  said  to  be  second 
only  to  that  of  the  Mitakshara ,10  It  has  been  translated  by  T, 
Kristnasawmy  Iyer. 

2.  Parasara  Madhavya . 

This  is  a  commentary  on  the  Parasara  Bmriti  by  Manhava,  who  was 
Prime  Minister  of  Bukka,  the  third  King  of  Vijayanagara,  whose  reign 


1  Ante,  pp.  14,  15. 

2  S.  C.  Sircar’s  “  Vyavastha  Ohan- 
drika,”  vol.  i.,  Introduction,  p.  17, 
and  note. 

3  Collector  of  Madura  v.  Mootloo 

Hamuli  nga  Salhupalhy  (1868),  12 

M.  I,  A.  31)7,  at  p.  438 ;  1  B.  L.  K. 
P.  0.  1,  at  p.  H  ;  10  W.  B.  P.  U  17, 
at  p.  22  j  Oridhari  Lull  May  v.  The 
Bengal  Government  (1808),  12  M.  I.  A* 
44$,  at  p.  460 ;  1  B.  U  B.  P.  0.  44, 
at  p.  52;  10  W,  B.  P,  0,  32,  at 
p.  84;  TuUH  Mam  v.  Behari  Lai 
(1889),  12  AH.  328,  at  pp.  340-342  ; 
Suba  Singh  v.  Sarafraz  Kunwar  (1896), 
19  All.  215,  at  p.  231. 

*  Jagannaih  Pmmd  Gupta  v.  Bun- 
jit  Singh  (1897),  25  Calc.  354,  at  pp. 
367,  368, 

5  Cases,  ante,  p.  15,  note  9.  Bee 

Tufohi  Mam  v.  Beltari  Lai  (1889),  12 

Ad,  328,  at  pp*  341,  342;  Ganga 

Bahai  v*  Leklmj  Singh  (1880),  9  All. 

£53,  at  pp,  322, 323. 

•  pJu  Lai  r,  Parlati  Kunwar 


(1915),  42  I.  A.  155;  37  All.  359; 
19  Ct  W.  N.  841  ;  17  Bom.  L.  K,  519, 
referring  to  (Jurulingaswmni  (Sri 
Jialmu)  v.  Ma malakshmam ma  (Sri 
Balusu) ;  Badhamohun  v.  IJardai  Bibi 
(1899),  20  T.  A.  113  ;  22  Mad.  398  ;  21 
All.  400;  3  0.  W.K.427;  1  Bom.  L.  B. 
226 ;  Bhagwan  Singh  v,  Bhagwan 
Singh  (1898),  26  I.  A.  163 ;  21  All. 
412 ;  3  0.  W.  N*  454 ;  I  Bom,  L.  B. 
311. 

7  See  Collector  of  Madura  v. 
Mootioo  MamaMnga  Salhupalhy  (1868), 
12  M.  L  A.  397,  at  p,  437;  1  B.  L.  B, 
P.  0.  J,  at  p.  13;  10  W.  E.  P.  O,  17, 
at  p,  22. 

8  Jolly’s  “  Lectures,”  20,  21. 

8  Maju  Gramany  v.  Ammani  Ammal 
(1900),  29  Mad,  358 ;  Mulhap^mdayan 
v.  Ammani  Ammal  (1897),  21  Mad. 
08 ;  Sakmma  v.  Lutchmana  Beddi 
(1897),  iW*,  100. 

10  Strange’s  “  Manual,”  2nd  ed., 
pp,  3,  4.  Bhattacharya’s  “  Hindu 
Law,”  2nd  ed.,  p,  32. 
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Mahai  owhtra 
school. 


commenced  about  1361.  It  is  said  to  be  “in  high  esteem  in  Benares  and 
in  the  Southern  and  Western  schools.” 1 

3.  Sarasmti  Vilasa.2 3 

This  work  was  written  by  Pratapa  Rudra  Beva,  a  King  of  Orissa* 
early  in  the  sixteenth  century.  It  has  been  translated  by  Mr.  Foulkes. 

4.  Vyavahwra  Nirnaya . 

This  was  written  by  Varadaraja  about  the  end  of  the  sixteenth  century. 
It  has  been  translated  by  Dr.  Burnell. 

5.  DuUaha  Chandrika? 


The  application  of  this  work  to  Southern  India  is  said  to  have  been 
due  to  a  mistake  made  by  the  translator  in  attributing  the  authorship 
to  the  author  of  the  Bmriii  ('handrika ; 4  but  as  it  has  been  treated  by 
the  Judicial  Committee  as  an  authority  in  Southern  India,5  the  effect 
of  this  mistake,  if  it  be  one,  cannot  be  altered. 

The  Judicial  Committee  has  alno  affirmed  the  Vira  Mitra* 
daya 6  to  be  a  work  of  authority  in  Southern  India,7  hut  it  hi 
submitted  that  that  work  is  only  of  secondary  authority  else¬ 
where  than  in  Benares.8 

In  the  Maharashtra  school. 

1.  Vyavaluira  Mayukha . 

This  was  composed  by  Nilkantha  Bhatta  about  the  beginning  of  the 
seventeenth  century.  It  is  of  paramount  authority  in  Gujarat,*  in  the 
Northern  Konkan,10  and  in  the  Island  of  Bombay,11  and  apparently  in 


1  Bhattacharya’s  “Hindu  Law,” 
2nd  cd.,  p.  31.  The  portion  relating  to 
inheritance  (Daya-vibhaga)  has  been 
translated  by  Br.  Burnell. 

2  Lit. :  the  recreations  of  Saramniif 
the  goddess  of  learning.  As  to  the 
authority  of  this  work,  see  “  Nelson's 
View  of  Hindu  Law,”  pp.  112,  113. 

3  Ante,  p.  16. 

4  See  Jolly’s  ”  Lectures,”  p.  23. 

5  Bee  cases  ante,  p.  15,  note  0, 

6  Ante,  pp,  10,  17. 

7  Momram  Kolita  v.  Kerry  Koliiany 
(1880),  7  J.  A.  115,  at  p.  153;  5 
Calc,  770,  at  pp.  788,  780  ;  0  0.  L,  ft, 
322,  at  p.  332,  referring  to  (Jridharl 
ImU  Roy  v.  The  Bengal  (fawrnment, 
12  M,  I,  A.  448,  at  p.  400  ;  1  R.  L. 
ft,  ft  a  44,  at  p,  52  ;  10  W.  ft.  IK  C, 
32,  at  p.  34,  which  merely  states  that 
the  work  in  question  is  of  high 
authority  in  Benares. 

8  flee  pobt,  p.  19, 


8  See  West  and  Buhter’s  “  Hindu 
Law,”  2nd  ed„  p.  3.  This  applies  to 
the  Kamathis,  settled  in  Bombay ; 
Jagannath  Itaghunath  v.  Naraytm 
(1010),  34  Bom.  553  ;  12  Bom.  L.  ft, 
545.  The  Ilazur  Court  of  Barrs  la 
has  held  that  the  Mitakshara  i«  para* 
mount  in  Guzerat;  see  Acharya’s 
“Codification  in  British  India,”  pp, 
345  et  my, 

10  Hakharam  tfudaxhio  AdhikaH  v, 
RUabai  (1870),  3  Bom,  353,  at  pp. 
305  et  mp  As  to  the  limits  of  the 
Northern  and  Southern  Konkan,  see 
NarMr  v,  Bhau  (1016),  40  Bom,  021 ; 
18  Bom.  L,  K  744, 

11  Vandravan  Jekimn  (Paid)  v, 
Manilal  Chunilal  (Paid)  (1800),  15 
Bom.  506,  at  p.  574 ;  Lallubhai  Bapu* 
bhui  v,  Mankavurlm  (1870),  2  Bom. 
388,  at  p.  418 ;  Kruhmji  VyaMuh 
v.  Pundurang  (1875),  12  Bom.  H.  O, 
66,  flee  Vijiarangam  v.  Lahhuman 
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Sindh.1  In  the  Mahratta  country,  and  in  the  Southern  Konkan  and 
Northern  ^anara,  its  authority  is  inferior  only  to  that  of  the  Mitaksfiara 
Throughout  Western  India  it  is  of  high  authority,3  and  its  aid  will  be  in¬ 
voked  where  the  Mitakdmra  is  silent  or  obscure.4  It  has  been  translated 
by  Mr.  Borradaile,  and  again  by  Mr.  V.  N.  Mandlik. 

u  Questions  on  the  Hindu  law  of  inheritance  to  property  in  the  island 
of  Bombay  are  to  be  determined  in  accordance  with  the  Mitakshara , 
subject  to  the  doctrine  to  be  found  in  the  Mayuklui ,  where  the  latter 
differs  from  it.  But  as  laid  down  by  Telang,  J.,  in  Gojabai  v.  Bhrimant 
Hhnhtjirao  Mahji  Baja  Bhode ; 6  ‘  Our  general  principle  should  be  to 
construe  ihe  Miiakshara  and  the  Mayukha  so  as  to  harmonize  with  one 
another  wherever  and  so  far  as  that  is  reasonably  possible  ’  ”  0 

2.  Nirnaija  HindhuJ1 
9.  Datlahu  Mimansafi 
i.  Samshara  Kaustala ,9 

This  work  is  by  Anantadeva.  It  is  said  to  belong  to  the  same  period 
as  the  Nirmytt  Kindhiu 

In  the  introduction  to  West  and  Buhler’s  “Hindu  Law”  10  it  is  stated 
that  the  Vlramilrodaya  u  and  the  Dattaka  ('handrika  12  are  also  authorities 
in  Western  India,  The  latter  is  an  authority  in  Western  India  on  the 
subject  of  adoption,13  but  the  former  is,  it  is  submitted,  rather  a  Benares 
than  a  Bombay  authority.14 

(1871),  8  Bom.  H.  0.  0.  a  244.  This  (1870),  7  Bom.  H.  C,  A.  0.  153,  at 
applies  to  Kamathis  settled  in  Bom-  p.  1 80 ;  Bayabai  v.  Bala  (1806),  7 
hay,  Juyamuith  Haghunath  v.  Nuruyan  Bom.  H.  0.  App.,  i.,  at  pp.  x.,  xii., 
(1010),  34  Bom,  553;  12  Bom.  L.  It.  Pranjeevanda#  Tookeydas  v.  Dewcoo- 
645,  verbal  (I860),  1  Bom.  H.  0.  130,  at 

*  &•«  IB  Bom.  L  It.  Journal,  p.  40.  p.  181* 

2  fiulkrkhna  flupuji  Apt?  v.  Lukdi*  0  ('olledor  of  Madura  v.  Moottoo 
man  IHnhtr  (1890),  14  Bom.  005;  Hawaii  nga  Bath  apathy  (1808),  12 

dnnkibai  v#  Hundra  (1890),  14  Bom.  M.  I.  A.  307,  at  p.  438;  1  B.  L.  R, 
012  ;  Krkhnaji  Vyanktcnh  v,  Vanda*  P.  (I  1,  at  p.  14  ;  10  W.  R.  P.  C*  17, 
mug  (1875),  12  Bom.  H,  (l  05,  at  p,  22. 

8  Yandramn  Jvkirnn  (Patel)  v.  10  2nd  ed.,  p.  1. 

Manilal  Chunital  (Paid)  (1800),  15  n  Aide,  pp.  16,  17. 

Bom.  505,  at  p.  574,  14  Ante,  p.  15, 

*  Hhayimn  Vilhoba  v.  Warubai  18  Waman  Baghupati  Bova  r. 

(1008),  32  Bom,  300,  at  p,  312;  10  Kmhnafi  Kmhiraj  Bom  (1889),  14 
Bom.  U  W*  389.  Bom.  249,  at  p.  259. 

8  (1892),  17  Bom.  114,  at  p.  118.  14  Dhondu  Gurav  v.  Uangabai 

«  Kmnkti  (Bat)  v.  llurmraj  Mo*  (1879),  3  Bom.  309;  Collector  of 
rarji  (1900),  33  I.  A.  170,  at  p.  187  ;  Madura  v.  Moottoo  Bamalinga  Saflw 
m  Bom.  431,  at  p.  442  ;  10  d  W.  N.  patty  (1868),  12  M.  I  A,  397,  at  p. 
802,  at  p.  807 ;  filmy wu a  VUhdut  v.  438 ;  1  B.  L.  It.  P.  0.  1,  at  p.  14 ; 
Wwttkti  (1908),  32  Bom.  300,  at  p,  10  Wl  R.  P.  Cl  17,  at  p.  22  ;  Qridhari 
312  i  10  Bom,  U  It,  389*  Ml  Boy  v.  TU  Bengal  Government 

*  Ank,  p.  17.  (1803)*  12  Mf  I  A,  448,  at  p,  400; 

4  A  ok,  p.  17,  Bee  Waman  Kay*  1  B.  L  R,  r*  0.  44,  at  p.  52 ;  30 

hnpttti  Bom  v,  Krkhnaji  Kanhimv  W.  E.  P.  0,  32,  at  p.  34 ;  K.  K. 
Bom  (1889),  14  Bom.  240,  at  p.  259 ;  Bhattacharya’s  “  Law  of  the  Joint 
tiempm  Mmfi  %  Mom  Mamfm  Family,”  p.  199 ;  see  anter  pp.  16, 17. 
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MITHILA  SCHOOL# 

in  the  Mithila  school. 

1.  Vivcida  Chintamani . 

This  work  was  written  by  Vachaspati  Misra,  who  flourished  in  Tirhoof 
in  the  beginning  of  the  fifi  eentli  century.  It  i.s  the  work  of  highest  aut  hority 
in  this  school.  It  has  been  translated  by  Prosono  Coomar  Tagore. 

Tho  Yyavuhara  Chintamani  and  the  Dicuilu  Ninmya,  both 
l)y  the  author  of  the  Yicada  Chintamani ,  arc  also  authorities 
in  the  Mithila  country. 

2.  Cicada  IhdnakanL 

This  is  an  older  compilation,  but.  of  less  authority  than  the  Virwla 
ChUilftntttni*  The  writer  was  (liamiesvani  Thakkura,  Prime  Minister 
of  Kara  Binha  2>eva,  King  of  Mithila.  lie  flourished  at  the  end  of  the 
thirteenth  or  beginning  of  the  fourteenth  century.  Thin  work  has  recently 
been  translated  by  <  b  ( *.  Sarkar  and  i  Hgamvar  C'hatterjee, 

ft*  Dattaka  MimanmA 

titidhimveha,  by  Jiudradhara,  Dwaita  Parixhida ,  by  Kesha  v 
Minra,1 2  and  Yimtla  Chandra ,  by  Lachuuulevi/*  are  also  autho¬ 
rities  in  thin  school# 

The  Bengal  and  the  Mitalwham  system#  differ  in  Iwu  main 
particulars/1  viz, — 

1.  As  to  1  he  persons  who  an*  coparcener, m,  and  their  right#, 
an  such,  in  property  held  in  coparcenary,  />.  as  a  joint  ifmdu 
family# 

Under  the  Mitakshara  system  rights  in  family  property  are  acquired 
by  birth  and  lapse  by  death.5  Individual  rights  are  not  generally  recog¬ 
nised.  The  family  is  the  unit  and  females  have  generally  no  right  of 
succession,  the  male  members  having  rights  of  survivorship*  In  Bengal, 
rights  in  joint  property  are  required  by  inheritance  or  will  In  consequence 
of  this  difference,  tins  law  as  to  the  power  to  alienate  an  undivided  share 
differs  under  the  two  systems, 

2,  Ah  to  inheritance# 

The  Mitaksl^ara  system  prefers  agnates  to  cognates  generally.  The 
Bengal  school  founds  rights  of  inheritance  upon  the  principle  of  the  amount 
of  religious  efficacy  which  the  person  claiming  can  give  by  an  offering  to  the 
maim  of  the,  person,  whoso  property  is  in  dispute,  or  ol  his  ancestor* 

1  Ante,  p,  17.  ( Jailer  tor  of  Madura  8  Colobrooke’#  “  Digest,’'  Introduce 

V.  Moolloo  Jtamulinga  Hath  apathy  turn,  p.  xix.  ;  see  JiukhejmUy  J)uU 
(1868),  12  Ah  f.  A.  ,197,  at  p.  4,17;  Jha  v,  ttttj under  Narnia  iiart  (18.19), 

1  B.  L.  ft,  P.  0.  1,  at  p.  11 ;  10  W.  2  M,  X,  A.  133,  at  p,  147. 

B.  P,  0. 17,  at  p.  22,  *  Boo  Mayne’s  "  Hindu  Law,”  8th 

2  Bhattacharya’s  **  Hindu  Law,”  ed.t  p.  40. 

2nd  cd.,  p,  49#  8  fW,  pp,  mt  23(1,  2,17# 
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The  subdivisions  of  the  Mitaksliara  school  differ  between 
themselves,  and  from  the  Bengal  school,  as  to  tlio  right  of  a 
widow  to  adopt  a  son  in  her  deceased  husband,1  and  in  certain 
other  matters  connected  with  adoption.  They  also  differ  in 
some  questions  of  inheritance. 

The  Maharashtra  school  differs  from  all  other  schools  in 
conferring  rights  of  inheritance  upon  certain  female  relations, 
and  in  giving  greater  powers  to  female  owners. 

The  decisions  of  English  Courts  of  law  havo  played  a  con-  Decisions  of 
sidcrable  part  in  ascertaining,  developing,  and  sometimes  in Courts o£ Law' 
crystallizing  Hindu  law.  Tho  Courts  in  India  necessarily 
follow  without  question  tho  decisions  of  tho  Judicial  Com¬ 
mittee  of  the  Privy  Council,  and  of  tho  High  Courts  3  to  which 
they  are  subordinate.  Now  that  tho  volume  of  reported 
decisions  upon  questions  of  Hindu  law  has  become  so  largo; 
judicial  decisions,  in  most  cases,  provide  an  answor  to  tho 
questions  which  arise. 

Tho  High  ( knirt  of  I’atna  follows  the  decisions  of  the  Bengal  High  Court 
exoopt  when  thoy  havo  been  differed  from  by  a  Full  Bench  of  tho  former 
Court.® 

'By  tho  following  onaetmonts  tho  Legislature  has  made  Legislative  > 

*  enactments* 

some  alterations  in  those  portions  of  tho  Hindu  law  which  the 
Courts  are  required,  to  administer : — ■ 

j.  Act  XXL  of  1850  (lfreodom  of  Religion). 

2.  Act  XV.  of  185(1  (Hindu  widows  remarriage). 

!S.  Act  XXL  of  18(1(1  (Native  converts  Marriage  Dissolution). 

4.  Act  VIL  (Bom.  0.)  of  18(16  (Hindu’s  liability  for  ancestor’s 
debts). 

5.  Act  XXL  of  1870  (Hindu  wills). 

(5.  Act  IX.  of  1872  (Contracts)  * 

7.  Act  IX.  of  1875  (Majority).  , 

8.  Act  IV,  of  1882  (Transfer  of  Property).  ’ 

9.  Act  III.  (B.  0.)  of  1904  (Bottled  Estates  Act). 

10.  Act  II.  (U.  P.  0.)  of  1900  (Oudh  Settled  Estates  lot). 

11.  Act  I. (Mad. (J.) of  1914(HinduTransfersandBequestsAot). 

12.  Act  XV.  (tf  1916  (Hindu  Disposition  of  Property). 

*  Poet,  |i|*.  1  IS,  119.  B.  B.  W9,  at  p.  554. 

*  Putin  Lai  v.  Parbati  Kumcar  *  Harihar  Mum  v.  Mahomed 

(Jtv&mmt)  (1915),  42  I.  A.  155,  at  {Bye®  (1916),  20  0.  W.  N.  983. 

p.  160  i  87  All.  359,  at  p.  366 ;  19  4  Soo  ante,  pp.  8,  0. 

(!.  W,  n  841,  at  p,  847 »  17  Bow. 
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HINDUS, 


To  what 
persons  Hindu 
law  is  ap¬ 
plicable. 


Castes. 


To  whom  Hindu  Law  is  Applicable. 

Tho  expression  “  Hindus,”  in  the  enactments  above  referred 
to,'  includes  not  only  persons  who  profess  what  is  called  the 
Hindu  religion,1  but  also  such  of  their  descendants  as  havo  not 
openly  abjured  that  religion.2 

“In  doubtful  cases  conformity  to  the  manners  and  observances  of 
the  Hindus  is  a  safe  guide  for  concluding  that  a  particular  family  is  to 
be  governed  by  the  Hindu  law.”  3 

“  Hinduism  is  only  recognized  by  the  community  to  whom  it  is  applied 
as  denoting  a  distinction  between  them  and  the  foreigner.  The  word  was 
first  used  by  the  Muslim  invaders  for  all  Indian  creeds  in  which  the  uncom¬ 
promising  Unitarian  ism  of  the  followers  of  the  Prophet  detected  signs  of 
the  worship  of  idols.”  In  its  conventional  sense  it  means  “  the  collection 
of  rites,  worships,  beliefs,  traditions  and  mythologies  that  are  sanctioned 
by  the  sacred  books  and  ordinances  of  the  Brahmins,  and  are  propagated  by 
Brahmanlc  teaching.”  4 * * 7 

In  dealing  with  the  expression  “  Hindu  ”  in  the  Indian  Succession  Act 
(X.  of  1865),  s.  531,  Hr.  Whitley  Stokes,  in  his  edition  of  that  Act,  at  p. 
200,  says,  “But  the  term  'Hindu’  would  not,  apparently,  include  the 
Baba  Ldlts  who  adore  but  one  (tod,  dispensing  with  all  forms  of  worship, 
and  directing  their  devotions  by  rules  and  objects  derived  from  a  medley  of 
Vddanla  and  Hnfi  tenets  (H,  H.  Wilson’s  Works,  i.  347) ;  the  Prdn  A dtkm 
or  Vkdmis  in  Btindelkband  who  consent  to  the  real  identity  of  the  essence 
of  the  Hindu  and  Mahometan  creeds  (Ibid.,  532) ;  theAVkMw  (Puritans), 
a  sect  of,  Hindu  Unitarians  who  arc  found  chiefly  in  the  upper  part  of  the 
Doab  from  FarukhWul  to  beyond  Delhi  (ibid.,  352) ;  the  (Jim  NmtyrtnU, 
who  simply  profess  the  worship  of  one  Ood,  and  admit  proselytes  alike 
from  Hindus  and  Mahomcdans(/6t7L.  358);  the  yunyavMfo  whose  doctrines 
are  atheistical  (Ibid,,  351)).” 

Hindus  aro  divided  into  tho  following  four  main  divisions, 
or,  as  they  aro  usually  called,  “  castes  ”  n 

1.  Tho  Brahmins ,  or  priestly  caste. 

2.  Tho  Rshatriyas,  or  warrior  caste.0 


1  See  Dagrw  v.  Pacotli  Han  Jan 
(1805),  19  Bom.  'Jte,  at  p.  788. 

*  Banerjeo’s  “Law  of  Marriage,” 
3rd  ed.,  p.  16. 

*  Bhattacharya’s  “  Law  of  the 
Joint  Family,”  p.  50, 

4  Barn’s  “  Ethnography,”  citing 
Lyall’s  **  Asiatic  Htudics.” 

8  This  word  in  derived  from  Urn 
Latin  “casta,”  pure,  unmixed. 

*  8eo  Mum  Murdun  Hya  (Ohm* 
torya)  v,  Hahvh  Purhukd  Hyn  (1857), 

7  M.  I.  A.  18,  at  p,  46;  4  W.  R.  B. 
(\  132,  at  pp.  136,  136.  An  to  the 


almost  complete  <li«np|K’aranee  of 
Kahutriyas  and  Vninyus,  ?*•<*  Sarkar’K 
“Hindu  Law,”  3rd  ed.,  p.  30.  The 
claims  of  the  Kaymtlmn  to  Ik*  Knhatri* 
ya/t  in  advocated  by  <«.  Cl  tfark&r, 
“  Law  of  Adoption,”  2nd  ed,,  pp. 
410c,  4 1  tod ;  hut  such  claim  hm  bw*n 
negatived  in  a  Bengal  cane  (Anita 
Mohun  (Itmh  Mmilik  v,  Nirodr  Mn» 
Hun  Ohmh  20 1\  W.  N. 

00 1 ),  and  in  a  ikhar  cum  { flnj  Cmtnar 
ImU  v,  Mmmtr  />//«!  (1H84),  10  Calc. 
088). 
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3.  The  Vaisyas,  or  agricultural  caste. 

4.  The  Sudras .  ' 

When  caste  first  originated  in  the  Epic  Age,  the  pure  Hindus  were 
members  of  the  first  three  of  these  divisions,  and  the  members  of  those 
divisions  are  now  styled  regenerate,  or  twice-born,  having  regard  to  the 
ceremonies  of  initiation  which  are  peculiar  to  them.  Each  of  these  castes 
is  now  divided  into  a  number  of  sub-castes.  In  the  case  of  the  Sudras 
nearly  every  occupation  has  its  caste. 

In  the  Bengal  Census  report  for  1901,  Mr.  Gait  says  (at  p.  354),  “A  caste 
is  an  endogamous  group  in  a  collection  of  endogamous  groups,  bearing  a 
common  name,  the  members  of  which  by  reason  of  similarity  of  traditional 
occupation  and  reputed  origin  are  generally  regarded ...  as  forming  a  single 
homogeneous  community,  the  constituent  parts  of  which  are  more  nearly 
related  to  each  other  than  they  are  to  any  other  section  of  the  society.55 

In  the  absence  of  a  special  custom;  Hindu  law  is  applied  an<i 
to  Jains,1  to  Sikhs,2  and  to  Nambudri  Brahmins.3 

Degradation  from  caste,4  or  a  departure  from  orthodoxy  Lo®>  of  caste, 
in  the  matter  of  diet  or  ceremonial  observance,5  does  not 
prevent  the  application  of  Hindu  law. 

Except  so  far  as  the  Hindu  law  may  be  inconsistent  with  of 
the  new  religion  (if  any)  adopted  by  persons  who  have  renounced 
the  Hindu  religion,6  such  law  continues  generally  applicable  to 
such  persons  and  to  their  descendants,  if  they  do  not  elect  to 
abandon  their  subjection  to  Hindu  law.7 


1  Sheo  Singh  Rat  v.  Dakho  ( Mussu - 
mut)  (1878),  5  I.  A.  87  ;  1  All.  688  ; 
S.  C.  in  court  below  (1874),  6  N.  W.  P. 
382 ;  Chotay  Latt  v,  Chunno  Lall 
(1878),  6  I.  A.  15;  4  Calc.  744; 
3  C.  L.  B.  465;  Ambabai  v.  Oovind 
(1898),  23  Bom.  257 ;  Amava  v. 
Mahadgauda  (1896),  22  Bom.  416,  at 
p.  418  ;  Rukhab  v.  Qhunilal  Ambushet 
(1891),  16  Bom.  347 ;  Mohabeer 
Pershad  ( Lalla )  v.  Kundun  Koowar 
(Mussamut)  (1867),  8  W.  B.  C.  B. 
116;  Bhagvandas  Tejmol  v.  Paginal 
(1875)’  10  Bom.  H.  C.  241,  at  p.  258  ; 
Bachebi  v.  Makhan  Lai  (1880),  3 
All.  55. 

2  Bhagwan  Koer  {Rani)  v.  Jogendra 

Chandra  Bose  (1903),  30  I.  A.  249, 

at  p.,254 ;  31  Calc.  11,  at  pp.  30,  31 ; 

7  C.  W.  H.  895,  at  p.  901 ;  5  Bom. 
L.  R.  845 ;  Kissen  Chunder  Shaw 

{Doe  dem )  v.  Baidam  Beebee  (1815), 
2  Morley’s  “Digest,55  220.  See  1 
Morley’s  “  Digest,’5  p.  clxxvii. ;  Juggo 

Mohan  MulUoh  (Doe  dem)  v.  Saum- 


coomar  Bebee  (1815),  2  Morley’s 
“  Digest,”  43 ;  Sir  Edward  Hyde 
East’s  ovidenco  before  a  committee  of 
the  House  of  Lords,  referred  to  in 
Lopes  v.  Lopes  (1868),  5  Bom.  H.  C. 
O.  C.  172,  at  p.  185. 

3  Vishnu  Nambudri  v.  Ahkamma 
(1910),  34  Mad.  496. 

4  Act  XXI.  of  1850. 

5  Bhagwan  Kuar  (Rani)  v.  Jogen¬ 
dra  Chandra  Bose  (1903),  30  I.  A. 
249,  at  p.  257  ;  31  Calc.  11,  at  p.  33  ; 
7  C.  W.  N.  895,  at  p.  903 ;  5  Bom. 

L.  R.  845. 

6  As,  for  instance,  persons  con¬ 
verted  to  Christianity  cannot  retain 
the  practice  of  polygamy,  post ,  p.  36. 
In  re  Millard  (1887),  10  Mad.  218; 
Lopez  v.  Lopez  (1885),  12  Calc.  706, 
at  p.  722 ;  Emperor  v.  Lazar  (1907), 
30  Mad.  550. 

7  Abraham  v.  Abraham  (1863),  9 

M.  I.  A.  199,  at  pp.  240-242  ;  l  W. 
R.  P.  C.  1,  at  pp.  5,  6  (a  case  of  con¬ 
version  to  Christianity) ;  Ponmmmi 
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reversion  t 
MAhomedari 
religion. 


As  to  the  ©fleet  of  the  conversion  of  a  coparcener,  see  post,  p.  350. 

But  except  on  proof  of  a  well-established  custom,1  and  then 
only  with  regard  to  succession  and  inheritance,2  converts  to 
the  Mahomedan  religion,  which  in  itself  regulates  the  devolution 
of  property,  are  bound  hv  the  Mahomedan  law.3 

Such  custom  has  been  fully  established  in  the  case  of  the  Khoja 
Mahomedans,4  the  Cutehi  Mernons,5  the  Suni  Borah  Mahomedan  com¬ 
munity  of  the  Db&ndhuka  Taluka  in  Gujerat,®  and  the  Molesalem 


X ninth  v,  Bor  a  mi  Ayyan  (1880),  2 
Mad.  2 Oil  (ditto) ;  Bhagwan  Korr 
1  lit rni)  v.  Joyendra  Chandra  Bose 
(1903),  30  I.  A.  240,  at  pp.  250,  257 ; 
31  Calc.  II,  at  p.  33;  7  C.  W.  K. 

at  p.  903  ;  5  Bom.  L.  R.  854  (a 
case  of  an  alleged  Brahmo) ;  Kvmum 
Kumari  Roy  v.  Satyaran jun  Dos (1903), 
30  Calc.  999 ;  7  O.  W.  N.  784  (a  case 
of  a  Brahmo).  In  j Francis  Ghosal  v. 
Gabri  Ghomt  (IflOft),  31  Bom.  25, 
differing  from  Tdli *  v.  Satdanlm  (1886), 
10  Mad.  69,  it  was  held  that  coparce- 
nership  can  be  a  part  of  the  law 
governing  the  rights  of  a  Christian 
family,  converted  from  Hinduism.  In 
Raj  Bahadur  v.  Bishen  Brtyal  (1882), 
4  All  343,  at  p.  347,  it  is  said,  «  A 
Hindu  or  Mohammedan  who  becomes 
a  convert  to  some  other  faith,  is  not 
deprived  ipso  facto  of  his  rights  to 
property  by  inheritance  or  otherwise. 
JPrimd  facie  he  loses  the  benefits  of 
the  law  of  the  religion  he  has  aban¬ 
doned,  and  acquires  a  new  legal  status 
according  to  the  creed  he  has  em¬ 
braced,  if  such  creed  involves  with  it 
legal  responsibilities  and  obligations.” 

1  Post,  pp.  27-32. 

*  Khoja  and  Mem  on's  case  (1847), 
Perry’s  O,  0.  III.  This  only  applies 
ti>  separate  andself-acquired  property; 
Jm  Mahomed  v.  Data  Jaffar  (1913), 
38  Bom.  449;  15  Bom.  L.  R.  1044. 

*  Abraham  v.  Abraham  (1863),  9 
ML  I.  A.  199,  at  p.  242  ;  1  W.  R.  P. 
C  1,  at  p.  5  ;  Mahomed  Sidick  v.  Haji 
Ahmed  (1885),  10  Bom.  1,  at  pp.  9, 
Mi  Raj  Bahadur  v.  BtsKcn  Bayal 

4  AIL  343,  at  p.  347;  Sajan 
(Afog)  v,  Roop  Ram  (1867),  2  Agra, 
61  ;  Surmust  Khan  v.  Kadir  Bad 
Khan  (1865),  Agra,  F,  B.  39  (edition 
18»4,  p.  29) ;  Maehhbai  (Bai)  v. 


Hirkti  (Bai)  (1911),  35  Bom.  564. 
See  Jowala  Buksh  v.  Bkarum  Singh 
(1866),  10  M.  I.  A.  511,  at  pp.  537, 
538 ;  Hakim  Khan  v.  Gool  Khan 
(1882),  8  Calc.  826 ;  10  C.  L.  R.  603, 
doubting  Rup  Chand  Chowdhnj  v. 
Latu  Chowdhry  (1878),  3  C.  L.  R.  97. 
As  to  caste  customs,  see  Jim  (Bai) 
v.  Kharwar  Jim  (1907),  31  Bom*  366. 
When  the  Hindu  law  of  inheritance 
applies,  converts  to  Islam  take  with 
all  the  liabilities  annexed  to  the  estate, 
such  as  the  payment  of  maintenance 
and  debts ;  Rashid  Karmali  v.  Sher- 
banoo  (1904),  29  Bom.  85 ;  6  Bom. 
L.  R.  874. 

4  See  Ahmedbhoy  Hubibhhoy  v.  Cas- 
eumbhoy  Ahmedbkoy  (1889),  13  Bom. 
534,  and  cases  there  cited,  Khojas 
are  governed  by  the  Mayukha  (ante, 
pp.  18, 19)  with  regard  to  inheritance 
and  succession  ;  Rashid  Karmali  v. 
Sherbanoo  (1904),  29  Bom.  85;  6 
Bom.  L.  R.  874. 

6  Mahomed  Sidick  v.  Haji  Ahmed 
(1885),  10  Bom.  1,  and  cases  there 
cited ;  Sahoo  Sidick  (Haji)  v.  Ally 
Mahomed  Jan  Mahomed  (1904),  30 
Bom.  270  ;  6  Bom.  L.  R.  1135; 
Moosa  Haji  Joonas  Noorani  v.  Abdul 
Rahim  (Haji)  (1905),  30  Bom.  197  ; 
7  Bom.  L,  R.  447 ;  S.  C.  in  Court 
below,  Abdul  (Haji)  v.  Hamid  (Haji) 
(1903),  5  Bom.  L.  R.  1010.  This 
would  also  apparently  apply  to  the 
Nassapooria  Mernons,  see  Abdur 
Rahim  v.  Halimahai  (1915),  43  X.  A. 
35;  20  C.  W.  H.  362;  18  Bom,  K  R. 
635 ;  and  to  the  Bantwa  Mernons, 
Safuran  Umar  v.  Emna  (1916),  26 
Kathiawar  L.  R.  174. 

*  Baiji  (Bai)  v.  Santok  (Bai}  (1894), 
20  Bom.  53. 
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Girasias.1  It  has  been  held 2  that  the  Hindu  law  of  joint  family  property 
has  no  application  to  Cutchi  Memons.  For  similar  reasons  it  would  not 
apply  in  the  case  of  any  Mahomedans.  It  has  been  held  that  the  Lubbais, 

Tamil  speaking  converts  to  Islam  in  the  district  of  Coimbatore,  follow 
the  rule  of  Hindu  law,  excluding  females  from  inheritance.3  As  to  Memons 
who  have  migrated  to  Africa,  see  Abdur  Rahim  v.  Halimahai  (1915),  43  I.  A, 

35  •  20  C.  W.  N.  362  ;  18  Bom.  L.  R  63 5. 

The  Indian  Succession  Act 4  has  brought  under  its  provisions  Native 
all  native  Christians,  whether  they  have  or  have  not  elected  to  chn5tians‘ 
remain  subject  to  the  Hindu  law.5  In  marriage  and  divorce 
also  they  cease  by  conversion  to  be  governed  by  Hindu  law.6 

Tho  illegitimate  children  of  -Hindu  parents  are  within  the  illegitimate 
expression  “  Hindus.”  children. 


It  has  been  held  that  the  illegitimate  children  of  a  Hindu  mother  by 
a  European  father  are  to  be  treated  as  Hindus,  if  they  have  been  brought 
up  as  such,7  but  there  is  authority  that  where  tho  mother  is  a  non-Hindu 
the  children  cannot  be  treated  as  Hindus,  even  though  the  father  is  a  Hindu.8 
In  one  case,  however,  the  son  of  a  Mahomedan  concubine  was  brought  up 
as  a  Hindu  and  treated  as  such  by  his  father,  and  his  father’s  family.9 * 

The  mere  circumstance  that  a  man  calls  himself  a  Hindu  is  Profession  of 
not  sufficient  to  entitle  him  to  the  application  of  Hindu  law,16  m  ulsm* 
but  in  some  cases,  where  the  parties  have  followed  the  rules  of 
Hindu  law,  that  law  may  be  applied  as  a  rule  of  equity  and  good 
conscience.11 


Conversion  to  Hinduism  is  said  to  be  common  in  Northern  and  Southern 
India.12  Although  the  process  of  conversion  may  not  be  marked  by  any 


1  Fatesangji  Jasvatsangji  ( Maha - 
rana  Shri)  v.  Harisangji  Fatesangji 
( Kuvar )  (1894),  20  Bom.  181  ;  Moosa 
Haji  Joonas  Noorani  v.  Abdul  Rahim 
( Haji )  (1905),  30  Bom.  197 ;  7  Bom. 
L.  R  447. 

2  Mangaldas  v.  Abdul  Razah  (1914), 
16  Bom.  E.  R  224;  Advocate-General 
v.  Jimbdbai  (1915),  41  Bom.  181;  17 
Bom.  L.  R  799. 

3  Ibrahim  Rowther  { Sheih )  v.  Mu- 

hamed  Ibrahim  Rowther  (1915),  39 
Mad.  664. 

<  Act  X  of  1865,  s.  331. 

6  Dagree  v.  Pacotti  San  Jao  (1895), 

19  Bom.  783  ;  Ponnusami  Nadan  v. 
Dorasami  Ayyan  (1880),  2  Mad.  209  ; 

Joseph  Vathiar  of  Ncteareth  (1872),  7 

Mad.  H.  C.  121;  NeperibalaDebiY.  Siti- 

hawkt  JBamrjee  (1910),  15  C.  W.  N.  158. 

'*  See  Acts  XV.  of  1872  (Christian 

Marriage) ;  IV.  of  1869  (Divorce). 


7  Myna  Boyee  v.  Ootaram  (1861),  8 
M.  I.  A.  400  ;  2  W.  R.  P.  C.  4  ;  S.  C. 
on  remand  (1864),  2  Mad.  H.  C.  196. 
See  Tara  Chand  v.  Reeb  Ram  (1866), 
3  Mad.  H.  C.  50,  at  p.  53. 

8  Lingappa  Goundan  v.  Esudasan 
(1903),  27  Mad.  13.  In  that  case  the 
child  was  brought  up  as  a  Christian. 

9  Sher  Bahadur  (Bhaiya)  v.  Ganga 
Bahsh  Singh  {Bhaiya)  (1913),  41 1.  A. 
1 ;  36  All.  101 ;  18  C.  W.  N.  401 ;  16 
Bom.  L.  R  306. 

10  Raj  Bahadur  v.  Bishen  Payal 
(1882),  4  All.  343,  atp.  348. 

11  Ibid .  See  also  Abraham  v.  Abra¬ 
ham  (1863),  9  M.  I.  A.  199,  at  p.  243  ; 
1  W.  R  P.  C.  1,  at  p.  6.  See  Muthu- 
sami  Mudaliar  v.  Masilamani  (1909), 
33  Mad.  342. 

12  Muthusami  Mudaliar  v.  Masila- 
mani  (1909),  33  Mad.  342,  at  p.  349. 
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ceremonial  acceptance,  and  is  frequently  a  slow  one,  it  seems  possible 
throughout  India,  especially  with  regard  to  aborigines.1 

Who  are  As  the  Hindu,  law  is  a  personal  law,  a  Hindu  is  presumed  to 

p^Sfrby  be  governed  by  the  school  of  law  which  governs  the  locality 

schools  of  law.  in  which  he  resideg>2 

Families  If  a  Hindu  migrates  from  one  part  of  the  country  to  another, 

fawoFc^^L  the  presumption  is  that  he  retains -the  laws  and  customs  as  to 
Accession  and  family  relations  prevailing  in  the  Province 
from  which  he  came,3  at  the  time  of  the  migration,4  and  is  not 
subject  to  the  particular  Hindu  law  administered  in  the  place 
to  which  he  migrates,  or  to  the  customs  prevalent  there,5  even 
with  regard  to  property  which  he  inherits  from  a  person  who  is 
governed  by  the  law  prevalent  in  the  place  to  which  he  migrates.6 

This  presumption  also  applies  to  migration  from  French  India  to  British 
India.7 

Such  presumption  may  be  rebutted  by  proof  that  the 


1  See  Lyall’s  “  Asiatic  Studies,”  p. 
104 ;  Monier  Williams’  “  Religious 
Thought  and  Life  in  India,”  pt.  i.  p. 
57 ;  W.  J.  Wilkins’  **  Modern  Hindu¬ 
ism,”  p.  177 ;  Sher  Bahadur  ( Bhaiya ) 
v.Ganga  Baksh  Singh  ( Bhaiya )  (1913), 
41  I.  A.  1,  at  p.  14;  36  All.  101,  at 
p.  116  ;  18  C.  W.  N.  401,  at  pp.  406, 
407 ;  16  Bom.  L.  R.  306,  at  p.  3X6. 

a  Bam  Das  v.  Chandra  Dassia 
(1892),  20  Calc.  409;  Jugo  Bundhoo 
Tewaree  v.  Kurum  Singh  (1874),  22 
W.  R.  C.  R.  341. 

8  Parbaii  Kumari  Debi  ( Snmati 
Rani )  v.  J agadis  Chunder  Dhabal 
(1902),  29  I.  A.  82 ;  29  Calc.  433  ;  6 
G.W.  N.  490  ;  4  Bom.  L.  R.  365  (see 
this  case  as  to  evidence  supporting 
this  presumption) ;  Ambabai  v.  Govind 
(1898),  23  Bom.  257,  at  p.  263; 
Soorendronath  Boy  v.  Heeramonee 
Burmoneah  (1868),  12  M.  I.  A.  81 ; 

1  B.  L.  R.  P  C.  26 ;  10  W.  R.  P.  C. 
35 ;  Gridhari  Ball  Roy  v.  Bengal 
Government  (1868),  12  M.  I.  A.  448, 
at  pp.  458,  459  ;  1  B.  L.  R.  P.  C.  44, 
at  p.  46 ;  10  W.  R.  P.  C.  31 ;  Butche- 
puMy  Dutt  Jha  v.  Bajunder  Narain 
Rae  (1839),  2EU  133,  at  p.  168 ; 
Pudmamti  (Bawy\  v.  Doolar  Singh 
(Baboo)  (1847),  4  JMt  I.  A.  259 ;  7 
W.  R.  p.  C.  41 ;  Kulada  Prasad 


Pandey  v.  Haripada  Chatter jee  (1912), 
40  Calc.  407 ;  17  C.  W.  NT.  102  ;  Go - 
vind  Chandra  Da ?  v.  Badha  Kristo  Das 
(1909),  31  All.  477 ;  Lukkea  Debea  v. 
Gungagobind  Dobey,  W.  R.  1864,  C,  R. 
56  ;  Huropershad  Boy  Ghowdhry  v. 
Shibo  Shunkuree  Chowdhrain  (1870), 
13  W.  R.  O.  R.  47  ;  Koomud  Chunder 
Boy  v.  Seetakanth  Boy  (1863),  W.  R. 
F.  „B.  R.  75;  Sonatun  Misser  v. 
Buttun  Mallah  (1864),  W.  R.  1864, 
C.  R.  95;  Ootum  Chunder  Bhutta - 
char  jee  v.  Obhoy  churn  Misser  (1862), 
W.  R.  F.  B.  R.  67 ;  S.  C,  sub  nomine 
Junaruddeen  Misser  v.  Nobin  Chunder 
Perdham ,  Marshall,  232  ;  Bam  Bromo 
Pandah  v.  Kaminee  Soonduree  Dossee 
(1866),  6  W.  R.  C.  R.  295;  Mailathi 
Anni  v.  Subbaraya  Mudaliar  (1901), 
24  Mad.  650.  See  Chandika  Bakhsh 
y.  Muna  Kuar  (1902),  29  I.  A.  70  ; 
24  All.  273  ;  3  C.  W.  N.  425 ;  4  Bom. 
L.  R.  376. 

4  See  Vasudevan  v.  Secretary  of 
State  (1887),  11  Mad.  157,  at  p. 
162. 

8  See  Byjnath  Pershad  v.  Kopilmon 
Singh  (1875),  24  W.  R.  C.  R.  95. 

4  Bhagahati  Koer  v.  Sahudra  Koer 
(1911),  16  C.  W.  N.  834. 

7  Mailathi  Anni  v.  Subbaraya 
Mudaliar  (1901),  24  Mad,  650. 
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individual  or  his  ancestors  had  adopted  the  law,  usages,  or 
religious  ceremonies  of  the  country  of  his  residence.1 

u  It  in  not  by  looking  merely  at  the  performance  of  occasional  local 
festivals  that  we  can  judge  by  what  rule  the  family  is  governed  Hut 
we  must  look  to  the  more  important  rites  and  ceremonies  which  are 
performed  by  them,  namely,  to  those  which  attend  births,  marriages,  and 
deaths  in  the  family.”  % 

Jains  would  ordinarily  be  governed  by  the  Mitaksham  school,3  but  .Tains, 
it  has  been  held  that  in  the  absence  of  evidence  the  Hindu  law  applicable 
in  that  part  of  the  country  in  which  they  dwell  would  apparently  be  appli¬ 
cable.4  Bast  ri  <  r.  (‘.  Sarkar  0  says,  “  The  Jainasof  Bengal  .  .  .  are  governed 
by  the  Mitakshara  law  of  the  country  of  their  origin,  and  not  by  the  Daya* 
bhaga  school  prevailing  here,” 


Custom. 

In  administering  the  Hindu  law,  tins  Courts  are  required Uw.tom. 
to  give  effect  to  a  custom,  he*  to  a  rule  in  which  a  particular 
family  0  or  in  a  particular  caste  or  class,7  or  in  a  particular 
district,8  has  from  long  usage  obtained  the  force  of  law.8 


1  Boo  Earn  Bromo  Pandak  v.  Ka- 
mi  urn  Soondurce  Uqmm  (1800),  0  W. 
R.  <t  R.  205 ;  Parbati  Kumar i  Debi 
{Hrimnti  Bant)  v.  Jagadu  (thunder 
Wuthal  (1902),  29  I,  A.  82  ;  29  Cale. 
433 ;  0  0.  W,  N.  490  ;  4  Bom.  L.  R. 
905;  Soorendromth  Boy  v.  Ute.ra* 
mow  c  Burmonrah  ( 1 80S),  12  M.  I.  A. 
81,  nt  p.  90;  1  B.  L.  R,  (J\  U.)  20, 
atp.  90;  10  W.  R,  l\  <  t  95,  at  p.  98  ; 
Huj  (thunder  N  (train  ('bawdry  v. 
(htcuh'hund  Ooh  (1801),  1  Ben.  HcL  R, 
49  (new  edition,  50) ;  Ootum  (thunder 
Bhuttacharjee  v.  Obhoychurn  M inner 
(1802),  W,  R.  R  B*  R,  07 ;  H.  O.  mh 
tumine  J unar  udder  n  M  inner  v.  NMn 
(thunder  Perdhamt  Marshall,  232 ; 
(Jhundro  Smkhur  May  v.  Nobin  Soon* 
dur  Boy  (1805),  2  W<  R*  C  R. 
197. 

*  Iluro  Pmhad  Boy  Chowdhry  v. 
Hhibo  Hhunkurce,  (Ihowdhrain  (1870), 
19  W.  R.  a  R.  47.  Bee  Pudmavati 
(Httny)  v.  Jtoolar  Bing  {Baboo)  (1847), 
4  M.  L  A.  259 ;  7  W.  R.  R  a  41  ; 
Jeogin  v.  Primm  Victoria  Gouramma 
of  Goorg  (1802),  l  fnd,  Jur*,  0.  B. 
108. 

*  MandU  Kmr  (Mmmmmat)  v. 
Pfm  Ohan#  M  (1897),  2  0.  W,  N. 
154, 

4  MoMeer  Pmhad  (tdtlh)  V.  Kun* 


dun  Koomtr  (Mimmnut)  (1807),  8  W. 
R,  0.  R.  HO,  at  p.  118. 

*  Law  of  Adoption,”  p.  959. 

*  A  family  custom  is  called  a 
KoldcMr.  Bee  Urjun  Bing  (Rnwul) 
v.  (1  humia m  Bing  (Rawut)  (1851),  5 
M.  I.  A,  109  ;  ( hitmh  Dutt  Singh  (Ba¬ 
boo)  v.  Mohenhur  Singh  (Maharajah 
{ 1 855),  0  M.  I.  A.  101  ;  ('hintnmun 
Singh  (('howdhry)  v.  Nowluhho  Kora 
mtri  (Mitmmul)  (1875),  2  L  A.  203  ; 
1  ( ‘ale.  159;  24  W.  R.  (J.  It.  255  ; 
Nanaji  Utput  (Bhttu)  v,  Snndmhai 
(1874),  H  Bern.  If.  U.  219,  at  pp. 
209,  270. 

7  For  instance,  the  customs  of  the 
Nambhudri  Brahmins ;  m  Vamtdewm 
v.  Secretary  of  Stale  (1887),  11  Mad. 
157* 

*  A  local  custom  is  called  DmicMr* 
Buck  custom  is  only  applicable  *! 
persons  domiciled  in  the  place  w  ,  . 
it  is  in  force  ;  me  Padam  Kumari  V, 
Suraj  Kumari  (1900),  28  AIL  458. 

*  Hurpunhad  v,  Sheo  lhjal  ( 1 870), 
3  I.  A.  259,  at  p.  285 ;  20  W. 

Q*  R.  55,  at  p.  70 ;  Jiamnhhnhmi 
Arntnal  v.  Simnantha  Perianal  Sc* 
thumyar  (1872),  14  M  L  A.  570,  at 
p.  585;  I.  A.  Hup  vol.  1,  at  p,  3; 
12  R.  L,  R.  390,  at  p.  398 ;  17  W*  B, 
C,  R.  553, 
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'-^rUnder  the  Hindu  system  of  law  clear  proof  of  usage  will 
outweigh  the  written  text  of  the  law.”  i 

la  the  following  enactments  this  prinoiple  has  been  recognized  by  the 

Ugwlature .  26 ;  Madras  Civil  Courts  Act  (III.  of  1873), 

„  $ !  Lowf;  Burma  Cocks  Act  (XI.  of  1889),  s.  4;  Central  Provinces 
V  LawsAct  (XX.  of  1875),  s.  5  ;  Oudh  LawSAct(XVnLof  1876)  ,s  3 
Vpnnjab  Laws  Act  (IV.  of  1872),  s.  5,  as  amended  by  Act  XII.  of  1878,  s.  l. 

_  ....  f  VtEhe  Courts  cannot  give  effect  to  a  custom  unless  it  be 
validity  o!°  ancient 2  definite,3  continuous,4  notorious,5  and  reasonable. 


i  Collector  of  Madura  v.  Moottoo 
Ramalinga  Sathupaihy  (1868),  12  M. 

I.  A.  397,  at  p.  436 ;  1  B.  L.  R. 

P.  C.  1,  at  p.  12  ;  10  W.  B.  P.  C.  17, 
at  p.  21 ;  Tara  Chand  v.  Reel  Ram 
(1866),  3  Mad,  H.  C.  50,  at  pp.  55-58  ; 
Narnji  Utpat  {Blum)  v.  Sundrdbav 
(1874),  11  Bom.  H.  C.  249.  See 
**  Manu,”  chap.  i.  paras.  108,  110; 
chap.  viii.  paras.  41,  46;  “Mitak- 
shara,”  chap.  i.  s.  3,  para.  4 ; 

“  Dayatattwa,”  chap.  i.  para.  33; 

<{  Mayukha,”  chap.  i.  s.  1,  para.  13. 
Dr.  J.  N.  Bhattacharya  (“Hindu 
Law,”  2nd  ed.,  pp.  50,  51)  contends 
that  according  to  the  true  translation 
of  Mann’s  Code,  custom  does  not 
prevail  against  an  express  provision 
of  law. 

a  Ewrpwrshad  v.  Sheo  Byal  (1876), 

3 1.  A.  259,  at  p.  285 ;  26  W.  B.  C.  R. 
55,  at  p.  70;  RamalaJcshmi  Ammal 
v.  Sivanantha  Perumal  Sethurayar 
(1872),  14  M.  I.  A.  570,  at  pp.  585, 
586 ;  I.  A  Sup.  vol.  1,  at  p.  3 ;  12 
R.  L.  R.  396,  at  p.  398  ;  17  W.  B.  C. 
B.  553 ;  S.  C.  in  court  below,  Siva- 
nananja  Perumal  Sethurayar  v.  Muttu 
Ramalinga  Sethurayar  (1866),  3  Mad. 
H.  C.  75,  at  p.  77  ;  Nugendur  Narain 
^  (Rajah)  v.  Rughoonath  Narain  Bey, 
B.  1864,  p.  20,  at  p.  23. 

Or,  as  it  may  be  expressed,  cer- 
uwin,  precise,  and  conclusive.  Bur- 
jswrshad  v,  Sheo  Byal  (1876),  3  I.  A. 
259,  at  p.  285;  26  W.  B.  C.  B.  55, 
70 ;  Ramalcanta  Bas  Mahapatra 
‘  ^M<mamnd  Bas  (Chowdhuri)  (1908), 
36 1.  A. 49 ;  36  Calc.  590  ;  13  C.  W.  N. 
581 ;  11  Bonui.  R.  530  ;  RajMshen 
Singh  v.  Ramjoy  Surma  Mozoomdar 
(1872),  1  Oalc.  I86^&t  PP-  195,  196 ; 
19  W.  R-  C.  R.  8,  at  p>4d  ;  Bhagawan 


Bas  v.  Balgobind  Sing  (1868),  1 

B.  L.  R.  S.  N.  ix. ;  Boorga  Pershad 
Singh  (Tekaet)  v.  Boorga  Kooeree 
( Tehaetnee )  (1873),  20  W.  R.  C.  R.  154, 
at  p.  157. 

4  In  other  words,  uniform,  un¬ 
interrupted,  invariable.  N  ugendur 
Narain  (Rajah)  v.  Rughoonath  N arain 
Bey ,  W.  R.  1864,  p.  20,  at  p.  24 ; 
Ramalahshmi  Ammal  v.  Sivanantha 
Perumal  Sethurayar  (1872),  14  M.  I. 

A.  570,  at  pp.  585,  586 ;  I.  A.  Sup. 
vol.  1,  at  p.  3 ;  12  B.  L.  R.  396,  at 
p.  398  ;  17  W.  R.  C.  R.  553  ;  S.  C.  in 
Court  below,  Sivanananja  Perumal 
Sethurayar  v.  Muttu  Ramalinga  Sethu - 
rayar  (1866),  3  Mad.  H.  C.  75,  at  p. 
77;  Gopalayyan  v.  Raghupatiayyan 
(1873),  7  Mad.  H.  C.  250,  at  p.  254  ; 

S oorendronath  Roy  v.  Beeramonee 
Burmoneah  (1868),  12  M.  I.  A.  81,  at 
p.  91 ;  10  W.  R.  P.  C.  35,  at  p.  36  ; 
Rajhishen  Singh  (Rajah)  v.  Ramjoy 
Surma  Mozoomdar  (1872),  1  Calc. 
186,  at  p.  195 ;  19  W.  R.  C.  R.  8,  at 
p.  11 ;  Jugmohandas  Mangaldas  v. 
Mangaldas  Nathubhoy  (Sir)  (1886), 
10  Bom.  528,  at  p.  543.  See  Amrit 
Nath  Chowdhry  v.  Gauri  Nath  Chow - 
dhry  (1870),  6  B.  L.  R.  232,  at  p. 
238  ;  Jameelah  Khatoon  v.  Pegul  Ram 
(1864),  1  W.  R.  C.  R.  250 ;  Vandra- 
van  Jehisan  (Patel)  v.  Manilal  Omni - 
lal  (PM)  (1891),  16  Bom.  470,  at 
p.  476. 

6  See  Juggomohun  Ghost  v.  Mantclc- 
chund  (1859),  7  M.  I.  A.  263,  at  p. 
282  ;  4  W.  R.  P.  C.  8,  at  p.  10  ;  Gopa- 
layyan  v.  Raghupatiayyan  (1873),  7 
Mad.  H.  C.  250,  at  p.  254. 

6  Hurpurshad  v,  Sheo  Byal  (1876), 
3  I.  A.  259,  at  p.  285 ;  26  W.  R.  C.  R. 
55,  at  p.  70 ;  Lutchmeeput  Singh  v. 
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It  is  invalid  if  it  be  opposed  to  an  express  enactment  of  the 
Legislature,1  to  morality,  to  public  policy,2  or  to  justice,  equity, 
and  good  conscience.3  A  custom  must  be  established  by  clear 
and  unambiguous  proof,4  and  must  be  construed  strictly,5 

With  the  exception  of  an  old  decision  in  Calcutta,6  by  Grey,  C.J.,  Ancient, 
which  fixed  1773  the  date  of  the  Act  of  Parliament  which  established 
the  Supreme  Court,  and  1793  the  date  when  Regulations  commenced  to 
be  registered,  as  the  time  for  the  commencement  of  legal  memory  in  Calcutta 
and  the  Mofussil  respectively,  there  is  no  decision  which  has  professed  to 
define  the  expression  “  ancient.”  That  expression  is  apparently  coincident 
with  the  expression  “  from  time  immemorial.”  7 


Sadaulla  Nushyo  (1882),  9  Calc.  698, 
at  p.  703  ;  12  C.  L.  R.  382,  at  p.  388. 

1  As,  for  instance,  when  the  dedica¬ 
tion  of  minors  as  dancing-girls  of  a 
pagoda  amounts  to  an  offence  under 
ss.  372  and  373  of  the  Indian  Penal 
Code  (Act  XLV.  of  1860).  Ex  parte 
Padmavati  (1870),  5  Mad.  H.  C.  415; 
Queen  Empress  v.  Bamanna  (1889), 
12  Mad.  273  ;  Srinivasa  v.  Awmsami 
(1892),  15  Mad.  323  ,*  Beg.  v.  Jaili 
Bhavin  (1869),  6  Bom.  H.  C.  Cr.  C.  60. 

2  Chinna  TJmmayi  v.  Tegarai  Chetti 
(1876),  1  Mad.  168.  See  also  San - 
Jcaralingam  Chetti  v.  Subban  Chetti 
(1894),  17  Mad.  479;  Ghasiti  v. 
Umrao  Jan  (1893),  20  I.  A.  193; 
21  Calc.  149.  This  is  expressed  by 
<£  Manu,”  chap.  viii.  para.  41,  as 
“  if  they  be  not  repugnant  to  the 
law  of  God.” 

8  See  Vurmah  Valiar  ( Bajah )  v. 
Bavi  Vurmah  Mutha  (1876),  4  1.  A. 
76;  1  Mad.  235.  Oudh  Laws  Act 
(XVIII.  of  1876),  s.  3  ;  Punjab  Laws 
Act  (XII.  of  1878),  s.  1.  As  to 
marriage  brocage  contracts,  see  post, 
p.  52. 

4  Bamalahshmi  Ammal  v.  Siva- 
nantha  Perumal  Sethurayar  (1872), 
14  M.  I.  A.  570,  at  pp.  585,  586; 
I.  A.  Sup,  vol.  1,  at  p.  3  ;  12  B.  L.  R. 
396,  at  p.  398  ;  17  W.  R.  C.  R.  553  ; 
S.  C.  in  Court  below,  Sivanananja 
Perumal  Sethurayar  v.  Muttu  Bama - 
linga  Sethurayar  (1866),  3  Mad.  H.  C. 
75,  at  p.  77 ;  Nugendur  Narain 
(Rajah)  v.  Bughoonath  Narain  Bey , 
W.  R.  1864,  p.  20,  at  p.  23  ;  Serumah 
XJmah  v.  Palathan  Vitil  Marya 
Coothy  TJmah  (1871),  15  W.  R.  P.  C. 
47 ;  Jjuchmun  Ball  v.  Mohun  Ball 
Bhaya  Gayal  (1871),  16  W.  R.  O.  R. 


179  ;  Shidhojirav  v.  Naikojirav  (1873), 
10  Bom.  H.  C.  228 ;  Vandravan 
Jehisan  (Patel)  v.  Manilal  Chunilal 
(Patel)  (1891),  16  Bom.  470.  See 
Amrit  Nath  Chowdhry  v.  Gauri  Nath 
Chowdhry  (1870),  6  B.  L.  R.  232,  at 
p,  238 ;  Neelkisto  Deb  Burmoyio  v. 
Beerchunder  Thalcoor  (1869),  12  M.  T. 
A.  523,  at  p.  542  ;  3  B.  L.  R.  (P.  C.) 
13,  at  p.  19;  12  W.  R.  P.  C.  21,  at 
p.  24  ;  Bhagvandas  Tejmal  v.  Bajmal 
(1873),  10  Bom.  H.  C.  A.  C.  241  ; 
Lalcshmappa  v.  Bamava  (1875),  12 
Bom.  H.  C.  362,  at  p.  383. 

5  Hurpurshad  v.  Sheo  Byal  (1876), 
3 1.  A.  259,  at  p.  285  ;  26  W.  R.  C.  R. 
55,  at  p.  70. 

6  Clarke’s  “  Reports,”  pp.  113, 114 
Sircar’s  "  Vyavastha  Darpana,”  2nd 
ed.,  p.  314.  The  reason  for  this 
decision  was  that  from  the  dates 
mentioned  the  powers  of  making  laws 
were  vested  in  the  British  Legislature. 
Sir  G.  I).  Banerjee  (“  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  235),  questions 
the  correctness  of  the  above-men¬ 
tioned  decision  of  Grey,  C.J.,  and 
adds,  “  We  may  at  any  rate  fairly 
say,  that  in  the  Hindu  law,  not  only 
is  it  unnecessary  to  trace  back  the 
existence  of  a  custom  to  any  definite 
date,  but  even  the  indefinite  condition 
of  being  ancient  may,  in  favour  of 
some  classes  of  customs,  have  to  be 
dispensed  with.”  It  certainly  seems 
unreasonable  thus  to  fetter  the  growth 
of  customs,  which  are  encouraged  by 
the  Hindu  law,  and  which  are  a  means 
by  which  that  law  can  be  adapted  to 
modern  requirements. 

f  See  Buchmun  Ball  v.  Mohun  Ball 
Bhaya  Qayal  (1871),  16  W.  R.  C.  R. 
179 ;  TJmrithnath  Chowdhry  v.  Oou- 
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“What  the  law  requires  before  an  alleged  custom  can  receive  the 
recognition  of  the  Court,  and  so  acquire  legal  force,  is  satisfactory  proof 
of  usage  so  long  and  invariably  acted  upon  in  practice  as  to  show  that 
it  has  by  common  consent  been  submitted  to  as  the  established  governing 
rule  of  the  particular  family,  class,  or  district  or  country.’5  x  Such  proof 
raises  a  presumption  that  the  usage  was  an  ancient  one.2 
Discontinu-  So  far  as  continuity  is  concerned  there  seems  to  be  a  distinction  between 
custom.  a  familY  custom  and  a  local  custom.  In  the  former  case  it  is  competent 
to  the  family  to  discontinue  the  custom,  as,  for  instance,  a  custom  of 
impartibility,3  or  it  may  have  been  accidentally  discontinued.4  In  the 
latter  case  the  omission  of  individuals  to  follow  the  custom  could  not  have 
the  effect  of  destroying  it,  as  it  is  a  part  of  the  lex  loci ,  and  binds  all  persons 
within  the  local  limits  in  which  it  prevails.5 

A  well-established  custom  in  a  family  cannot  be  defeated  by  the  fact 
that  in  one  case  the  custom  was  not  enforced.6 

When  the  custom  has  been  proved  the  burden  is  upon  the  party  alleging 
the  discontinuance  to  prove  that  fact.7 

New  grant  of  A  family  custom  that  property  should  remain  impartible,  is  not  neces- 
FonSy  im.  a  new  grant  being  made  by  the  Government  to  a 

partible.  member  of  the  family,8  but  where  a  new  tenure  is  created,  and  there  is 
nothing  in  the  circumstances  under  which  the  new  grant  was  made  to  lead 
to  the  inference  that  the  Government  had  in  view  in  making  the  new 
grant  the  creation  of  an  impartible  zemindari  as  an  exception  to  the 
ordinary  rule  of  the  Hindu  law,  the  ordinary  rules  of  Hindu  law  apply.9 


reemth  Chowdhry  (1870),  13  M.  I.  A. 
642,  at  p.  549  ;  15  W.  R.  P.  C.  10,  at  p. 
12 ;  S.  C.  in  Court  below,  6  B.  L.  R.  232. 

1  Sivanananja  Perumal  Sethurayar 
vf  Muttu  Bamcdinga  Sethurayar  (1866), 
3  Mad.  H.  C.  75,  at  p.  77 ;  S.  C.  on 
appeal,  Bamalakshmi  Ammal  v.  Siva- 
nantha  Perumal  Sethurayar  (1872), 
14  M.  I.  A.  570 ;  I.  A.  Sup.  vol.  1 ; 
12  B.  L.  R.  396 ;  17  W.  R.  C.  R. 
553  ;  Shidhojirav  v.  Naikojirav  (1873), 
10  Bom.  H.  C.  228,  at  p.  234.  It  was 
held  in  Mahamaya  Debi  v.  Haridas 
Haidar  (1914),  42  Calc.  455  ;  19  C.  W. 
N.  208,  that  evidence  showing  exercise 
of  a  right  in  accordance  with  an  alleged 
custom,  as  far  back  as  living  testi¬ 
mony  can  go,  raises  the  presumption, 
though  only  a  rebuttable  one,  as  to  the 
immemorial  existence  of  the  custom. 

2  See  Bamasamiv.Appavu(  1887),  12 
Mad.  9,  at  p.  14;  NanajiUtpat  (Bhau)  v. 
Sundrabai  (1874),  11  Bom.  H.  C.  249. 

8  It  was  assumed  that  such  dis¬ 
continuance  was  possible  in  LeJchraj 
Kurnrnr  ( Thakurain )  v.  Harpal  Singh 
(Thakur)  (1911),  39 1.  A.  10 ;  34  All.  65 ; 
16  C.  W.  N.  217;  14  Bom,  L.  R.  33. 

4  Bajkishen  Singh  v.  Bamjoy 
Surma  Mozoomdar  (1872),  1  Cale. 


186;  at  p.  195 ;  19  W.  R.  C.  R.  8, 
at  p.  12  ;  Sarabjit  Partap  Bahadar 
Sahi  v.  Indarjit  Partap  Bahadur  Sahi 
(1904),  27  All.  203. 

6  Bajkishen  Singh  v.  Bamjoy 
Surma  Mozoomdar  (1872),  I  Calc.  186, 
at  p.  195 ;  19  W.  R.  C.  R.  8,  at  p.  12. 

6  Ekradeswar  Singh  v,  Janeshwari 
Babuasin  (1914),  41  I.  A.  275,  at  pp. 
288,  289 ;  42  Calc.  582,  at  p.  606  ; 
18  0.  W.  N.  1249,  at  p.  1259 ;  17  Bom. 
L.  R.  18,  at  p.  31. 

7  Sarabjit  Partap  Bahadur  Sahi  v. 
Indarjit  Partap  Bahadur  Sahi  (1904), 
27  All.  203. 

8  See  Beer  Periab  Sahee  (Baboo) 
v.  Bajender  Pertab  Sahee  (Mahara¬ 
jah)  (1867),  12  M.  I.  A.  1 ;  9  W.  R. 
P.  C.  15 ;  Mutta  Vaduganadha  Tevar 
v.  Dorasinga  Tevar  (1881),  8  I.  A. 
99 ;  3  Mad.  290  ;  Jaganatha  v.  Bama - 
bhadra  (1888),  11  Mad.  380;  Kochi 
Yum  Bangappa  KaUakka  Thola 
Udayar  v.  Kochi  Kalyana  Bangappa 
KaUakka  Thola  Udayar  (1901),  24 
Mad.  562;  upheld  on  appeal  (1905), 
32  J.  A.  261 ;  28  Mad.  508;  10  C.  W.' 
N.  95 ;  7  Bom.  L.  R.  907. 

9  Merangi ,  Zemindar  of,  v.  Satru - 
charla  Bamnbhadra  Bazu  (Sri  Bajah) 
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A  family  custom  is  personal,  and  does  not  apply  to  subsequent  owners 
of  the  land  held  by  the  family.1 

The  following  are  illustrations  of  customs  which  have  been  held  void  Immorality, 
for  immorality : — 

A  custom  allowing  a  woman  to  remarry  during  the  lifetime  of  her 
husband  and  without  his  consent.2 

A  custom  authorizing  a  husband  or  wife  to  divorce  the  other  against  his 
or  her  will,  and  without  giving  any  reason,  on  condition  only  of  a  payment 
to  the  caste.3 

A  custom  for  dancing-girls  to  adopt  daughters  under  circumstances 
which  would  amount  to  a  traffic  in  minors  as  prohibited  by  ss.  372  and 
373  of  the  Indian  Penal  Code ;  4  but  except  where  the  recognition  of  the 
rights  alleged  would  countenance  such  a  traffic,  or  the  usage  is  in  itself 
immoral,5  the  Courts  will  give  effect  to  the  rights  of  dancing-girls  attached 
to  Hindu  temples  in  respect  of  endowments  for  their  support,6  and  also 
to  the  peculiar  usages  of  the  dancing-girl  and  prostitute  classes  with 
regard  to  adoption  7  and  succession.8 

There  is  nothing  immoral  or  opposed  to  public  policy  in  a  tribal  custom 
which  requires  a  son-in-law  to  reside  in  the  family  of  his  father-in-law.3 

A  custom  will  not  be  applied  unless  those  following  the  custom  are 
convinced  in  conscience  that  they  are  acting  in  accordance  with  law.10 

i,  Judicial  recognition  is  not  a  condition  precedent  to  the  Judicial 
validity  of  a  custom,11  but  such  recognition  maybe  of  great recogmtIon’ 
value  as  evidence  of  the  existence  of  that  custom,12 


(1891),  18  I.  A.  45,  at  ft.  53  ;  14 
Mad.  237,  at  p.  245 ;  Venkata  Na~ 
rasimha  Appa  How  Bahadur  {Rajah) 
v.  Narayya  Appa  Row  Bahadur 
{Rajah)  (1879),  7  I.  A.  38 ;  2  Mad. 
128  ;  6  C.  L.  R,  153. 

1  Gopal  Das  Sindh  v.  Nurotum 
Sindh  (1845),  7  Ben.  Sel.  R.  195  (2nd 
ed.,  230). 

2  Post ,  p.  63. 

3  Keshav  Bargovan  v.  Gandi  {Bai) 
(1915),  39  Bom.  513;  17  Bom.  L.  R. 
584. 

4  Act  XLV.  of  1860. 

8  Ohinna  Ummayi  v.  Tegarai  Chetti 
(1876b  1  Mad.  168. 

6  Tara  Naikin  v.  Nana  Lak&hman 
(1889),  14  Bom.  90  ,*  Kamalam  v. 
Sadagopa  Sami  (1878),  1  Mad.  356 ; 
Mathura  Naikin  v.  Esu  Naikin  (1880), 
4  Bom.  545,  at  p.  565.  See  Chinna 
Ummayi  v.  Tegarai  Chetti  (1876), 
1  Mad.  168. 

7  Post,  pp.  163,  164. 

8  Tara  Munnee  Dossea  v.  Motee 
Buneanee  (1846),  7  Ben.  Sol.  R.  273 
(2nd  ed.,  325) ;  Sivasangu  v.  Minot 
(1889),  12  Mad*  277;  KarmkM  v, 


Nagarathnam  (1870),  5  Mad.  H.  C.  161. 

9  Lenga  Lalung  v.  Pengrni  Lalungni 
(1915),  20  C.  W.  N.  406. 

10  Gopalayyan  v.  Raghupatiayyan 
(1873),  7  Mad,  H*  C.  250,  at  p.  254. 
See  Vandravan  Jekisan  {Patel)  v. 
Manilal  Chunilal  {Patel)  (1891),  16 
Bom.  470,  at  p.  476. 

11  See  Mayne’s  “  Hindu  Law,”  8th 
ed.,  pp.  56-58.  In  Narasammal  v. 
Balaramacharlu  (1863),  1  Mad.  H.  C. 
420,  at  p.  424,  Holloway,  J.,  said, 
“  A  very  short  experience  will  suffice 
to  satisfy  any  judge  that  a  pundit 
will  always  overcome  a  passage  of 
Hindu  law  too  stubborn  for  other 
manipulation  by  the  often  baseless 
allegation  of  custom.”  He  proceeds 
to  say,  u  And  in  our  judgment  no 
custom,  how  long  soever  continued, 
which  has  never  been  judicially  recog¬ 
nized,  can  be  permitted  to  prevail 
against  distinct  authority.”  It  is 
submitted  that  this  last  proposition 
cannot  be  supported. 

12  See  Act  I.  of  1872,  s.  42 ;  Shimbhu 
Nath  v.  Gayanchand  (1894),  16  All. 
379. 
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Barden  of 
proof  of 
custom. 


In  the  case  of  persons  governed  generally  by  the  Hindu 
law,  the  burden  of  proving  a  custom  derogatory  to  that  law 
lies  upon  the  person  who  asserts  it.1 

If  it  be  shown  that  a  custom  applies  to  a  particular  class  or  community, 
the  burden  of  showing  that  the  individual  member  is  not  bound  by  it  lies 
upon  the  person  asserting  such  exception.2 

In  the  case  of  a  tribe  or  family  which  are  not  originally  Hindu,  but 
which  has  adopted  Hinduism,  the  burden  of  proving  that  the  family  is 
governed  in  a  particular  matter  by  the  Hindu  law  is  upon  the  person 
who  asserts  that  it  is  so  governed.3 

i  Where  a  custom  prevails  in  one  branch  of  a  family,  it  is  strong  evidence 
that  it  applies  with  equal  force  to  another  branch  of  the  same  family.4 

As  to  proof  of  the  devolution  of  an  impartible  Raj,  see  Mohcsh  Clin  ml vr 
Dhal  v.  Satrnghan  Dhal  (1902),  29  I.  A.  62 ;  29  Calc.  343 ;  0  0.  W.  N. 
459  ;  4  Bom.  L.  R.  372. 

As  to  proof  of  the  customs  of  Jains,  soo  Ilarnabli  Per  shad  v,  M  audit 
Bass  (1899),  27  Calc,  379. 

As  to  the  mode  of  proof  of  a  custom,  see  Act  I.  of  1872,  ss.  13,  32,  42, 
48,  49. 

“  The  kind  of  evidence  that  ought  to  be  regarded  is  evidence  showing 
that  the  right  claimed  by  custom  was  more  or  less  contested  and  the 
contest  abandoned  by  some  one  who,  if  the  custom  had  not  existed,  would 
have  been  entitled,  or  evidence  showing  that  generally  in  the  district  idle 
custom  was  followed  to  the  exclusion  of  persons  who,  if  it  had  not  been 
for  the  custom,  would  presumably  have  enforced  the  right  under  the; 
general  law.”  6  Decrees  and  an  understanding  in  the  family,6  entries  in 
village  records,  and  answers  to  official  inquiries,7  declarations  of  the  heads 
of  families  8  are  all  evidence. 


1  Bhagwan  Singh  v.  Bhagwan  Singh 
(1899),  26  I.  A,  153,  at  p.  165 ;  21 
All.  412,  at  p.  423  ;  3  C.  W.  N.  454,  at 
p.  459  ;  1  Bom.  L.  R.  311 ;  Chandika 
Baksh  v.  Muna  Kuar  (1902),  29  I.  A. 
70  ;  24  All.  273  ;  6  0.  W.  N.  425  ;  4 
Bom.  L.  R.  37C  ;  Fanindra  Bel  Baikal 
v.  Bajeswar  Bass  (1885),  12 1.  A.  72,  at 
p.  81 ;  11  Calc.  463,  at  p.  476  ;  Basava 
v.  Lingangauda  (1894),  19  Bom.  428, 
at  p.  473 ;  Besai  Banchlioddas  v.  Bawal 
Nathubai  (1895),  21  Bom.  110,  at  pp. 
116,  137  ;  Bhagvandas  Tejmal  v.  Raj- 
mal  (1873),  10  Bom.  H.  C.  241,  at  p. 
260  ;  Narayan  Babaji  v.  Nana  Mano- 
har  (1870),  7  Bom.  H.  C.  A.  C.  153,  at 
p.  175 ;  Mahendra  Singh  (Bajah)  v. 
Jokha  Singh  (1873),  19  W.  R.  0.  R. 
211 ;  Jeetnath  Sahee  Beo  ( Tliakoor )  v. 
Lokenath  Sahee  Beo  (1873),  19  W.  R. 
C.  R.  239;  and  cases,  ante ,  p.  29, 
note  4. 

2  See  Gitdbcti  v.  Shivbakas  (1902), 

4  Bom.  L.  R.  376, 


8  As,  for  instance,  the  law  of 
adoption,  Fanindra  Deb  Baikal  v. 
Bajeswar  Bass  (1885),  2  I.  A,  72,  at 
p.  81  ;  II  Calc.  463,  at  p.  476. 

4  Lai  Oajendm  Nath  Sahi  Beo  v, 
Lai  Mathuralal  Nath  Sahi  Beo  (1910), 
1  Pat,  L.  J.  109. 

5  Bama  Nand  v.  Surgiani  (1894), 
16  All.  223,  at  p.  223. 

6  Mohesh  Ghunder  Dhal  v.  Saint g - 
han  Dhal  (1902),  29  I.  A.  62  ;  29 
Calc,  343  ,*  (i  C.  W.  N.  459  ;  4  Bom. 
L.  R.  372. 

7  Parlati  Kunwar  v.  (JJumdurpal 
Kunwar  (Rani)  (1909),  36  I,  A.  325  ; 

31  All.  457  ;  13  0.  W.  N.  1073;  U 
Bom.  L.  R.  890,  As  to  a  wajib  ul  nrx, 
soo  Anant  Singh  (Tlmkw)  v,  Burga 
Singh  (Thakur)  (1910),  37  I.  A.  191  ;• 

32  All.  363  ;  14  C.  W.  N,  770;  VK 
Bom.  L.  R.  504. 

8  Iliranalh  Koer  (Maharani)  v, 
Ram  Narayan  Sing  (Baboo)  (1872), 
9B.L.R.224;  17  W.  R.  0,  K  310 


CHAPTEB  I. 


HUSBAND  AND  WIFE. 

Marriage. 

The  relationship  of  husband  and  wife  is  created  by  a  marriage,  Creation  of 
entered  into  by  two  persons,  who  are  each  competent,  according  reIatlonshlP* 
to  Hindu  law,  to  enter  into  the  state  of  marriage,1  and  who  are 
not  debarred  by  that  law  from  intermarrying,2  such  marriage 
being  performed  with  the  ceremonies  prescribed  by  that  law.3 

According  to  Hindu  ideas,  marriage  has  for  its  object  the  performance  Object  of 
of  religious  duties.  It  is  a  sanslear ,  that  is,  an  essential  ceremony,  held  marriage' 
indispensable  to  constitute  the  perfect  purification  of  a  Hindu.4  It  is 
the  last  of  the  ten  sansbars  necessary  for  the  regeneration  of  males  of  the 
twice-born  classes,5  and  is  the  only  one  prescribed  for  women  and  for 
Sudras ,6 

Marriage  is  essential  to  a  Hindu  in  order  that  by  begetting  a  son  he  Necessity  for 
may  be  delivered  from  the  hell  called  put,  to  Which  the  shades  of  a  sonless  marnage* 
man  are,  according  to  Hindu  ideas,  doomed,7  that  he  may  repay  the  debt 
he  owes  to  his  forefathers,8  and  that  he  may  be  able  to  perform  some  of 
the  most  important  religious  acts.9 

It  is  the  imperative  religious  duty  of  a  father,  or  other  Duty  of 
guardian,10  to  cause  a  girl  to  be  married,  before  she  attains  girl, 
puberty,  to  a  suitable  husband,  capable  of  procreating  children.11 
There  is,  however,  no  legal  obligation.!2 


1  Post,  pp,  34-38. 

2  Post ,  pp.  38-46. 

8  Post ,  pp.  58-61. 

4  Wilson’s  Glossary,”  p.  463. 

a  Colebrooke’s  “Digest,”  vol.  iii., 
p.  104,  note. 

6  Colebrooke’s  “Digest,”  vol.  iii., 
p.  95.  See  V  enhatacharyulu  v.  Ban- 
yacltaryulu  (1890),  14  Mad.  316,  at 
p.  318  ;  Kameswara  Sastri  v.  Veera - 
charlu  (1910),  34  Mad.  422  ;  Srinivasa 
Iyangar  v.  Thiravengadathaiyangar 
(1914),  38  Mad.  556. 

7  “  Manu,”  chap.  ix.  para.  138 ; 
“  Dayabhaga,”  chap.  v.  para.  6; 
“Daitaka  Mimansa,”  chap,  L  para. 

5  ;  tlolebrooke’s  “  Digest,”'  vol.  iii., 

H.L. 


pp.  158,  293,  294. 

8  “  Dattaka  Mimansa,”  chap.  i. 
para.  5. 

9  Bhattacharya’s  “  Hindu  Law,” 
2nd  ed.,  p.  81. 

10  As  to  the  persons  upon  whom 
the  duty  devolves,  see  post,  pp.  46-48. 

11  Jumoona  Dassya  Choivdhrani  v. 
Bamasoonderai  Dassya  Chowdhrani 
(1876),  3  I.  A.  72,  at  p.  78 ;  1  Calc. 
289,  at  pp.  294,  295  ;  25  W.  R.  C.  R. 
235,  at  p.  236;  VenJcatacharyulu  v. 
Bangacharyulu  (1890),  14  Mad.  316, 
at  p.  322. 

12  Sundari  Ammal  v.  Subramania 
Ayyar  (1902),  26  Mad.  505. 

D 
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WHO  MAY  MARRY. 


[CHAP.  I. 


Duty  of  Although  the  law  permits  the  marriage  of  boys  who  have 

guardian  of  ^  a^ajne(j  jnajonty^  and  marriage  is  a  religious  necessity  for 
them,1 2 3  such  marriages  by  male  minors  do  not  seem  to  have 
been  contemplated  by  the  sages  and  early  writers  on  Hindu 
law,s  There  is,  it  is  submitted,  a  moral  or  religious  obligation 
upon  a  parent,  or  other  guardian,  to  provide  a  wife  for  a  boy, 
as  there  is  to  provide  a  husband  for  a  girl,4  and  there  is  a  right 
to  provide  for  his  marriage,  and  for  its  expenses.5 

Who  may  Marry. 

Unless  expressly  prohibited  by  a  provision  of  the  Hindu 

competent  to  ,  7  .  .  x 

marry.  law,  any  male  Hindu  is  competent  to  marry,  and  every  un- 
married  Hindu  female  is  competent  to  be  given  in  marriage.6 

A  garbari  gosavi 7  is  competent  to  contract  a  valid  marriage. 8 
The  Hindu  law  regards  the  bridegroom  as  the  person  who  marries, 
and  the  bride  as  the  person  who  is  taken  in  marriage.® 

Defects.  Physical  and  mental  defects,  even  if  they  be  such  as  to  cause 

exclusion  from  inheritance,10  do  not  invalidate  a  marriage.11 

Lunacy.  Unsoundness  of  mind  does  not  invalidate  a  marriage. 

“  To  put  it  at  the  highest,  the  objection  to  a  marriage  on  the  ground 
of  mental  incapacity  must  depend  upon  a  question  of  degree.”  13 


boy. 


Who  are 


1  Post ,  p.  35. 

4  Ante,  p.  33.  Sundrabai  v.  Shri- 
narayana  (1907),  32  Bom.  81 ;  9  Bom. 
L.  R.  1366  ;  Gopalakrishnam  v.  Venka- 
tamrasa  (1912),,  37  Mad.  273. 

3  “  Manu,”  chap.  ix.  para.  94  ; 
Bhattacharya’s  “Hindu  Law,”  2nd 
ed.,  pp.  81,  82.  See  Banerjee’s 
“  Law  of  Marriage,”  3rd  ed.,  p.  37. 

4  See  Kameswara  Sasiri  v.  Veera- 
charlu  (1910),  34  Mad.  422  ;  Sun- 
drabai  v.Shrinarayana,  (1907),  32  Bom. 
81 ;  9  Bom.  L.  R.  1366  ;  Gopalakrish - 
nam  v.  Venkatanarasa  (1912),  37  Mad. 
273,  overruling  Govindarazulu  Kara - 
simham  v.  Devarabhotla  Venkatanara - 
sayya  (1903),  27  Mad.  206. 

fi  Kameswara  Sastri  v.  Verracharlu 
(1910),  34  Mad.  422  ;  Gopalakrishnam 
v.  Venkatanarasa  (1912),  37  Mad.  273, 
overruling  Govindarazulu  Narastm - 
bam  v.  Devarabhotla  Venkatanara- 
eayya  (1903),  27  Mad.  206,  see  post. 
pp.  52,  53. 

6  Banerjee’s  “Law  of  Marriage,” 

3rd  ed.,  p.  34, 


7  These  are  a  class  of  religious 
mendicants. 

8  Gitabai  v.  Shivbakas  (1903),  5 
Bom.  L.  R.  318. 

9  Banerjee’s  “Law  of  Marriage,” 
3rded.,  p.  35;  Bhattacharya’s  “  Hindu 
Law,”  2nd  ed.,  p.  81. 

10  As  to  the  physical  defects  which 
cause  exclusion  from  inheritance, 
see  Bhattacharya’s  “Hindu  Law,”  2nd 
ed.,  pp.  349-351 ;  Sarkar’s  “  Hindu 
Law,”  pp.  232-235  ;  Mayne’s  “  Hindu 
Law,”  8th  ed.,  pp.  829-837,  and  cases 
there  cited ;  post ,  pp.  52,  53. 

11  “Manu,”  chap.  ix.  para.  203; 
“  Mitakshara,”  chap.  ii.  s.  10,  paras. 
9-11 ;  “  Vivada  Chintamani  ”  (P.  C. 
Tagore’s  translation),  p.  244 ;  “  Vya- 
vahara  Mayukha,”  chap.  v.  s.  11, 
para.  11,  “  Smriti  Chandrika,”  chap, 
v.  para.  32. 

13  Mouji  Lai  v.  Chandrabati  Kuman 
( Musammat )  (1911),  38  I.  A.  122,  at 
p.  125 ;  38  Calc.  700,  at  p.  706 ;  15 
C.  W.  N.  790,  at  p.  793 ;  13  Bom. 
L,  R.  534,  at  p.  541. 
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Pundits  both  in  Bengal 1  and  Bombay  2 3  have  given  opinions  that  it  does 
not  invalidate  a  marriage.  Sir  G.  D.  Banerjee  points  out  that  “  there  are 
indications  in  the  law  from  which  it  would  appear  that  lunatics  are  con¬ 
sidered  competent  to  marry/5  3  but  he  also  says  4  that,  as  a  lunatic  is 
incompetent  to  accept  the  gift  of  a  bride,  it  is  not  easy  to  understand 
how  his  marriage  can  be  regarded  as  marriage  at  all. 

The  question  of  mental  incapacity  is  one  of  degree.  The  Court  will 
presume  in  favour  of  the  validity  of  the  marriage,  and  the  legitimacy  of  the 
children.5 

The  ancient  authorities  permitted  a  eunuch  to  marry  on  the  ground  Impotence, 
that  his  wife  could  raise  up  a  son  to  him  by  a  man  legally  appointed,6 
but  now  that  the  system  of  niyoga  7  is  obsolete,  it  may  be  a  question 
whether  the  Courts  will  not  declare  the  marriage  of  an  impotent  person 
to  be  void.8 * 

Except  that  in  the  case  of  the  twice-born  classes  marriages  Age  for 
cannot  take  place  before  investiture  with  the  sacred  thread,0  mamage* 
a  male  Hindu  of  any  age  can  marry.10 

A  female  Hindu  of  any  age  can  be  given  in  marriage.11 

The  Hindu  religion  requires  a  girl  to  be  given  in  marriage  before  she 
attains  the  age  of  puberty,12  but  there  is  nothing  in  the  Hindu  law  to 
invalidate  the  marriage  of  a  woman  who  has  attained  puberty.13 

As  to  the  necessity  for  the  consent  of  a  guardian  in  the  case  of  the 
marriage  of  minors,  see  post,  pp.  46-51 


1  Seo  V  enJcaiacharyulu  v.  Bang  a - 
chanjulu  (1890),  14  Mad.  316,  at  p. 
318  ;  Baby  churn  Mitter  v.  Badhachurn 
Milter  (1817),  2  Mori.  Big.  99. 

2  West  and  Buhlcr’s  “Hindu  Law,” 
2nd  cd,,  p.  274. 

3  (t  Law  of  Marriage,”  3rd  ed.,  p; 
38 ;  “  Manu,”  chap.  ix.  para.  203  ; 
“  Baya  Bhaga,”  chap.  v.  para.  18 ; 
“  Mitakshara,”  chap.  ii.  s.  10,  paras. 
9-11 ;  “  Vivada  Chintamani  ”  (P.  C. 
Tagore’s  translation),  p.  244  ;  “  Smriti 
Chandrika,”  chap.  V.  para.  32 ; 
“  Vyavahara  Mayukha,”  chap,  iv, 
s.  11,  para.  11. 

4  P.  39. 

6  Mouji  Lai  v.  Chandrabati  Kumari 
{Mummmat)  (1911),  38  I.  A.  122 ; 
38  Calc.  700;  15  0.  W.  N.  790; 
13  Bom.  L.  R.  534. 

6  “  Manu,”  chap.  ix.  para.  203 ; 
“  Baya  Bhaga,”  chap.  v.  para.  18. 

7  Post,  pp.  45,  100,  139-141. 

8  Seo  Banerjee ’s  ‘/Law  of  Mar¬ 

riage,”  3rd  ed.,  pr-  40 ;  Parasara, 

quoted  hi  Vidyasagar’s  “Marriage 


of  Hindu  Widows,”  pp.  4,  7 ;  Steele, 
p.  167  ;  Kanahi  Bam  v.  Biddy  a  Bam 
(1878),  1  All.  549,  at  p.  551. 

0  The  rule  is  that  the  investiture 
of  a  Brahmin  should  take  place  in 
the  eighth,  that  of  a  Kshatrya  in 
the  eleventh,  and  that  of  a  Vaisya 
in  the  twelfth  year  from  his  con¬ 
ception,  “  Manu,”  chap,  ii.  para.  36. 

10  Banerjoe’s  “Law  of  Marriage/1 
3rd  ed.,  p.  36.  Bhattacharya’s  “Hindu 
Law,”  2nd  ed.,  p.  82.  Seo  Venkwktclwr- 
yulu  v.  Bangachwryuki  (1890),  14  Mad. 
316,  at  p.  318. 

11  Sir  G.  B.  Banerjee  (“  Law  of 
Marriage,”  3rded.,  p.  45)  says,  “  Ordi¬ 
narily  the  lowest  age  for  marriago  is 
eight  years,  hut  Manu  allows  a  girl 
to  bo  married  even  before  the  proper 
ago,  if  a  proper  union  is  secured  ” 
(“  Manu,”  chap.  ix.  para.  88,  and  note 
by  Kulluka). 

12  Ante,  p.  33. 

13  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  p,  45* 
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gg  POLYGAMY.  [CHAP.  I. 

A  Hindu 1  may  at  his  pleasure  marry  any  number  of  wives, 
although  he  has  a  wife  or  wives  living.2 

No  effect  can  be  given  to  an  agreement  purporting  to  avoid  a  marriage 
on  the  taking  of  a  second  wife  during  the  lifetime  of  the  first,3  and  appa¬ 
rently  an  agreement  not  to  enter  into  such  second  marriage  would  be 

against  the  policy  of  the  Hindu  Law.4  ^  t  , 

Contracting  a  second  marriage  during  the  lifetime  of  the  wife  is  called 
adhivedana,  or  supersession,  but  does  not  in  any  way  imply  that  the  first 

wife  is  deserted.5 *  , 

The  Hindu  writers  prescribe  that  a  present  ( adhivedamka )  should  be 
given  to  the  wife  as  compensation  for  her  supersession,  but  they  do  not 
agree  as  to  the  amount.5  Such  compensation  could  not  apparently  be 
claimed  in  a  Court  of  law. 

A  Hindu,  who  has  become  a  Christian,  cannot  take  to 
himself  another  wife  while  his  wife  is  alive.7 

He  can  do  so  on  his  return  to  Hinduism.8 

A  woman  cannot  marry  another  man  while  her  husband 
is  alive,9 

Although  the  Courts  will  not  recognize  a  custom  which  permits  a 
wife  at  her  pleasure  to  desert  her  husband  and  marry  another  man,10  at 


1  Even  if  he  has  at  one  time  pro¬ 
fessed  Christianity,  3  Mad.  H.  C. 
App.  vii. 

*  See  Virasvami  Oheiii  v.  Appa- 
svami  Qhe&ti  (1863),  1  Mad.  H.  C. 
375  ;  Arwnugam  v.  Tulukanam  (1883), 
7  Mad.  187,  at  p.  188;  Thapita 
Peter  v.  Thapita  LaJcshmi  (1894), 
17  Mad.  235,  at  p.  239  ;  Euree  Bhaee 
Nana  v.  Nuthoo  Koober  (1810),  1  Borr. 
59 ;  Banerjee,  “  Law  of  Marriage,” 
3rd  ed.,  pp.  40,  136;  “Daya 
Bhaga,”  chap.  ix.  para.  6,  note ; 
Sircar’s  “Vyavastha  Darpana,”  p. 
672.  Polygamy  is  not  permitted  to 
members  of  the  Brahmo  Somaj  ;  Soria- 
luxmi  v.  Vishnuprasad  Hariprasad 
(1903),  28  Bom.  597  ;  6  Bom.  L.  R.  58. 

3  Sitaram  v.  Aheeree  Heerahnee 
( Mussamut )  (1873),  11  B.  L.  R. 
129 ;  20  W.  R.  C.  R.  49. 

4  See  ibid.,  per  Kemp,  J\,  11  B.  L. 

R1?  at  p.  135 ;  20  W.  R.  C.  R.,  at  p. 

50.  Would  it  not  be,  from  the  Hin¬ 

du  point  of  view,  an  agreement  in 

restraint  of  marriage,  and  therefore 

void  under  s,  26  of  the  Indian  Con¬ 

tract  Act  (IX  of  1872)  1 


5  See  “  Mitakshara,”  chap.  ii.  s.  11, 
paras.  2  (note)  and  35 ;  Emperor  v. 
Lazar  (1907),  30  Mad.  550. 

6  See  Banerjee’s  “  Law  of  Mar¬ 
riage,”  3rded.,  pp.  138,  139;  “Mitak- 
shara,”  chap.  ii.  s.  11,  para.  35; 
“Dayakrama  Sangraha,”  chap.  vi. 
para.  31 ;  Colebrooke’s  “  Digest,” 
vol.  iii.  p.  561. 

7  See  Thapita  Peter  v.  Thapita 
Lakshmi  (1894),  17  Mad.  235  ;  ante , 
p.  23,  note  6. 

8  Emperor  v.  Anthony  (1910),  33 
Mad.  371 ;  (1866),  3  Mad.  H.  C.  App. 
vii.  See,  however,  Emperor  v.  Lazar 
(1907),  30  Mad.  550. 

3  Thapita  Peter  v.  Thapita  Lakshmi 
(1894),  17  Mad.  235,  at  p.  239. 
“  Manu,”  chap.  vfii.  para.  226  ; 
chap.  ix.  paras.  46,  47,  71.  See 
Sinammal  v.  Administrator-General 
of  Madras  (1885),  8  Mad.  169,  at 
p.  173. 

10  NarayanBharthiv.  Laving  Bharthi 
(1877),  2  Bom.  140  ;  Beg.  v.  Sambhu 
Baghu  (1876),  1  Bom.  347 ;  Beg.  v. 
Karsan  Goja  (1S64),  2  Bom.  H.  C. 
124;  Uji  v.  Hathi  Lain  (1870), 
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any  rate  where  the  first  husband  does  not  consent  to  the  second  marriage,1 
it  would  apparently  give  effect  to  a  custom  permitting  such  remarriage 
on  desertion  by  the  husband.2  A  custom  authorizing  such  remarriage 
in  case  of  the  husband’s  leprosy  might  also  be  valid.3  It  has  been  held  that 
a  custom  by  which  the  marriage  tie  can  be  dissolved  by  either  husband  or 
wife  against  the  wish  of  the  divorced  party,  the  sole  condition  being  the 
payment  of  a  sum  of  money  fixed  by  the  caste,  is  bad.4 

No  effect  could  be  given  to  the  decision  of  a  panchayet  or  of  a  caste  which 
authorizes  a  remarriage,5  except,  perhaps,  where  by  custom  a  valid  divorce 
could  be  effected  by  such  decision.0 

Where  divorce  is  permissible  by  custom,7  or  where  a  divorce  Remarriage 
has  been  decreed  under  Act  XXL  of  1866,8  a  woman  can  after  dlvorce4 
remarry. 

The  marriage  of  a  girl,  who  has  been  betrothed  9  (but  not  Betrothed  girl, 
married)  to  another  man,  is  valid,10 

A  widow  can  remarry.11  Remarriage  of 

d  widow. 

As  to  the  forfeiture  of  her  rights  on  remarriage,  see  post,  pp.  869,  370. 

Except  in  the  case  of  a  special  custom  12  the  remarriage  of  widows  was 
prohibited  by  the  Hindu  law,  which  was  in  force  at  the  time  of  the  passing 
of  Act  XV.  of  1856. 13 

The  Hindu  law  placed  certain  restrictions  upon  marriage  Moral  # 
by  rules,  which  are  now  treated  as  operating  only  as  moral injml<}tl0ns* 
injunctions. 

Impurity  arising  from  the  birth  or  death  of  a  relation  was  treated  as  a 
disqualification. 1 4 


7  Bom.  H.  C.  A.  C.  J.  133 ;  Reg.  v. 
Manohar  Raiji  (1868),  5  Bom.  H.  0. 
Cr.  0.  17.  See  In  the  matter  of  Cliamia 
(Musst)  (1880),  7  0.  L.  R.  354. 

1  See  Khemkor  v.  Umiashankar 
Ranchhor  (1873),  10  Bom.  H.  0. 
381. 

2  Virasangappa  v.  Rudrappa  (1885), 

8  Mad.  440.  See  Sina/mmal  v.  Ad¬ 
ministrator-  General  of  Madras  (1885), 
8  Mad.  169,  at  p.  173. 

8  See  Reg.  v.  Sambhu  Raghu  (1876), 
1  Bom.  347,  at  p.  352. 

4  Keshav  Hargovan  v.  Gandi  ( Bai ) 

(1915),  39  Bom.  538  ;  17  Bom.  L.  R. 
584. 

5  See  Bissuram  Koiree  v.  The 
Empress  (1878),  3  0.  L.  R.  410,  at 
p.  413  ;  Reg.  v.  Sambhu  Raghu  (1876), 
1  Bom.  347 ;  Emperor  v.  Ganga  (Bai) 
(1916),  19  Bom,  L.  R.  56. 

®  See  post,  pp.  63,  64. 

7  Post ?  p.  64, 


8  Post ,  p.  64. 

8  Post ,  pp.  58,  59. 

10  Khimji  Vassonji  v.  Narsi  Dhanji 
(1915),  39  Bom.  682  ;  17  Bom.  L.  R. 
225  ;  Lakhi  Priya  v.  Bhairah  Chandra 
Chaudhuri  (1835),  5  Ben.  Sel.  R,  315 
(2nd  ed.,  369) ;  Khooshal  v.  Bhugwan 
Motee  (1813),  1  Borr.  138,  See  Act 
XV.  of  1856,  s.  1. 

“  Act  XV.  of  1856,  s.  1. 

12  Strange’s  “Hindu  Law,”  vol.  ii.  p. 
400.  As  to  such  customs,  see  Mayne’s 
“  Hindu  Law,”  8th  ed.,  pp.  113-117. 

13  “  Manu,”  chap.  v.  paras.  157, 
161 ;  Strange’s  “  Hindu  Law,”  vol.  i. 
pp.  37,  241,  vol.  ii.  p.  400  ,*  Sircar’s 
“Vyavastha  Darpana,”  p.  647.  In 
Tithu  v.  Govinda  (1896),  22  Bom.  321, 
at  p.  331,  Ranade,  J.,  says  that  the 
prohibition  only  extended  to  the  three 
superior  castes. 

14  See  Banerjee’s  et  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  106. 
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The  marriage  of  a  younger  brother  before  an  elder  brother,1  or  of  a 
younger  sister  before  an  elder  sister,2  was  prohibited. 

For  other  instances,  see  Banerjee’s  cc  Law  of  Marriage,”  3rd  ed,,  pp. 
54,  55 ;  Bhattacharya’s  “  Hindu  Law,”  2nd  ed.,  pp>  85,  86, 

Who  may  Intermarry. 

The  following  rules 3  as  to  identity  of  caste,  exogamy,  and 
prohibited  degrees  have  been  deduced  from  texts  of  the  sagos 
by  Raghunandana,4  who  is  said  to  be  the  highest  authority  in 
Bengal  in  all  matters  excepting  inheritance,5  and  are  reiterated 
by  Kamalakara  Bhatta  in  the  Nirnaya  Sindhu ,6  which  is  said 
to  be  of  authority  in  the  Benares  school,7  in  the  Bombay 
Presidency,8  and  in  Southern  India.9 

1.  Intermarriage  between  persons  not  belonging  to  the  same 
primary  caste  is  void,10 

This  rule  only  prevents  intermarriage  between  the  four 
primary  castes.1 1  It  does  not  prevent  marriage  between  persons 
belonging  to  different  subdivisions  of  the  same  primary  caste.12 


1  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  p.  42  ;  Bhattacharya  (“  Hindu 
Law,”  2nd  ed.,  p.  83)  says  that  this 
rule  is  imperative. 

2  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  p.  56. 

3  For  a  discussion  of  these  rules, 
seo  Sarkar’s  “  Hindu  Law,”  3rd  ed., 
pp.  57-60. 

4  In  his  “  Udvahatattwa,” 

5  Bhattacharya’s  “  Hindu  Law,” 
2nd  ed.,  p.  36. 

6  Sarkar’s  “  Hindu  Law,”  3rd  ed., 
p.  92. 

7  Ibid.,  Bhattacharya’s  “  Hindu 
Law,”  2nd  ed.,  p.  37. 

8  Mandlik’s £  ‘Vyavahara  Mayukha,” 
Introduction,  p.  73 ;  Bhattacharya’s 
“  Hindu  Law,”  2nd  ed.,  p.  37. 

9  Bhattacharya’s  “  Hindu  Law,” 
2nd  ed.,  p.  37. 

10  Padam  Kumari  v.  Suraj  Kumar i 
(1906),  28  All.  458 ;  Melaram  Nudial 
v.  Thanooram  Bamun  (1868),  9  W. 
R.  0.  R.  552  ;  Lalcshmi  v.  Kaliansing 
(1900),  2  Bom.  L.  R.  128;  Bhatta¬ 
charya’s  “Hindu  Law,”  2nd  ed., 
p.  85 ;  Steele,  pp.  26,  29,  30 ;  Cole- 
brooke’s  “Digest,”  vol.  iii.  p.  141  ; 

‘  ‘Vyavastha  Darpana  ”  656;  Strange’s 
“Hindu  Law,”  vol.  i.  p.  40;  “Mitak- 


shara,”  chap.  i.  s.  11,  para.  2,  and 
note.  See  Bam  Lai  Shookool  v,  Akhoy , 
Charan  Hitter  (1903),  7  C.  W.  N.  019. 
In  that  case  the  judges  assumed  that 
V aidyas  were  Y aisyas.  As  to  the  posi¬ 
tion  of  Vaidyas,  see  Bhattacharya’s 
“  Hindu  Castes  and  Sects,”  pp.  159- 
171 ;  Risley’s  “Tribes  and  Castes  of 
Bengal,”  vol.  i.  pp.  46-50. 

11  Ante,  pp.  22, 23. 

12  Inderun  Valungypooly  Taver  v. 
Bamasawmy  Pandia  Palaver  (1869), 

13  M.  I.  A.  141,  at  p.  158 ;  3  B.  L. 
R.  P.  C.  1,  at  p.  4 ;  12  W.  R.  P.  C. 
41,  at  pp.  42,  43.  See  S.  C.  in  Court 
below ;  Pandaiya  Pelaver  v.  Puli 
Telaver  (1863),  1  Mad.  H.  C.  478,  at 
p.  483  ;  XJpoma  KucJiain  v.  Bholaram 
Dhubi  (1888),  15  Calc.  708  ;  Mahan - 
iawa  v.  Gangawa  (1909),  33  Bom.  693  ; 
11  Bom.  L.  R.  822.  See  Ba7namani 
Ammal  v.  Kulanthai  Natchear  (1871) ; 

14  M.  I.  A.  346 ;  1W.R.C.E.1; 
Bhattacharya’s  “Hindu  Law,”  2nd 
cd.,  p.  85 ;  Sarkar’s  “  Hindu  Law,” 
3rd  ed.,  p.  103.  A  contrary  view  was 
expressed  in  Melaram  Nudial  v. 
Thanooram  Bamun  (1868),  9  W.  R. 
C.  R.  552,  and  by  Hitter,  J.,  in 
Narain  Dhara  v.  Bakhal  Gain  (1875), 

1  Calc.  1,  at  p.  4;  23  W.  R.  0.  R 
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In  the  case  of  the  marriage  of  an  illegitimate  person,  who,  strictly  Marriage  of 
speaking,  belongs  to  no  caste,  he  or  she  must  he  treated  as  belonging  to  illegitimate 
the  caste  the  members  of  which  have  recognized  him  or  her  as  a  caste  V*Taoxia- 
fellow.1 

A  marriage  between  a  Hindu  and  a  Christian  woman  who  had  become 
a  Hindu  has  been  upheld.2 

The  question  as  to  the  effect  of  a  marriage  between  a  Hindu  and  a  Mixed 
non-Hindu  is  not  an  easy  one.  Such  a  marriage  when  celebrated  in  England  marriages, 
according  to  English  forms  may  be  effectual  according  to  English  law,3  but 
in  India  the  position  is  different.  If  the  marriage  be  in  accordance  with 
the  provisions  of  the  Indian  Christian  Marriage  Act,4  it  would  be  valid. 

The  Hindu  law  did  not  contemplate  any  such  marriages,  and  would  not 
recognize  them.  If  the  marriage  were  attempted  to  be  performed  according 
to  Hindu  rites  and  ceremonies,  it  would  apparently  have  no  effect,  but  if 
it  were  performed  according  to  other  rites  ( e.g .  Brahmo  rites)  the  Court  * 
would  apparently  give  effect  to  it.  The  inclination  would  be  to  support 
marriages,  to  which  there  could  be  no  moral  objection,  to  prevent  children 
being  rendered  illegitimate,  and  to  repudiate  objections  which  however 
suited  to  ancient  society  have  no  application  to  modern  times,  when  many 
people  of  divers  communities  and  religions  are  to  be  found  in  India.  The 
Court  might  well  say  that  as  there  was  no  Hindu  law  dealing  expressly 
with  the  subject,  the  case  would  be  dealt  with  by  principle  of  equity  and 
good  conscience.  Legislation  on  this  subject  is  much  needed. 

Marriages  between  members  of  different  castes  may  be  recognized  by  Custom, 
local  custom.5 

2,  A  member  of  one  of  the  twice- born  classes  cannot  marry  Exogamy, 
the  daughter  of  an  agnate,  i.e.  of  a  person  belonging  to  the  same 
gotra ,6  or  primitive  stock,  as  himself,7 


334,  at  p.  335.  It  is  said  that  in 
Bengal  the  practice  is  in  accordance 
with  Mitter,  J.’s,  view  in  the  above 
case  (Banerjee’s  “  Law  of  Marriage,” 
3rd  ed.,  p.  75).  As  to  Bombay,  see 
Steele,  pp.  29,  30.  As  to  intermarriage 
between  different  sects  of  Lingayets, 
see  Fakirgccuda  v.  Gangi  (1896),  22 
Bom.  277.  As  to  a  family  custom 
allowing  intermarriage  between  sub¬ 
castes,  see  Nugendur  Narain  (Rajah) 
v.  Rughoonath  Narain  Dey ,  W.  R. 
1864,  0.  R.  20,  at  p.  23. 

1  In  the  matter  of  Ramkumari 
(1891),  18  Calc.  264 ;  Emperor  v. 
Madan  Gopal  (1912),  34  All.  589.  As 
to  the  daughter  of  a  bastard,  see  In¬ 
derun  Valungypooly  Paver  v.  Rama- 
sawmy  Pandia  Palaver  (1869),  13  M.  I. 
A.  141 ;  3  B.  L.  R.  P.  C.  1 ;  12  W.  R. 
P.  0.  41 ;  S.  0.  in  Court  below ;  Pan- 
daiya  Pelaver  v.  Puli  Telaver  (1863), 
1  Mad.  H.  C.  478. 

*  Mufhusami  M'udaliar  v.  Manila- 


mani  (1909),  33  Mad.  342. 

3  Chetti  v.  Chetti,  [1909]  P.  D.  67. 

4  Act  XV.  of  1872. 

5  See  Ram  Lai  Shookool  v.  Akhoy 
Charan  Mitter  (1903),  7  C.  W.  N. 
619.  As  to  this  case,  see  7  C.  W.  N. 
pp.  ccxxxvii.  and  cexxxviii. 

6  Lit.  cow-pen,  i.e .  a  place  in  which 
cows  were  kept  or  protected  from 
plundering  attacks  i  Bhattacharya’s 
“  Law  of  the  Joint  Family,”  p.  113. 
For  a  discussion  as  to  the  origin  of  the 
term,  see  Max  Muller’s  “  Chips  from 
a  German  Workshop,”  vol.  ii.  p.  28  ; 
Banerjee’s  “Law  of  Marriage,”  3rd 
ed.,  pp.  56,  57 ;  Sarkar’s  “  Hindu 
Law,”  3rd  ed.,  p.  76. 

7  “  Manu,”  chap,  iii.  para.  5 ; 
Steele,  p.  160 ;  Colebrooke’s  “  Di¬ 
gest,”  vol.  iii.  p.  329 ;  Banerjee’s 
“  Law  of  Marriage,”  3rd  ed.,  pp.  56, 
57  ;  Bhattacharya’s  “  Hindu  Law,” 
2nd  ed.,  p.  88  ;  Sircar’s  “  Vyavastha 
Darpana,”  2nd  ed.,  p.  G57, 
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This  prevents  a  marriage  between  persons  who  are  connected  with  a 
common  ancestor  entirely  through  males. 

In  this  connection  the  expression  gotra  “means  a  family  descended 
from  one  of  the  several  patriarchs,  who  are,  according  to  some,  twenty- 
four,  and  according  to  others,  forty-two  in  number.” 

There  seems  to  be  no  certainty  as  to  what  are  the  gotras  at  the  present 
day.  Apparently  there  are  eight  primitive  gotras  descended  from  the 
seven  Rishis,  Viswamitra,  Jamadagni,  Bharadwaja,  Gotama,  Attri, 
Vasistha,  Kasyapa,  together  with  Agastya.  The  remaining  gotras  are 
possibly  subdivisions  of  these  eight,  but  are  not  all  identifiable  with 
them.1 

“  The  theory  of  the  gotra,  as  latterly  described  by  Brahmanic  writers, 
denies  that  either  a  Kshatriya,  or  a  Vaisya,  or  a  Sudra  has  a  right  to 
say  that  he  belongs  to  a  special  gotra  in  the  proper  sense  of  the  term.”  2 
Kshatriyas  and  Vaisyas  have  adopted  the  gotras  of  the  spiritual  guides 
or  family  priests  of  their  remote  progenitors.3  It  is  also  said  that  a  man 
is  prohibited  from  marrying  a  girl  belonging  to  a  gotra  having  the  same 
pravaras  or  principal  sages  as  his  own,4 

8.  A  Hindu  may  not  marry  5 — 

(a)  A  female  descendant  as  far  as  the  seventh  6  degree  from 
his  father  or  from  one  of  his  father’s  six  ancestors  in 
the  male  line  7 

Sastri  G.  C.  Sarkar,  in  his  “  Law  of  Adoption  ” 8  says,  “  In  fact  the 
prohibited  degrees  for  marriage  are  considered  by  the  Sanskrit  writers 
to  constitute  sapindas  for  the  purpose  of  marriage,  and  they  are  different 
according  to  different  sages.  For  instance,  Vasishta  declares  that  a  man 
may  marry  a  girl  who  is  fifth  and  seventh  on  the  mother’s  and  father’s 
sides  respectively,  whilst  Paithinasi  says  that  a  damsel  may  be  espoused 
who  is  beyond  the  third  on  the  mother’s  and  fifth  on  the  father’s  side.9 


1  See  Bh&ttacharya’s  “  Law  of  the 
Joint  Family,”  pp.  111-113;  Iswar 
Chandra  Vidyasagur’s  “  Widow  Mar¬ 
riage,”  p.  103. 

2  Bhattacharya’s  “Law  of  the 
Joint  Family,”  p.  111. 

*  Ibid.  ;  Banerjee’s  “  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  57;  “Dattaka 
Mimansa,”  chap.  ii.  para.  76. 

4  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  p.  56,  note  4 ;  Colebrooke’s 
“Digest,”  vol.  iii.  p.  3£9 ;  Bhatta- 
charya’s  “Hindu  Law,”  2nd  ed.,  p. 
88.  See  Ramchandra  v.  Qopal  (1908), 
32  Bom.  619,  at  p.  626;  10  Bom. 
L,  R.  948. 

5  See  Minalcshi  v.  Ramanadha 

(1887),  11  Mad.  49,  at  p.  53.  These 

rales  are  taken  from  Banerjee’s  “  Law 

of  Marriage,”  3rd  ed.,  pp.  59-62.  In 

Bhattacharya’s  “Hindu  Law,”  2nd 
ed.,  p.  93,  diagrams  illustrating  those 


rules  will  be  found. 

6  In  the  calculation  of  prohibited 
degrees  Hindu  lawyers  count  both  of 
the  persons  whose  relationship  is 
under  consideration.  So  in  this  case, 
according  to  the  English  mode  of 
calculation,  the  prohibition  would  end 
at  the  sixth  degree.  See  post ,  p.  43, 
note  4. 

7  “  Udvahatattwa,”  Raghunanda- 
na’s  “Institutes,”  vol.  ii.  p.  65,  referred 
to  in  Baner joe’s  “  Law  of  Marriage,” 
3rd  ed.,  p.  62.  See  Vyas  Chimarilal 
v.  Vyas  Ramchandra  (1899),  24  Bom. 
473;  4  Bom.  L.  R.  163.  As  to 
marriage  with  a  half-sister’s  daughter, 
see  Karunahdhi  Ganesa  Ratnamaiyar 
v.  Gopala  Ratnamaiyar  (1880),  7  I.  A. 
173,  at  p.  177 ;  2  Mad.  270,  at  p.  279. 

8  P.  386. 

“  Mitakshara,”  chap.  i.  para.  53. 
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But  soven  degrees  on  both  sides  appears  to  be  prohibited  by  Manu,  for  lie 
declaros  that  a  man  must  not  marry  a  girl  who  is  sapinda  to  his  mother,1 
and  lays  down  generally  in  another  place  that  sapinda  relationship  ceases 
with  the  seventh  ancestor.”  2 


(b)  A  female  descendant  as  far  as  the  seventh  degree  from  Descendant* 
his  father’s  bandhus  3  or  from  one  of  their  six  ancestors,  bariihwt and 
through  whom  such  female  is  related  to  him.4 *  costas?’ 

These  six  ancestors  would  be  the  bandhu's  mother,  mother’s  father, 
mother’s  father’s  father,  mother’s  father’s  father’s  father,  mother’s  father\ 
father’s  father’s  father,  and  mother’s  father’s  father’s  father’s  father’s 
father.  It  does  not  include  mother’s  mother,  &c.,  as  <c  a  line  of  female 
ancestors  is  not  regarded  m  a  line  in  the  Hindu  law,”  6 


(o)  A  female  descendant  as  far  as  the  fifth  degree  from  his  Descendants 
maternal  grandfather  or  from  one  of  his  maternal  grandfather, 
grandfather’s  four  ancestors  in  the  male  line.6  ancestors? 


In  the  Presidency  of  Madras  marriage  with  the  daughter  of  a  maternal 
uncle  or  of  a  paternal  aunt  is  recognized  by  custom.7 

According  to  some  authorities  a  man  cannot  marry  the  daughter  of 
an  agnate  of  his  maternal  grandfather.8 


(d)  A  female  descendant  as  far  as  the  fifth  9  degree  from  his  Descendants 
mother’s  bandhus ,10  or  from  one  of  their  four  ancestors  * 

through  whom  such  female  is  related  to  him.11  anchors. 


Whore  the  bandhu  in  question  is  the  son  of  the  mother’s  maternal  or 
paternal  aunt,  these  four  ancestors  would  be  the  bandhu' s  mother,  mother’s 
father,  mother’s  father’s  father,  and  mother’s  father’s  father’s  father,  and 
where  the  bandhu  is  the  son  of  the  mother’s  maternal  uncle  the  four 
ancestors  would  be  the  father,  father’s  father,  father’s  father’s  father, 
and  father’s  father’s  father’s  father.12 


1  Chap.  iii.  para.  3. 

2  Chap.  v.  para.  60. 

3  A  bandhu  is  a  sapinda,  related 
through  a  female. 

*  "  Udvahatattwa,”  Raghunanda- 
na*$  "Institutes,”  vol.  ii.  p.  65,  referred 
to  in  Banerjce’s  “  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  62. 

8  Banerjee’s  “  Law  of  Marriage,” 
3rd  cd.,  p.  63. 

c  “  Udvahatattwa,”  Raghunanda- 
na’s  "Institutes,”  vol.  ii.  p.  65,  referred 
to  in  G.  D.  Banerjee’s  “  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  63. 

7  Strange's  “  Hindu  Law,”  vol.  ii. 

p.  10$.  See  note  by  Mr.  Anand 

Ofeariu,  "  Calcutta  Weekly  Notes,” 

voL  vii.  pp.  lxxxii.,  xc.,  xevixi. 


8  “  Manu,”  chap.  iii.  para.  5.  There 
seems  to  be  a  difference  of  opinion 
with  regard  to  this  note  ;  see  Bhatta- 
charya’s  "Hindu  Law,”  2nd  ed., 
pp.  91,  92 ;  Sircar’s  "  Vyavastha 
Darpana,”  2nd  ed,,  p.  658. 

9  See  ante ,  p.  40. 

10  See  above,  note  3.  This  includes 
the  sons  of  his  mother’s  maternal 
aunt,  the  sons  of  his  mother’s  paternal 
aunt,  and  the  sons  of  his  mother’s 
maternal  uncle. 

11  “  Udvahatattwa,”  Raghunanda- 
na’s  “Institutes,”  vol.  ii.  p.  65,  referred 
to  in  Banerjee’s  "  Law  of  Marriage,” 
3rd  ed.,  p.  63. 

12  Banerjee’s  “  Law  of  Marriage,” 
3rd  ed,,  p.  63. 
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Exceptions. 


Origin  of 
rules. 


Difference  be¬ 
tween  schools. 


In  spite  of  the  above  rales,  a  man  may  marry  a  girl  who  is 
removed  by  three  gotras 1  from  him,  although  she  be  related 
within  the  above  degrees.2 

“  The  three  gotras  in  the  case  of  the  descendants  of  a  bandha  are  always 
to  be  counted  from  his  (the  bandhds)  own  gotra.  So  also  in  the  case  of 
the  descendants  of  the  ancestors  of  a  bandhu,  who  is  the  father’s  or  the 
mother’s  maternal  uncle’s  son,  they  are  to  be  counted  from  the  bandhu's 
own  gotra .  But  in  the  case  of  the  descendants  of  the  ancestors  of  each 
pf  the  other  bamlhus,  the  gotras  are  to  be  counted  from  his  (the  bandhxds) 
maternal  grandfather’s  gotra”  3 

Sir  G.  D.  Banerjee  4  gives  the  following  illustration  of  the  above  rule : 

“  Suppose  the  paternal  great-grandfather  of*  the  bridegroom  to  be  of 
the  Sandilya  gotra ;  his  daughter  (by  transfer  of  marriage)  to  be  of  the 
Kasyapa  gotra ;  her  daughter  of  the  Vatsya  gotra ;  and  the  daughter’s 
daughter  to  be  of  the  Bharadwaja  gotra;  the  maiden  daughter  of  this 
last,  being  of  the  Bharadwaja  gotra ,  and  being  beyond  three  gotras,  viz. 
the  Sandilya,  Kasyapa,  and  Vatsya,  is  eligible  for  marriage  though  within 
the  prohibited  degrees.” 

In  practice  these  rules  are,  apparently,  among  all  classes, 
not  taken  to  exclude  a  sapinda  girl  beyond  tho  fifth  degree  on 
the  father’s  side,  and  tho  third  degree  on  the  mother’s  side,5 
but  in  strictness  this  relaxation  of  tho  rule  is  said  to  be  limitod 
to  tho  Kshatriyas  in  all  the  forms  of  marriage,  and  to  the 
other  classes  only  in  the  Asura ,6  or  other  inferior  forms  of 
marriage.7 

The  above  rules  are  enunciated  by  Sir  G.  D.  Banerjee  in  his  “  Law  of 
Marriage  and  Stridhan.”  They  are  based  upon  the  interpretation  put  by 
Kaghunandana  upon  the  text  of  Manu.  As  so  interpreted,  the  text 
prohibits  a  man  from  marrying  a  girl  who  is  a  sapinda  8  of  his  father  or 
of  his  maternal  grandfather.9  This  sapinda  relationship  ceases  after  the 
fifth  or  seventh  degree  from  the  mother  and  father  respectively.10  Yajna- 
valkya  11  also  requires  that  a  man  should  not  marry  his  sapinda .  This 
rule  is  common  to  all  schools,  but  there  is  a  diversity  between  the  view 


1  I.e.  three  females  have  intervened 
in  the  line  between  the  man  and  the 
girl  in  question, 

J  2  Ragunandana’s  “  Institutes,”  vol. 
l.  p.  64,  referred  to  in  G.  D.  Banor- 
jee’s  “Law  of  Marriage,”  3rd  ed., 
p*,  64. 

^  G.  D.  Banerjee’s  “Law  of  Mar¬ 
riage,”  3rd  ed,,  p.  64, 

4  Ibid. 

5  Bhattacharya’s  “Hindu  Law,” 
2nd  ed,,  p.  91,  see  ante,  pp.  40,  41. 


6  Post,  p.  55. 

7  G.  D.  Banerjee’s  “  Law  of  Mar¬ 
riage,”  3rd  ed.,  pp.  64,  65 ;  Sircar’s 
“  Vyavastha  Darpana,”  2nd  ed.,  pp. 
663,  664. 

8  “  Manu,”  chap.  iii.  para.  5. 

9  See  Bhattacharya’s  “Hindu  Law,” 
2nd  ed.,  p.  88. 

10  Yama,  cited  in  the  “  Udvahatat- 
twa,”  p.  7,  referred  to  in  Bhattachar¬ 
ya’s  “  Hindu  Law,”  2nd  ed.,  p.  88. 

11  L,  52, 
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entertained  by  the  Mitakshara  school 1  and  that  entertained  by  the  Bengal 
school 2  as  to  the  meaning  of  sap  i  ml  a  relationship. 

According  to  tho  Mitakshara  3  school  a  man  cannot  marry  a  girl  if,  Mitakshara 
their  common  ancestor  being  traced  through  his  or  her  father,  such  common  school*  , 
ancestor  is  not  beyond  the  seventh  4  in  the  line  of  ascent  from  him  or 
her,  or,  their  common  ancestor  being  traced  through  their  mothers,  such 
common  ancestor  is  not  beyond  the  fifth  in  the  line  of  ascent  from  him 
or  her. 

JDr.  J,  N.  lihattaeharya  says,5  t£  I  must  note  also  tho  fact  that  those 
who  arc  governed  by  tho  Mitakshara  school  practically  exclude,  for  pur¬ 
poses  of  marriage,  only  the  four  lines  that  are  considered  ineligible  by 
the  Bengal  school.” 

As  to  local  and  family  customs  permitting  intermarriage  within  the  Custom, 
prohibited  degrees,  see  Mayno’s  “Hindu  Law,”  8th  ed.,  pp.  105,  106; 
Bhattacharya’s  “  Hindu  Law,”  2nd  ed.,  pp.  98,  99. 

A  man  cannot  many  hi  a  stopmothor’a  brother’s  (laughter,  stepmother^ 
or  (laughter's  daughter.7 

The  prohibition  is  based  on  a  text  of  ftumantu,8  which  specifies  these 
persons,  According  to  a  reading  of  the  text  ,  the  Western  schools  exclude 
also  tho  stepmother's  sisters  and  their  daughters,  and  some  persons  hold 
that  sapinda  relationship  in  the  case  of  the  stepmother  is  tho  same  as  in 
tho  case  of  tho  natural  mother  up  to  the  fifth  degree.* 

Sastri  G.  0,  Sarkar  treats  this  rule  of  exclusion  of  oortaiu  of  tho 
stepmother’s  relations  as  boing  one  of  merely  moral  obligation,  and  as 
having  no  legal  force.10 


*  According  to  tho  u  Mitakshara  ” 
all  the  descendants  of  a  common  an¬ 
cestor  arc  tutpbidax,  except  that  after 
tho  fifth  ancestor  on  the  mother's 
side,  and  after  the  seventh  on  the 
father's  side,  tho  relationship  ceases. 
Bhattacharya’s  “Hindu  Law,”  2nd 
ed.,  p.  89. 

2  According  to  the  Bengal  school 
the  expression  moans  connected  by  tho 
ottering  of  the  funeral  cake,  but  “  For 
purposes  relating  to  marriage,  Raghu- 
nandana,”  who  is  the  chief  authority 
in  that  school  on  the  subject  of  mar¬ 
riage,  “  has  not  given  any  importance 
to  tho  definition  of  tho  tom  4 
pinda*  He  has  relied  upon  express 
texts  to  exclude  girls  within  tho 
seventh  degree  on  the  father’s  side, 
and  tho  fifth  degree  on  that  of  tho 
mother.  There  arc,  however,  pas¬ 
sages  in  the  *  Udvahatattwa,’  in 
which  the  term  ‘  flapinda  *  is  taken 
to  include  In  its  denotation  all  agnates 
and  cognates  within  the  aforesaid 
limits.”  Bhattacharya’s  “  Hindu 


Law,”  2nd  od.,  p.  01. 

3  Bee  Bhattacliarya's  “  Hindu  Law, 
2nd  ed.,  p.  90. 

4  In  this  computation  both  this 
common  ancestor  and  tho  person  in 
question  must  bo  taken  into  con¬ 
sideration.  Sen  ante,  p.  40,  note  0, 

5  “  Hindu  Law,”  2nd  cd.,  p.  91. 

6  Tho  first  of  those  linos  include 
girls  belonging  to  tho  same  goira 
(ante,  pp,  39, 40).  Tho  second  includes 
girls  belonging  to  tho  goira  of  the 
maternal  grandfather  of  tho  bride¬ 
groom  (ante,  p.  41).  Tho  two  other 
linos  arc  comprised  in  tho  above  rules, 

7  “  XJdvaliatattwa,”  Raghunanda- 
na’fl  “  Institutes,”  vol.  ii.  p.  60,  re¬ 
ferred  to  in  Q,  D.  Bauer j  go's  “  Law 
of  Marriage,”  3rd  od.,  p.  (52. 

8  Bhattacharya’s  “  Hindu  Law,” 
2nd  ed.,  p.  90.  Bumantu  was  the 
author  of  one  of  tho  Bmritia. 

8  Bhattacharya’s  “  Hindu  Law,” 
2nd  od.,  p.  95. 

48  “  Hindu  Law,”  3rd  od.,  p.  92. 
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other  rules  of  There  uro  other  rules  of  restriction  on  interiiitirritigQ* 
restriction.  wliich  are  now  considered  to  be  of  mere  moral  obligation*  and 
which  are  not  universally  observed. 

The  paternal  uncle’s  wife’s  sister,  and  her  daughter,  and  the  wife’s 
sister’s  daughter  were  excluded,1  In  all  of  these  cases  the  marriage  is 
valid  in  law.2 

In  former  times  a  man  could  not  marry  the  daughter  of  his  spiritual 
guide  or  pupil,3  or  a  girl  bearing  his  mother’s  name,4  or  a  girl  older  than 
him  in  age,5 * 

Affinity,  Relationship  by  marriage  does  not  per  se  operate  as  an 

impediment  to  a  marriage.  Thus  a  man  can  marry  any  relation 
of  his  wife  whom  he  could  have  validly  married  if  he  was  then 
marrying  for  the  first  time.9 

Adopted  son.  A  son  adopted  according  to  the  Dattaka  form7  cannot 
marry  any  one  of  the  persons  whom  he  would  have  been  pro¬ 
hibited  from  marrying  if  he  had  remained  in  his  natural  family.8 
It  is  unsettled  9  whether  he  is  also  prohibited  from  marrying 
any  one  of  the  girls,  whom  he  could  not  have  married,  had  he 
been  a  naturahborn  son  of  his  adoptive  father,10  or  whether  he 
is  only  prohibited  from  marrying  a  girl  who  belongs  to  the  goira 


1  Bliattacharya’s  “Hindu  Law,” 
2nd  ed.,  p.  95. 

2  See  Banerjee’s  “  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  67 ;  Bhattacharya’s 
“  Hindu  Law,”  2nd  ed.,  p.  95;  Sarkar’s 
“  Hindu  Law,”  3rd  ed.,  p.  92.  As  to 
wife’s  sister’s  daughter,  see  post, 
note  6. 

5  Sec  Banerjee’s  “  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  69 ;  "  Manu,” 

chap.  ii.  para.  171 ;  “  Vyavastha 

Parpana,”  p.  665,  note.  Bhattacharya 
(“  Hindu  Law,”  2nd  ed.,  p.  96)  treats 
this  prohibition  as  still  effectual,  but 
a  different  view  is  adopted  in  Baner¬ 
jee’s  “  Law  of  Marriage,”  3rd  ed., 
p.  69,  and  in  Sarkar’s  “Hindu  Law,” 
3rd  ed.,  p.  92.^  The  reason  for  the  rule 
seems  to  have  ceased,  as  Vedio  in¬ 
struction  is  now  usually  of  merely 
nominal  duration. 

4  “  Udvahatattwa,”  referred  to  in 

Banerjee’s  “  Law  of  Marriage,”  3rd 

ed.,  p.  70. 

\^5  “  Yajnavalkya,”  i.  52.  In  prac¬ 

tice  this  rule  is  never  departed  from  ; 


Banerjee’s  “Law  of  Marriage,”  3rd 
ed.,  p.  70  ;  Steele,  161. 

6  See  Ragavendra  Rau  v.  Jayaram 
Rau  (1897),  20  Mad.  283,  where  it 
was  held  that  a  marriage  between  a 
Hindu  and  the  daughter  of  his  wife’s 
sister  is  valid.  Banerjee’s  “Law  of 
Marriage,”  3rd  ed.,  p.  67;  G.  0, 
Sarkar’s  “  Law  of  Adoption,”  p.  319. 

7  Post ,  chap.  iii. 

8  Narasammal  v.  Balaramacharlu 

(1863),  1  Mad.  H.  C.  420,  at  p.  426; 
Banerjee’s  “Law  of  Marriage,”  3rd 
ed.,  p.  65 ;  G.  O.  Sarkar’s  “  Law 
of  Adoption,”  p.  387 ;  Bhattacharya’s 
“  Hindu  Law,”  2nd  ed.,  pp.  95,  96  ; 
“  Dattaka  Chandrika,”  s.  4,  paras. 
7-9 ;  “  Dattaka  Mimansa,”  s.  6, 

para.  39;  “Vyavahara  Mayukha,” 
chap.  iv.  s.  5,  para.  30. 

0  Bhattacharya’s  “Hindu  Law,” 
2nd  ed.,  pp.  95,  96. 

10  This  view  is  taken  in  Banorjeo’s 
“  Law  of  Marriage,”  3rd  ed.,  p.  65, 
following  the  “Dattaka  Chandrika,” 
s.  4,  paras.  7-9. 
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of  his  adoptive  father,  or  is  within  three  degrees  of  descent  from 
the  adoptive  father  and  his  two  paternal  ancestors,1 

The  latter  view  has  been  accepted  by  Nanda  Pandita  in  the  “  Dattaka 
Mimansa,”  2  and  it  is  therefore  to  be  supposed  that  it  would  be  acceptable 
to  the  Benares,  Maharashtra  and  Mithila  schools.3 

Where  an  adoption  has  been  made  by  a  widow,  or  by  a 
wife  in  conjunction  with  her  husband,  an  adopted  son  is  pro¬ 
hibited  from  marrying  a  girl  whom  he  could  not  have  married 
had  he  been  a  legitimate  son  of  his  adoptive  mother.4 

Whether  he  is  prohibited  from  marrying  in  the  family  of  a  wife  of  his 
adoptive  father,  who  has  not  joined  in  the  adoption,  seems  unsettled.5 

As  the  Hindu  law  did  not  recognize  the  remarriage  of  Remarriage  o£ 

.  i  ...  „  .  widows. 

widows,  there  are  necessarily  no  rules  providing  tor  the  case. 

It  would  seem  that  a  widow  cannot  marry  a  person  whose  relation¬ 
ship  to  her  is  such  that  she  could  not  have  married  him  if  she  had  never 
been  married.  It  is  said  6  that  in  order  to  ascertain  what  relatives  of 
her  first  husband  are  forbidden  to  her  in  marriage  reference  should  be  made 
to  the  rules  as  to  penance  and  appointment  ( niyoga ),  and  to  some  special 
texts  which  pronounce  certain  relations  as  equal  to  mothers. 

The  rules  in  “  Manu  ”  as  to  penance  would  exclude  a  man  from  marry¬ 
ing  the  widow  of  his  father,7  of  his  son,8 * *  and  of  his  guru.* 

The  application  of  the  ancient  rules  of  niyoga  would  apparently  prevent 
a  man  from  marrying  the  widow  of  his  paternal  or  maternal  grandfather, 
his  father’s  widow,  his  father’s  or  mother’s  sister,  the  widow  of  his  paternal 
or  maternal  uncle,  his  father-in-law’s  widow,  his  sister  or  his  daughter, 
his  son’s  widow  or  daughter,  or  the  widow  of  his  guru.1* 

Vrihaspati 11  pronounces  as  equal  to  mothers,  the  mother’s  sister,  the 
paternal  and  maternal  uncle’s  wife,  the  father’s  sister,  the  mother-in-law 
and  the  wife  of  an  elder  brother. 

Among  the  Jats  of  the  Province  of  Agra,  marriage  between  a  widow  Jata 
and  her  husband’s  brother  is  allowed.12 


1  This  view  is  taken  in  G.  C.  Sar- 
kar’s  “Law  of  Adoption,”  p.  387,  fol¬ 
lowing  tho  “  Dattaka  Mimansa,”  s.  4, 
paras.  32-38. 

2  &  vi.  paras.  32-38  ;  see  “  Vya- 
vahara  Mayukha,”  chap.  iv.  s.  5, 
para.  30. 

3  Ante,  pp.  17,  19,  20. 

*  Sec  Banerjoe’s  “Law  of  Mar* 

riago,”  3rd  ed.,  pp*  65,  66. 

6  Ibid . ;  S.  C.  Sircar’s  “  Vyavastha 

Parp&na,”  2nd  ed.,  p.  890  ;  “  Dattaka 

Mimansa,”  s,  6,  paras.  50-53. 

3  So©  Bhattaoharya’s  “HinduLaw,” 

2nd  ed.,  p,  97.  In  Lachman  Kuar  v. 


Mardan  Singh  (1880),  8  All.  143,  the 
Court  held  that,  in  tho  absence  of  a 
special  custom,  tho  marriage  of  a 
Hindu  with  his  cousin’s  widow  was 
valid. 

7  “Manu,”  chap,  xh  paras,  55, 
104-107. 

8  Ibid.,  chap.  xi.  para.  59. 

0  Ibid,,  chap.  xi.  paras.  49,  252. 

10  See  G.  0.  Sarkar's  “  Law  of 
Adoption,”  pp.  321,  322. 

u  Cited  in  “  Dayabhaga,”  chap,  iv, 
s.  3,  para.  31. 

i2  Poorunmulv.Toolsee  J?cm(1868), 
3  Agra.  350. 


46 


GIFT  IN  MARRIAGE. 


[CHAP,  I. 


Void 

marriagej 


Consent  of 
guardian. 


A  marriage  made  within  the  prohibited  degrees  is  void.1 

The  woman  is  entitled  to  receive  maintenance  from  the  man.2 

The  Hindu  law  did  not  permit  a  woman  whose  marriage  was  void  on 
account  of  identity  of  gotra,  or  as  being  within  the  prohibited  degrees, 
to  marry  again,  even  if  the  marriage  was  not  consummated.3 4  Where 
the  marriage  was  void  on  account  of  difference  of  caste,  the  Hindu  law, 
according  to  some  authorities,  allowed  the  woman  to  remarry  if  the  error 
was  discovered  before  the  ceremony  of  garbhadanaf  but  not  otherwise.5 
The  case  is  unlikely  to  occur,  but  if  it  did,  the  Courts  might  decline  to 
consider  that  a  void  marriage  is  any  impediment  to  a  subsequent  inarriage.6 


Who  may  Give  in  Marriage, 

The  gift  of  a  female  minor  in  marriage  must  be  by,  or  with 
the  consent  of,  her  father  or  other  guardian  in  marriage.  The 
consent  of  the  guardian  is  also  necessary  in  the  case  of  the 
marriage  of  a  male  minor,7 

Where  there  is  a  gift  by  or  with  the  consent  of  a  legal 
guardian,  and  the  marriage  rite  is  duly  solemnized,  and  where 
the  marriage  of  a  male  minor  takes  place  with  the  consent  of 
such  guardian,  the  marriage  is  irrevocable,8 

For  the  purposes  of  marriage  the  age  of  majority,  according  to  the 
Bengal  school,  is  the  end  of  the  fifteenth  year,®  and  according  to  the 


1  Kullaka  Bhatta’s  commentary 
on  “Manu,”  chap.  iii.  paras.  5,  11  ; 
Bhattacharya’s  44  Hindu  Law,”  2nd 
ed.,  p.  97 ;  Banerjee’s  44  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  66. 

2  Texts  cited  in  Bhattacharya’s 
44  Hindu  Law,”  2nd  ed.,  p.  97  ;  Cole- 
brooko’s  44  Digest,”  vol,  iii.  p.  329 ; 
Ramchandra  v.  Copal  (1908),  32  Bom. 
619;  10  Bom.  L.  R.  948. 

3  See  Banerjec’s  44  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  201 ;  Bhattaeharya’s 
44  Hindu  Law,”  2nd  ed.,  p.  98  ;  Cole- 
brooko’s  Digest,”  vol.  ii.  p.  477  ; 
Ramchandra  v.  Copal  (1908),  32  Bom. 
619,  at  p.  628  ;  10  Bom.  L.  R.  948. 

4  A  ceremony  performed  on  the 
first  appearance  of  the  menses,  and 
popularly  called  the  second  marriage. 

5  Banerjee’s  44  Law  of  Marriage,” 
3rd  ed.,  p.  201 ;  Steele,  29,  30,  166. 

6  See  Banerjee’s  44  Law  of  Mar¬ 

riage,”  3rded.,  p.  191.  Aunjona  Dasi 

v.  Prahlad  Chandra  Chose  (1870),  6 
B.  L.  R.  243,  at  pp.  253,  254;  14 


W.  R.  C.  R.  403,  at  p.  405.  If  this 
view  be  not  accepted,  then,  on  the 
death  of  the  husband,  the  woman 
could  take  advantage  of  the  Hindu 
Widow’s  Remarriage  Act  (XV.  of 
1856,  ante,  p,  37). 

7  Nundlal  Bhugwandas  v.  Tapeedas 
(1809),  I  Borr.  14;  1  Mori.  287; 
Steele,  p.  26. 

8  V enhatacharyulu  v.  Rangacha - 
ryulu  (1890),  14  Mad.  316,  at  p.  320. 
See  Kateeram  Dokanee  v.  GendJienee 
( Mussamut )  (1875),  23  W.  R.  C.  R.  178. 

9  Lachman  Das  v.  Rupchand  (1831), 
5  Ben.  Sel.  Rep.,  115,  2nd  ed.,  130; 
Gaily  Churn  Mullich  v.  Bhuggobutty 
Churn  Mullich  (1872),  10  B.  L.  R. 
231 ;  19  W.  R.  C.  R.  110  ;  Monsoor 
Ali  v.  Ramdyal  (1865),  3  W.  R.  C.  R. 
50;  Deobomoyee  Dossee  v.  Juggessur 
Hati  (1864),  1  W.  R.  C.  R.  75; 
Luckheenarain  Mujmodar  v.  Mud* 
dhosodun ,  Ben.  S.  D.  A.,  1853,  p.  505  ; 
Sheebsunher  Dass  v.  XJluch  Chunder 
Aych,  Bon.  S,  D.  A.,  1859,  p.  885. 
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schools  of  law  based  on  the  Mitakshara,  the  end  of  the  sixteenth  year.1 
The  age  of  majority  for  the  purpose  of  marriage  is  not  affected  by  the 
Indian  Majority  Act.3 


The  right,  and  duty,  of  giving  a  boy  3  or  a  girl  in  marriage  Devolution  of 
devolves  upon  the  following  persons  in  succession  *  fn  marriagef 

1.  The  father.5 


2.  The  paternal  grandfather, 

3.  The  brother.6 


4.  Other  paternal  relations  up  to  the  tenth  degree  of  affinity  7 
in  order  of  proximity. 

According  to  the  Mitakshara  school,  the  right  then  devolves  Righto* 
upon  the  mother,  and,  failing  her,  upon  the  maternal  grand¬ 
father,  maternal  uncle,  and  other  maternal  relations  in  order 
of  proximity.  According  to  the  Bengal  school,  the  right  of  the 
mother  is  postponed  to  that  of  the  maternal  grandfather  and 
maternal  uncle,8 


Where  a  relative,  other  than  the  father,  seeks  to  exercise  a  right  to 
give  in  marriage,  it  is  his  duty  to  consult  the  mother,  and  if  her  objection 
be  not  unreasonable,  to  allow  it.9 

1  Strange’s  “Hindu  Law,”  vol.  i.  v.  Janardhan  Vcsudev  (1880),  12  Bom. 


p.  72  ;  vol.  ii.  pp.  76,  77,  80 ;  Mac- 
naghten’s  “  Hindu  Law,”  vol.  i. 
chap.  vii.  (ed.  1§29),  p.  103, 

»  Act  IX.  of  1875,  s.  2. 

8  See  Macnaghten’s  “  Hindu  Law,” 
vol  ii.  p.  204. 

*  Stiango’s  “Hindu  Law,”  vol.  i. 
p.  30 ;  vol.  ii.  p.  28  ,*  Macnaghten’s 
“  Hindu  Law,”  vol.  ii,  p.  204  ;  “  Vya- 
vastha  Darpana,”  2nd  od.,  p.  651 ; 
West  and  Biihler,  3rd  ed.,  pp.  272, 
673.  See  Ram  Bunsee  Koonwaree 
(Maharanee)  v.  Soobh  Koonwaree 
(Maharanee)  (1867),  7  W.  R.  O.  R. 
321,  at  p.  323 ;  2  Ind.  Jur.  N.  S. 
193 ;  Shridhar  v.  Biralal  Vithal 
(1887),  12  Bom.  480,  at  p.  484.  It 
has  been  held  in  Madras  (Ranga- 
naikimmal  v.  Ramanuja  Aiyangar 
(1911),  35  Mad.  728)  that  this  refers 
only  to  the  ceremonial  act  of  giving, 
and  not  to  the  right  of  disposing,  of 
the  child  in  marriage,  and  that  the 
mother  was  entitlod  to  give  her 
daughter  in  marriage ;  but  in  that  case 
the  marriage  had  boon  carried  out 
(see  post,  p.  50).  See  Ramkore  (Bai)  v. 
Jammadas  Mulchand  (1912),  37  Bom. 
18  ;  14  Bonn  L.  R.  766. 

*  Nanabhai  Ganpatrav  Dhairyavan 


110,  at  p.  118 ;  Golamee  Gopee  Ghose 
v.  Juggessur  Ghose  (1865),  3  W.  R. 
C.  R.  193 ;  Ex  p.  Jankypersaud 
Agurwallah  (1859),  2  Boul.  28,  114 ; 
Nundlal  Bhugwandass  v.  Tapeedass 
(1809),  1  Borr.  14 ;  1  Mori.  287. 

0  Ex  p.  Jankypersaud  Agurwallah 
(1859),  2  Boul.  28,  114.  Strange’s 
“  Hindu  Law,”  vol.  ii.  p.  30 ;  Mac¬ 
naghten’s  “  Hindu  Law,”  vol.  ii. 
p.  204. 

7  As  to  the  right  of  the  paternal 
uncle,  see  Brindabun  Chandra  Kur- 
mokar  v.  Chundra  Kurmokar  (1885), 
12  Calc.  140,  at  p.  142  ,*  Shridhar  v. 
Biralal  Vithal  (1887),  12  Bom.  480, 
at  p.  484. 

r  8  Banorjee’s  “Law  of  Marriage,1 
3rd  ed.,  p.  44 ;  Bhattacharya’s 
“Hindu  Law,”  2nd  ed.,  p.  116; 
“  Vyavastha  Darpana,”  2nd  ed.,  p. 
651 ;  Strange’s  “  Hindu  Law,”  vol. 
ii.  p.  28 ;  Macnaghten’s  “  Hindu 
Law,”  vol.  ii.  p.  28.  See  “Narada 
Smriti,”  chap.  xii.  paras.  20,  21.  As 
to  the  right  of  the  maternal  uncle,  see 
Kasturi  v.  Banna  Lai  (1916),  38  All. 
520. 

9  See  S .  Namasevayam  Billay  v. 
Anmmmai  Ummal  (1869),  4  Mad. 
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Stepmother. 

Consent  of 
ward. 


Delegation  of 
right. 


Loss  of  right. 


Remedy  of 
guardian. 


A  stepmother  has  no  right  to  give  in  marriage.1 

A  minor  cannot  be  married  or  given  in  marriage  against 
his  or  her  will 

Although  it  would  rarely  happen  that  a  Hindu  girl  would  be  consulted 
as  to  the  choice  of  a  bridegroom,  and  although  the  form  of  a  Hindu  marriage 
contemplates  a  gift  of  the  girl  by  her  father  or  other  guardian  rather  than 
a  contract  between  the  parties  to  the  marriage,  a  bridegroom  cannot  be 
forced  upon  an  unwilling  bride.2  The  gift  is  made  merely  in  discharge 
of  the  duty  of  the  guardian,  and  not  in  exercise  of  any  right  of  property 
in  the  girl.3 

A  father  can,4  expressly  or  by  implication,5  delegate  his 
authority  to  another  person. 

It  is  submitted  that  no  other  guardian  can  delegate  his  right,  except, 
perhaps,  to  a  person  on  whom  the  right  might  eventually  devolve,  as  in 
the  case  of  Ram  Bunsee  Koonwaree  {Maharanee)  v.  Sooth  Koonwaree 
[Maharanee),6  where  the  nearest  male  kinsman  assented  to  the  paternal 
grandmother  giving  the  girl  in  marriage. 

A  father  or  other  guardian  loses  his  right  to  give  in  marriage 
when  he  has  neglected  to  exercise  the  right  for  a  long  time,  or 
has  in  other  ways  waived  the  right.7 

The  conviction  of  the  father  does  not  necessarily  destroy  his  right 
to  give  his  daughter  in  marriage.8 

A  father  or  other  guardian  in  marriage  can  enforce  his 
right  by  suing  for  an  injunction  to  prevent  the  marriage  of 
his  ward  to  a  person  of  whom  he  does  not  approve,9  and  the 


H.  C.  339  ;  Ramilcore  ( Bai )  Y.Jamnadae 
Mulchand  (1912),  37  Bom.  18;  14 
Bom.  L.  R.  766. 

1  Ram  JBunsee  Koonwaree  ( Maha¬ 
ranee )  v.  Sooth  Koonwaree  {Maha¬ 
ranee)  (1867),  7  W.  R.  C.  R.  321  ; 
2  Ind.  Jur.  193. 

2  See  Shridhar  v.  Hiralal  Vithal 
(1887),  12  Bom.  480,  at  p.  4861. 
Colebrooke’s  “  Digest,”  vol.  ii.  p.  481. 

3  See  Khushalchand  Lalchand  v. 
Bai  Manx  (1886),  11  Bom.  247,  at 
p.  255. 

4  Golamee  Gopee  Ghose  v.  Juggessur 
Ghose  (1865),  3  W.  R.  C.  R.  193. 

6  Golamee  Gopee  Ghose  v.  Juggessur 
Ghose  (1865),  3  W.  R.  C.  R.  193. 

6  (1867),  7  W.  R.  C.  R.  321 ;  2 
Ind.  Jur.  193. 

7  See  Kasturi  v.  Banna  Lai  (1916), 
38  All.  520;  Khushalchand  Lalchand 


v.  Bai  Manx  (1886),  11  Bom.  247; 
King  v.  Kistnama  Naiclc  (1814),  2  Str. 
N.  C.  89  ;  1  Norton  L.  C.  1  ;  Modhoo - 
soodun  MooJcerjee  v.  Jadub  Chunder 
Banerjee  (1865),  3  W.  R.  C.  R.  194 ; 
Ghazi  v.  SuJcru  (1897),  19  All.  515; 
Bulyat  {Baee)  v.  Jeychund  Kewul 
(1843),  Bellasis,  43;  1  Mori.  (N.  S.) 
181.  The  fact  that  the  father  had 
given  up  worldly  affairs,  and  had 
become  a  recluse  would  bo  evidence 
that  he  had  waived  his  rights  of 
guardianship. 

8  See  Nanabhai  Ganpatrav  Dhairya- 
van  v.  Janardhan  Vasudev  (1886),  12 
Bom.  110. 

9  See  In  the  matter  of  Kashi  Chun¬ 
der  Sen  (1881),  8  Calc.  266,  S.  C. 
Bromhomoyee  v.  Kashi  Chunder  Sen, 
10  C.  L.  R.  91 ;  Khushalchand  Lalchand 
v.  Manx  (Bai)  (1886),  11  Bom.  247, 
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Court  will  in  a  suitable  case  grant  an  injunction  pendente  UU  to 
restrain  such  marriage.1 


The  order  o£  the  Court  may  be  subject  to  restrictions  upon  the  exercise 
of  the  rights  of  the  guardian.2 


The  Court  will  restrain  a  guardian  from  an  improper  exercise  Control  of 
of  his  authority ;  but  the  Court  will  not,  except  in  a  case  of  court!an  by 
gross  misconduct,  interfere  with  the  exercise  of  the  discretion 
by  a  father.3 


Where  a  guardian  of  the  person  or  property  of  a  minor  has  been  Guardian 
appointed  by  a  High  Court,  or  by  a  Civil  Court  acting  under  the  powers  ^^ted  by 
contained  in  Act  VIII.  of  1890,  the  rights  of  such  guardian  are  subject 
to  the  control  of  the  Court  appointing  him,4  and  such  Court  can,  it  is  sub¬ 
mitted,  give  all  necessary  directions  with  regard  to  the  marriage  of  the 
ward,5  at  any  rate  where  the  person  appointed  or  declared  guardian  would 
under  Hindu  law  be  the  person  entitled  to  give  the  minor  in  marriage. 

Where  a  minor  is  a  ward  of  the  Bengal  Court  of  Wards,  the  leave  of  Ward  of 
such  Court  must  be  obtained  before  the  marriage. 0  ^Wards?^ 

Whoever  without  the  previous  consent  of  the  Courts  of  Wards  abets  Ma(jrai5  Qourt 
the  marriage  of  a  minor  ward  of  the  Madras  Court  of  Wards  is  liable  on  of  Wards, 
conviction  before  a  Court  of  Session  to  a  fine  not  exceeding  Rs.  2000,  or 
to  imprisonment  for  a  term  not  exceeding  six  months,  or  to  both.7 


The  Hindu  law  permits  a  girl  to  choose  a  husband  for  her-  when  minor 

^  .  .  girl  may  soleot 

self,  if  there  he  no  available  relation  having  a  right  to  give  her  husband  for 

*  Itoxsolf 

in  marriage,8  or  if  her  guardian  in  marriage  has  neglected  to 
provide  a  husband  for  her  for,  at  any  rate,  three  years  after 
she  has  attained  a  marriageable  age.9 


at  p.  253.  In  Earendra  Nath  Ghowd- 
hury  v.  Brinda  Rani  Dassi  (1898),  2 
0.  W.  N.  521,  an  injunction  had  been 
granted  in  a  proceeding  under  the 
Guardians  and  Wards  Act  VIII.  of 
1890. 

1  Nanabhai  Ganpatrav  DJiairyavan 
v.  Janardhan  Vasudev  (1886),  12 
Bom.  110. 

2  See  STvridhar  v.  Eiralal  Vithal 
(1887),  12  Bom.  480. 

®  See  Shridhar  v.  Eiralal  Vithal 
(1887),  19  Bom.  480,  at  pp.  484,  485. 

*  See  Act  VIII.  of  1890,  s.  43. 

«  See  Act  VIII.  of  1890,  s.  43 ; 
Earendra  Nath  Chowdhury  v.  Brinda 
Rani  Dassi  (1898),  2  C.  W.  N.  521 ; 
Trevelyan’s  “  Law  of  Minors  ”  (5th 
ed.),  p.  248.  Doubted  in  Diwali 
(Bai)  v.  Moii  Karson  (1896),  22  Bom. 
509,  at  p.  513  5  see  Wilson’s  “  Angio- 

H.L. 


Muhammadan  Law,”  4th  ed.,  p.  198. 

6  Court  of  Wards  Rules,  s.  viii.  (e) 
rule  5.  The  only  penalty,  appa¬ 
rently,  for  a  disobedience  of  this  rule 
is  that  the  Court  might  refuse  to 
authorize  payment  of  the  expenses  of 
the  marriage  out  of  the  ward’s  funds. 

7  Act  I.  (M.  C.)  of  1902,  s.  67. 

8  “  Narada,”  chap.  xii.  paras. 

20-22.  “  Yajnavalkya,”  i.  63. 

9  Strange’s  “Hindu  Law,”  i.  36. 
“  Manu,”  chap.  ix.  paras.  90,  91. 
Colcbrooke’s  “  Digest,”  vol.  ii.  p. 
387.  According  to  “  Gautama  ” 
(xviii.  20-23),  she  need  only  wait 
three  months.  The  marriageable  age 
is  said  to  be  the  completion  of  the 
eighth  year.  Banerjee’s  “  Law  of 
Marriage,”  3rd  ed.,  p.  51.  See 
“  Manu,”  ix.  89. 
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ABSENCE  OF  CONSENT. 


[chap.  I. 


Effect  of 
absence  of 
consent  of 
guardian  in 
marriage. 


Powers  of 
Court. 


In  the  former  case  the  Hindu  law  required  the  girl  to  obtain  permis¬ 
sion  from  the  King  before  selecting  a  husband  for  herself,1  Although  the 
Law  Courts  now  exercise  the  functions  relating  to  minors,  which  were 
formerly  exercised  by  the  Sovereign  in  person,  no  such  application  to 
the  Court  seems  to  be  contemplated  by  modern  practice. 

The  case  would  not  be  likely  to  occur,  but  effect  would  apparently  be 
given  to  a  marriage  entered  into  by  a  girl  who  has  no  relations  entitled  to 
give  her  in  marriage,  provided  the  marriage  be  in  other  respects  unexcep¬ 
tionable. 

In  the  case  of  the  guardian  neglecting  to  give  the  girl  in  marriage, 
the  right  of  the  guardian  next  in  order  would  apparently  accrue,2  rather 
than  that  the  girl  should  be  able  to  select  a  husband  for  herself.3 

It  is  said  that,  if  a  girl  chooses  a  husband  for  herself,  she  cannot  take 
with  her  any  ornaments  which  have  been  given  to  her  by  her  father, 
mother,  or  brothers.4 

A  marriage,  otherwise  legally  contracted,  and  performed 
with  the  necessary  ceremonies,  is  not  rendered  invalid  by  the 
mere  absence  of  the  consent  of  the  guardian  in  marriage,5 * 

“  There  is  no  case  ...  in  which  the  marriage  of  a  Hindu  girl  effected 
without  force  and  fraud  by  her  relations  has,  after  it  has  actually  takeh 
place,  been  declared  to  be  invalid  for  want  of  the  consent  of  the  legal 
guardian.9  5  e 

The  rule  would  not,  however,  apparently  prevent  the  Court  setting  aside 
a  gift  of  a  girl  in  marriage  by  a  person  having  no  pretence  of  authority.7 

The  circumstance  that  a  marriage  was  contracted  in  disobedience  of  an 
order  of  a  Civil  Court  would  not  render  it  invalid.8 

The  Courts  have  power  to  declare  that  a  marriage,  which  has 
been  entered  into  without  the  consent  of  the  guardian,  is  on 
that  account  invalid,  and  would  probably  do  so,  at  any  rate  if 
the  marriage  has  not  been  consummated,  in  a  case  where  the 
interests  of  the  child  had  been  disregarded,  and  where  a  person 


1  “!Narada,”xii.  22.  “  Yajnavalk- 
ya ,”  i.  63. 

2  See  ante,  p.  47. 

3  See  Strange’s  “  Hindu  Law,” 
i.  36. 

4  4  4  Mann,”  ix.  92. 

5  Ghazi  v.  Sufcru  (1897),  19  All. 

515 ;  Kasturi  v.  Ghiranji  Lai  (1913), 

35  All.  265 ;  Mulchand  Kuber  v. 
Bhudia  (1897),  22  Bom.  812  ;  Diwali 

(Bai)  v.  Moti  Karson  (1896),  22  Bom. 
509;  V enhaiachcuryul'U  v.  Bangacharyu- 
lu  (1890),  14  Mad.  316 ;  Khushalchand 
Ldtchartd  v.  Mani  (Bai)  (1886),  11 


Bom.  247 ;  Brindabun  Chandra  Kur - 
molcar  v.  Chandra  KurmoJcar  (1885), 
12  Calc.  140  ;  Modhoosoodun  Mooher - 
jee  v.  J adub  Chunder  Banerjee  (1865), 
3  W.  R.  C.  R.  194 ;  Rulyat  ( Baee )  v. 
Jeychund  Kewul  (1843),  Bellasis  43; 
1  Mori.  Dig.  N.  S.  181. 

6  Kasturi  v.  Chiranji  Lai  (1913),  35 
All.  265,  at  p.  269. 

7  See  Banerjee’s  “Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  52. 

8  Diwali  (Bai)  v.  Moti  Karson 
(1896),  22  Bom.  509, 
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having  no  pretence  of  authority  had  disposed  of  the  child  in 
marriage.1 

Where  the  marriage  has  been  induced  by  force  or  fraud,2 
it  would  on  that  account  be  declared  to  be  invalid,  apart  from 
any  question  as  to  the  want  of  consent  by  the  guardian.3 

There  would  be  great  difficulties  in  setting  aside  a  marriage  which 
had  been  consummated,  and  in  any  case  it  would  be  difficult  to  obtain  a 
bridegroom  for  a  Hindu  girl  who  had  already  gone  through  the  form  of 
marriage  with  another  person. 

A  minor  4  widow  whose  marriage  has  not  been  consummated  Consent  to  re* 
cannot  remarry  without  the  consent  of  her  father,  or,  if  she  has  minor  widow, 
no  father,  of  her  paternal  grandfather ;  or  if  she  has  no  such 
grandfather,  of  her  mother ;  or,  failing  all  these,  of  her  elder 
brother ;  or  failing  also  brother,  of  her  next  male  relative. 

Marriages  made  without  such  consent  may  be  declared  void  by 
a  Court  of  Law,  but  the  consent  is  to  be  presumed  until  the 
contrary  is  proved,  and  no  such  marriage  can  be  declared  void 
after  it  has  been  consummated.5 

In  the  case  of  a  widow  who  is  of  full  age,  or  whose  marriage 
has  been  consummated,  her  own  consent  is  sufficient  consent 
to  constitute  her  marriage  valid.6 

A  father  or  other  guardian  cannot  enforce  an  agreement  to  Agreement  to 
recompense  him  in  consideration  of  the  marriage  of  his  child  guardian, 
or  ward,  although  the  marriage  be  in  the  asura  7  form.8 


1  See  Aunjona  Da&i  v.  Prahlad 

Chandra  Chose  (1870),  6  B.  L.  E.  243  ; 
14  W.  E.  C.  E.  403  ;  Banerjee’s  “  Law 
of  Marriage,”  3rd  ed.,  p.  52.  See, 
however,  Mulchand  Kuber  v.  Bhudhia 
(1897),  22  Bom.  812;  Khushalchand 
Lalchand  v.  Mani  (Bai)  (1886),  11 
Bom.  247.  / 

2  Le.  fraud'  on  the  person  marry¬ 
ing,  or  being  given  in  marriage. 
Mere  fraud  on  the  guardian  such  as 
in  V enkatacharyulu  v.  Rangacharyulu 
(1890),  14  Mad.  316,  where  the 
mother  falsely  stated  that  she  had 
the  father’s  permission,  would  not  of 
itself  invalidate  the  marriage ;  see 
Khmhahhand  Lalchand  v.  Mani  (Bai) 
(1886),  11  Bom.  247. 

*  V enhatacharyulu  v.  Rangachar- 
ptdm  (1890),  U  Mad.  311,  at  p.  320 ; 
Aunjom  Pom  Vr  PrahM  Chandra 


Chose  (1870),  6  B.  L.  E.  243,  at  p. 
254  ;  14  W.  E.  C.  E.  403,  at  p.  405 ; 
Mulchand  v.  Bhudhia  (1897),  22  Bom. 
812,  at  pp.  817,  818. 

4  J,e.  minor  according  to  te  Hindu 
Law,”  ante ,  pp.  46,  47. 

B  Hindu  Widow  Bemarriaga  Act 
(XV.  of  1856),  s.  7.  This  would  not 
interfere  with  the  jurisdiction  of  the 
Court  to  set  aside  a  marriage  which 
had  been  brought  about  by  force  or 
fraud  exercised  upon  the  widow  (see 
above). 

6  Hindu  Widow  Bemarriage  Act 
(XV.  of  1856),  s.  7, 

7  Post ,  p.  55. 

8  Oulabchund  v.  Fulbai  (1909),  33 
Bom.  411 ;  Baldeo  Das  Agarwalla  v. 
Mohamaya  Persad  (1911),  15  C.  W.  N. 
447 ;  Venkata  Kristnayya  (Kalava- 
qunta)  v.  lakthmi  Narayam  (Kahvor 
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32  PAYMENTS,  [CHAP.  I. 

The  Allahabad  High  Court  holds  that  each  ease  roust  be  judged  by  its 
circumstances.1 

The  father  or  other  guardian  can  recover  money  which  he  has  paid  as 
the  consideration  for  a  marriage  which  has  not  taken  place.8 

There  is  no  objection  to  a  payment  of  money  by  the  guardian 
of  a  girl  to  the  proposed  bridegroom  in  consideration  of  the 
marriage.3 

A  contract,  whereby  a  person  undertakes  for  reward  to 
bring  about  a  marriage,  cannot  be  enforced.4 

The  property  of  a  joint  family  governed  by  the  Mitakshara 
school  of  law  is  liable  for  the  reasonable5  expenses  of  the 
marriages  of  the  daughters  of  male  members  of  such  family,5 
including  the  daughters  of  those  who  are  excluded  from  in¬ 
heritance. 


gunta),  (1908),  32  Mad.  185  ;  Devara- 
yan  Chetty  v.  Mutturaman  Chetty 
(1912),  37  Mad.  393  ;  Dholidas  Ishvar 
v.  Fulchand  (1897),  22  Bom.  658  ; 
Dulari  v.  Vallabdas  Pragji  (1888),  13 
Bom.  126.  See  Pitamber  Ratansi  v. 
J  agjivan  Hansraj  (1884),  13  Bom.  131. 

1  Baldeo  Sahai  v,  Jumna  Kunwar 
(1901),  23  Ail.  495,  following  Visva - 
nathan  v.  Saminathan  (1889),  13  Mad. 
83.  See  V aithyanatham  v.  Gangarazu 
(1893),  17  Mad.  9 ;  Bam  Chand  Sen  v. 
Audaito  Sen  (1884),  10  Calc.  1054. 
Lallun  Monee  Dossee  (Ranee)  v.  Nobin 
Mohun  Singh  (1875),  25  W.  R.  0.  R. 
32 ;  Jogeswar  Chakrabatti  v.  Panch 
Kauri  Chakrabatii  (1870),  5  B.  L.  R. 
395  j  14  W.  R.  C.  R.  154;  t Tugger  - 
nath  Persad  v.  Janky  Per  sad  (1859),  2 
Boul.  28  ;  Bhattacharya’s  “  Hindu 
Law,”2nded.,pp.  101, 102.  “Manu” 
says  (iii.  51),  “Let  no  father,  who 
knows  the  law,  receive  a  gratuity, 
however  small,  for  giving  his  daughter 
in  marriage,  since  the  man  who 
through  avarice  takes  gratuity  for 
that  purpose  is  a  seller  of  his  off¬ 
spring,”  but  the  practice  is  very 
common. 

2  Ramchand  Sen  v.  Audaito  Sen 
(1884),  10  Calc.  1054 ;  Jogeswar 
Chahrabatti  v.  Panch  Kauri  Chakra - 
batti  (1870),  5  B.  L.  R.  395,  14  W. 
R.  C.  R.  154 ;  Rambhat  v.  Timmayya 
(1892),  16  Bom.  673  ;  Malji  Thaker - 
scy  v.  Gomti  (1887),  11  Bom.  412; 
Cfulabchand  r.  FuTbai  (1909),  33  Bom. 


411 ;  10  Bom.  L.  R.  649.  See  Indian 
Contract  Act  (IX.  of  1872),  s.  65. 

3  See  Indian  Contract  Act  (IX.  of 
1872),  s.  65,  illus.  (a). 

4  V aithyanatham  v.  Gangarazu 
(1893),  17  Mad.  19 ;  Pitambcr  Ra- 
tansi  v.  Jagjivan  Hansraj  (1884),  13 
Bom.  131.  See  Dulari  v.  Vallabdas 
Pragji  (1888),  13  Bom.  126,  at  p. 
130;  Jogeswar  Chakrabatii  v.  Panch 
Kauri  Chakrabalti  (1870),  5  B.  L.  R. 
395,  14  W.  R.  C.  R.  154. 

6  In  VaikurUam  Ammangar  v. 
Kallapiran  Ayyangar  (1902),  26  Mad, 
497,  the  Court  only  allowed  the  ex¬ 
penses  of  ceremonies  which  invariably 
formed  part  of  the  marriage  cere¬ 
monies,  and  disallowed  the  expenses 
of  ceremonies  which  were  usually, 
though  not  invariably,  performed. 
It  is  submitted  that  greater  latitude 
should  be  allowed  to  a  guardian.  The 
“  Mitakshara  ”  (chap.Ji.,  s.  7,  paras. 
5-14),  and  the  “  V  iramitrodaya  ” 
(chap,  ii..  Part  I.  s.  2  if),  provide  for 
the  dowry  and  marriage  i  expenses  of  a 
daughter  one-fourth  of  What  she  would 
have  been  entitled  to  receive  if  she 
had  been  a  son,  see  CWuraman  Sahu 
v.  Gopi  Sahu  (1909),  13 1C.  W.  X.  994, 
at  p.  997;  Sarkar’s  “(Hindu  Law,” 
3rd  ed.,  p.  245. 

6  See  Vaikuviam  Ammangar  v. 
Kalla j:ir an  Ayyangar  (1,^00^23  Mad* 
512.  Indian  Contract  Act  (IX.  of 
1872),  s.  69. 
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These  expenses  have  been  held  to  include  a  gift  on  the  occasion  of  the 
dwiragaman  or  gowna  ceremony  which  takes  place  subsequent  to  the  mar¬ 
riage.1  The  Madras  High  Court  has  held  that  where  a  mother  gave  her 
daughter  in  marriage  against  the  wish  of  her  husband’s  father  she  was 
nevertheless  entitled  to  be  repaid  the  expenses  out  of  the  family  property.2 

The  expenses  of  the  marriage  of  a  male  member  of  a  family 
must  also  be  paid  out  of  the  family  property.3 

In  the  case  of  a  joint  family  governed  by  the  Bengal  school 
of  law  the  marriage  expenses  of  the  daughters  of  the  co-sharers, 
and  of  persons  who  are  excluded  from  inheritance,  and  of  other 
unmarried  female  members  of  the  family,  such  as  daughters  of 
adult  sons  of  co-sharers,  would  be  payable  out  of  the  family 
property.4 

A  father  is  not,  in  the  absence  of  a  contract,  under  a  legal  Liability  oi 
liability  to  pay  the  marriage  expenses  of  any  of  his  children,5 
but  after  his  death  the  reasonable  expenses  of  the  marriages  of 
his  daughters  are  payable  out  of  his  estate.6 

Sucli  expenses  create  a  charge  upon  the  property  to  the  same  extent 
as  rights  of  maintenance  create  a  charge,7  and  to  such  extent  only. 

There  is  also  authority  that  the  estate  of  a  deceased  Hindu  is  liable  Grandfather, 
for  the  expenses  of  the  marriage  of  the  daughter  of  a  son  who  pre- deceased 
him.8 


Where  a  ward  has  separate  property  a  guardian  would  be  Payment  out 
entitled  to  pay  thereout  the  reasonable  expenses  of  his  ward’s  property.8 
marriage.9 * * * * * 


1  Churaman  Baku,  v.  Go  pi  Baku 
(1909),  IS  C.  W.  N.  094. 

2  RanganaiJcimmal  v.  Ramanuja 
Aiyangar  (1911),  35  Mad.  728. 

3  Sundrabai  v.  S hivnararayana 

(1907),  32  Bom.  81 ;  9  Bom.  L.  R. 

1366  ;  JBhagirathi  v.  Jokhu  Ram 

Upadhia  (1910),  32  All.  575;  Ka- 

meswari  Sastri  v.  V eeracharlu  (1910)y 

34  Mad.  422 ;  GopalaJcrishnam  v. 

Venkatanarasa  (1912),  37  Mad.  273, 

dissenting  from  Govindarazulu  Nara- 

sinhan  v.  Devarabhotla  Venhatanara - 

sayya  (1903),  27  Mad.  206  ;  Narayana 

v.  Ramalinga  (1915),  39  Mad.  587. 

The  expenses  of  a  second  marriage 

will  in  some  cases  be  payable  out  of 
the  property,  Bhagirathi  v.  Jokhu 
Ram  Upadhia  (1910);  32  AIL  575. 


4  Saxkar’s  “Hindu  Law,15  3rd  ed., 
pp.  106,  107. 

6  Bundari  Ammal  v.  Bubramania 
Ayyar  (1902),  26  Mad.  505. 

6  Preaj  Nurain  v.  Ajodkyapurshad 
(1848),  7  Ben.  Sel.  R.  513,  2nd  ed., 
602  ;  Gunput  Lall  {Lath)  v.  Toorun 
Koonwar  ( Mussamut )  (1871),  16  W. 
R.  C.  R.  52.  See  Ramcoomar  Miiiet 
v.  Ichamoyi  Dasi  (1880),  6  Calc.  36, 
at  p.  37  ;  6  C.  L.  R.  429,  at  430. 

7  See  post ,  pp.  89-92. 

8  Ramcoomar  Mitter  v.  Ichamoyi 
Dasi  (1880),  6  Calc.  36  ;  6  C.  I».  R.  429. 

9  Juggessur  Bircar  v.  Nilambar 
Biswas  (1865),  3  W.  R.  C.  R.  217 ; 
Makundi  v.  Bardbsuhh  (1884),  6  All. 
417,  at  p.  421,  See  anie}  p.  52, 
note  5. 
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Forms  of  Marriage. 


Forms  of 
marriage  now 
recognized* 


The  only  forms  of  marriage  now  recognized  by  the  general 
Hindu  law  are  the  Brahma  form  and  the  Asura  form.  Both 
forms  are  now  applicable  to  all  classes. 

Where  money  is  not  paid  for  the  bride  the  marriage  is  said 
to  be  in  the  Brahma  form.  Where  there  is  a  bride  price  the 
marriage  is  said  to  be  in  the  Asura  form.1 


Ancient  forms  The  ancient  Hindu  law  allowed  the  following  eight  different  forms  of 
of  marriage,  marriage.2 * * *  The  first  four  of  these  were  considered  approved  forms. 


1.  The  j Brahmas* 

Brahma,  This  form  of  marriage  originally  contemplated  the  gift  of  the  girl  by 

her  father  to  a  man  learned  in  the  Vedas,*  and  was,  therefore,  peculiar 
to  Brahmins. 

It  is  the  only  one  now  left  of  the  four  approved  forms  of  marriage, 
and  is  now  suitable  for  all  classes.6 


2,  The  Laivaf 

Eaiva,  In  this  form,  which  was  peculiar  to  Brahmins,  the  maiden  was  given 

in  marriage  to  the  officiating  priest.7 


3.  The  Arsha* 

In  this  form  the  father  gave  his  daughter  in  consideration  of  one  or 
two  pair  of  oxen,8  It  was  peculiar  to  Brahmins. 


1  Him  v.  Hamji  Perm  (1912),  37 
Bom.  295;  U  Bom.  L.  R.  1182; 
Chunilal  v.Surajram  (1909),  33  Bom. 
433  ;  1 1  Bom.  L.  R.  708 ;  AutMke- 
rnmlu  Chetty  v.  Ramanitjam  Chetty 
(1909),  32  Mad.  512,  at  p.  517. 

2  See  “  lanu,”  chap.  iii.  paras. 

21-41 ;  “  Yajnavalkya,”  i.  58-61 ; 

“Harada,”  chap.  xii.  paras.  39-54; 

Colebrooke’s  “Digest,”  vol.  iii.  604, 

“The  different  forms  of  marriage 

recognized  by  the  Hindu  law  are 
probably  to  be  traced  historically  to 
the  customs  of  different  tribes  which 

afterwards  coalesced  to  form  a  single 
community,”  per  West,  J.,  in  Vina- 
rangam  v.  Lafodiuman  (1871),  8  Bom. 
H.  C.  0.  0.  244,  at  p.  254, 


5  So  called  because  peculiarly  fit 
for  Brahmins;  Colebrookc’s  “Digest,” 
vol.  iii.  p.  604. 

4  “  Manu,”  chap.  iii.  para.  27. 

5  Jaikisondas  Qopaldas  v.  Harh- 
sondas  Eullochandas  (1876),  2  Bom. 
9,  at  p,  14;  Sivarama  Casia  Pillay 
v.  Bagavan  Pillay ,  Mad.  S.  D.  for 
1859,  p.  44,  cited  in  Horton’s  “  Bead¬ 
ing  Cases,”  Part  I.  p.  5. 

6  Lit.  divine :  so  called  as  being  a 
ceremony  proper  for  the  gods. 

7  Manu,”  iii.  28.  Colebrooke’s 
“  Digest,”  vol.  iii.  p.  604, 

8  Lit.  scriptural,  anything  for  which 
a  Bishi  is  an  authority;  Wilson’s 
“  Glossary,”  p.  32. 

9  “  Manu,”  chap.  ifi.  para.  29. 
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4.  The  Prajapatya  or  Kay  a.1 

In  this  form  the  bridegroom  was  an  applicant  for  the  bride.  It  was  Prajapaiya. 
peculiar  to  Brahmins.2 


5.  The  Asura .3 

In  this  form  the  bridegroom  purchased  the  bride  from  her  father*4  Asura, 
The  only  difference  between  this  form  and  the  Arsha  form  is  that  in  this 
form  property  other  than  cattle  is  taken  by  the  father  of  the  bride.5  The 
mere  giving  of  a  present  to  the  bride  does  not  render  the  marriage  an 
Asura  marriage.6  Although  there  may  bo  Brahma  ceremonies,  where 
there  is  a  “  bride  price,”  the  marriage  is  an  Asura  marriage.7 

This  form  of  marriage  was  permissible  to  Vaisyas  and  Sudras,  but 
not  to  the  two  highest  classes.8  It  is  now  applicable  to  all  classes9  and 
seems  to  be  commonly  practised  throughout  India.  It  is  said  to  be,  in 
fact,  the  most  common  form  of  marriage,10  at  any  rate  among  Sudras  in 
Southern  India,11  and  members  of  the  Bhandari  and  other  inferior  castes 
in  Western  India.12 


6.  The  Gandharba ,13 

This  form  depended  solely  upon  the  mutual  consent  of  the  parties  Gandharba . 
marrying.  It  was  confined  to  the  Kshatriyas  or  military  class,14  and  seems 
to  have  been  effected  by  mere  consummation.16  Although  this  form  Allowed  by 
of  marriage  is  not  recognized  by  the  general  Hindu  law,  a  form  of  that  custom* 
name  is  permitted  in  some  cases  by  family  usage.  In  a  case  decided  by 
the  Bengal  Sudder  Court  in  1817,  a  marriage  by  a  member  of  the  military 


1  So  called  as  being  the  ceremony 
of  the  Kas  or  Prajapatis ,  the  lords 
of  created  beings  or  progenitors  of 
mankind ;  “  Manu,”  chap.  i.  para. 
34  ;  chap.  iii.  para.  30. 

2  See  Banerjee’s  “Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  82. 

3  Lit.  demoniacal ;  Wilson’s  “  Glos¬ 
sary^”  p.  37.  “It  is  called  the 
Asura  form,  as  being  the  ceremony 
of  the  Asuras,  or  the  aboriginal  non- 
Aryan  tribes  of  India.”  Banerjee’s 
“  Law  of  Marriage,”  3rd  ed.,  p.  83. 

4  “  Manu,”  chap.  iii.  para.  31. 

6  Bhattacharya’s  “Hindu  Law,” 
2nd  ed.,  p.  104. 

0  Jaikisondas  Gopaldas  v.  Harki - 
sondas  Hullochandas  (1876),  2  Bom.  9, 
at  p.  15.  “  Manu,”  chap.  iii.  para.  54. 

7  Chunilal  v.  Surajram  (1909),  33 
Bom.  433  ;  11  Bom.  L.  K,  708.  See 
aide,  p.  54. 

8  Jaikisondas  Gopaldas  v.  Harki - 

sondas  Hullochandas  (1876),  2  Bom. 

9,  at  p.  14  Colebrooke’s  “  Digest,” 


vol.  iii.  p.  604.  Steele,  p.  31. 

9  Visvanathan  v.  Saminaihan  (1889), 
13  Mad.  83.  See  Keshow  Rao  Diioa - 
kur  v.  Naro  Junardhun  Patunkur 
(1821),  2  Borr.  194 ;  Nundlal  Bhug- 
wandas  v.  Tapeedas  (1810),  1  Borr.  14. 
As  to  Western  India,  see  Vijiarangam 
v.  LaksTmman  (1871),  8  Bom,  H.  C. 
O.  C.  244. 

10  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  p.  83.  Strange’s  “Hindu 
Law,”  i.  43. 

11  See  Mayne’s  “Hindu  Law,”  8th 
ed.,  pp.  99,  100. 

12  Vijiarangam  v.  Lakshuman 
(1871),  8  Bom.  H.  C.  O.  C.  244. 

13  The  name  is  taken  from  that  of 
“  a  kind  of  inferior  divinity  atten¬ 
dant  upon  Indra  and  Kuvera,  and  dis¬ 
tinguished  for  musical  proficiency.” 
Wilson’s  “  Glossary,”  p.  164. 

14  See  “  Manu,”  chap.  iii.  paras. 
32,  41. 

15  “fearkar’s  “  Hindu  Law,”  3rd  ecL, 
p.  84. 
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Rahshasa. 


Paisacha, 


Customary 
form  of 
marriage.  ’ 


class  in  this  form  was  recognized,1  and  the  same  Court,  in  1853, 2  upheld 
a  similar  marriage  by  a  Rajah  of  Julpigoree,  who  belonged  to  an  aboriginal 
tribe,  which  had  to  some  extent  adopted  Hindu  customs.3 

This  form  of  marriage  is  said  to  exist  still  in  the  family  of  the  Tipperah 
Rajahs,4  and  it  was  recently  asserted  to  have  taken  place  in  a  family 
in  Ganjam.5  A  religious  ceremony  is  now  as  necessary  in  a  marriage  in 
this  form  as  -when  the  marriage  takes  place  in  the  ordinary  forms. 6  The 
Gandharba  form  of  marriage  as  now  celebrated,  and  the  ancient  form  seem, 
therefore,  to  resemble  one  another  in  name  only 

7.  Th eBahhasa.7 

This  was  a  marriage  by  capture,8  and  would  in  the  present  day  be 
dealt  with  by  the  criminal  law.9  It  was  peculiar  to  the  Kshatriyas,  or 
warrior  class.10 

8.  The  Paisadha,11 

In  this  form  the  Hindu  law  for  the  sake  of  the  woman  and  her  offspring 
treated  as  a  marriage  a  seduction  by  fraud. 

Where  by  immemorial  and  continuous  custom 12  a  form  of 
marriage,  "which  is  not  repugnant  to  the  fundamental  principles 


1  Hujmu  Chul  v.  Bhadoorun 
{Ranee),  referred  to  in  Ben.  S.  D.  A. 
1846,  p.  340,  and  7  Ben.  Sel.  R.  355 
(new  edition,  pp.  355,  356). 

2  Mokrund  Deb  RaeJcut  v.  Bisses - 
suree  {Ranee),  Ben.  S.  D.  A.  1853, 
p.  159. 

8  See  Panindr  a  Deb  RaiJcat  v. 
Bajesmr  Das  (1885),  12  I.  A.  72; 

11  Calc.  463. 

4  See  Chuckrodhuj  Thakoor  v. 
Beer  Chunder  Joobraj  (1864),  1  W. 
R.  C.  R.  194. 

6  Brindavana  v.  Radhamani  (1888), 

12  Mad.  72.  A  marriage  in  this 
form  was  also  asserted  in  Hari 
Krishna  Devi  Gam  {Sri  Gajapaty)  v. 
Radkika  Patta  Madia  Devi  Garu 
{Sri  Gajapaty)  (1865),  2  Mad.  H.  0. 
369 ;  S.  C.  on  appeal,  Radhika  Patta 
MaJia  Devi  Garu  {Sri  Gajapathi) 
v.  Nilamani  Patta  Mala  Devi  Garu 
{Sri  Gajapathi)  (1870),  13  M.  I.  A. 
497 ;  6  B.  L.  R.  202  ;  14  W.  R.  P.  C. 
33. 

6  Brindavana  v.  Radhamani  (1886), 
12  Mad.  72  ;  Hari  Krishna  Devi  Garu 
{Sr%  Gajapaty)  v.  Radhika  Patta  Maha 
Devi  Garu  {Sri  Gajapaty)  (1865), 
2  Mad.  H.  C.  369,  at  p.  374*  See 
Chuckrodhuj  Thakoor  v.  Beer  Chunder 
Joobraj  (1864),  1  W.  R.  C.  R.  194 ; 


Bhaoni  v.  Maharaj  Singh  (1881),  3 
All.  738. 

7  Lit.  a  fiend-like  marriage.  See 
Wilson’s  “  Glossary,”  p.  436. 

8  “The  seizure  of  a  maiden  by 
force  from  her  house  while  she  weeps 
and  calls  for  assistance,  after  her 
kinsmen  and  friends  have  been  slain 
in  battle  or  wounded,  and  their  houses 
broken  open,  is  the  marriage  styled 
RakshasaP  “Manu,”  chap.  iii. 
para.  33. 

8  Indian  Penal  Code  (Act  XLV.  of 
1860),  s.  366. 

10  Jaikisondas  Gopaldas  v.  Harki - 
sondas  Hullochandas  (1876),  2  Bom. 
9,  at  p.  14. 

11  Lit.  diabolical.  Wilson’s  “  Glos¬ 
sary,”  p.  389.  “When  the  lover 
secretly  embraces  the  damsel,  either 
sleeping  or  flushed  with  strong  liquor, 
or  disordered  in  her  intellect,  that 
sinful  marriage  called  Paisacha  is  the 
eighth  and  basest.”  “Manu,”  iii. 
para.  34. 

12  See  Gatbx  Ram  Mistree  v.  Moohita 
Kochin  Atteah  Domoonee  (1875),  14 
B.  L.  R.  298 ;  13  W.  R.  C.  R.  179 ; 
“  Manu,”  iii.  35.  As  to  the  necessary 
conditions  for  the  validity  of  a  custom, 
see  ante,  pp.  28,  29. 
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of  Hindu  law,  is  invariably  practised  by  a  particular  class  of 
persons  or  family,  a  marriage  in  such  form  is  valid. 

In  the  ease  of  a  family  or  race  which  is  not  Hindu  lay  origin, 
but  which  has  gradually,  or  otherwise,  more  or  less  adopted 
Hindu  customs  or  Hindu  law,  a  custom  at  variance  with  Hindu 
law  would  be  upheld,1 2 *  provided  that  it  were  not  repugnant  to 
general  ideas  of  morality. 

The  following  forms  of  marriage  poeuliar  to  individual  families  havo  Forms  of 
/  r  n  f,  •  t  i  n  i  mama  go  ae- 

(amongst  others)  been  recognized  by  the  Courts  : —  cording  to 

In  the  Raj  family  of  Hill  Tipperah,  marriage  takes  place  in  the  family  usages. 
Gandharba  3  or  Saniigrihita  3  form,  but  the  wife  married  in  that  form 
seems  to  be  inferior  to  a  wife  married  in  accordance  with  the  ordinary 
form.4 

A  Rajah  of  Orissa  can  marry  a  girl  of  a  different  caste  in  what  is  called 
the  phulbiha  form,  which  consists  in  putting  a  garland  round  the  neck  of 
the  woman,  or  in  an  exchange  of  garlands.5 

The  Sagai  form,6  by  which  widows  of  the  Namosndra  caste,7  and  of 
the  Koiries  and  other  low  castes  in  Behar,8  and  of  the  Hulwaee  caste,9 * 
remarry. 

The  Kurao  Lhureecha,  or  the  marriage  of  a  widow  with  her  deceased 
husband’s  brother,  is  common  among  Jats  19  and  the  Lodh  caste 11 *  in  the 
Morth-West. 

The  Serai  Udihi  12  form,  by  which  wives,  deserted  by  their  husbands, 
can  remarry  according  to  the  custom  of  the  Lingaits  of  South  Canara.13 


1  See  Fanindra  Deb  Raikat  v. 
Rajeswar  Das  (1885),  12  I.  A.  72  ; 
11  Calc.  463. 

2  See  ante ,  p.  55. 

8  Lit.  one  who  receives  holy  water. 

4  See  Chuckrodhuj  Tliakoor  v.  Beer 
Chunder  Joobraj  (1864),  1  W.  R.  C.  R. 
194 ;  Nobodip  Chundro  Deb  Burmun 
(Rajkumar)  v.  Bir  Chundra  Manikya 
Bahadoor  (Rajah)  (1876),  25  W.  R. 
C,  R.  404,  at  pp.  410,  414. 

5  As  to  the  customs  of  the  Urya 
Rajahs  and  Chiefs,  see  the  Pachis 
Siwal,  or  twenty-five  questions  put 
by  the  superintendent  of  the  Tribu¬ 
tary  Mehals  in  1814  to  the  leading 
Rajahs  in  those  Mehals.  These 

answers  have  been  recognized  by  the 

Courts,  e.g.  see  Prandhur  Roy  v. 

Ramchender  Mongraj ,  Ben.  S.  D.  A, 

1861,  p.  16 ;  Durrap  Sing  Deo  v. 

Buzzurdhun  Roy  (1863),  2  Hay.  335 ; 

Rungadhur  Nurendra  Mardraj  Malta* 
pattur  v.  Juggumath  Bhromurbor  Roy 

(1877),  l  Shome’s  “Law  Reporter,” 

0.  R.  92,  at  p.  95.  The  substance 


of  the  answers  is  given  in  Banerjce’s 
“Law  of  Marriage,”  3rd  ed.,  pp. 
242,  243. 

s  In  this  form  the  main  ceremony 
consists  in  putting  a  red  or  Sindur 
mark  on  the  bride’s  forehead  in  the 
presence  of  assembled  friends  and 
relatives.  Bissuram  Koiree  v. 
Empress  (1878),  3  C.  L.  R.  410. 

7  Hurry  Churn  Dass  v.  Nimai 
Chcmd  Keyal  (1883),  10  Calc.  138 ; 
13  C.  L.  R.  207.  See  Jukni  v.  Queen 
Empress  (1892),  19  Calc.  627. 

8  Bissuram  Koiree  v.  Emj>ress 
(1878),  3  C.  L.  R.  40. 

9  Kally  CTiurn  Shaw  v.  Dukhee 
Bibee  (1879),  5  Calc.  692. 

10  PoorunmuX  v.  Toolsee  Ram 
(1868),  3  Agra.  350 ;  Queen  v. 
Bahadur  Singh  (1872),  4  N.  W.  P.  128. 

11  Kesaree  v.  Samardhan  (1873),  5 
N.  W.  P.  94. 

18  Giving  a  cloth. 

i®  Virasangappa  v,  Rudrappa  (1885), 
8  Mad.  440. 
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CEREMONIES, 


[chap.  I. 


New  sect. 


Betrothal, 


As  to  the  Sikh  forms  of  marriage,  see  Juggomofom  Mullich  ( Doe  dem) 
v.  Saumcoomar  Bebee  (1815),  2  Mori.  Dig.  43  ;  Anand  Marriage  Act  (VII. 
of  1909). 

As  to  forms  of  marriage  which  are  recognized  by  local,  tribal,  or  family 
custom,  see  Banerjee’s  “  Law  of  Marriage,”  3rd  ed.,  Lecture  VI. ;  Bhat- 
tacharya’s  “Hindu  Law,”  2nd  ed.,  pp.  105,  111,  112;  Risley’s  “Tribes 
and  Castes  of  Bengal”;  Crooke’s  “Tribes  and  Castes  of  the  North- 
Western  Provinces  and  Oudh  ”  ;  Mayne’s  “  Hindu  Law,”  8th  ed.,  pp. 
121-125. 

As  to  the  marriage  of  Hindus  domiciled  in  the  Madras  Presidency 
following  the  Marumakkatayan  or  the  Aliyasantana  law  of  inheritance, 
see  Madras  Act  IV.  of  1896. 

Among  the  Nairs  of  Malabar  there  is  a  form  of  marriage  called  “  San- 
banclham .”  There  are  no  ceremonies.  It  is  dissoluble  at  the  will  of 
either  party.  The  wife  and  children  acquire  no  rights  of  maintenance  or 
inheritance.  It  does  not  seem  to  have  been  recognized  by  the  Courts,1 
but  it  has  been  recognized  by  the  Legislature  in  permitting  registration 
of  such  marriages.2 

The  Travancore  Legislative  Council  has  passed  the  Nair  Regulation 
recognizing  the  present  custom  of  presentation  of  cloth  by  a  bridegroom  to 
the  bride  as  a  legal  form  of  marriage  among  Nairs. 

Where  “  a  new  Hindu  sect  comes  into  existence,  and,  from 
religious  scruples,  adopts  a  form  of  marriage  somewhat  different 
to  the  ordinary  form,  it  would  be  going  too  far  to  hold  that 
these  marriages  are  void,  and  thus  to  bastardize  a  whole  com¬ 
munity,  simply  because  the  sect  and  its  practices  are  of  recent 
origin.”  3 

The  Provisions  of  the  Marriage  Act  (III.  of  1872)  apparently  apply  to 
the  Progressive  Brahmos,  but  have  no  reference  to  the  Adi  or  Conservative 
Brahmos  who  claim  to  be  Hindus. 


Marriage  Ceremonies, 

t- 

It  is  usual,  but  not  necessary,  that  marriage  should  be 
preceded  by  a  betrothal,  or  formal  promise  by  the  father,  or 
other  guardian,4  to  give  the  girl  in  marriage.5  Such  betrothal 


1  15  C.  W.  N.  eche. 

2  Malabar  Marriage  Act  (IV.  of 

1896,  M.  C.),  s.  3. 

*  Banerjee’s  “  Law  of  Marriage,” 
3rd  ed,  p.  235.  As  to  the  marriage 

of  Brahmos,  see  Hid.,  pp.  100,  104, 
105, 264,  265,  and  Sonaluxmi  v.  Vish- 
nuprasad  Hariprasad  (1903),  28  Bom. 
597 ;  6  Bom.  L.  R,  58,  whom  a  biga¬ 


mous  marriage  of  members  of  the 
Brahmo  Samaj  was  held  to  be  invalid. 
See  Mutkusami  Mudaliar  V/  Masila- 
mani  (1909),  33  Mad.  342. 

4  Ante,  pp.  46,  47. 

5  This  is  called  vagdam,  or  gift  by 
word.  Banerjee’s  “  Law  of  Marriage,” 
3rd  ed.,  p.  87 ;  Wilson’s  “  Glossary,” 
p.  538. 
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is  revocable,1  and  is  not,  in  law,  any  obstacle  to  a  marriage  with 
another  man.2 

A  promise  of  marriage  cannot  be  enforced  by  a  suit  for  specific  perform-  Effect  o£ 
ance,3  but  a  refusal  to  complete  a  betrothal  or  a  promise  of  marriage  by 
an  actual  marriage  would  give  to  the  injured  party  a  right  to  recover 
from  the  person  making  the  promise  compensation  for  the  loss,  if  any, 
sustained  by  the  breach  of  promise.4  In  case  of  such  breach,  a  father,  or 
guardian,  would  be  entitled  to  recover  money  properly  expended  in 
contemplation  of  such  marriage.5  Such  suits  cannot  be  brought  in  a 
Provincial  Small  Cause  Court.6 

Should  the  betrothed  damsel  die  before  the  marriage,  the  bridegroom  Death  of 
is  entitled  to  recover  back  the  presents  given  by  him  to  her,  subject  to  bride* 
paying  such  expenses  as  have  been  incurred.7 * 

There  can  be  no  valid  marriage  in  any  form  without  a  sub-  Necessity  for 

..  .  -o  ceremonies. 

stantial  performance  of  the  requisite  religious  ceremonies.** 

Even  when  the  gandhafba  form  of  marriage 9  is  permissible  by  custom 
the  Courts  will  not  recognize  it  unless  religious  rites  have  been  performed, 
although  the  gift  of  the  bride  is  in  a  marriage  in  that  form  unnecessary.10 

Hindu  law  does  not  recognize  a  marriage  contracted  by  a  Hindu, 
otherwise  than  with  Hindu  ceremonies,  as,  for  instance,  while  he  is  a 
convert  to  another  religion.11 


1  See  In  the  matter  of  Gunput 
Narain  Singh  (1875),  1  Calc.  74; 
Timed  Kiha  v.  Nagindas  Narotamdas 
(1870),  7  Bom.  H.  C.  (0.  C.)  122 ; 
Sircar’s  “  Vyavastha  Darpana,”  2nd 
ed.,  pp.  645,  646.  Steele,  24,  160. 
Banerjee’s  “  Law  of  Marriage,5’  3rd 
ed.,  pp.  53,  87-89. 

8  Ante,  p.  37. 

3  Act  I.  of  1877  (Specific  Relief), 
s.  21,  cl.  b.  See  illustration  to  that 
section,  “A  contracts  to  marry  B.” 
See  In  the  matter  of  Gunput  Narain 
Singh  (1875),  1  Calc.  74 ;  Timed  Kiha 
v.  Nagindas  Narotamdas  (1870),  7 
Bom.  H.  C.  (0.  C.)  122. 

4  Act  IX.  of  1872  (Contracts),  s.  73, 

Purshotamdas  Tribhovandas  v.  Pursho - 
tamdas  Mangaldas  Nathubhoy  (1896), 
21  Bom.  23 ;  Mulji  Thahersey  v. 
Gomti  (1887),  11  Bom.  412 ;  Timed 

Kikav.  Nagindas  Narotamdas  (1870), 

7  Bom.  H.  C.  (0.  C.)  122,  at  p.  136. 
See  Noufbut  Singh  v.  Lad  Kooer  (Mus- 

sumat  (1873),  5  N.  W.  P.  102;  In 

the  matter  of  Gunput  Narain  Singh 
(1875),  1  Calc.  74,  at  p.  76.  A  person 
not  a  party  to  the  contract  is  not 

liable:  Jehisondas  v.  Ranchoddas 

(1910),  41  Bom.  137, 


5  “  Mitakshara,”  chap.  ii.  s.  11, 
para.  28 ;  Rambhat  v.  Timmaya 
(1892),  16  Bom.  673  ;  Jogeswar  Ohah - 
rabatti  v.  Panch  Kauri  Chakrabatti 
(1870),  5  B,  L.  R.  395. 

6  Act  IX.  of  1887,  Sched.  II.,  art. 
35 ;  Kali  Sunher  Bass  v.  Koylash 
Chunder  Bass  (1888),  15  Calc.  833. 

7  “  Mitakshara,”  chap.  ii.  s.  11, 
paras.  29,  30 ;  “  Daya-Krama-San- 
graha,”  chap,  ii.,  s.  1#  para.  1. 

8  See  Banerjee’s  “  Law  of  Marriage,” 
3rd  ed.,  pp.  99, 100, 105,  and  texts  and 
other  authorities  there  cited.  Sircar’s 
“  Vyavastha  Darpana,”  2nd  ed.,  p. 
650.  Strange’s  “Hindu  Law/’  vol.  i. 
p.  42. 

9  Ante,  pp.  55,  56. 

10  Brindavana  v.  Radhamani  { 1888), 
12  Mad.  72 ;  Bari  Krishna  Devi 
Garu  (Sri  Gajapaty)  v.  Radhika 
Patta  Mahadevi  Garu  (Sri  Gajapaty) 
(1865),  2  Mad.  H.  C.  369,  at  p.  374. 
See  Strange’s  “  Hindu  Law,”  vol.  i. 
p.  42.  Sircar’s  “  Vyavastha  Dar- 
pana,”  2nd  ed.,  p.  650. 

11  Muthusami  Mudaliar  v.  Masila- 
mani  (1909),  33  Mad.  342,  at  pp.  348, 
349, 
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Nature  of 
ceremonies. 


Usual  core- 
monies. 


Conditional 

marriage. 


The  ceremonies  vary  according  to  local  cr  family  or  caste  1 
usage. 

The  ceremonies  which  are  usually  performed  2  are  described 
in  detail  by  H.  T.  Colebrooke,3  and  in  lesser  detail  in  Banerjee’s 
“  Law  of  Marriage  ”  4 *  and  in  Bhattacharya’s  “  Hindu  Law.”  6 
See  also  Bislev’s  “  Tribes  and  Castes  of  Bengal,”  vol.  i.  pp. 
148-152. 

The  ceremonies  usually  commence  with  the  performance  of  the  nandi- 
mulch,  or  vriddi  shradda ,  by  the  bride’s  father  in  honour  of  his  ancestors,6 
and  the  ceremonious  bathing  of  the  bride.  On  the  bridegroom  coming 
to  the  house  he  is  ceremoniously  received,  and  certain  ceremonies,  the  most 
important  of  which  is  the  gift  of  the  bride  to  the  bridegroom,7  are  observed. 
On  the  night  of  that  day,  or  on  the  day  following,  the  operative  marriage 
ceremonies  are  performed  by  the  bridegroom  and  bride.  This  is  called 
panigrahana,  or  the  acceptance  of  the  bride’s  hand  by  the  bridegroom. 
The  sacred  fire  is  kindled  and  oblations  are  made.  The  bridegroom  takes 
the  bride’s  hand,  she  steps  on  a  stone.  The  bridegroom  recites  a  fixed 
text.  A  hymn  is  chanted.  The  bride*  and  bridegroom  walk  round  the 
fire,  and  then  comes  the  most  material  of  the  marriage  rites.  The  bride 
is  conducted  by  the  bridegroom,  and  directed  by  him  to  step  successively 
into  seven  circles,  a  text  being  recited  at  each  step.  This  is  called  Sapta- 
padi.  On  the  taking  of  the  seventh  step,  and  not  until  then,  the  marriage 
is  complete  and  irrevocable.8  The  bride  thenceforth  becomes  a  member 
of  her  husband’s  family.9 

Other  ceremonies  which  are  not  essential  to  the  validity  of  the  marriage 
are  subsequently  performed.10 

Sata  (exchange)  marriage,  which,  according  to  the  custom  of  the  Kudwa 
Kuribi  caste,  is  conditional  upon  the  bridegroom’s  father  providing  a 


1  (1866),  3  Mad.  H.  C.  App.  vii. 

2  These  ceremonies  are  observed 
whether  the  marriage  be  strictly  in 
the  Brahma,  form,  or  whether,  in 
consequence  of  a  payment  having 
been  made  to  the  bride’s  family,  the 
marriage  is  in  the  Asura  form  ; 
Banerjee’s  “  Law  of  Marriage,”  3rd 
ed.,  p.  94 ;  V  enkatacharynlu  v.  Manga- 
charyulu  (1890),  14  Mad.  316,  at  p. 
319 ;  Chunilal  v.  Surajram  (1909), 
33  Bom.  433;  11  Bom.  L.  R.  708; 
Authikesavulu  Ghetty  v.  Mamanujam 
Chetty  (1909),  32  Mad.  512. 

3  Essay  III.  on  the  Religious  Cere¬ 
monies  of  the  Hindus  and  of  the 
Brahmins  especially,  “  Asiatic  Re¬ 
searches,”  voh  vii.  p.  288. 

4  3rd  ed.,  pp.  95-98. 

6  2nd  ed.,  chap.  viii. 

6  The  performance  of  this  sradh  is 

Wi  essential ;  Brindabun  Chandra 


Kurmokar  v.  Chandra  Kurmokar 
(1885),  12  Calc.  140,  at  p.  142. 

7  This  transfers  the  guardianship 
of  the  girl. 

8  Brindabun  Chandra  Kurmokar  v. 
Chundra  Kurmokar  (1885),  12  Calc. 
140,  at  p.  143.  See  Venkatacharyidu 
v.  Rangacharyulu  (1890),  14  Mad. 
316,  at  p.  318.  Colebrooke’s  Essay 
on  the  Religious  Ceremonies  of  tho 
Hindus,  “  Asiatic  Researches,”  vol. 
vii.  p.  303.  Strange’s  “  Hindu  Law,” 
vol.  i.  p.  37.  Strange’s  “Manual,” 
para.  38.  “  Manu,”  chap.  viii.  para. 
227.  Colebrooke’s  “  Digest,”  vol.  ii. 
pp.  487,  488. 

9  Bhattacharya’s  “  Law  of  tho 
Joint  Family,”  pp.  140,  141. 

10  For  instance,  see  Vaiknntam 
Ammangar  v.  Kallapiran  Ayyangar 
(1902),  26  Mad.  497. 
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girl  to  be  married  to  the  son  of  the  bride’s  father,  does  not  take  effect  until 
the  condition  has  been  performed,  although  the  marriage  ceremonies  have 
been  completed.3- 

Whatever  words  spoken,  ceremonies  performed,  or  engage-  Remarriage  of 
ments  made  on  the  marriage  of  a  Hindu  female  who  has  not  widow‘ 
been  previously  married,  are  sufficient  to  constitute  a  valid 
marriage,  have  the  same  effect,  if  spoken,  performed,  or  made 
on  the  marriage  of  a  Hindu  widow ;  and  no  marriage  can  be 
declared  invalid  on  the  ground  that  such  words,  ceremonies, 
or  engagements  are  inapplicable  to  the  case  of  a  widow.1 2 

Although  certain  ceremonies  are  usual  when  the  wife  attains  consumma.. 
puberty,  consummation  is  not  necessary  to  the  validity  of  ation' 

Hindu  marriage.3 

There  may  be  a  custom  by  which  a  ceremony  is  necessary  on  the  wife 
obtaining  puberty.4 


Disputes  as  to  Marriage. 

The  Courts  have  power  to  determino  the  validity  of  a  jurisdiction  to 
marriage  either  in  a  suit  properly  constituted  for  that  purpose,  vaUditTof 
or  in  a  suit  or  proceeding  in  which  the  question  incidentally  marria£e- 
arises.5 

For  instance,  the  question  may  arise  in  a  suit  for  the  possession  of 
property,  or  for  the  restitution  of  conjugal  rights,  or  in  a  proceeding 
relating  to  the  guardianship  of  a  minor,  or  as  to  the  right  to  letters  of 
administration,  or  in  a  criminal  prosecution  for  bigamy,  or  adultery,  or 
for  enticing  away  a  married  woman. 

A  suit  will  lie  for  a  declaration  that  the  defendant  was  not,  as  he  or  Suit  for  jacti- 
she  alleged  himself  or  herself  to  be,  the  husband,  or  wife,  of  the  plaintiff.6  tatio?  of 

m&m&go. 

A  decision  as  to  the  fact  or  validity  of  a  marriage  can  only  onty  binds 
bind  the  parties  to  the  litigation,7  and  then  only  if  the  case  parties* 
complies  with  the  conditions  prescribed  by  s.  11  of  the  Civil 
Procedure  Code,  1908.8 


1  Ugri  ( Bai )  v.  Purshottam  Bhu- 
dar  (Patel)  (1892),  17  Bom.  400. 

2  Hindu  Widow’s  Remarriage  Act 
(XV.  of  1856),  s.  6. 

3  Administrator-General  of  Madras 
y.  Anandachari  (1886),  9  Mad.  466, 
at  p.  470  ;  Dadaji  BMJcaji  v.  Rub 
mabai  (1886),  10  Bom.  SOI,  at  p. 
311 ;  Strange’s  “  Hindu  Law,”  vol. 
ii.  32,  33. 

4  Boolchand  KoUta  v.  JanoJcee 

(1876),  25  W.  R.  0.  R.  386. 


5  See  Aunjona  Dasi  v.  PraMad 
Chandra  Ghose  (1870),  6  B.  L.  R« 
243  ,*  14  W.  R.  O.  R.  403. 

6  See  Mir  Azmat  Ali  v.  Mahmud - 
ul-nissa  (1897),  20  AIL  96. 

7  See  Bromhomoyee  v.  Kashi 
Chunder  Sen  (1881),  8  Calc.  266 ;  10 
C.  L.  R.  91. 

8  Act  V.  of  1908 ;  cf.  Act  XIV.  of 
1882,  s.  13.  See  Evidence  Act  (I.  of 
1872),  s.  43. 
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Presumption  ]  Where  it  has  been  proved  that  a  marriage  has  been  cele- 
of  marriage!y  brated  there  is  a  presumption  that  it  is  valid  in  law,1  and  that 
all  the  necessary  ceremonies  were  performed.2 

A  strong  presumption  arises  when  the  parties  are  recognized 
by  all  persons  concerned  as  man  and  wife,  and  so  described  in 
important  documents  and  on  important  occasions,3 

Suit  for  resti-  It  has  been  held  by  a  Bench  in  the  Bengal  High  Court  4  that  this 
tution  ol  con-  presumption,  although  it  applies  to  questions  of  inheritance,  does  not 
S  g  *  apply  to  a  suit  for  restitution  of  conjugal  rights,  and  that  in  such  a  suit 
the  performance  of  the  ceremonies  must  be  strictly 4  proved,  but  in  an 
earlier  case  another  Bench  of  the  same  Court 5  applied  the  presumption 
to  a  similar  suit.  It  is  submitted  that  there  is  no  valid  reason  for  making 
this  distinction.  Evidence  of  treatment  is  sufficient  to  prove  a  marriage, 
even  in  a  suit  for  restitution  of  conjugal  rights,  where  the  parties  arc  not 
subject  to  the  Indian  Divorce  Act,6  which,  of  course,  Hindus  are  not,  so 
a  fortiori ,  evidence  of  the  marriage  having  been  celebrated  would,  it  is 
submitted,  be  sufficient. 

Widow.  This  presumption  applies  also  in  the  case  of  the  remarriage  of  a  widow.7 

It  has  no  application  when  a  former  valid  subsisting  marriage  of  tho 
woman  has  been  proved,8 


Presumption 
as  to  form  of 
marriage. 


There  is  also  a  presumption  even  among  Sudras 9  that  tho 


1  Inderun  Valungypooly  Taver  v. 
j Uamasawmy  Pandia  Palaver  (1869), 
13  M.  I.  A.  141,  at  p.  158  ;3B.L. 
R.  P.  C.  1,  at  pp.  3,  4 ;  12  W.  R.  P.  0. 
41,  at  p.  42  ;  Mouji  Lai  v.  Chandra* 
batti  Kumari  (Musammat)  (1911),  38 
I.  A.  122  ;  38  Calc.  700  ;  15  C.  W.  N. 
790;  13  Bom.  L.  R.  534;  Fakir- 
gauda  v.  Oangi  (1896),  22  Bom.  277, 
at  p.  279.  As  to  the  proof  of  a 
marriage,  see  Luchmi  Koer  v. 
Moghunath  Das  ( Chowdhry  Mohunt) 
(1900),  27  I.  A.  142  ;  27  Calc.  971  ; 
4  C.  W.  N.  685.  Act  I.  of  1872,  s.  50. 
See  Muthusami  Mudaliar  v.  Masila - 
mani  (1909),  33  Mad.  342. 

2  Brindabun  Chandra  Kurmokar  v. 

Chundra  Kurmokar  (1885),  12  Calc. 

140,  at  pp.  142,  143  ;  Administrator- 

General  of  Madras  v.  Anandachari 

(1886),  9  Mad.  466,  at  pp.  469,  470. 

“  If  the  evidence  was  sufficient  to 

prove  the  performance  of  some  cere¬ 

monies  usually  observed  on  such 
occasions,  a  presumption  is  always  to 
be  drawn  that  they  are  duly  com¬ 
pleted,  until  the  contrary  is  shown.” 
Diwali  (Bai)  v.  Moti  Kccrson  (1896), 


22  Bom.  509,  at  p.  512. 

3  Mouji  Lai  v.  Ghandrabaiti  Kumari 
( Musammat )  (1911),  38  I.  A.  122  ; 
38  Calc.  700 ;  15  C.  W.  N.  790  ;  13 
Bom.  L.  R.  534 ;  Bepin  Behary  Das 
Bairagi  v.  At  id  Krishna  Das  Bairagi 
(1911),  17  C.  W.  N.  494. 

4  Surjyamoni  Dosi  v.  Kalikanta 
Das  (1900),  28  Calc.  37,  at  p.  50 ; 
5  C.  W.  N.  195,  at  pp.  204,  205. 

5  Brirdabun  Chandra  Kurmokar  v. 
Chundra  Kurmokar  (1885),  12  Calc, 
140,  at  pp.  142,  143. 

6  Act  I.  of  1872  (Evidence),  s.  50 ; 
see  Chellammal  v.  Ranganatham  Pillai 
(1910),  34  Mad.  277 ;  Mouji  Lai  v. 
Chaidrabatti  Kumari  ( Musammat ) 
(1911),  38 1.  A,  122  ;  38  Calc.  700  ;  15 
C.  W.  N.  790  ;  13  Bom.  L.  R.  534. 

7  Lachman  Iiuar  v.  Mardan  Singh 
(1886)  8  All.  143, 

8  In  re  Millard  (1887),  10  Mad. 
218,  at  p.  221. 

9  Jagannath  Raghunaih  v.  Narayan 
(1910),  34  Bom.  553 ;  12  Bom.  B.  R. 
545 ;  Trikumdas  Damodhar  v.  Ilaridas 
Morarji  (1907),  31  Bom,  583,  at  p, 
587, 


CHAP.  X.] 


DIVORCE, 


63 


marriage  was  according  to  one  of  tho  approved  forms.*  As  the 
Brahma  form  is  the  only  one  remaining  of  such  forms,1 2  it  follows 
that  there  is  a  presumption  that  the  marriage  was  in  accordance 
with  the  Brahma  form.3 

In  prosecutions  under  ss.  494,  495,  497,  and  498  of  the  offences 
Indian  Penal  Code  4  the  fact  5  and  validity  6  of  the  marriage  marriage 
must  be  strictly  proved.7 


Divorce. 

Divorce  is  unknown  to  the  general  Hindu  law.8 

Divorce  is  allowed  by  custom  in  certain  localities  and  among  certain  Divorce, 
low  castes.9  Such  custom  will  not  be  recognized  if  it  is  immoral  or  contrary 
to  public  policy.10 

As  to  the  castes  and  localities  in  which  such  custom  exists,  see  Steele’s 
c‘  Law  and  Custom  of  Hindu  Castes,”  pp.  168,  169 ;  Risley’s  “  Tribes  and 
Castes  of  Bengal ;  ”  Crooke’s  <c  Tribes  and  Castes  of  the  North-Western 
Provinces  and  Oudh ;  ”  Banerjee’s  “  Law  of  Marriage,”  3rd  ed.,  pp. 
248-250,  257 ;  Mayno’s  “  Hindu  Law,”  8th  ed.,  pp.  115-117. 

Where  it  is  allowed  by  custom,  a  divorce  by  mutual  agreement  is 
recognized  by  law.11 

Although  matters  of  divorce  are  frequently  adjudicated  upon  by  a 
panchayet ,  or  assembly  of  a  caste,  such  panchayet  has  no  power  to  declare 
a  marriage  void  or  to  give  permission  to  a  woman  to  remarry.12  In  such 


1  Thakoor  Deyhee  (Mussumat)  v. 
Rat  Baluk  Ram  (1866),  11  M.  I.  A. 
139,  at  p.  175  ;  10  W.  R.  P.  C.  3,  at 
p.  9 ;  Jagannath  Prasad  Gupta  v. 
RunjU  Singh  (1897),  25  Calc.  354,  at 
p.  360  ;  Gojdbai  v.  Maloji  Raje  Bhosle 
( Shrimant  Shahajirao)  (1892),  17  Bom. 
114,  at  p.  117 ;  Judoonaih  Sircar  v. 
Bussunt  Coomar  Roy  Chowdhry  (1873), 
11  B.  L.  R.  286,  at  p.  288 ;  16  W.  R. 
C.  R.  105,  at  p.  106 ;  Kaithe  v. 
Kulladasi  Koundan,  Mad.  dec.  of 
1860,  p.  201,  Norton  L.  C.  5; 
Authikesavulu  Ghetty  v.  Ramanajam 
Ghetty  (1909),  32  Mad.  512, 

2  Ante,  p.  54. 

8  Even  where  tho  marriage  is  with 
a  divorced  woman  who  is  entitled 
by  custom  to  remarry ;  Hira  v. 
Hansji  Pema  (1912),  37  Bom.  295; 
14  Bom.  L.  R.  1182. 

4  Act  XLV.  of  1860. 

5  Empress  v.  Pitambur  Singh 

(1879),  5  Calc.  566  ;  5  C.  L.  R.  597. 

8  See  Danesh  Sheikh  v.  Pa  fir  Mandril 

(1902),  7  0.  W.  N.  143. 

*  Act  l  of  18^2  (Evidence),  s.  50, 


8  Kudomee  Dossee  v.  Joteeram 
Rolita  (1877),  3  Calc.  305 ;  Thapita 
Peter  v.  Thapita  Lakshmi  (1894),  17 
Mad.  235,  at  p.  236  ;  “  Manu,”  chap, 
ix.  paras.  46,  101. 

8  Seo  Kudomee  Dossee  v.  Joteeram 
Rolita  (1877),  3  Calc.  305;  Reg.  v. 
Sanibhu  Raghu  (1876),  3  Bom.  347  ; 
Reg.  v.  Karsan  Goja  (1864),  2  Bom. 

H.  C.  124 ;  Khemkor  v.  Umiashankar 
Ranchhor  (1873),  10  Bom.  H.  C.  381 ; 
Raid  v.  Govinda  Valad  Teja  (1875),  1 
Bom.  97,  at  p.  114 ;  Dyaram  Doolubh 
v.  Umha  (Baee)  (1843),  Morley’s 
“Digest,”  vol.  i.,  N.  S.,  p.  181;  Kasce 
Dhoolubh  v.  Ruitun  Bibee  (1817),  1 
Borr.  410. 

10  Seo  Keshan  llargovan  v.  Gandi  / 

(Bai)  (1915),  39  Bom.  538 ;  17  Boip^ 
L.  R.  584.  ^ 

11  Sankaralingam  Chetti  v.  Sr 
Cheat  (1894),  17  Mad.  479. 
was  a  case  of  members  of  tho  r 
caste  in  Tinnevelly. 

12  See  Reg.  v.  Samhhu  Ragli 
1  Bom.  347  ;  Uji  v.  HalfyJ# 

7  Bom.  H.  C.  A,  0.  nf 
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castes  a  divorce  is  generally  not  effectual,  except  with  the  authority  of 
the  yanckayct1 2 

It  is  incompetent  to  Hindus  at  the  time  of  their  marriage  to  arrange 
that  the  marriage  be  void  in  certain  events,3  whether  divorce  be  or  be  not 
permissible  in  the  particular  caste. 

Except  under  the  circumstances  provided  for  in  Act  XXI. 
of  1866,  the  Courts  have  no  power  to  decree  a  divorce.3 

A  dissolution  of  marriage  is  not  effected  by  the  adultery  4 
of  the  husband  or  wife. 

The  only  remedy  which  a  blameless  wife  has  against  an  offending 
husband  is  to  obtain  a  decree  for  her  separate  maintenance,5  such  decree 
being  practically  equivalent  to  a  decree  for  judicial  separation.6 

The  Indian  Divorce  Act 7  applies  to  a  Hindu  marriage  con¬ 
tracted  before  the  conversion  of  the  parties  to  Christianity.8 

The  change  of  religion9  or  the  excommunication  from 
caste  10  of  either  party  does  not  effect  a  divorce. 

Where  a  Hindu  husband  or  wife  is  deserted  or  repudiated 
on  the  ground  of  his  or  her  conversion  to  Christianity,  a  decree 
for  divorce  can,  under  the  provisions  of  the  Native  Converts 
Marriage  Dissolution  Act  (XXI.  of  1866),11 *  be  made  in  favour  of 
the  person  so  deserted  or  repudiated,  and  the  parties  can  marry 
again  as  if  the  prior  marriage  had  been  dissolved  by  death.13 


1  See  Rahi  v.  Govind  Valad  Teja 
(1875),  I  Bom.  97,  at  p.  114. 

2  Siiaram  v.  Aheeree  Heerahnee 
( Mussamut )  (1873),  11  B.  L.  R.  129; 
20  W.  R.  C.  R.  49. 

3  The  Courts  seem,  formerly  to 
have  granted  divorces.  See  Kaseeram 
Kriyaram  v.  Umbaram  Hureechund 
(1811),  1  Borr.  387. 

4  Subharaya  Pillai  v.  Pamasami 
Pillai  (1899),  23  Mad.  171,  at  pp. 
177,  178. 

5  Post,  p.  94. 

6  See  Sitanath  Mookerjee  v.  Haima- 
butty  Pabee  (Sreemutty)  (1875),  24 
W.  R.  C.  R.  377,  at  p.  379. 

7  IV.  of  1869. 

9  Indian  Divorce  (Amendment)  Act, 

"912  (X.  of  1912),  s.  2.  Before  the 

^ing  of  that  Act  the  Courts  enter- 

i  different  views  on  the  subject, 

ibardhan  Pass  v.  Jasadamoni 

U891),  18  Calc.  252 ;  Thayita 
Thayita  Lakshmi  (1894),  17 
5 ;  Perianayakam  v.  Pottu- 
*90),  14  Mad.  3§2 ;  Magania 
907),  8  Bom.  L.R.850; 


Zuburdust  Xfom(1870),  2  N.  W.  B.  370. 

9  Government  of  Bombay  v.  Ganga 
(1880),  4  Bom.  330 ;  A dminid* 
irator-General  of  Madras  v.  Ananda - 
chari  (1886),  9  Mad.  466;  Peria¬ 
nayakam  v.  Pottukanni  (1890),  14 
Mad.  382,  at  p.  384 ;  Thayita  Peter 
v.  Thayita  Lakshmi  (1894),  17  Mad. 
235,  at  p.  239  ;  In  re  Millard  (1887), 
10  Mad.  218 ;  In  the  matter  of  Bam 
Kumari  (1891),  18  Calc.  264;  Go- 
bardhan  Pass  v.  Jasadamoni  Passi 
(1891),  18  Calc.  252,  at  pp.  254,  255 ; 
contrd  Sinammal  v.  Administrator - 
General  of  Madras  (1885),  8  Mad. 
169 ;  Bahmed  Bibee  v.  Bokeya  Bibee 
(1859),  1  Norton’s  L.  C.  12. 

10  See  Queen  v.  Marimuttu  (1881), 
4  Mad.  243  ;  Administrator -General 
of  Madras  v.  Anandachari  (1886),  9 
Mad.  466  ;  Bisheshur  v.  Mata  Gholam 
(1870),  2  N.  W.  P.  300 ;  contrd  Sin - 
ammo!  v.  Administrator -General  of 
Madras  (1885),  8  Mad.  169. 

11  See  the  prooedure  provided  by 
that  Act. 

12  S,  19  of  the  Act. 


CHAPTER  II. 

husband  and  wifb  ( continued ). 

Reciprocal  Rights  and  Duties. 

The  parties  to  a  marriage  cannot  by  arrangement  or  otherwise  Agreement 
vary  the  rights,  duties,  and  other  incidents  which  the  lawri|$“etc.  ’ 
attaches  to  tjie  marriage  state. 

An  ante-nuptial  agreement,  by  which  the  husband  undertakes  never 
to  remove  his  wife  from  the  parental  abode,  is  not  binding  on  him.1 
Similarly,  no  effect  can  bo  given  to  an  agreement  which  provides  that,  , 
on  the  husband  taking  another  wife,  the  first  marriage  should  be  void.2 


Rights  to  Society  and  Guardianship. 

A  husband  is  entitled  to  the  society  of  his  wife.3  He  can  Bights  of 
require  her  to  live  with  him  wherever  he  may  choose  to  reside,4  husband' 
and  to  submit  herself  obediently  to  his  authority.5 

*  Effect  cannot  be  given  to  an  arrangement  between  husband  and  wife  Post-nuptial 
that  they  should  separate,  and  that  neither  of  them  shall  sue  for  restitution  foJse^arat^o 
of  conjugal  rights,  unless  the  agreement  indicates  a  state  of  circumstances  °r  seParatl0r1, 
which  would  he  an  answer  to  a  suit  for  restitution  of  conjugal  rights.6 


1  Tekait  Mon  Moliini  Jemadai  v. 
Basanta  Kumar  Singh  (1901),  28 
Calc.  751  ;  5  C.  W.  N.  673  ;  Baigi  v. 
Sheonarain  (1885),  8  All.  78,  at  pp. 
79,  80. 

a  Sitaram  v.  Alieeree  HeeraJmee 
(Mussamut)  (1873),  11  B.  L.  R. 
129 ;  20  W.  R.  C.  R.  49. 

8  Binda  v.  Kaunsilia  (1890),  13 
All.  126 ;  Qatha  Bam  Mistree  v. 
Moohita  Kochin  Atteah  Domoonee 
(1875),  14  B.  L.  R.  298,  at  p.  300 ; 
23  W.  R.  C.  R.  179. 

4  Tekait  Mon  MoMni  Jemadai  v. 
Basanta  Kumar  Singh  (1901),  28 
Gala  751,  at  p.  760 ;  5  C.  W.  N.  673, 
at  p.  680.  See  Matangini  Dasi  v. 
Jogmdrra  Chunder  Mullick  (1891), 
19  Calc,  84,  at  pp,  90,  91 ;  Binda  v. 

H.L. 


Kaunsilia  (1890),  13  A11.  126;  Sita* 
nath  Mookerjec  v.  Hazmabutty  Babes 
( Sreemutty )  (1875),  24  W.  R.  C.  R. 
377. 

5  Tekait  Mon  Mohini  Jemadai  v. 
Basania  Kumar  Singh  (1901),  28 
Calc.  751,  at  p.  760;  5  C.  W.  N. 
673,  at  p.  680  ;  SitancUh  Mookerjee 
v.  Hazmabutty  Babee  (SreemuMy) 
(1875),  24  W.  R.  C.  R.  377,  at  p. 
379. 

6  Bajlukhy  Babee  ( Sm .)  v.  Bhootnath 
Mookerjee  (1900),  4  C.  W.  N.  488. 
See  Tekait  Mon  Mohini  Jemadai  v. 
Basanta  Kumar  Singh  (1901),  28  Calc. 
751,  at  p.  765 ;  5  C.  W.  N.  673,  at 
pp.  683,  684  ;  Moola  v.  Nundy  (1872), 
4  N.  W,  P.  p.  109. 

y 


66  GUARDIANSHIP.  [CHAP.  II. 

An  arrangement  for  a  separation  to  commence  at  a  future  date  is  contrary 
to  public  policy.1 

Guardianship  A  husband,  even  if  he  has  not  attained  tho  age  of  majority,2 
of  mmor  wife.  ^  iawfui  guardian  of  the  person  of  his  minor  3  wife,4  in 
preference  to  her  parents  or  other  relations,  unless,  according 
to  the  custom  of  the  caste  or  community  to  which  he  belongs, 
he  be  precluded  from  such  custody  until  the  wife  be  fit  for 
marital  intercourse.5 

It  is  the  practice  among  the  Hindu  community  in  the  Madras  Presi¬ 
dency  for  a  wife  to  be  left  with  her  parents  until  she  attains  puberty. 
The  husband  is  only  entitled  to  the  custody  of  her  person  when  such 
custody  is  necessary  in  her  interests.6 

Guardianship  After  the  husband’s  death  the  guardianship  of  his  minor 
widSw.°r  widow,  and  the  management  of  her  property,  devolve  upon  the 
husband’s  heirs  generally,  or  upon  those  w'ho  are  entitled  to 
inherit  his  estate  after  her  death,7  in  preference  even  to  her  own 
father.8  On  failure  of  her  husband’s  heirs  the  widow’s  paternal 
relations  are  her  guardians,  and  failing  them,  her  maternal 
kindred.9 

Restraint  of  Having  regard  to  the  custom  of  the  country  that  women. 

at  any  rate  in  the  higher  positions  of  life,  are  secluded  in 
the  zenana,  a  Hindu  husband  would  apparently  be  entitled 
to  exercise,  within  reasonable  limits,  a  certain  amount  of 


1  Krishna  Aiyarv.  Balammal(  1910), 
34  Mad.  398  ;  Merryweather  v.  Jones 
(1863),  4  Gift.  590  ;  10  Jur.  N.  S.  90  ; 
io  L.  T.  62 ;  referred  to  in  Tekait 
Mon  Mohini  Jemadai  v.  Basanta 
Kumar  Singh  (1901),  28  Calc.  751,  at 
p.  765  ;  5  C.  W.  N.  673,  at  p.  684. 

2  Act  VIII.  of  1890,  s.  21. 

3  I.e.  minor  within  the  meaning  of 
the  Indian  Majority  Act  (IX.  of  1875). 

4  Guardians  and  Wards  Act  (VIII. 
of  1890),  ss.  19,  41  ( d ).  In  the  matter 
of  Dhuronidhur  Ghost  (1889),  17  Calc. 
298 ;  Kateeram  Dofcanee  v.  Gendhenee 
( Mussamut )  (1875),  23  W.  R.  C.  R. 

178.  See  Surjyamoni  Dasi  v.  Kali- 

kanta  Das  (1900),  28  Calc.  37,  at 

p.  45 ;  5  C.  W.  N.  195,  at  p.  201. 

N  5  Suntosh  Bam  Doss  v.  Gera 
'  Paituck  (1875),  23  W.  R.  C.  R.  22  ; 

Bool  Chard  Katya  Y«  Jajwkee  {Mwsa- 


mut)  (1875),  24  W.  R.  C.  R.  228; 
S.  C.  (1876),  25  W.  R.  C.  R.  386. 

6  Arumuga  Mudali  v.  Virara - 

ghava  Mudali  (1900),  24  Mad.  255. 

7  Macnaghten’s  “  Hindu  Law,”  ed. 

1829,  vol.  i.  chap.  vii.  p.  104 ; 
vol.  ii.  chap,  vii.,  cases  1,  3. 

Kheter  Monee  Dassee  v.  Kishen 
Mohun  Mitter  (1863),  2  Hay,  196; 
Marshall,  313  ;  Khudiram  Moo  Jeer jee 
v.  Bonwarilal  Boy  (1889),  16  Calc. 
584 ;  Kesar  ( Bai )  v.  Ganga  (Bai) 
(1872),  8  Bom.  H.  0.  R.,  A.  0.  J.  31 ; 
see  West  and  Biihler,  2nd  ed.,  pp. 
129,  134,  245,  and  556;  “  Daya- 
bhaga,”  chap,  xi.,  s.  1,  para.  64. 

8  Macnaghten’s  “  Hindu  Law,”  ed. 
1829,  vol.  ii.  chap.  vii.  case  3,  p.  204. 

9  Macnaghten’s  “  Hindu  Law,”  ed. 
1829,  vol.  i.  chap.  vii.  p.  104. 


BIGHTS  OF  WIFE, 


G7 


CHAP,  II.] 


restraint  upon  his  wife3  even  if  she  be  an  adult,  so  as  to  keep 
her  at  home.1 2 


“  The  Hindu  law,  while  it  enjoins  upon  the  wife  the  duty  of  attendance  Duty  of  Ima- 
on,  obedience  to,  and  veneration  for,  the  husband,  inculcates  that  the  an  0  W1  e* 
husband  must  honour  the  wife  and  treat  her  with  affection  and  courtesy. 

In  spite  of  early  texts,  which  give  a  husband  power  to  correct  liis  011 

wife,3  it  is  clear  that  he  is  no  way  justified  in  chastising  or  assaulting 
her.  The  Indian  Penal  Code  4 *  does  not  exempt  a  husband  from  liability 
for  an  offence  committed  against  his  wife’s  person,  except  that  it  provides 
that  sexual  intercourse  by  a  man  with  his  own  wife,  the  wife  not  being 
under  twelve  years  of  age,  is  not  rape. 

A  wife  is  entitled  to  live  with  6 7  and  to  be  maintained  by  7  night  of  wife 

to  society  of 

her  husband  in  his  house.  husband. 


The  mere  fact  that  she  has  been  excluded  from  caste  does  not  make 
the  wife  a  trespasser  when  coming  to  her  husband’s  house.8  If  she  has 
been  expelled  from  his  house  for  proper  cause,  she  might  be  treated  as  a 
trespasser  on  returning  without  his  leave. 

The  right  of  a  husband  to  tho  society  of  his  wife,  and  that  Eiffo^ement 
of  a  wife  to  the  society  of  her  husband,  may  be  enforced  against  society, 
the  other  party  to  the  marriage  9  by  a  suit  for  restitution  of 
conjugal  rights.10 

A  suit  for  tho  purpose  of  obtaining  possession  of  the  person  of  a  wife  Smtforpoeaee* 
x  x  sion  or  person 

- _ _ _ _ _ _ — - - - - -  of  wife. 


1  See  Maiangini  Dasi  v.  Jogendrci 
Ckunder  Midlick  (1891),  19  Calc.  84, 
at  pp.  90,  91. 

2  Maiangini  Dasi  v.  Jogendra 
Chunder  Mullick  (1891),  19  Calc.  84, 
at  p.  90. 

3  “Manu,’*  chap.  viii.  paras.  299, 
300. 

^  Act  XLV.  of  1860. 

fi  S.  375.  See  Queen-Empress  v. 
Burree  Mohun  Mythee  (1890),  18 
Calc.  49. 

6  See  Binda  v.  Kaunsilia  (1890), 
13  All.  126,  at  pp.  132,  133 ;  Gotha, 
Bam  Mistree  v.  Moohita  Kochin 
Atteah  Domoonee  (1875),  14  B.  L.  R. 
298,  at  p.  300 ;  23  W.  R.  C.  R.  179. 

7  See  post ,  pp.  76,  77. 

8  Queen  v.  Marimuttu  (1881),  4 
Mad.  243. 

0  As  to  the  remedy  against  a 
third  person  for  detaining  a  wife,  see 
'post,  p.  74. 

Tekait  Mon  MoUni  Jermdai  v. 


Basanta  Kumar  Singh  (1901),  2S 
Calc.  751;  5  C.  W.  N.  673;  Surjya 
Moni  Dasi  v.  KctUkanta  Das  (1900), 
28  Calc.  37,  at  p.  45 ;  5  C.  W.  N. 
195,  at  p.  201  ;  Dadaji  Bhikaji  v. 
Rukmahai  (1886),  10  Bom.  301; 

Keshavlal  Girdhailal  v.  Bai  Parvati 
(1893),  18  Bom.  327;  Binda  v. 

Kaunsilia  (1890),  13  AIL  126 ;  Pciigi 
v.  Sheomrain  (1885),  8  AIL  78; 
J ogendronundini  Dossee  v.  Burrydoss 
Ghose  (1879),  5  Calc.  500  ;  5  C.  L.  R. 
65;  Gatha  Bam  Mistree  v.  Moohita 
Kochin  Atteah  Domoonee  (1875),  14 

B.  L.  R.  298 ;  23  W.  R.  C.  R.  179 ; 
Kuroona  Moyea  Debee  v.  Guwja  Dhar 
Surmah  (1873),  20  W.  R.  C.  R-  50 ; 
Ghotun  Bebce  v.  Ameer  Chund  (1866), 
6  W.  R.  C.  R-  105 ;  Melaram  Nudial 
v.  Thanooram  Bamun  (1868),  9  W.  R- 

C.  R.  552.  See  Budoor  Buhccm 
(Moonshee)  v.  Shumsoonissa  Begum 
(1867),  11  M.  I.  A.  551,  at  pp.  606- 
610  ;  8  W.  R*  P.  0.  3,  at  pp.  12, 13- 
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refusing 

decree. 
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will  not  lie  against  the  wife ; 1  but  such  suit  might  be  treated  as  in  substance 
one  for  restitution  of  conjugal  rights.2 

The  circumstances  which  justify  desertion  are  an  answer 
to  a  suit  for  the  restitution  of  conjugal  rights.3 4 

In  Daclaji  BMJcaji  v.  Ruhnabai  4  the  Court  said,  “  It  may  be  advisable 
that  the  law  should  adopt  stringent  measures  to  compel  the  performance 
of  conjugal  duties  ;  but,  as  long  as  the  law  remains  as  it  is,  Civil  Courts, 
in  our  opinion,  cannot,  with  due  regard  to  consistency  and  uniformity  of 
practice  (except,  perhaps,  under  the  most  special  circumstances),  recognize 
any  plea  of  justification  other  than  a  marital  offence  by  the  complaining 
party,  as  was  held  to  be  the  only  grounds  upon  which  the  Divorce  Courts 
in  England  would  refuse  relief  in  Scott  v.  Scott 5 

The  circumstances  which  justify  desertion  are — 

1.  Cruelty,  whether  physical  or  moral,  in  a  degree  rendering 
it  unsafe  for  the  wife  to  return  to  the  power  of  her  husband, 
or  reasonable  apprehension  of  such  cruelty.6 

Cruelty  to  a  less  degree,7  as,  for  instance,  an  unfounded  imputation 
upon  the  wife’s  chastity,8  or  taking  her  jewels  from  her,9  or  mere  unkind- 
ncss  or  neglect 10  short  of  cruelty,  would  not  seem  to  be  an  answer  to  a 


1  Chotun  Bebee  v.  Ameer  CTmnd 
(I860),  6  W.  R.  C.  R.  105,  followed 
in  Melarcim  Nudial  v.  Thanooram  Ba - 
mun  (1868),  9  W.  R.  C.  R.  552. 

2  See  Fakirgauda  v.  Gangi  (1898), 
23  Bom.  307,  at  p.  309. 

3  See  Binda  v.  Kaunsilia  (1890), 
14  AIL  126,  at  p.  163. 

4  (1886),  10  Bom.  301,  at  p.  313. 
See  Sahadur  v.  Rajwanta  (1904),  27 
All.  96,  following  Binda  v.  Kaunsilia 
(1890),  13  All.  126. 

5  (1864),  34  L.  JT.  P.  &  M.  23 ; 
cf.  Act  IV.  of  1869,  s.  33.  See, 
however,  Muchoo  v.  Arzoon  Sahoo 
(1866),  5  W.  R.  C.  R.  235,  at  p.  236. 
It  is  submitted  that  this  application 
of  a  principle  of  English  law  leads 
to  difficulties,  as  a  suit  for  judicial 
separation  is  inapplicable  to  Hindus. 
The  matter  must  be  dealt  with  by 
Hindu  law  (ante,  pp.  3-5).  See  Buz- 
loor  Ruheem  ( Moonshee )  v.  Shumsoo- 
nissa  Begum  (1867),  11  M.  I.  A.  551, 
at  p.  614  ;  8  W.  R.  P.  C.  3,  at  p.  15. 

6  Bular  Koer  v.  Bwarkanath  Misser 

(1905),  34  Calc.  971 ;  9  C.  W.  N. 

510  ;  Yamunabai  v.  Far  ay  an  More - 

shvar  Pendse  (1876),  1  Bom.  164, 


at  p.  173  ;  Matangini  Dasi  v.  Jogen- 
dra  Chunder  Mutticlc  (1891),  19  Calc. 
84 ;  Binda  v.  Kaunsilia  (1890),  13 
All.  126,  at  p.  184 ;  Sitabai  v.  Ram - 
chandrarao  (1910),  12  Bom.  L.  R.  373. 
Cf.  Buzloor  Ruheem  (Moonshee)  v. 
SJmmsoonissa  Begum  (1867),  II  M.  I. 
A.  551,  at  p.  615 ;  8  W.  R.  P.  C.  3, 
at  p.  15. 

7  See  Jogendronundini  Bossee  v. 
Burrydoss  Ghose  (1879),  5  Calc.  500, 
at  pp.  502,  507,  508 ;  5  C.  L.  R.  65, 
at  pp.  71,  72. 

8  Yamunabai  v.  Narayan  More - 
shvar  Pendse  (1876),  1  Bom.  164,  at 
p.  173. 

9  Jeebo  Dhon  Banyah  v.  Sundhoo 
(Mussamut)  (1872),  17  W.  R.  C.  R. 
522. 

10  See  Sitanath  Mookerjee  v.  Haima- 
butty  Dabee  (1875),  24  W.  R.  C.  R. 
377,  at  p.  379.  As  to  the  ideas  of 
the  early  Hindu  law  with  regard  to 
the  power  to  correct  a  wife,  see 
Strange’s  “Hindu  Law,”  vol.  i.  pp. 
48,  49,  referred  to  in  Yamunabai  v> 
Narayan  Moreshvar  Pendse  (1876), 

1  Bom.  164,  at  p.  173. 
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suit  for  restitution.  In  a  case  where  a  husband,  a  Brahmin,  having 
expelled  his  wife,  was  living  in  his  house  with  a  low-caste  prostitute,  he 
was  refused  restitution.1 

There  seem  to  be  no  reported  decisions  in  India  on  the  subject,  and  it 
is  unlikely  that  any  cases  would  occur,  but  there  seems  to  be  no  reason 
why  cruelty  by  the  wife  should  not  be  an  answer  to  a  suit  by  her  for 
restitution  of  conjugal  rights. 

2.  The  fact  that  the  person  suing  for  restitution  of  conjugal 
rights  is  suffering  from  a  loathsome  disease.2 

Thus  a  decree  was  refused  to  a  husband  suffering  from  leprosy  and 
syphilis.3  It  would  follow  that  the  communication  of  a  noxious  disease 
would  justify  a  wife  in  declining  to  consort  with  her  husband.4. 

If  the  principle  laid  down  in  Dadaji  Bhilcaji  v.  JRuhnabai 5  be  correct, 
diseases,  which  are  not  the  result  of  marital  offences,  would  be  excluded 
from  consideration. 

B.  Adultery  by  the  wife  6  in  a  suit  by  the  wife.7 

As  to  adultery  by  a  husband,  see  post,  p.  71. 

It  is  unsettled  whether  mere  loss  of  caste  is  an  answer  to  a 
suit  for  restitution  of  conjugal  rights. 

Under  the  ancient  law  a  wife  could  not  be  compelled  to  live  with  an 
outcast  husband.8  The  High  Courts  at  Agra9  and  Allahabad  10  have 
declined  to  accept  loss  of  caste  as  an  excuse  for  refusal  to  cohabit,  but  in 
another  Allahabad  case  11  the  High  Court  made  return  to  caste  a  con¬ 
dition  precedent  to  a  decree.  The  right  to  the  society  of  the  wife  would, 
it  is  submitted,  be  a  right  within  the  meaning  of  Act  XXI.  of  1850, 12  but 
the  Court  would,  it  is  also  submitted,  have  to  inquire  into  the  reasons 
for  the  degradation,  in  order  to  satisfy  itself  that  a  decree  would  not 
inflict  unnecessary  hardship  upon  the  wife.  Where  the  loss  of  caste  is 


1  JDular  Koer  v.  DwarJcanath  Misser 
(1905),  34  Calc.  971 ;  9  0.  W.  X. 
510.  See  Dular  Koeri  v.  Dwarka- 
nath  Misser  (1904),  32  Calc.  234, 
at  p.  239;  9  C.  W.  X.  270,  at 
p.  274. 

2  See  Colebrooke’s  (C  Digest,”  vol. 
ii.  pp.  414,  490. 

3  Premkuvar  ( Bai )  v.  Bhika  Kalli - 
anji  (1808),  5  Bom.  H.  C.,  A.  C.  J. 
209.  Devala  considered  phthisis  as  a 
disease  justifying  desertion  of  a  hus¬ 
band.  Colebrooke’s  “  Digest,”  vol. 
ii.  p.  470. 

4  See  Tamundbai  v.  Narayan  More- 
sKvar  Pendse  (1876),  1  Bom.  164,  at 
p.  173. 

6  Ante,  p.  68* 


6  Colebrooke’s  “  Digest,”  vol.  ii. 
p.  415. 

7  As  to  a  suit  by  the  husband,  see 
Surjycmoni  Dasi  v.  Kalikanta  Das 
(1900),  28  Calc.  37,  at  p.  47 ;  5  C. 

W.  X.  195,  at  p.  203. 

8  Colebrooke’s  “  Digest,”  voL  ii. 
p.  413. 

9  Emurtee  ( Mussamut )  v.  Nirmul, 

X.  W.  P.  Beps.,  1864,  p.  583. 

10  Bahadur  v.  Rajwanta  (1904),  27 
All.  96. 

11  Paigi  v.  Bheonarain  (1885),  8 
All.  78.  See  Surjyamoni  Dasi  v. 
Kalikanta  Das  (1900),  28  Calc.  37,  at 
pp.  47,  48;  5  C.  W.  X.  195,  at  p.  203. 

12  Of.  Muchoo  v.  Arzoon  Sahoo 
(1866),  5  W.  R.  C.  B.  235. 
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Change  of 
religion. 


Condonation. 


Non -consum¬ 
mation. 
Minority. 


capable  of  expiation  the  course  adopted  in  the  above  case  was,  it  is  sub¬ 
mitted,  correct.1  Where  the  loss  is  such  as  to  involve  no  moral  turpitude, 
the  Court  would  not  treat  it  as  an  excuse  for  desertion. 

It  is  not  easy  to  say,  in  the  present  state  of  Hindu  society,  what  offences 
justify  a  degradation  from  caste.2 

It  is  also  unsettled  whether  the  adoption  of  another  religion 
by  the  person  seeking  restitution  is  an  answer  to  the  suit.  It 
would  apparently  be  an  answer  in  most  eases.3 

The  matter  stands  to  some  extent  on  the  same  footing  as  the  case 
of  degradation  from  caste.  It  would  undoubtedly  have  been  under 
the  ancient  law  a  ground  for  desertion.  In  the  case  of  a  conversion  to 
Christianity  the  procedure  provided  by  Act  XXI.  of  1866  4  would  by 
implication  prevent  a  Court  from  forcing  cohabitation  upon  a  party 
refusing  it  on  the  ground  of  the  conversion  of  the  person  seeking  it  to  Chris¬ 
tianity.  In  the  case  of  a  conversion  to  Mahomedanism  it  would  bo 
impossible  to  enforce  cohabitation.  The  mere  abandonment  of  Hinduism 
without  any  formal  exclusion  from  caste  would  scarcely  be  an  answer.  A 
return  to  Hinduism  after  performance  of  the  prescribed  expiation  would 
dispose  of  an  objection  to  cohabitation  on  the  ground  of  conversion. 

As  to  the  effect  of  a  change  of  religion  upon  the  marriage 
tie,  see  ante,  p.  64. 

Conduct  which  has  been  condoned  is  no  answer  to  a  suit 
for  restitution,  unless  it  has  been  revived  by  subsequent  mis¬ 
conduct.5 

A  decree  for  restitution  of  conjugal  rights  cannot  be  refused 
on  any  of  the  following  grounds  : — 

1.  The  fact  that  the  marriage  has  not  been  consummated.6 

2.  Minority. 

The  minority  of  the  husband  can  be  no  answer  to  a  suit  by  him,  as 
ho  is  ordinarily  entitled  to  be  the  guardian  of  his  wife’s  person,7  and  it 
can  scarcely  be  an  answer  to  a  suit  against  him.  The  minority  of  the  wife 
would  be  no  answer  to  a  suit  by  the  husband,  except  under  circumstances 


1  Of.  Jlna  (Bai)  v.  Khar  war  Jina 
(1907),  31  Bom.  366;  9  Bom.  L.  Rf 
451. 

2  See  Banerjee’s  “  Law  of  Mar¬ 
riage,”  3rd  ed.,  pp.  195,  196. 

3  See  Muchoov.ArzoonSahoo (1866), 
5  W.  R,  C.  R.  235,  at  p.  236.  See, 

however.  In  re  the  wife  of  P.  Stree- 

nevassa,  l  Horton  L.  0.  13.  where 

the  Court  ordered  the  wife  of  a 

converted  Brahmin  to  be  restored  to 


him  on  a  writ  of  habeas  corpus.  If 
the  rule  adopted  in  Dadaji  Bhihaji 
v.  Ruhmabai  (ante,  p.  68)  be  correct, 
change  of  religion  would  be  no  answer. 

4  Ss.  16-18. 

5  See  Jogendronundini  Dossee  v. 
Hurry  Doss  Ohose  (1879),  5  Calc.  500  ; 
5  C.  L.  R.  65. 

0  Dadaji  Bhihaji  v.  Ruhmabai 
(1886),  10  Bom.  301,  at  pp.  310,  311. 

7  Ante ,  p.  66. 
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which  would  disentitle  him  to  act  as  guardian  of  her  person,1  but  it  might 
in  some  cases  be  proper  to  put  him  upon  terms ;  for  instance,  that  she 
should  be  placed  by  him  in  charge  of  a  female  member  of  his  family.2  The 
minority  of  the  wife  could  be  no  answer  to  a  suit  by  her. 


3.  The  unsoundness  of  mind  of  the  plaintiff,  whether  it  insanity, 
commenced  before  or  after  the  marriage.3 4  The  Court  would 
not,  however,  make  a  decree,  obedience  to  which  might  be  a 
danger  to  the  defendant. 

Sir  William  Macnaghten  1  considered  that  the  insanity  of  the  husband 
justified  his  wife  in  deserting  him.  He  relies  on  a  text  of  Manu ,5  which 
has  been  otherwise  interpreted.6  There  is  a  text  to  the  effect  that  the 
insanity  of  the  wife  is  a  ground  for  excluding  her  from  the  husband’s 
bed,  and  from  pilgrimage,  but  from  nothing  else.7 8 

Mental  infirmity  short  of  insanity  can  clearly  be  no  answer  to  a  suit  Mental 
for  restitution.8  weakneS3 


4.  A  second  inarriage  by  the  husband.9 

5.  Adultery  by  the  husband.10 

Where  the  husband  is  actually  living  in  adultery,11  or  his  conduct  has 
been  such  as  to  prevent  his  wife  from  returning  to  him  without  loss  of 
caste  (see  ante,  pp.  69,  70)  or  injury  to  her  self-respect  and  religious 
feeling,12  the  Court  might  refuse  a  decree. 


Second 

marriage. 

Adultery. 


1  Ante,  pp.  66,  68,  69. 

2  Surjyamoni  JDasi  v.  Kalikania 
Das  (1900),  28  Calc.  37 ;  5  C.  W. 
N.  195 ;  Kateeram  Dohanee  v.  Gend- 
henee  ( Mussamut )  (1875),  23  W.  R. 
C.  R.  178. 

3  See  Binda  v.  Kaunsilia  (1890), 
13  All.  126,  at  p.  155;  Sircar’s 
“  Vyavastha  Chandrika,”  vol.  ii.  p. 
489,  note.  Cf.  Indian  Divorce  Act 
(IV.  of  1869),  s.  33 ;  Hayward  v. 
Hayward  (1858),  1  Sw.  &  Tr.  81. 

4  “Hindu  Law,”  vol.  ii.  p.  62. 
As  insanity  at  the  time  of  marriage 
does  not  invalidate  the  inarriage 
(ante,  pp.  34,  35),  it  could  not  be 
an  answer  to  a  suit  for  restitution. 

5  “  Manu,”  chap.  ix.  para.  79. 

6  Gloss  of  Culluha,  Colebrooke’s 
“  Digest,”  vol.  ii.  p.  412 ;  Sircar’s 
“  Vyavastha  Chandrika,”  vol.  ii.  p. 
489,  note. 

7  Text  of  Devala,  Colebrooke’s 
“  Digest,”  vol.  ii.  p.  414. 

8  Binda  v.  Kaunsilia  (1890),  13 
AIL  126,  at  p.  161. 

9  Arumwgam  v,  Tulukamm  (1883), 


7  Mad.  187;  Nathubai  Bhailal  v* 
Javher  JRaiji  (1876),  1  Bom.  121,  at 
p.  122 ;  Jeebo  Dhon  Banyah  v. 
Sundhoo  ( Mussamut )  (1872),  17  W. 
R.  C.  R.  522;  Yirasvami  Ghetii  v. 
Appasvami  Chetti  (1863),  1  Mad.  H. 
C.  375  ;  see  ante,  p.  36. 

10  Binda  v.  Kaunsilia  (1890),  13 

All.  126,  at  p.  164  ;  Paigi  v.  Sheo - 
narain  (1885),  8  All.  78,  at  p.  81 ; 
Gantapalli  Appalamma  v.  Gantapalli 
Yellayya  (1897),  20  Mad.  470 ; 

Macnaghten’s  “  Hindu  Law,”  i.  61, 
62.  See  Strange’s  “  Hindu  Law,”  ii. 
46,  47. 

11  Paigi  v.  STieonarain  (1885),  8 
All.  78,  at  p.  81.  See  Dular  Koer  v. 
DwarTcanath  Misser  (1905),  34  Calc. 
971 ;  9  C.  W.  N.  510,  ante,  p.  69  ;  and 
Dular  Koeri  v.  DwarTcanath  Misser 
(1904),  32  Calc.  234,  at  p.  239;  9 
C.  W.  N.  270,  at  p.  274.  See,  how¬ 
ever,  case  No.  457  of  1884,  20  Mad. 
474,  note. 

12  See  Gdbind  Prasad  (Lala)  v. 
Doulat  BaUi  (1870),  6  B.  L.  R.  App. 
85 ;  14  W.  R.  C.  R.  451, 
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impotence.  It  is  submitted  that  the  impotence  of  the  plaintiff 1  origi¬ 
nating  after  marriage  is  no  answer  to  a  suit  for  restitution. 

Whether  it  is  an  answer  when  it  was  existing  at  the  time  of  the  marriage 
would,  it  is  submitted,  depend  upon  whether  the  Court  would  set  aside 
the  marriage  on  that  account.2 3  Manu  3  makes  no  distinction  between 
impotence  arising  after  and  impotence  arising  before  marriage,  but  the 
text  by  which  he  is  said  to  permit  a  wife  to  abandon  an  impotent  husband 
has  been  differently  interpreted.4 

where  order  Where  it  would  be  manifestly  unjust  to  order  restitution  of 
unjust,  conjugal  rights,  the  Court  can  refuse  to  make  such  order. 

For  instance,  in  Moola  v.  Nmidy,5  where,  in  consequence  of  the  miscon¬ 
duct  of  the  husband,  a  panchayet  had  adjudged  a  separation,  and  the 
parties  had  lived  apart  for  thirteen  years,  the  Court  declined  to  make 
an  order. 

when  right  of  A  right  of  suit  for  restitution  of  conjugal  rights  arises  on  a 

s  lilt  ^ 

refusal,  express  or  implied,  to  return  to  cohabitation.6 

A  formal  demand,  and  refusal,  to  return  to  cohabitation  is  not  a  con¬ 
dition  precedent  to  such  suit,7  but  there  must  be  a  willingness  on  the  part 
of  the  plaintiff  to  resume  cohabitation. 

The  suit  must  be  brought  within  six  years  from  the  time  when  the 
right  to  sue  accrues.8 * 

Repetition  of  A  second  suit  for  restitution  based  upon  the  continued  disobedience 
re  usa .  £0  decree  fa  th e  first  suit  would  apparently  be  barred  by  the  law  of 

res  judicata,®  but  a  second  withdrawal  from  cohabitation  would  give  a 
fresh  cause  of  action.10 

Form  of  The  deeree  should  declare  that  the  plaintiff  is  entitled  to 

the  restitution  of  conjugal  rights,  and  that  the  defendant  (if 
the  wife)  be  directed  to  go  to  her  husband’s  house.11  If  the 


1  The  impotence  of  the  defendant 
is  no  answer,  see  Purshotamdas 
Maneklal  v.  Mani  ( Bai )  (1896),  21 
Bom.  610.  Devala  permitted  a  wife 
to  desert  her  impotent  husband. 
Colebrooke’s  “  Digest,”  vol.  ii.  p.  470. 

2  See  ante ,  p.  35, 

3  Chap.  ix.  para.  79. 

4  See  Colebrooke’s  “  Digest,”  vol. 
ii.  p.  412  ;  Sircar’s  “  Yyavastha  Chan- 
drika,”  vol.  ii.  489,  note. 

5  (1872),  4  N.  W.  P.  H.  C.  109. 

6  Cf .  Dhanjibhoy  Bomanji  v.  Hirdbai 
(1901),  25  Bom.  644;  3  Bom.  L.  R.  371. 

7  Binda  v,  Kaunsilia  (1890),  13 

All.  126,  at  pp.  139  et  seq.  See 

Fakirgauda  v.  Oangi  (1898),  23  Bom. 


307,  at  p.  310.  For  the  purpose  of 
jurisdiction  the  cause  of  action  is 
considered  to  arise  at  the  husband’s 
house.  Lalitagar  Keshargar  v.  Suraj 
[Bai)  (1893),  18  Bom.  316. 

8  Limitation  Act  (IX.  of  1908), 
sch.  1,  art.  120.  See  Krishna  Aiyar 
v.  Balammal  (1910),  34  Mad.  398. 

9  The  Court  declined  to  decide  this 
question  in  Keshavlal  Oirdharlal  V. 
ParvaM  (Bai)  (1893),  18  Bom.  327, 
at  pp.  329,  331. 

10  Keshavlal  Oirdharlal  v.  Pcurvati 
(Bai)  (1893),  18  Bom.  327. 

11  Furzund  Hossein  v.  Janu  Bibee 
(1878),  4  Calc.  588,  at  p.  591 ;  Fakir¬ 
gauda  v,  Gangi  (1898),  23  Bom.  307, 
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defendant  be  the  husband  the  decree  should  direct  him  to 
restore  such  rights  to  his  wife. 

The  Court  may  make  a  decree  for  restitution  of  conjugal  rights  upon  Conditional 
conditions  to  be  fulfilled  by  the  plaintiff.  In  one  case  1  the  decree  was  decree* 
made  subject  to  the  husband  being  restored  to  caste.  In  another  case  2 
the  Court  required  “that  the  house  which  the  husband  provides  shall 
be  in  every  respect  fit  for  the  reception  of  a  virtuous  and  respectable 
wife.”  The  Court  might  also  require  proper  security  to  be  taken  for  the 
protection  of  the  wife.3 

When  the  party,  against  whom  a  decree  for  restitution  of  Execution  of 
conjugal  rights  has  been  made,  has  had  an  opportunity  of 
obeying  it,  and  has  wilfully  failed  to  obey  it,  the  decree  may  bo 
enforced  by  his  or  her  imprisonment,4  or  by  the  attachment 
of  his  or  her  property,  or  by  both. 

When  the  attachment  has  remained  in  force  for  one  year,  if  the  decree 
has  not  been  obeyed,  and  the  decree-holder  has  applied  to  have  the  attached 
property  sold,  the  property  may  be  sold,  and  out  of  the  proceeds  the 
Court  may  award  to  the  decree-holder  such  compensation  as  it  thinks 
fit,  and  may  pay  the  balance  (if  any)  to  the  judgment  debtor  on  his  or  her 
application.  Where  the  judgment  debtor  has  obeyed  the  decree,  and 
paid  all  costs  of  executing  the  same,  which  he  or  she  is  bound  to  pay,  or 
if,  at  the  end  of  one  year  from  the  date  of  the  attachment,  no  application 
to  have  the  property  sold  has  been  made  or  granted,  the  attachment 
should  cease.  The  Court  can  refuse  execution  against  the  person,  and  may 
order  periodical  payments  to  the  wife.5 

Where  the  wife  is  within  the  Presidency  towns  of  Calcutta,  Summary 

„  ,  ,  ;  ,  ,  i  remedies. 

Madras,  and  Bombay,  the  right  of  the  husband  to  the  custody 
of  his  minor  wife  may  be  enforced  by  an  order  of  the  nature  of 
a  habeas  corpus^ 


at  p.  309 ;  Chotun  Bebee  v.  Ameer 
Chund  (1S66),  6  W.  R.  C.  R.  105, 
followed  in  Koobur  Khansama  v.  Jan 
Khansama  (1867),  8  W.  R.  C.  R.  467. 
Cf.  Form  19  of  schedule  to  Act  IV. 
of  1869. 

1  Paigi  v.  Sheonarain  (1885),  8 
All.  78.  In  Surjyamoni  Dasi  v.  Kali- 
kanla  Das  (1900),  28  Calc.  37,  at  pp. 
47,  48 ;  5  C.  W.  N.  195,  at  p.  203,  a 
husband  was  required  to  get  his  wife 
restored  to  caste  as  a  condition  of 
obtaining  a  decree  against  her  for 
restitution. 

*  Jogendronundini  DoSsee  v.  Hv/rry 
Doss  (Phase  (1879),  5  Calc.  500,  at  p. 


See  TeJcait  Mon  Mohini  Jemadai  v. 
Basanta  Kumar  Singh  (1901),  28 
Calc.  751,  at  pp.  755,  766 ;  5  0.  W. 
N.  673,  at  pp.  677,  684. 

3  Buzloor  Buheem  ( Moonshee )  v. 
Shumsoonnissa  Begum  (1867),  11  M. 
I.  A.  551,  at  p.  617 ;  8  W.  R.  P.  C. 
3,  at  p.  16. 

4  Six  weeks  is  the  limit  of  im¬ 
prisonment  ;  Civil  Procedure  Code 
(Act  V.  of  1908),  s.  58. 

5  Civil  Procedure  Code  (Act  V.  of 
1908),  Sched.  I.,  ord.  xxL,  rules  32, 
33. 

6  Criminal  Procedure  Code  (Act  V. 
of  1898),  s.  491. 
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There  is  also,  throughout  India,  a  summary  remedy  by  a  magistrate’s 
order.1 2 

Where  the  husband  has  already  had  the  custody  of  his 
minor  wife,  and  she  has  left,  or  is  removed  from,  his  custody, 
there  is  also  a  remedy  under  sec.  25  of  the  Guardians  and  Wards 
Act.* 

The  husband  is  also  entitled  to  recover  damages  from  the 
person  harbouring  his  wife  or  enticing  her  away,3  whether  or 
not  for  improper  purposes,  and  to  obtain  an  injunction  against 
such  person  from  interfering  with  his  wife  rejoining  him. 

a  Every  person  who  receives  a  married  woman  into  his  house,  and 
suffers  her  to  continue  there  after  he  has  received  notice  from  the  husband 
not  to  harbour  her,  is  liable  to  an  action  for  damages,  unless  the  husband 
has,  by  his  cruelty  or  misconduct,  forfeited  his  marital  rights,  or  has  turned 
his  wife  out  of  doors,  or  has,  by  some  insult  or  ill-treatment,  compelled  her 
to  leave  him.”  4 

A  suit  for  damages  against  a  person  committing  adultery  with  a  wife 
would  also  apparently  lie.5 

It  is  not  possible  to  lay  down  any  exact  rule  as  to  the  measure  of 
damages  in  these  cases.  The  principles  adopted  in  English  cases  might, 
to  some  extent,  be  applied.  On  the  one  hand,  the  Court  should  consider 
the  loss  of  the  wife’s  society,  affection,  services  and  assistance  in  domestic 
affairs,  and  the  social  injury  (if  any)  which  the  husband  is  likely  to  suffer 
from  the  act  complained  of.  On  the  other  hand,  the  behaviour  of  the 
husband  towards  his  wife  may  be  taken  into  account.  The  capacity  of 
the  defendant  to  pay  damages  is  not  generally  (if  ever)  a  circumstance  for 
consideration.6 


Eights  over  Property. 

Except  that  in  times  of  pressing  need  he  may  use  his  wife’s 
separate  property,7  and  that  he  has  in  certain  cases  a  right  of 


1  Criminal  Procedure  Code  (Act  V. 
of  1898),  ss.  100,  552. 

2  VIII.  of  1890. 

2  See  Ilurka  Sliunkur  v.  Baeejee 
Munohur  (1908),  1  Borr.  353. 

4  Yamunabai  v.  Narayan  Moreshvar 
Pendse  (1876),  1  Bom.  164,  at  pp. 

174,  175.  See  Surjyamoni  Dasi  v. 
Kalikanfa  Das  (1900),  28  Calc.  37, 
at  p.  43 ;  5  C.  W.  N.  195,  at  p.  200  ; 
Dali  Nath  Misser  v.  Sheoburn  Pandey 
(1873),  20  W.  R.  C.  R.  92, 

6  Soodamn  Bain  v.  Lokenauth 

Mullick  (1859),  Montriou’s  cases  of 


Hindu  law,  p.  619.  Strange’s  “  Hindu 
Law,”  vol.  i.  p.  46,  vol.  ii.  p.  41. 
See  contrd,  Macnaghten’s  “  Hindu 
Law,”  vol.  i.  p.  61,  and  opinions  of 
Colebrooke  and  Ellis,  Strange’s 
“  Hindu  Law,”  vol.  ii.  pp.  40-44. 

6  See  Kelly  v.  Kelly  (1869),  3  B. 
L.  R.  O.  C.  67. 

7  See  Mohima  Chunder  Boy  v. 
Durga  Monee  (1875),  23  W.  R.  C.  R. 
184;  Tukaram  v.  Gumji  (1871),  8 
Bom.  H.  C.  A.  C.  129  ;  “  Mitakshara,” 
chap.  ii.  s.  11,  paras.  32,  33 ;  “  Daya- 
bhaga,”  chap.  iv.  s.  1,  paras.  19-25; 
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inheritance,  a  husband  does  not  by  marriage  acquire  any 
beneficial  interest  in  his  wife’s  property.1 

As  to  his  power  to  control  her  disposal  of  property  acquired  by  her 
in  certain  ways,  see  post,  pp.  4=43,  444. 

A  Hindu  married  woman  is  competent  to  contract,2  but  Contract  by 
unless  she  be  an  agent,  either  express  or  implied,  of  her  husband,  Xmon. 
she  does  not  thereby  bind  him  or  his  property.3  Her  own  pro¬ 
perty  is  liable  for  her  debts.4 

A  woman  is  exempt  from  imprisonment  in  execution  of  a  money 
decree.5 

Where  the  wife  is  living  with  her  husband,  or  is  living  apart  from  Necessaries, 
him  under  such  circumstances  6  as  would  justify  an  order  for  separate 
maintenance,  the  Court  would  presume  an  authority  to  bind  the  husband 
for  necessaries,7  but  such  presumption  can  be  rebutted  by  evidence  that 
the  authority  has  been  revoked. 

A  Hindu  married  woman  can  sue  or  be  sued  in  her  own  name.8  Suit  by  or 

There  is  no  presumption  of  law  that  transactions  which  stand  in  the 
name  of  the  wife  are  the  husband’s  transactions,9  although  it  may  fre¬ 
quently  happen  that  a  husband  buys  property  in  his  wife’s  name. 


“  Vivada  Chintamoni  ”  (Tagore’s  trans¬ 
lation),  pp.  264-265;  “  Yyavahara 
Mayukha,”  chap.  iv.  s.  10,  paras. 
7-10  ;  “  Smriti  Chandrika,”  chap.  ix. 
s.  2,  para.  14. 

1  Sooda  Ram  Doss  v.  J oogul  Kishore 
Ooopto  (1875),  24  W.  R.  C.  R.  274 ; 
Mohima  Chunder  Roy  v.  Durga  Monee 
(1875),  23  W.  R.  C.  R.  184.  See 
Ramasami  Padeiyatchi  v.  Virasami 
Padeiyatchi  (1867),  3  Mad.  H.  C.  272, 
at  pp.  278,  279  ;  Reg.  v.  Natha  Kalyan 
(1871),  8  Bom.  H.  0.  Cr.  C.  11. 

2  Indian  Contract  Act  (IX.  of 
1872),  s.  11.  The  Hindu  law  per¬ 
mitted  her  to  contract,  see  Nathubhai 
Bhailal  v.  Javher  Raiji  (1876),  1  Bom. 
121,  at  p.  123;  Strange’s  “Hindu 
Law,”  vol.  i.  p.  276. 

3  Pusi  v.  Mahadeo  Prasad  (1880), 
3  All.  122. 

4  Nahalchand  v.  Bai  Sheva  (1882), 
Bom.  470  ;  Oodey  Singh  ( Kooer )  v. 
Phool  Chund  (1873),  5  N.  W.  B.  197. 
Seo  Nathubhai  Bhailal  v.  Javher  Raip 
(1876),  1  Bom.  121 ;  Oovindji  Khimji 
v.  Lakmidas  Nathubhoy  (1879),  4  Bom. 
318 ;  Nwrotam  v.  Nanha  (1882),  6 
Bom.  473  ;  In  re  the  petition  of  Radhi 


(1887),  12  Bom.  229. 

6  Civil  Procedure  Code  (Act  Y.  of 
1908),  s.  56. 

6  Ante,  pp.  68-70. 

7  Virasvami  Chelti  v.  Appasvami 
Chetti  (1863),  1  Mad.  H.  C.  375,  at 
p.  379 ;  Pusi  v.  Mahadeo  Prasad 
(1880),  3  All.  122  ;  Nathubhai  Bhai¬ 
lal  v.  Javher  Raiji  (1871),  1  Bom. 
121,  at  p.  123  ;  Contract  Act  (IX.  of 
1872),  s.  187. 

8  Bhoyrubchunder  Doss  v.  Madhub- 
chunder  Paramanic  (1863),  1  Hyde, 
281. 

9  Manada  Sundari  Dabi  v.  Mahan - 
anda  SarnaJcar  (1897),  2  C.  W.  N. 
367.  See  Ran  Bijai  Bahadur  Singh 
(Diwan)  v.  Indarpal  Singh  (1899), 
26  I.  A.  227;  26  Calc.  871;  4 
C.  W.  N.  1 ;  Chowdrani  v.  Taring 
Kanth  Lahiry  (1882),  8  Calc.  545 ; 
11  C.  L.  R.  41  (on  appeal  this  question 
did  not  arise,  Dharani  Kant  Lahiri 
Chowdhry  v.  Kristo  Kumari  Chow - 
dhrani  (1886),  13  I.  A.  70  ;  13  Calc. 
181) ;  Narayana  v.  Krishna  (1884), 
8  Mad.  214  ;  contrd ,  Bindoo  Bashinee 
Debee  v.  Pearee  Mohun  Bose  (1866), 
6  W.  R.  C.  R.  312. 
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estate,1  she  has  no  right  to  bo  maintained  by  hei  own  or  by  her  husband’s 
relations,2 *  unless  they  have  property  belonging  to  her  husband  m  their 
hands  1 

Except  where  she  has  been  guilty  of  infidelity,4  a  husband  may  be 
lequnod  to  maintain  his  wife,  even  though  she  cannot  compel  him  to 
restore  her  to  other  conjugal  rights  5 6 

Although  under  the  Hindu  law  the  right  of  a  wife  to  bo  maintained 
by  her  husband  does  not  depend  upon  the  possession  of  any  property 
by  him,8 *  a  wife  would  gam  nothing  by  a  suit  against  a  penniless  husband, 
and  could  only  force  him  to  maintain  hei  by  the  fruits  of  his  labour  by  a 
proceedmg  under  the  Criminal  Procedure  Code  7 

As  to  the  right  of  a  vife  to  pledge  her  husband’s  credit  for  necessaries, 
see  ante ,  p.  75 

Although  the  husband  may  abandon  Hinduism,  he  cannot  Abandonment 

„  .  _  of  Hinduism 

thereby  destroy  his  wife  s  right  of  maintenance  8 

The  Couit  can  award  maintenance  to  a  wife  whose  marriage  lias  been  Dissolution  of 
dissolved  under  the  provisions  of  the  4 4  Native  Converts’  Maniage  JDissolu-  nmrmge 
tion  Act,  1866  ”  • 

Whoie  tho  husband  is  excluded  fiom  mhontanco  on 
giound  of  somo  disqualification,10  lus  wifo  is,  if  chaste,  entitled  inheritance 
to  maintenance  out  of  the  property  to  -which  ho  would  have 
succeeded  if  ho  had  not  beon  so  disqualified  11  If  her  sons 
succeed  to  the  inheritance  sho  has  the  light  of  a  mother  12 

A  wife  would  ordmanly  be  entitled  to  maintenance  in  hor 
husband’s  house,13  but  when  he,  without  excuse,14  lefuses  to 
allow  hoi  to  leside  with  him,16  01  when  she  is  justified  m 


i  Post,  pp  210,  211 

8  lyagaru  Soobm oyadoo  v  lyagaiu 
Sasliama,  Mad  S  R  1856,  p  22 , 
Pangayian  v  Kalyam  Unmall,  Mad 
S  R  1860,  p  86,  cited  m  1  Norton 
L  0  p  39 

8  Ramabai  v  Tnmbak  Ganesh  Desai 
(1872),  9  Bom  H  C  283  See  post, 
p  79 

4  Post,  p  78 

5  See  44  Manu,”  chap  xi  para  189 

6  Narbadctbai  v  Mahadeo  Nara~ 
yan  (1880),  5  Bom  90,  at  p  103 
See  Jayantt  S ubbiah  v  Alamelu 
Mawjamma  (1902),  27  Mad  45,  at 
p  48 

7  Post,  p  98 

8  See  (1868),  4  Mad  H  C  App  m 

8  Act  XXI  of  1866,  s  28 

18  Post,  pp.  370-373 


11  44  Mitak&hara,”  chap  n  &  10, 
paras  14,  15,  64  Dayabkaga,”  chap 
v  paia  19 ,  44  Vyavahaia  Mayu- 

kha,”  chap  iv  s  17,  para  12 , 
Tagore’s  “  Vivada  Ohmtamam,”  p 
244,  “Smriti  Chandrika,”  chap  r 
para  43 

18  See  post,  p  79 

18  Sitanath  Moolerjee  v  Haima- 
butty  JDabee  {Sreemutty)  (1875),  24 
W  R  C  R  377 ,  Virasvami  Cheth 
v  Appasvami  Chctti  (1863),  1  Mad 
H  C  375 

14  Ante,  pp  68-70 

15  Nitye  Ltiha  v  Soondaree  Dossee 
(1868),  9  W  R  O  R  475  See 
Sidlvngapa  v  titdava  (1878),  2  Bom 
634  ,  j Rampnya  v  Bhngwram  (1815), 
2  Wm  Macn  100 
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estate,1  she  has  no  right  to  bo  maintained  by  her  own  or  by  her  husband’s 
relations,2  unless  they  have  property  belonging  to  her  husband  in  their 
hands.3 

Except  where  she  has  been  guilty  of  infidelity,4  a  husband  may  be 
required  to  maintain  his  wife,  even  though  she  cannot  compel  him  to 
restore  her  to  other  conjugal  rights.5 

Although  under  the  Hindu  law  the  right  of  a  wife  to  be  maintained 
by  her  husband  does  not  depend  upon  the  possession  of  any  property 
by  him,6  a  wife  would  gain  nothing  by  a  suit  against  a  penniless  husband, 
and  could  only  force  him  to  maintain  her  by  the  fruits  of  his  labour  by  a 
proceeding  under  the  Criminal  Procedure  Code.7 

As  to  the  right  of  a  wife  to  pledge  her  husband’s  credit  for  necessaries, 
see  ante ,  p,  75. 

Although  the  husband  may  abandon  Hinduism,  he  cannot  Abandonment 

,  o  of  Hinduism. 

thereby  destroy  his  wife  s  right  of  maintenance.8 

The  Court  can  award  maintenance  to  a  wife  whose  marriage  has  been  Dissolution  of 
dissolved  under  the  provisions  of  the  “  Native  Converts’  Marriage  Dissolu-  nmrria8e* 
tion  Act,  1806.”  0 

Where  the  husband  is  excluded  from  inheritance  on  tho  Husband  dis- 

.  .  .  .  _  ,  _  _  qualified  from 

ground  of  some  disqualification,10  his  wifo  is,  if  chaste,  entitled  inheritance, 
to  maintenance  out  of  the  property  to  which  he  would  have 
succeeded  if  ho  had  not  beon  so  disqualified.11  If  her  sons 
succeed  to  the  inheritance  she  has  the  right  of  a  mother.12 

A  wifo  would  ordinarily  be  entitled  to  maintenance  in  her  ^fntenaiice 
husband’s  house,13  but  when  he,  without  excuse,1'1  refuses  to 
allow  her  to  reside  with  him,15  or  when  she  is  justified  in 


»  Post,  pp.  210,  211. 

2  lyagaru  Soobaroyadoo  v.  lyagaru 
Sashama,  Mad.  S.  R.  1856,  p.  22; 
Rangayian  v.  Kalyam  XJmmall ,  Mad. 
S.  R.  1860,  p.  86,  cited  in  1  Norton 
h,  C.  p.  39. 

3  Ramahai  v.  Trimbah  Ganesh  Desai 
(1872),  9  Bom.  H.  C.  283.  See  post, 
p.  79. 

4  Post,  p.  78. 

5  See  **  Manu,”  chap.  xi.  para.  189. 

6  Narbadabai  v.  Mahadeo  Nara - 
yan  (1880),  5  Bom.  99,  at  p.  103. 
See  Jay  anti  Subbiah  v.  Alamelu 
Mangamma  (1902),  27  Mad.  45,  at 
p.  48. 

7  Post ,  p.  98. 

•  See  (1868),  4  Mad.  H.  C.  App.  iii. 

•  Act  XXL  of  1866,  s.  28. 

10  Post,  pp.  370-373. 


11  “  Mitakshara,”  chap.  ii.  s.  10, 

paras.  14,  15;  “  Dayabliaga,”  chap, 
v.  para.  19 ;  “  Vyavahara  Mayu- 

kha,”  chap.  iv.  s.  17,  para.  12 ; 
Tagore’s  “Vivada  Cbintamani,”  p. 
244;  “Smriti  Chandrika,”  chap.  y. 
para.  43. 

12  See  post,  p.  79. 

13  Silanath  Mooherjee  v.  Eaima- 
butty  JDabee  ( Sreemutty )  (1875),  24 
W.  R.  C.  R.  377 ;  Virasvami  Chetti 
v.  Appasvami  Chetti  (1863),  1  Mad. 
H.  C.  375. 

14  Ante ,  pp.  68-70. 

15  Nitye  Lalia  v.  Soondaree  Possee 
(1868),  9  W.  R.  C.  R.  475.  See 
Bidlingapa  v.  Bidava  (1878),  2  Bom. 
634  ;  Rampriya  v.  Bhriguram  (1815), 
2  Wm.  Macn.  109. 
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residing  apart  from  him,1  she  is  entitled  to  separato  main¬ 
tenance.2 

Except  where  there  is  such  refusal  or  justification,  a  wife  cannot  enforce 
an  arrangement  for  separate  maintenance.3 

A  wife  cannot  release  her  right  of  maintenance,  but  an 
arrangement  fixing  the  amount  of  her  maintenance  will,  if  fair, 
be  upheld.4 

The  right  of  a  Hindu  female  to  maintenance  is  one  peculiarly  needing 
protection.5 

A  wife  who  without  just  cause  deserts  her  husband,6  or 
refuses  to  live  with  him,7  or  is  unchaste,8  loses  her  right  of 
maintenance. 

An  unchaste  wife  loses  her  right  of  maintenance,  even  if  it  has  been 
secured  by  a  decree,9  or  by  an  agreement.10 

As  to  right  of  an  unchaste  wife  to  what  is  called <£  starving  maintenance,55 
see  post,  p.  83. 

A  wife  does  not  lose  the  right  by  a  mere  loss  of  caste.11 

A  widow  who  succeeds  to  no  property  as  heir  to  her  husband, 
is  (whether  she  has  or  has  not  a  son) 12  entitled  to  maintenance 


1  Sitdbai  v.  Ramchandrarao  (1910), 
12  Bom.  L.  R.  373.  See  Gabind 
Pershad  (Lalla)  v.  Doulal  Patti  (1870), 
6  B.  L.  R.  App.  85;  14  W.  R.  C.  R. 
451.  As  to  the  circumstances  which 
justify  her  in  declining  to  live  with 
her  husband,  see  ante ,  pp.  68-70. 

2  M atari gini  Dasi  v.  Jogendra 
Chunder  Mullick  (1891),  19  Calc.  84  ; 
S idling  apa  v.  Sidava  (1878),  2  Bom. 
634. 

3  Ra jluTch y  Dabee  ( Sm .)  v.  Bhoot - 
nath  Mookerjee  (1900),  4  C.  W.  N.  488. 

4  Narbadabai  v.  Mahadeo  Narayan 
(1880),  5  Bom.  99,  at  pp.  104-107. 

5  Ibid.,  at  p.  107  ;  Lakshman  Ram - 
chandra  Joshi  v.  Satyabkamabai 
(1877),  2  Bom.  494,  at  p.  505;  Com- 
ulmoney  Dossee  v.  Rcmnath  By  sack 
(1843),  1  Fulton,  189,  at  p.  203. 

6  Surampalli  Bangaramma  v.  Su- 
rampalli  Brambaze  (1908),  31  Mad. 
338  ;  Virasvami  Cheiti  v.  Appasvami 
ChetM  (1863),  1  Mad.  H.  C.  375. 

7  llata  Shavatri  v.  I  lata  Nara¬ 

yanan  Nambudki  (1863),  1  Mad.  H.  C. 

372,  at  pp.  373,  374 ;  JCullyanessuree 

Debee  v.  Dvmkdnalh  Surmah  Chat - 


terjee  (1SG6),  6  W.  R.  C.  R.  116. 
She  does  not  lose  the  right  whon  she 
leaves  him  by  his  consent.  Nitye 
Laha  v.  Soondarce  Dossee  (1868),  9 
W.  R.  C.  R.  475, 

8  See  Pirthee  Singh  (Rajah)  v, 
Raj  Kower  (Ranee)  (1873),  I.  A.  Sup., 
vol.  203,  at  p.  210;  12  B.  L.  R. 
238,  at  p.  247 ;  20  W.  R.  C.  R.  21, 
at  p.  24 ;  llata  Shavatri  v.  llata 
Narayanan  Nambudiri  (1863),  1  Mad. 
H.  C.  372 ;  Kandasami  Pillai  v. 
Murugammal  (1898),  19  Mad.  6. 

9  Nubo  Gopal  Roy  v.  Amrit  Moyee 
Dossee  (1875),  24  W.  R.  C.  R.  428. 
See  post,  pp.  89,  91.  The  decree  cannot 
he  altered  in  execution.  There  must  ho 
a  fresh  suit.  Ranmalsangji  Bhagwa - 
tsangji  (Maharana  Shri)  v.  Kundan 
Kuwar  (Bai Shri)  (1902),  26  Bona.  707. 

10  See  Nagamma  v.  Virabhadra 
(1894),  17  Mad.  392. 

11  Act  XXI.  of  1850.  Queen  v. 
Marimuttu  (1881),  4  Mad.  243. 

12  Shib  Dayee  v.  Doorga  Pershad 
(1872),  4  N.  W.  P.  63;  Brinda 
Chowdhrain  v.  Radhica  Chowdhrain 
(1885),  11  Calc,  492,  at  p.  494. 
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out  of  the  whole  1  of  the  property  in  which  hor  husband  was 
interested  as  owner  2  or  coparcener  3  at  the  time  of  his  death, 
or  in  which  he  would  have  been  so  interested  if  he  had  not 
bgon  disabled  from  inheritance,  or  from  being  a  coparcener,4 
whether  she  have  property  of  her  own  or  not.5 

A  suit  for  partition,  subsequent  to  the  widow’s  suit  for  maintenance, 
will  not  affect  her  right  against  the  whole  property.6  When  she  has  not 
brought  such  suit  her  maintenance  will  be  payable  out  of  the  property 
allotted  to  the  branch  of  the  family  to  which  she  belongs.7 
This  applies  to  impartible  property.8 

A  widow  is  not  entitled  to  maintenance  out  of  property  belonging  to 
her  husband  which  had  become  forfeited  to  Government  on  his  conviction 
for  rebellion,9  but  her  right  would  be  unaffected  by  a  confiscation  on 
account  of  the  rebellion  of  her  sons,  or  other  heirs  of  her  husband.10 

A  mother  is  entitled  to  be  maintained  by  her  son,  and  after  Right  against 

_ _ _ _  relations  of 

husband. 

1  Subbarayulu  Chatty  v.  Kamala -  4  N.  W.  3?.  63 ;  Lalii  Kuar  (Mu- 

valHthayaramma  (1911),  35  Mad.  147.  sammat)  v.  Ganga  Bishen  (1875),  7 

2  Brinda  Chowdhrain  v.  Radhica  N.  W.  P.  261  ,*  Meherban  Singh  v. 

Chowdhrain  (1885),  11  Calc.  492,  at  Sheo  Koonwer  ( Mussumat )  (18C6),  1 
p.  494 ;  Narbadabai  v.  Mahadeo  Mara-  Agra.  106  ;  Sheo  Dyal  Tewaree  v. 
yan  (1880),  5  Bom.  99,  at  p.  10C ;  Judoonath  Tewaree  (1868),  9  W.  R. 

Bhagabati  Dasi  ( Srimati )  v.  Kanailal  C.  R.  61,  at  p.  67 ;  Hema  Kooeree 
Mitter  (1872),  8  B.  L.  R.  225.  As  ( Mussamut )  v.  Ajoodhya  Pershad 
to  her  maintenance  out  of  property  (1875),  24  W.  R.  C.  R.  474.  This 
which  has  been  divested  on  adoption,  rule  applies  to  Khoja  Mahomedans, 
see  Dhurm  Das  Pandey  v.  Shama -  Rashid  Karmali  v.  Sherbanoo  (1904), 
soondri  Dibiah  (1843),  3  M.  I.  A.  229,  29  Bom.  85. 

at  p.  243 ;  6  W.  R.  P.  C.  43,  at  4  44  Mitakshara,”  chap.  ii.  s.  10, 
p.  45.  para.  5  ;  44  Dayabhaga,”  chap.  v. 

3  Golab  Koonwur  ( Mussumat )  v.  paras.  11,  14-16;  44  Smriti  Ckan- 

Collector  of  Benares  (1847),  4  M.  I.  A.  drika,”  chap.  v.  paras.  10-14,  20. 

246,  at  p.  258 ;  7  W.  R.  P.  C.  47,  at  6  Lingayya  v.  Karwikamma  (1913), 
p.  51 ;  Devi  Persad  v.  Gunwanti  Koer  38  Mad,  153,  differing  from  Ramawati 
(1895),  22  Calc.  410 ;  Becha  v.  Moth -  Koer  v.  Manjhari  Koer  (1906),  4 
ina  (1900),  23  All.  86 ;  Savitribai  v.  C.  L.  J.  74. 

Luximibai  (1878),  2  Bom.  573,  at  p.  6  Subbarayulu  Chetty  v.  Kamala - 
582,  and  cases  there  cited;  Jayanti  valHthayaramma  (1911),  35  Mad.  147. 

Subbiah  -v.  Alamelu  Mangamma  7  Haridas  Lalji  v.  Narotam  Raghavji 

(1902),  27  Mad.  45 ;  Adhibai  v.  (1911),  14  Bom.  L.  R.  237. 

Cursandas  Nathu  (1886),  11  Bom.  8  Sivananja  Perumal  Sethuroyer  v, 

399;  Manjappa  Hegade  v.  Lakshmi  Meenakshi  Ammal  (1870),  5  Mad. 

(1890),  15  Bom.  234;  Jankibai  v.  H.  C.  377. 

Shrinivas  Ganesh  (1913),  38  Bom.  9  Gunga  Baee  v.  Hogg  (1867),  2 

120  ;  15  Bom.  L.  R.  853  ;  Visalatchi  Ind.  Jur.  N.  S.  124. 

Ammal  v.  Annasamy  Sastry  (1870),  10  Golab  Koonwur  (Mussumut)  v. 

5  Mad.  H.  C.  150;  Subbramania  Collector  of  Benares  (1847),  4  M.  I.  A. 

Mudaliar  v.  Kaliani  Ammal  (1873),  246 ;  7  W.  R.  P.  C.  47 ;  explained 

7  Mad.  H.  C.  226 ;  Amrit  (Bai)  v.  in  Gunga  Baee  v.  Hogg  (1867),  2 
Manik  (Bai)  (1875),  12  Bom.  H.  C.  Ind.  Jur.  N.  S.  124 ;  and  in  Adhi- 
79  ;  Ramabai  v.  Trimbak  Ganesh  ranee  Narain  Coomary  v.  Shona  Malee 

Desai  (1872),  9  Bom.  H.  C.  283 ;  Pat  Mahadai  (1876),  1  Calc.  365,  at 
Shib  Dcuyee  v.  Doorga  Pershad  (1872),  pp.  373,  374. 
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his  death  out  of  his  property,1  but  with  that  exception,  and 
also  with  the  exception  that  a  daughter-in-law  may  enforce  a 
right  to  maintenance  against  the  property  of  her  father-in-law 
after  his  death,2  a  widow  has  no  legal  right  of  maintenance 
against  any  of  the  relatives  of  her  husband,  unless  they  are  in 
possession  of  property  which  belonged  to  her  husband,  or  in 
which  he  was  a  coparcener,3 

The  sale  of  ancestral  property  which  would  have  bound  her  husband 
if  alive,  does  not  give  a  right  against  a  father-in-law  or  other  coparcener 
for  maintenance.4 

As  to  her  rights  to  a  share  on  a  partition  between  her  sons  or  grandsons, 
see  post,  pp.  333-335. 

Although  an  heir  or  other  person  in  possession  of  property  may  be 
liable  to  a  widow  for  her  maintenance,  he  is  not  liable  to  other  persons 
on  contracts  made  by  her,  even  on  account  of  her  maintenance.5 

A  widow  is  ordinarily  entitled  to  reside  in  her  husband’s 
family  dwelling-house.6 

She  cannot  be  ousted,7  except  by  a  purchaser  wiio  has  bought  under 
a  decree  which  binds  her,  or  to  whom  the  property  has  been  sold  for  the 
purpose  of  satisfying  claims  which  are  paramount  to  her  right  of  main¬ 
tenance,8  such  as  for  debts  incurred  for  the  benefit,  or  on  account  of  the 


1  Sitbbarayana  v.  Subbakka  (1884), 
8  Mad.  236  ;  “  Mann,”  chap.  viii. 
para.  389 ;  Sircar’s  Vyavastha 
Darpana,”  2nd  ed.,  pp.  375,  376. 
She  has  no  such  right  against  her 
step-son  or  step-grandson.  Daya 
( Bai )  v.  Natha  Govindlal  (1885),  9 
Bom.  279.  See  Savitribai  v.  Luximi- 
bai  (1878),  2  Bom.  573,  at  pp.  582, 
583. 

3  Post ,  pp.  210,  211. 

3  Ganga  Bai  v.  Sita  Bam  (1876),  1 
All.  170,  at  pp.  174-177 ;  Khetra - 
mani  Dasi  v.  Kashinath  Das  (1868), 

2  B.  L.  A.  C.  15,  at  p.  35 ;  S.  C. 

Kasheenath  Das  v.  Khetturmonee 

Dossee  (1868),  9  W.  R.  C.  R.  413,  at 
p.  422 ;  Bamabai  v.  Trimbak  GanesTi 

Desai  (1872),  9  Bom.  H.  C.  283 ; 
Visalatchi  Ammal  v.  Annasamy  Sastry 

(1870),  5  Mad.  H.  C.  150 ;  Savitribai 
v.  Luximibai  (1878),  2  Bom.  573 ; 
Apaji  Chiniaman  Devdhar  v.  Ganga- 

bai  (1878),  2  Bom.  632  ;  Kalu  v. 
Kashibai  (1882),  7  Bom.  127  ;  KanJcu 
(Bai)  v.  Jadav  (Bai)  (1883),  8  Bom. 

15;  Daya  (Bai)  v.  Natha  Govindlal 
(1885),  9  Bom.  279.  See,  however, 


Timmappa  Bhat  v.  Parmeshriamma 
(1868),  5  Bom.  H.  C.  A.  C.  130, 
whore  Gibbs,  J.,  said  (p.  132),  “  Every 
Hindu  widow,  whether  her  husband 
was  divided  from  the  family  or  not, 
is  entitled,  when  in  needy  circum¬ 
stances,  to  claim  from  her  husband’s 
relatives.” 

4  Ganga  Bai  v.  Sita  Bam  (1876), 
1  All.  170,  at  p.  177. 

5  Bamasamy  Aiyan  v.  Minahshi 
Ammal  (1865),  2  Mad.  H.  C.  409. 

6  Venkaiammal  v.  Andyappa  Chetti 
(1882),  6  Mad.  130 ;  Devkore  (Bai) 
v.  Samnukhram  (1888),  13  Bom.  101. 

7  Dalsukhram  Mahasukhram  v. 
LaUubhai  Matichand  (1883),  7  Bom. 
282 ;  Venkaiammal  v.  Andyappa 
Chetti  (1882),  6  Mad.  130 ;  Gauri  v. 
Chandramani  (1876),  1  All.  262 ; 
Talemand  Singh  v.  Bukmina  (1880), 
3  All.  353.  See  Parvati  v.  Kisansing 
(1882),  6  Bom.  567. 

8  Jay  anti  Subbiah  v.  Alamelu 
Mangamma  (1902),  27  Mad.  45; 
Manilal  v.  Tara  (Bai)  (1892),  17 
Bom.  398.  See  Mohun  Geer  v.  Tota 
(Mussumat)  (1872),  4  N.  W.  R.  153 ; 
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necessities  of  the  family,1  or  perhaps  when  another  suitable  residence  is 
found  for  her.2 

“  The  right  of  residence  of  Hindu  females  is  ordinarily  referable  to  the 
family  house,  and  a  purchaser  may  be  presumed  to  have  notice  of  that 
fact.”  3 

This  right  of  the  widow  is  personal  to  her,  and  cannot  be  attached  in 
execution  of  a  decree.4 

An  adult  widow  5  is  not  bound  to  reside  with  the  relatives  of 
her  husband,  and  she  does  not  forfeit  her  right  to  property  or 
maintenance  merely  on  account  of  her  residing  with  her  own 
family,  or  leaving  her  husband’s  residence  from  any  other 
cause  than  for  unchaste  or  improper  purposes.6 

Where  the  husband  has  expressly  directed  that  his  wife’s  maintenance 
should  be  contingent  on  her  residing  in  the  family  residence  with  his 
relatives,7  she  would  only  be  entitled  to  maintenance  if  she  resided  in  the 


Bhikam  Das  v.  Pura  (1879),  2  All. 
141  ,*  Yamnabai  v.  Nanabhai  (1910), 
12  Bom.  L.  R.  1075. 

1  Ramanadan  v.  Rangammal  (1888), 
12  Mad.  260  ;  Yamnabai  v.  Nanabhai 
(1910),  12  Bom.  L.  R.  1075 ;  Kisandas 
v.  Rangtdmi  (1908),  9  Bom.  L.  R.  382. 

2  Mangala  Debi  v.  Dinanath  Bose 
(1869),  4  B.  L.  R.  O.  C.  72 ;  12  W. 
R.  O.  J.  35. 

3  Ramanadan  v.  Rangammal  (1888), 
12  Madl  260,  at  p.  270  ;  Yamnabai  v. 
Nanabhai  (1910),  3  Bom.  L.  R.  1075, 
at  p.  1079. 

4  Salakshi  v.  Bakshmayee  (1908), 
31  Mad.  500. 

5  As  to  a  minor  widow,  see  ante, 

p.  66. 

6  Pirthee  Singh  {Rajah)  v.  Raj 
Kower  (Ranee)  (1873),  I.  A.  Sup., 
voL  203 ;  12  B.  L.  R.  238  ,*  20  W. 
R.  C.  R.  21 ;  Narayanrao  Ramchandra 
Pant  v.  Ramabai  (1879),  6  I.  A.  114, 
at  p.  119 ;  3  Bom.  415,  at  p.  421 ; 
Kasturbai  v.  Shivajiram  Devkurna 
(1879),  3  Bom.  372  (differing  from 
Rango  Vinayak  Dev.  v.  Yamunabai 
(1878),  3  Bom.  44) ;  Surampalli 
Bangaramma  v.  Surampalli  Brambaze 
(1908),  31  Mad.  338;  Cossinaut 
By  sack  v.  Hurrosondry  Dossee  (1819), 
Morley’s  “Digest,”  vol.  ii.  p.  198; 
Norton,  85;  -S.  C.  on  appeal  (1826), 
Sircar’s  “  Vyavastha  Darpana,”  2nd 
ed.,  p.  97  i  Macnaghten’a  "  Considera- 

H.L» 


tions  of  Hindu  Law,”  p.  93  ;  Clarke, 
91 ;  Montriou’s  cases,  445  ;  Mokhada 
Dossee  v.  Nundo  Ball  Haidar  (1901), 
28  Calc.  278,  at  p.  287 ;  5  C.  W.  N. 
297,  at  p.  299 ;  Siddessury  Dassee  v. 
Janardan  Sarkar  (1902),  29  Calc.  557  ,* 
6  C.  W.  N.  530  (a  case  of  a  widowed 
daughter-in-law) ;  Koodee  Monee  Debea 
v,  Tarra  Chand  Chuckerbutty  (1865), 
2  W.  R.  C.  R.  134  (ditto) ;  Qokibai 
v.  Lakhmidas  Khimji  (1890),  14  Bom. 
490  ;  VisalatcM  Ammal  v.  Annasamy 
Sastry  (1870),  5  Mad.  H.  C.  150; 
Ahollya  Bhai  Debia  v.  Luckhee  Monee 
Debia  (1866),  6  W.  R.  C.  R.  37; 
Chandrabhagabhai  v.  Kashinath  Vithal 
(1866),  2  Bom.  H.  C.  341,  2nd  ed., 
323  ;  Jadumani  Dasi  v.  Kheytramohan 
Shil  (1854),  Sircar’s  “  Vyavastha  Dar- 
pana,”  2nd  ed.,  p.  384 ;  Shurno  Moyee 
Dassee  v.  Oopxl  Ball  Doss  (1863), 
Marshall,  497 ;  Umrit  Koweree  v. 
Kidemath  (those  (1868),  3  Agra.  H. 
C.  182  ;  Parvatibai  v.  Chatru  (1911), 
13  Bom.  L.  R.  1023.  In  Raghunada 
(Sri)  v.  Brozo  Kishoro  (Sri)  (1876),  3 
I.  A.  154,  at  p.  191 ;  1  Mad.  69,  at 
p.  81,  the  Judicial  Committee  said 
that  it  is  in  the  husband’s  family  that 
in  strict  contemplation  of  law  the 
widow  ought  to  reside. 

7  Mulji  Bhaishankar  v.  Bai  TJjam 
(1888),  13  Bom.  218 ;  Oirianna 

Murkundi  Naik  v.  Honama  (1890), 
15  Bom.  236.  See  Shurno  Moyee 
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house  in  which  her  husband  required  her  to  be  maintained,  or  if  ahe  from 
just  cause  abstained  from  residing  in  that  house,1 

Where  the  family  property  is  so  small  that  the  family  cannot  bear 
the  strain  of  supporting  the  widow  in  a  separate  lodging,  though  it  might 
be  able  to  provide  her  with  food  in  the  family  house,  a  Court  might  well 
in  the  exercise  of  its  discretion  refuse  separate  maintenance,2  or,  at  any 
rate,  in  fixing  the  maintenance  might  decline  to  allow  any  amount  on 
account  of  the  expenses  of  a  residence,3 

By  remarriage  a  widow  loses  her  right  to  maintenance  out 
of  her  husband's  estate.4 

Loss  of  right.  A  widow  by  unchastity  forfeits  her  right  of  maintenance,6 
even  if  such  maintenance  has  been  secured  by  agreement  6 
or  decree ; 7  but  where  the  maintenance  has  been  given  by  a 
will  it  is  not  forfeited  unless  there  be  an  express  provision  in 
the  will,8 

Where  the  agreement  for  maintenance  is  made  by  way  of  compromise 
of  a  claim  for  something  more  than  maintenance,  unchastity  would  not, 
in  tlie  absence  of  express  provision,  destroy  the  right  to  maintenance.9 


Lasscc  v.  Gopal  Loll  Loss  (1863), 
Marshall,  497  ,*  Pirfhce  Singh  (Put j ah) 
v.  Paj  Kourr  ( Banee )  (1873),  I.  A, 
Sup.  Vol.  203,  at  p.  210  ;  12  B.  L.  R. 
238,  at  p.  247 ;  20  W.  R.  C.  R.  21, 
at  p.  24 ;  Narayanrao  Bamchandra 
Pant  v.  Bamabai  (1879),  6  I.  A.  114, 
at  p.  119 ;  3  Bom.  415,  at  p.  421 ; 
GoJcibai  v.  Lakhmidas  Khimji  (1890), 
14  Bom.  490,  at  pp.  496,  497  ;  Sircar’s 
“  Vyavastha  Larpana,”  2nd  ed., 
p.  370. 

1  Ab  to  "  just  cause,”  see  Promotha - 
n nth  Bog  v,  Nagendrahala  Chaudhrani 
(1908),  12  C.  W.  N.  808. 

2  KasUirhai  v.  Shivajiram  Levhirna 
HS79),  3  Bom.  372,  at  p.  376  ; 
Godavaribai  v.  Sagunabai  (1896),  22 
Bom.  52. 

3  Sec  Bamchandra  Vishnu  Bapat 
v.  Sagunabai  (1879),  4  Bom.  261. 

4  Hindu  Widows’  Remarriage  Act 
(XV.  of  1856),  s.  2,  post,  pp.  369,  370. 

5  Nagamma  v.  Virabhadra  (1894), 
17  Mad.  392 ;  Valu  v.  Ganga  (1882), 
7  Bom.  84 ;  Vishnu  Shanibhog  v. 
Manjamma  (1884),  9  Bom.  108; 
Boma  Nath  v,  Bajonimoni  Dasi 
(1890),  17  Calc.  674 ;  Laulia  Kuari 
y.  Meghu  Tiwari  (1893),  15  All.  382  ; 
Visalatchi  Ammal  y.  Annasamy  Sastry 


(1870),  5  Mad.  H.  C.  150,  at  p.  160  ; 
Moniram  Kolita  v.  Kerry  Kolitany 
(1880),  7  I.  A.  115,  at  p.  151 ;  5  Calc. 
776,  at  p.  786 ;  6  C.  L.  R.  322,  at 
p.  330 ;  Kery  Kolitany  v.  Moneeram 
Kolita  (1873),  13  B.  L.  R.  I,  at 
pp.  72,  73 ;  19  W.  R.  C.  R.  367,  at 
p,  405 ;  Muttammal  v.  KamaTcshy 
Ammal  (1865),  2  Mad.  H.  C.  337; 
Sinthayee  v.  ThanaJcapudayen  (1868), 
4  Mad.  H.  C.  183,  at  185 ;  Bussunt 
Koomaree  ( Maharanee )  v.  Kummul 
Koomaree  ( Maharanee )  (1843),  7  Ben. 
Sel.  R.  144,  new  edition,  168 ;  Mac- 
naghten’s  “Hindu  Law,”  vol.  ii. 
chap,  ii.  case  5,  pp.  112,  113; 

Strange’s  “  Hindu  Law,”  vol.  i.  p.  172, 
vol.  ii.  p.  310  ;  “  Mitakshara,”  chap.  ii. 
s.  1,  para.  7  ;  “  Dayabhaga,”  chap.  xi. 
s.  1,  para.  48. 

6  Nagamma  v.  Virabhadra  (1894), 
17  Mad.  392 ;  Sathyabhama  v.  Kesava - 
chary  a  (1915),  39  Mad.  658. 

7  Vishnu  Shambhog  v.  Manjamma 
(1884),  9  Bom.  108 ;  Daulta  Kuari 
v.  Meghu  Tiwari  (1893),  15  All.  382 ; 
see  post ,  p.  91. 

8  Parami  v.  Mahadevi  (1909),  34 
Bom.  278 ;  13  Bom,  L.  R.  196. 

9  Bhup  Singh  v.  Lachman  Kunwar 
(1904),  26  All.  32L 
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‘^JTABVING  M A1NT32N ANCB 1 


It  is  unsettled  whether  an  unchaste  wife  or  widow,  on  returning  toa'1  Starving 
moral  life,  is  entitled  to  what  is  called  44  starving  maintenance,”  that  is  mainten* 
to  say,  just  sufficient  food  to  keep  her  alive.  It  is  submitted  that  she  is  anc<?” 
so  entitled.  In  Honamma  v.  Timannabhai 1  the  Bombay  High  Court 
allowed  the  right,  but  it  was  disallowed  by  the  same  Court  in  Valu  v.  Ganga. 2 
In  a  recent  Bombay  case,  the  following  was  said,  4  4  The  general  rule  to  be 
gathered  fro'in  4  the  texts  ’  is  that  a  Hindu  wife  cannot  be  absolutely 
abandoned  by  her  husband.  If  she  is  living  an  unchaste  life,  he  is  bound 
to  keep  her  in  the  house  under  restraint,  and  provide  her  with  food  and 
raiment  just  sufficient  to  support  life ;  she  is  not  entitled  to  any  other  ' 
right.  If,  however,  she  repents,  returns  to  purity  and  performs  expiatory 
rites,  she  becomes  entitled  to  all  conjugal  and  social  rights,  unless  her 
adultery  was  with  a  man  of  lower  caste,  in  which  case,  after  expiation,  she 
can  claim  no  more  than  bare  maintenance  and  residence.”  3  The  Madras 
High  Court  4  has  held  that  there  is  such  right.  In  an  earlier  case  5 6  the 
same  Court  considered  the  question  unsettled.  In  Bomanath  v.  Bajoni - 
moni  Dasi  6  the  Bengal  High  Court  was  inclined  to  allow  the  right.  Earlier 
authority  is  in  favour  of  the  right.7  It  is  submitted  that  the  better  view 
is  that  the  right  should  be  allowed. 

8he  is  not  entitled  even  to  44  starving  maintenance,”  so  long  as  she 
persists  in  a  vicious  life,8  but  it  has  been  held  that  where  “starving 
maintenance  ”  has  been  allotted  to  her  by  decree,  subsequent  unchastity 
does  not  destroy  the  right.9 

Mere  loss  of  caste  does  not  involve  a  loss  of  a  right  of  maintenance.10 

Where  there  is  property  liable  for  the  maintenance  of  a  Barden  of 
widow,  it  lies  upon  the  parties  resisting  the  claim  to  separate  proof' 
maintenance  to  show  that  the  circumstances  are  such  as  to 
disentitle  the  widow  thereto.11 

Eor  example,  they  may  show  that  she  resides  separately  from  her 
husband’s  family  for  immoral  purposes,12  or  that  the  family  property  is 


1  (1877),  1  Bom.  559. 

2  (1882),  7  Bom.  84. 

8  Parami  v.  Mahadevi  (1909),  34 
Bom.  273,  at  p.  283 ;  12  Bom.  L.  B. 
190,  at  p.  200. 

4  Sathyabhama  v.  Kesavctcharya 
(1915),  39  Mad  658  ;  contrd  Nagamma 
v.  Virabhadra  (1894),  17  Mad.  392. 

5  VisalatcM  Ammal  v.  Annasamy 
Sastry  (1870),  5  Mad.  H.  C.  150. 

6  (1890),  17  Calc.  674,  at  p.  679. 

7  Steele,  para.  xxv.  (new  edition), 
p.  36  ;  Strange’s  “  Hindu  Law,”  vol.  i. 

pp.  172,  175,  vol.  ii.  p.  39  ;  44  Vya- 

vahara  Mayukha,”  chap.  iv.  s.  8, 
para.  9  ;  44  Mitakshara,”  chap.  ii.  s.  1, 

paras.  37,  38 ;  Colebrooke’s  44  Digest,” 

vol.  ii.  pp.  423-425.  See  Norton’s 

“  Leading  Cases,”  vol.  i.  p.  37. 


8  Kandasami  Pillai  v.  Murugammal 
(1895),  19  Mad.  6 ;  Bomanath  v. 
Bajonimoni  Dasi  (1890),  17  Calc.  674, 
at  p.  679 ;  DauUa  Kuan  v.  Meghu 
Tiwari  (1893),  15  All.  382 ;  DebiSaran 
Shuhul  v.  Doulata  SlmUain  (1916),  39 
All.  234;  Muttammal  v.  Kamakshy 
Ammal  (1865),  2  Mad.  H.  C.  337 ;  see, 
however,  Parami  v.  Mahadevi  (1909), 
34  Bom.  278  ;  12  Bom.  L.  B.  196. 

9  Honamma  v.  Timanndbhat  (1877), 

1  Bom.  559. 

10  Act  XXI.  of  1850.  See  Queen  v. 
Marimuttu  (1881),  4  Mad.  243. 

11  See  Saboo  Sidick  {Haji)  v.AyesTia* 
bai  (1903),  30  I.  A.  127;  27  Bom. 
485  ;  7  C.  W.  N.  665 ;  5  Bom.  L.  B.  475. 

12  Kasturbai  v.  SMvajiram  Devhirna-' 
(1879),  3  Bom.  372,  at  p.  38L 
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so  small  as  not  reasonably  to  admit  of  an  allotment  to  her  of  a  separate 
maintenance,  or  that  she  has  other  means  of  maintenance.1 

A  wife  or  widow  cannot  transfer  her  rights  to  maintenance.2 

It  has  been  said  that  maintenance  which  has  been  fixed  by  agreement 
or  decree  may  be  transferable,3  but  it  is  submitted  that  the  terms  of  s.  6  ( d ) 
of  the  Transfer  of  Property  Act  (IV,  of  1882)  prevent  such  transfer. 

There  is,  it  is  submitted,  no  reason  why  arrears  of  maintenance  should 
not  be  transferable.4 

A  right  to  future  maintenance,5  or  an  interest  in  the  income  of  immov¬ 
able  property  assigned  by  way  of  maintenance,6  cannot  be  attached  in 
execution  of  a  decree,  but  there  is  nothing  to  prevent  the  attachment  of 
arrears  of  maintenance.7 

Unless  their  rights  are  secured  by  an  arrangement  or  by 
decree,8  it  is  submitted  that  a  Hindu  can  by  a  transfer  for 
consideration  dispose  of  his  property  so  as  to  deprive  his  wife 
or  such  other  person  whom  he  is  legally  bound  to  maintain  9 
of  any  right  of  maintenance  against  the  property  so  disposed 
of,10  except  where  such  transfer  is  made  with  the  intention  of 
defeating  the  right,  and  the  transferee  has  notice  of  such 
intention.11 

As  to  an  alienation  pending  suit,  see  post,  p.  93. 

Provided  he  leaves  sufficient  property  for  the  maintenance 
of  his  widow  and  those  whom  by  law  he  is  legally  bound  to 


1  See  Gokibai  v.  Lakhmidas  Khimji 
(1890),  14  Bom.  490,  at  p.  496. 

2  See  Narbadabai  v.  Mahadeo  Nara- 
yan  (1880),  5  Bom.  99,  at  pp.  103, 104. 

3  Amiapurni  Nachiar  (Rani)  v. 
Swaminatha  Chettiar  (1910),  34  Mad. 
7,  at  p.  9. 

4  See  Endoori  V  enkaiaramaniah  v. 
V  enkatachainulu  (1909),  33  Mad.  80. 

5  Civil  Procedure  Code  (V.  of 
1908),  s.  60. 

6  Gulab  Kuar  v.  Bansidhar  (1893), 
15  All.  371. 

7  Ibid.  See  A.  P.  Rajerav  Chandra - 
rao  v.  Nanarav  Krishna  Jahagirdar 
(1887),  11  Bom.  528 ;  Asad  Ali  Mol - 
lah  v.  Haidar  Ali  (1910),  38  Calc.  13. 

8  Kvdoda  Prosad  Chatterjee  v.  Ja- 

geshar  Ko&r  (1899),  27  Calc.  194,  See 

post,  p.  91, 


9  As  where  the  right  is  to  be  main¬ 
tained  from  coparcenary  property, 
Jay  anti  Subbiah  v.  Alamelu  Man- 
gamma  (1902),  27  Mad.  45,  at  p.  49. 

10  See  Borolah  Posset  v.  Bhoobun 
Moliun  JSfeoghy  (1888),  15  Calc.  292, 
at  p.  306  ;  Lalcshman  Ramchand/ra  v. 
Sarasvatibai  (1875),  12  Bom.  H.  C. 
69  ;  Ram  Kunwar  v.  Ram  Pai  (1900), 
22  All.  326 ;  Venkatammal  v.  An- 
dyappa  Chetii  (1882),  6  Mad.  130; 
Bhagirathi  v.  Ananiha  Charia  (1893), 
17  Mad.  268. 

11  Imam  v.  Balamma  (1889),  12 
Mad.  334  ;  Beharilalji  v.  Rajbai  (Bai) 
(1898),  23  Bom.  342;  Lakshman 
Ramchandra  Joshi  v.  Satyabhamahai 
(1877),  2  Bom.  494,  at  p.  516.  Cf. 
Transfer  of  Property  Act  (IV,  of  1882), 
s.  39,  post ,  pp,  90,  91* 
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support,  but  not  otherwise,1  a  Hindu  can  dispose  ol  his  property 
by  gift  or  will,  so  as  to  free  it  from  claims  to  maintenance.3 

He  cannot  by  will  exclude  her  right  of  maintenance,3  and  he  cannot 
by  disposing  of  the  whole  of  his  property  by  will 4  or  gift 5  deprive  his  widow 
of  her  right  to  be  maintained  out  of  such  property. 

A  concubine,  who  has  been  kept  by  a  Hindu  up  to  the  time 
of  his  death,  is  entitled  to  maintenance  6  from  the  property 
(whether  ancestral  or  self-acquired)  of  her  deceased  paramour, 
whother  she  have  children  or  not,7  but  loses  the  right  by 
incontinence.8 

A  woman  with  whom  a  Hindu  has  only  had  casual  intercourse,9  or  one 
with  whom  he  has  carried  on  an  adulterous  intrigue,10  acquires  no  such 
right. 

A  discarded  concubine  has  no  right  of  maintenance  against  her  para¬ 
mour,  or  his  estate.11 

The  right  to  maintenance  cannot  be  enforced  where  the 


1  Jamna  v .  Machal  Sahu  (1879), 
2  All.  315;  Narbadabai  v.  Mahadeo 
Narayan  (1880),  5  Bom.  99,  at  pp, 
106,  108. 

2  Debendra  Ooomar  Boy  Chowdhry 
v.  Brojendra  Coomar  Boy  Chowdhry 
(1890),  17  Calc.  886 ;  Bhoobunmoyee 
Debia  Chowdhrain  v.  Bamkishore 
Acharj  Chowdhry ,  Ben.  S.  D.  A., 
1860,  p.  485,  at  p.  489 ;  Sorolah 
Dossee  v.  Bhoobun  Mohun  Neoghy 
(1888),  15  Calc.  292,  at  p.  306.  See 
Bazabai  v.  Sadu  (1871),  8  Bom. 
H.  C.  A.  C.  J.  98 ;  Lakshmi  v. 
Suhramanya  (1889),  12  Mad.  490,  at 
p.  494 ;  answers  of  law  officers  in 
Mulraz  Lachmia  v.  Chalekany  Ven- 
cata  Bama  Jaganadha  Bow  (1838), 
2  M.  I.  A.  54,  at  p.  57.  The  widow’s 
claim  to  maintenance  cannot  be  de¬ 
feated  merely  by  implication.  Joytara 
v.  Bamhmri  Sirdar  (1884),  10  Calc.  638 ; 
Comulmony  Dossee  v.  Bammanath 
Bysach  (1843),  1  Fulton,  189,  at  p.  193. 
See  Act  XXI.  of  1870,  s.  3. 

3  See  Bromotha  Nath  Boy  v.  Nagen - 
drabala  Chaudhrani  (1908),  12  C.  W.  N. 
808. 

4  Narbadabai  v.  Mahadeo  Narayan 
(1880),  5  Bom.  99 ;  Jamna  v.  Machul 
Sahu  (1879),  2  All.  315 ;  Sorolah 
Dossee  v.  Bhoobun  Mohun  Neoghy 
(1888),  15  Calc.  292,  at  p.  306; 


Krishnarao  v.  Bhagwanlrao  (1900), 
2  Bom.  L.  R.  1082  ;  Bechet  v.  Mothina 
(1900),  23  All.  86. 

3  See  Act  XV.  of  1882  (Transfer  of 
Property),  s.  39,  post ,  pp.  90,  91. 

6  Ningareddi  v.  Lakshmawa  (1901), 
26  Bom.  163 ;  3  Bom.  L.  R.  647 ; 
Bamanarasu  v.  Buchamma  (1899),  23 
Mad.  282,  at  p.  291. 

7  Yashvantrav  v.  Kashibai  (1887), 
12  Bom.  26 ;  KhemJcor  v.  Umia - 
shanhar  Banchhor  (1873),  10  Bom. 
H.  C.  381  ;  Vrandavandas  Bamdas  v. 
Yamunabai  (1875),  12  Bom.  H.  C. 
229  ;  Maenaghten’s  <£  Hindu  Law  ” 
vol.  ii.  chap.  ii.  case  12  ;  Strange’s. 
<£  Hindu  Law,”  vol.  i.  p.  174  ,*  “  Mitak- 
shara,”  chap.  ii.  s.  1,  paras.  7,  27,  28  ; 
££  Vyavahara  Mayukha,”  chap.  iv.  s.  8, 
para.  5. 

8  Yashvantrav  v.  Kashibai  (1887), 
12  Bom.  26.  See  ££  Dayabhaga,” 
chap.  xi.  s.  1,  para.  48. 

9  Sikhi  v.  Vencatasamy  Oounden 
(1875),  8  Mad.  H.  C.  144. 

10  Sikki  v.  Vencatasamy  Gounden 
(1875),  8  Mad.  H.  C.  144.  In  Khemkor 
v.  Umiashankar  Banchhor  (1873),  10 
Bom.  H.  C.  381,  above,  note  7,  the 
connection  was  apparently  an  adul¬ 
terous  one. 

11  Bamanarasu  Y,Buchamma{l^99)9 
23  Mad.  282. 
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wife,  or  widow,  or  othor  porson  claiming  it  has  full  inde¬ 
pendent  means  of  support 1  from  property  in  possession  capable 
of  providing  maintenance,2  whether  derived  from  her  husband’s 
property  or  from  somo  othor  source.  Where  there  is  indepen¬ 
dent  means  of  support,  it  must  always  be  taken  into  account 
in  fixing  the  amount  of  maintenance.3 

Jewels  and  other  property  which  are  unproductive  of  income  need  not 
be  taken  into  account.4 

A  previous  provision  of  maintenance  must  be  taken  into  account,5 
even  though  it  may  have  been  expended.6 

It  has  been  held  that  a  widow’  cannot  enforce  her  right  against  pro¬ 
perty  in  which  her  husband  was  a  coparcener,  if  the  husband’s  separate 
property  be  sufficient  for  her  maintenance.7  No  reasons  were  given  for 
this  proposition. 

Amount  of  The  amount  which  a  wife  is  entitled  to  receive  for  her 

maintenance, 

wife,  maintenance  would  ordinarily  depend  upon  the  position  in 

life  of  the  husband,  the  extent  of  his  property,  and  the  claims 
upon  him  being  taken  into  consideration. 

The  views  of  the  husband  on  the  subject  of  the  amount,  whether 
expressed  in  his  will  or  elsewhere,  may  be  taken  into  consideration,  but  are 
not  conclusive.8 

Yaj'navalkya  9  fixed  one-third  of  the  husband’s  property  as  the  proper 
amount,  and  this  view  has  been  acted  upon  in  Bombay,10  but  the  Courts 
will  not  now  consider  themselves  bound  by  any  such  fixed  rule.11 


1  Siddesmry  Dossee  v.  Janardan 
Sarhxr  (1902),  29  Calc.  557,  at  p.  576  ; 
6  C.  W.  N.  530,  at  p.  547 ;  Chandra - 
bhagabai  v.  Kashinaih  Viihal  (1866), 

2  Bom.  H.  C.,  2nd  ed.,  323 ;  Shib 
Dayee  v.  Doorga  Per  shad  (1872),  4 
N.  W.  P.  63  ;  Savitribai  v.  Luzimibai 
(1878),  2  Bom.  573,  at  p.  584; 
Strange’s  “  Hindu  Law,”  vol.  i.  p.  171, 
vol.  ii.  p.  305.  See  Dattatraya  v. 
Rukhmabai  (1908),  33  Bom.  50  ;  10 
Bom.  L.  E.  770. 

2  Not  a  mere  right  of  action,  see 
Gokibai  v.  Lakhmidas  Khimji  (1890), 
14  Bom.  490. 

*  3  See  Mahesh  Pariah  Singh  v. 
Dirgpal  Singh  (1899),  21  All.  232.  As 
to  the  case  of  maintenance  provided 
for  in  a  will,  see  Narayani  JDasi  v. 
Administrator-General  of  Bengal  ( 1 894), 
21  Calc.  683. 

4  Shib  Payee  v,  Doorga  Pershad 

(1872),  4  N.  W.  P.  63;  Strange’s 

“  Hindu  Law,”  vol  ii  p.  305.  See 

Joytara  v.  Ramfmt  Sirdar  (1884), 


10  Calc.  638. 

5  See  Juttendromohun  Tagore  v. 
Ganendromohun  Tagore  (1872),  I. 
A.  Sup.  Vol.  47,  at  p.  82  ;  9  B.  L.  E. 
377,  at  p.  413 ;  18  W.  E.  C.  B.  359, 
at  p.  373. 

6  See  Savitribai  v.  Luzimibai  (1878), 
2  Bom.  573. 

7  See  Shib  Dayee  v.  Doorga  Per • 
shad  (1872),  4  N.  W.  P.  63,  at  p.  72. 

8  See  Promotha  Nath  Roy  v.  Nagen - 
drabala  Chaudhrani  (1908),  12  C.  W 
N.  808. 

9  Colebrooke’s  “Digest,”  vol.  ii 
p.  420 ;  “  Vyavahara  Mayukha,” 
chap.  xx.  para.  1 ;  see  also  Strange’s 
“  Biindu  Law,”  vol.  ii.  pp.  45,  48,  51. 

10  Ramdbai  v.  Trimbah  GaneshDesai 
(1872),  9  Bom.  H.  C.  283. 

11  See  Macnaghten’s  “  Hindu  Law,” 
vol.  ii  case  3;  Banerjee’s  “Law  of 
Marriage,”  3rd  ed.,  p.  152.  See 
cases  as  to  amount  of  maintenance 
of  widow,  post,  p.  87,  notes  4,  5. 
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The  conduct  of  the  claimant  to  maintenance,1  and?  it  is*  said  3  2  the  Conduct* 
conduct  of  the  husband,  may  be  taken  into  consideration. 

In  fixing  the  amount  of  maintenance  for  a  widow,  pro-  Amount  oi 
vision  must  be  made  for  her  reasonable  wants,  namely,  for  wXw°.muK 
the  performance  of  charities  and  the  discharge  of  roligious 
obligations,  such  as  religious  ceremonies  which  by  custom  it  is 
proper  for  her  to  perform,3  in  addition  to  reasonable  provision 
for  her  food,  raiment,  and  residence,  having  regard  to  the 
amount  of  the  estate  which  is  liable  for  her  maintenance,  her 
position  in  life,  and  the  circumstances  of  the  family.4 


The  following  has  been  held  5  to  be  the  principle  upon  which  main¬ 
tenance  is  to  be  allotted  to  a  widow : — ■ 

“  Where  a  widow  has  asked  for  separate  maintenance,  yon  look  first 
at  the  mode  of  life  of  the  family  during  her  husband’s  lifetime  and  you 
try  to  find  out  what  amount  will  be  sufficient  to  allow  the  widow  to  live 
as  far  as  may  be  consistently  with  the  position  of  a  widow  in  something 
like  the  same  degree  of  comiort  and  with  the  same  reasonable  luxury  of 
life  as  she  had  in  her  husband’s  lifetime.  Then  you  see  what  the  husband’s 
estate  is,  and  you  also  see  how  far  that  estate  is  sufficient  to  supply  her  with 
maintenance  on  this  scale,  without  doing  injustice  to  the  other  members 
of  the  family  who  also  have  their  rights  as  heirs,  or  their  rights  to  main¬ 
tenance  out  of  the  estate.” 

The  principles  applicable  to  the  fixing  of  the  amount  of  maintenance 
of  a  widow  apply  mutaiis  mutandis  to  the  cases  of  other  claimants  to 
maintenance.6 

The  life  of  austerity  in  which,  according  to  the  Shasters,  a  Hindu 
widow  is  required  to  live,  is  not  taken  into  consideration ; 7  but,  on  the 


Principle  of 
allotment  of 
maintenance. 


1  See  J  uttendromolmn  Tagore  v. 
Ganendromohun  Tagore  (1872),  I.  A. 
Sup.  Vol.  47,  at  p.  82 ;  9  B.  L.  R.  377,  at 
p.  413 ;  18  W.  R.  0.  R.  359,  at  p.  373. 

2  Banerjce’s  “  Law  of  Marriage,” 
3rd  ed.,  p.  152. 

3  See  Sundarji  Damji  v.  Dahibai 
(1904),  29  Bom.  316;  6  Bom.  L.  R. 
1052. 

4  Nittokissoree  Dossee  v.  Jogendro 

Nauth  Mullick  (1878),  5  I.  A.  55,  at 

pp.  56,  57 ;  Banga  Chandra  Dhur 
Biswas  v.  Jagat  Kishore  Acharjya 
Chowdhuri  (1916),  43  I.  A.  249;  44 
Calc.  186;  21  C.  W.  N.  225;  18  Bom. 
L.  R.  368;  Devi  Per  sad  v.  Gunwanti 
Koer  (1895),  22  Calc.  410,  at  p.  418 ; 

Baisni  v.  Hup  Singh  (1890),  12  All. 
558 ;  Hurry  Mohun  Boy  v.  Nyantara 
(Sreemutty)  (1876),  25  W.  R.*C.  R. 
474 ;  Dalel  Kunwar  v.  Ambika  Partap 
Singh  (1903),  25  AIL  266,  at  pp.  269, 


270  ;  Karoonamoyce  Dabce  ( Sm .)  v. 
Administrator -General  of  Bengal 
(1890),  9  C.  W.  N.  651.  Sec  Narhar 
Singh  v.  Dirgnath  Kuar  (1879),  2 
All.  407,  where  it  was  held  that  the 
fact  that  the  widow  had  had  a  son 
made  no  difference  in  the  amount  to 
which  she  was  entitled ;  Comulmoney 
Dossee  v.  Rammanath  Bysack  (1843), 
1  Fulton,  189 ;  Oojul  Munnee  Dosee 
v.  Jygopal  Chowdhree,  Ben.  S.  D. 
A.  1848,  p.  491  ;  Bheeloo  ( Mussut 
maui)  v.  Phool  Chund  (1824),  3  Ben. 
Sel.  R.  223,  new  edition,  298. 

5  Karoonamoyee  Dabee  (Sm.)  v.  Ad¬ 
ministrator-  General  of  Bengal  (1889), 
9  0.  W.  XT.  651,  at  pp.  652,  653. 

6  See  Mahesh  Paridb  Singh  v. 
Dirgpal  Singh  (1899),  21  All.  232. 

7  Hurry  Mohun  Roy  v.  Nyantara 
(Sreemutty)  (1876),  25  W.  R.  C.  R. 
474,  at  p.  476 ;  Baisni  v.  Rup  Singh 
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share. 


Funeral 

expenses. 

Debts  have 
priority. 


Maintenance 
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other  hand,  a  widow  is  not  necessarily  entitled  to  be  maintained  in  such 
a  way  that  she  can  live  in  the  same  style  as  she  lived  in  when  her  husband 
was  alive. 1 

Any  saving  that  she  may  make  by  living  with  her  own  family  is  not  to 
be  taken  into  account.3 

There  is  no  general  rule  as  to  the  amount  of  maintenance  to  be  allotted 
to  the  person  entitled  thereto.  The  amount  of  the  property  available, 
the  claims  of  the  different  persons  entitled  to  maintenance  thereout,  and 
the  reasonable  wants  of  the  claimant  for  the  support  of  himself  and  his 
family  in  accordance  with  the  position  of  the  family  must  all  he  taken 
into  consideration.3 

“  The  amount  of  the  property  ...  is  an  element  in  determining  the 
sufficiency  of  a  maintenance,  but  it  cannot  be  regarded  as  the  criterion. 
Other  circumstances,  and  even  the  position  and  conduct  of  the  claimant 
.  .  .  may  reduce  the  maintenance.”  4 

The  necessities  of  the  claimant  are  also  not  the  sole  criterion.5 

A  widow  is  not  entitled  to  maintenance  in  excess  of  the 
annual  proceeds  of  the  share  to  which  her  husband  would  have 
been  entitled  on  partition  if  he  were  living,6 

If  the  produce  of  such  share  be  insufficient  for  her  support,  it  might 
be  necessary  to  sell  the  share,  and  support  her  out  of  the  proceeds. 

Her  funeral  expenses  are  also  payable  out  of  the  estate 
chargeable  with  her  maintenance.7 

The  maintenance  of  a  wife  or  widow  is  postponed  to  the 
payment  of  the  debts  of  the  husband,  or  of  the  family,  as  the 
case  may  be. 

It  is  not  settled  whether  debts  take  precedence  of  maintenance  which 
is  charged  upon  property  by  a  decree  or  agreement.  In  two  Allahabad 
cases,8  in  which  the  question  did  not  arise,  the  Court  held  that  debts  had 
such  precedence.  It  is  submitted  that  maintenance  charged  by  a  decree 


(1890),  12  All.  558,  at  p.  563  ;  Shib 
Payee  v.  Doorgct,  Pershad  (1872),  4 
3SF.  W.  P.  63,  at  p.  72. 

1  Kalleepersaud  Singh  v.  Kupoor 
Koowaree  (1865),  4  W.  R.  C.  R.  65. 

2  Burry  Mohun  Hoy  v.  Nyantara 
(Sreemutty)  (1876),  25  W.  R.  C.  R. 
474,  at  p.  476. 

3  See  Mahesh  Pariah  Singh  v. 
Dirgpal  Singh  (1899),  21  All.  232. 

4  Juttendromohun  Tagore  v.  Ganen- 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  82 ;  9  B.  L.  R.  377,  at 
p.  413  ;  18  W.  R.  C.  R.  359,  at  p.  373. 

5  BTmguxm  Ohunder  Bose  v.  Bindoo 
Bashinee  Passee  (I860),  6  W.  R.  C.  R. 
280. 


6  Mahadrav  Keshav  Tilah  v.  Gan- 
gabai  (1878),  2  Bom.  639 ;  Adhihai  v. 
Cursandas  Nathu  (1886),  11  Bom. 
199,  at  p.  209;  Jay  anti  Suhbiah  v. 
Alamelu  Mangamma  (1902),  27  Mad. 
45,  at  p.  49 ;  Shib  Payee  v.  Poorga 
Pershad  (1872),  4  N.  W.  P.  63,  at  p.  72. 

^  Ratanchund  v.  Javherchand 
(1897),  22  Bom.  818;  SadasHv 

BhasJcar  Joshi  v.  Phakubai  (1880), 
5  Bom.  450  ;  ■  Vaidyanatha  Aiyar  v. 
Aiyasami  Aiyar  (1908),  32  Mad.  191 ; 
Ramdhari  Singh  v.  Permanund  Singh 
(1913),  19  C.  W.  N.  1183. 

8  Sham  Lai  v.  Banna  (1882),  4  All. 
296,  at  p.  300  ;  Gur  Payal  v.  Kaunsila 
(1883),  5  All.  307. 
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is  on  the  same  footing  as  a  mortgage,  and  takes  precedence  of  subsequent 
charges,  and  of  all  simple  contract  debts  1  created  by  or  entered  into  by 
the  person  against  whom  the  decree  is  made,  or  his  representatives. 

Maintenance  charged  by  an  agreement  would  also,  it  is  submitted,  when 
there  is  no  fraud  upon  creditors,  take  precedence  of  the  debts  of  the  person 
entering  into  the  agreement,  or  his  representative,  provided  the  agreement 
complies  with  the  provisions  of  the  Transfer  of  Property  Act. 2  Maintenance 
charged  by  a  will  would  not  take  precedence  of  the  debts  of  the  testator. 

The  maintenance  of  a  wife  or  widow  is  in  one  sense  a  charge  Maintenance 

not  a  charge. 

upon  the  property  of  the  husband,  whether  ancestral  or  self- 
acquired,3  as  it  is  payable  thereout,  but  it  is  not  a  charge  in 
the  fullest  sense  of  the  term,  because  it  does  not  necessarily 
bind  any  part  of  the  property  in  the  hands  of  a  purchaser.4  It 
becomes  a  complete  charge  if  it  be  fixed  and  charged  upon  such 
property,  or  a  portion  thereof,  by  a  decree  or  by  agreement,5 
or  by  a  will.6 

This  applies  to  the  claims  of  other  persons  entitled  to  maintenance.7 

It  has  been  held  that  where  a  widow  obtains  a  decree  which  creates  Effect  of 
a  charge  for  maintenance,  and  takes  no  steps  in  execution,  a  subsequent  decree* 
purchaser  is  not  bound  by  the  decree.8  It  is  submitted  that  the  charge 


1  Kuloda  Prosad  Chatterjee  v. 
Jageshar  Koer  (1899),  27  Cal.  194; 
Lahshman  Bamchandra  J  oshi  v. 
Satyabhamabai  (1877),  2  Bom.  494,  at 
p.  524.  See  cases  post,  note  5. 

2  Act  IV.  of  1882,  s.  59.  See 
definition  of  cc  mortgage,”  s.  58. 

3  Hemangini  Dasi  ( Srimati )  v. 
Kedarnath  Kudu  Chowdhry  (1889), 
16  I.  A.  115;  16  Cal.  758;  Narba- 
dabai  v.  Mahadeo  Narayan  (1880), 
5  Bom.  99 ;  Bamanadan  v.  Bangam- 
onal  (1888),  12  Mad.  260,  at  p,  271 ; 
Lahshman  Bamchandra  Joshi  v.  Saty- 
abhamabai  (1877),  2  Bom.  494.  In 
Kalpagathachi  v.  Ganapathi  Pillai 
(1881),  3  Mad.  184,  at  p.  191,  the 
right  was  described  as  “  a  mere  equity 
to  a  provision.” 

4  Bhartpur  State  v.  Gopal  Dei 
(1901),  24  All.  160,  at  p.  163  ;  Sorolah 
Dossee  v.  Bhoobun  Mohun  Keoghy 
(1888),  15  Calc.  292,  at  p.  307  ; 
Sham  Lai  v.  Banna  (1882),  4  All.  296  ; 
Bam  Kunwar  v.  Bam  Dai  (1900),  22 
All.  326 ;  Digambari  Debi  v.  Dhan 

Kumari  Bibi  (1906),  10  C,  W.  N. 

1074.  See  Bamanadan  v.  Bangam- 

mal  (1888) ;  12  Mad.  260,  at  p.  272  ; 

Jay  anti  Subbiah  v.  Alamelu  Man- 


gamma  (1902),  27  Mad.  45,  at  p.  49; 
Venhatammal  v.  Andyappa  Chetii 
(1882),  6  Mad.  130. 

5  Mahalahshmamma  Garu  ( Sri 

Maniyam)  v.  V enhataratnamma  Garu 
( Sri  Maniyam)  (1882),  6  Mad.  83,  at 
p.  86  ;  Bhagimthi  v.  Ananta  Charia 
(1893),  17  Mad.  268  ;  Yamnabai  v. 
Nanabhai  (1910),  12  Bom.  L.  R.  1075; 
Lahshman  Bamchandra  v.  Sarasvatibai 
(1875),  12  Bom.  H.  C.  69,  at  p.  75, 
explaining  Heera  Lall  v.  Kousillah 
( Mussumat )  (1867),  2  Agra,  42 ; 

Juggernath  Sawunt  v.  Odhiranee  Narai 
Koomaree  (1873),  20  W.  R.  C.  B.  126. 

6  See  Beharilalji  Bhagwatprasadji 
( Shri )  v.  Bajbai  ( Bai )  (1898),  23 
Bom.  342.  Where  the  will  directs 
maintenance  but  creates  no  charge, 
it  would  apparently  be  otherwise,  seo 
Narayanrao  Bamchandra  Pant  v.  Ba 
mabai  (1879),  6  I.  A.  114,  at  p.  118 ; 
3  Bom.  415,  at  p,  420. 

7  Beer  Chunder  Manihkya  v.  Kobo- 
deep  Chunder  Deb  Burmono  ( Baj 
Coomar)  (1883),  9  Calc.  535,  at  p.  555 ; 
12  C.  L.  R.  465,  at  pp.  471,  472. 

8  Bhoje  Mahadev  Pardb  v.  Gangabai 
(1913),  37  Bom.  621 ;  15  Bom.  L.  R. 
809. 
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by  decree  has  the  same  effect  as  a  mortgage  and  binds  subsequent 
purchasers. 

Decree  against  Where  a  charge  for  maintenance  has  been  imposed  upon  family  pro¬ 
manager  of  perty  by  a  decree  in  a  suit  against  the  representative  of  the  family,  as 

family,  such,  a  member  of  the  family  who  was  not  a  party  to  a  suit  cannot  dispute 

the  decree.1  It  is  otherwise  in  the  case  of  a  decree  against  the  father,2 
or  other  member  of  the  family  personally,  A  mere  personal  decree  for 
maintenance  does  not  create  a  charge.3 

Right  to  ’  By  virtue  of  her  right  to  maintenance  a  widow  is  entitled  to  contest 

dispute  will.  ^.jle  jaCfmn  Gf  Der  husband’s  will,4  or  to  discuss  its  construction  so  far  as 

it  affects  her  maintenance. 5  She  does  not  thereby  acquire  a  right  to 

dispute  the  will  of  her  son.0 


Transfer  of  The  question  as  to  whether  a  bond  fide  purchaser  for  valuable 
ciSm^main^onsicleration  is  bound  to  satisfy  a  right  of  maintenance  out 
thereout.  of  the  property  purchased  by  him  has  been  the  subject  of 
considerable  discussion  'in  the  Courts. 


Although  the  39th  section  of  the  Transfer  of  Property  Act 7  is  not 
to  be  deemed  as  affecting  any  rule  of  Hindu  law,8  its  provisions  aro,  it  is 
submitted,  in  the  main  coincident  with  the  law  as  laid  down  in  the 
decisions.9 

That  section  is  as  follows : — 

66  Where  a  third  person  has  a  right  to  receive  maintenance,  or  a  pro¬ 
vision  for  advancement  or  marriage,  from  the  profits  of  immovable  pro¬ 
perty,10  and  such  property  is  transferred  with  the  intention  of  defeating 
such  right,  the  right  may  be  enforced  against  the  transferee,  if  he  has 
notice  of  such  intention  or  if  the  transfer  is  gratuitous ;  but  not  against 
a  transferee  for  consideration  and  without  notice  of  the  right,  nor  against 
such  property  in  his  hands.55 


Illustration . 

A,  a  Hindu,  transfers  Sultanpur  to  his  sister-in-law  B,  in  lieu  of  her 
claim  against  him  for  maintenance  in  virtue  of  his  having  become  entitled 
to  her  deceased  husband’s  property,  and  agrees  with  her  that,  if  she  is 
dispossessed  of  Sultanpur,  A  will  transfer  to  her  an  equal  area  out  of  such 


1  Minakshi  Achi  v.  Ghinnappa 
Udayan  (1901),  24  Mad.  689 ;  Sub - 
banna  Bhatta  v.  Subbanm  (1907),  30 
Mad.  324. 

2  MtiUia  v.  Virammal  (1887),  10 
Mad.  283. 

3  Muttia  v.  Virammal  (1887),  10 
Mad.  283 ;  Karpakambal  Ammal  v. 
Ganapathi  Subbayyan  (1882),  5  Mad. 
234;  Bhagirathi  v.  Anantha  Charia 
(1893),  17  Mad.  268 ;  Minakshi  Achi 
v.  QUrmappa  Udayan  (1901),  24  Mad. 
689,  at  p.  694;  Adhiranee  Narain 
Coomary  v.  Shorn  Make  Pal  Mahadai 
(1876),  1  Calc.  365. 

4  Brinda  Chowdhrain  v.  Badhica 


Choiddhrain  (1885),  11  Calc.  492. 

5  Promotha  Nath  Boy  v.  Nagcndra - 
bala  Chaudhrani  (1908),  12  C.  W.  N. 
808. 

6  Garabini  Dassi  v.  Pratap  Chandra 
Shaha  (1900),  4  C.  W.  N.  602. 

7  IV.  of  1882. 

8  Act  IV.  of  1882,  s«  2. 

9  See  Lakshman  Bamcha'ndra  Joshi 
v.  Satyahhamabai  (1877),  2  Bom.  494  ; 
Yamnabai  v.  Nanabhai  (1910),  12 
Bom.  L.  R.  1075. 

10  This  includes  coparcenary  pro¬ 
perty  :  Jay  anti  Subbiah  v.  Alameln 
Mangamma  (1902),  27  Mad.  45,  at 
p.  49. 
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of  several  other  specified  villages  in  his  possession  as  she  may  elect.  A 
sells  the  specified  villages  to  C,  who  buys  in  good  faith,  without  notice  of 
the  agreement.  B  is  dispossessed  of  Sultanpur.  She  has  no  claim  on  the 
villages  transferred  to  C. 

Tho  first  portion  of  this  section  refers  only  to  transfers  made  with  the 
intention  of  defeating  the  right,  but  the  latter  portion,  taken  with  the 
illustration,  shows  that  it  extends  to  other  cases. 

The  following  propositions  are,  it  is  submitted,  justified  by 
the  decisions  : — 

1.  A  purchaser  would  be  bound  by  a  decree  charging  the 
property  with  the  maintenance,1  except  where  the  purchase 
had  been  made  in  execution  of  a  decree,  which  bound  the 
widow,  or  which  enforced  a  claim,  which  under  the  Hindu  law 
takes  precedence  of  a  claim  to  maintenance.2 

C£  When  the  maintenance  has  been  expressly  charged  on  the  purchased 
property,  it  will  be  liable,  although  it  be  shown  that  there  is  property 
in  the  hands  of  the  heirs  sufficient  to  meet  the  claim.”  3 

2.  A  purchaser  would  be  bound  by  an  agreement  for  main¬ 
tenance  which  satisfies  the  conditions  required  for  a  mortgage 
under  the  Transfer  of  Property  Act,4  or  which  has  been  followed 
by  possession. 

He  would  also,  it  is  submitted,  be  bound  by  an  agreement,  which  did 
not  satisfy  such  conditions,  but  which  was  enforceable  against  a  transferee 
with  notice  of  such  agreement.5 

8.  When  the  maintenance  is  not  charged  on  the  property 
by  a  decree,  or  by  an  agreement  equivalent  to  a  mortgage, 
the  purchaser  is  bound  by  the  right  to  maintenance  if  tho 
transfer  be  made  with  the  intention  of  defeating  the  right, 
and  he  has  notice  of  such  intention.6 

4.  When  the  maintenance  is  not  so  charged,  and  there  is 
no  such  intention,  or  if  there  be  such  intention,  the  purchaser 

x  See  Kubda  Prosad  ChaMerjee  v.  3  Shamlal  v.  Banna  (1882),  4  All. 
Jageshar  Koer  (1899),  27  Calc.  194 ;  296,  at  p.  300. 

Lakshman  Ramchandra  Joshi  v.  S,atya-  4  IV.  of  1882,  ss.  58,  59;  ante, 
bhamabai  (1877),  2  Bom.  494,  at  p.  89,  note  2. 
p.  524.  6  See  post,  p.  92. 

2  Shamlal  v.  Banna  (1882),  4  All.  6  Act  IV.  of  1882,  s.  39.  See 
296,  at  p,  300.  Such  as  a  debt  in-  Lakshman  Ramchandra  Joshi  v.  Sa- 
curred  before  the  creation  of  the  tyabhamabai  (1877),  2  Bom.  494,  at 
charge  by  the  person  out  of  whose  p.  524.  This  involves  a  fraudulent 
property  the  maintenance  is  payable,  intention  :  Digambari  Debi  v.  JDhan 
Our  Bwyal  v.  Kaunsila  (1883),  5  All.  Kumari  Bibi  (1906),  10  C.  W.  N.  1074. 
367. 
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has  no  notice  thereof ,  a  lond  fide  1  purchaser  is  not  affected  by 
the  claim,  whether  he  has  notice  of  such  claim  or  not.2 

In  earlier  cases  it  was  held  that  a  bond  fide  purchaser  without  notice 
was  not  affected  by  the  claim,  but  that  a  purchaser  with  notice  of  thp 
claim  3  or,  at  any  rate,  with  notice  of  the  existence  of  a  claim  likely  to 
be  unjustly  impaired  by  the  proposed  transaction,4  or,  as  it  has  been 
put  in  another  case,5  a  notice  that  the  right  cannot  be  satisfied  without 
recourse  to  the  property  purchased,  was  subject  to  it. 

There  is  also  authority  that  the  widow  must  exhaust  her  remedies 
against  the  heir,  or,  at  any  rate,  prove  that  there  is  no  property  of  the 
deceased  in  the  hands  of  the  heir  before  recovering  against  the  purchaser.6 
The  inconvenience  of  this  doctrine  has  been  pointed  out  by  the  Bombay 
High  Court.7 

The  Hindu  law  places  on  the  same  footing  all  the  so-called  charges 
on  the  inheritance,8  a&  debts,9  expenses  of  initiation  of  sons,10  and  marriage 


1  l.e.  the  property  must  be  bought 
upon  a  rational  and  honest  opinion 
that  the  sale  was  one  which  could 
be  effected  without  any  furtherance  of 
wrong  ;  Lakshman  Ramchandra  Joshi 
v.  Satyabhamdbai  (1877),  2  Bom.  494, 
at  p.  524. 

2  Ram  Kumvar  v.  Ram  Dai  (1900), 
22  All.  326 ;  Bhartpur  State  v.  Gopal 
Dei  (1901),  24  All.  160.  See  Shamlal 
v.  Ba7ina  (1882),  4  All.  296  ;  Soorja 
Koer  v.  Nath  Buksh  Singh  (1884),  11 
Calc.  102  ;  Johurra  Bibee  v.  Sreegopal 
Misser  (1876),  1  Calc.  470 ;  Natchia - 
rammdl  v.  Gopalakrishna  (1879),  2  Mad. 
126,  and  cases  ante ,  p.  89,  notes  4,  5. 
There  are  observations  in  Amrita  Lai 
Mitter  v.  Manick  Lai  Mullick  (1900), 
27  Calc.  551,  4  C.  W.  N.  764,  to  the 
contrary  effect,  but  that  was  a  case 
of  a  transfer  of  an  undivided  share 
of  the  whole  property. 

3  See  Bhagabati  Dasi  { Srimati )  v. 
Kanailal  Mitter  (1872),  8  B.  L.  R. 
225;  17  W.  R.  C.  R.  433,  note. 
Adhiranee  Narain  Coomary  v.  Shona 
Malee  Pat  Mahadai  (1876),  1  Calc. 
365,  and  cases  there  cited ;  Rachawa 
v.  Shivayogapa  (1893),  18  Bom.  679 ; 
Lakshman  Ramchandra  v.  Sarasvati - 
bai  (1875),  12  Bom.  H.  C.  69  ,*  Goluck 
Chunder  Bose  (Baboo)  v.  Ohilla  Daye 
(Ranee)  (1876),  25  W.  R.  C.  R.  100  ; 
Beer  a  LaU  v.  Kousillah  (Mussumat) 
(1867),  2  Agra.  42.  (In  the  last  case 
the  transfer  was  in  terms  subject  to 
a  specified  sum  for  the  maintenance 
of  the  widow.)  Amy  fact  which 
would  put  the  purchaser  upon  inquiry 


would  amount  to  notice.  Thus  pos¬ 
session  by  the  widow  of  the  family 
dwelling-house  or  of  other  property 
may  amount  to  notice.  See  Rama - 
nadan  v.  Rangammal  (1888),  12  Mad. 
260,  at  p.  272  ;  Imam  v.  Balamma 
(1889),  12  Mad.  334 ;  Yamnabai  v. 
Nanabhai  (1910),  12  Bom.  L.  R.  1075. 

4  Lakshman  Ramchandra  Joshi  v, 
Satyabhamdbai  (1877),  2  Bom.  494, 
at  p.  517. 

6  Ramanadan  v.  Rangammal  (1889), 
12  Mad.  260,  at  p.  269. 

6  Adhiranee  Narain  Coomary  v. 
Shona  Malee  Pat  Mahadai  (1876),  1 
Calc.  365,  at  p.  377 ;  Ram  Ghurun 
Tewaree  v.  Jasooda  Koonwer  (1867), 
2  Agra.  134 ;  contrd  Goluck  Chunder 
Bose  (Baboo)  v.  Ohilla  Daye  (Ranee) 
(1876),  25  W.  R.  C.  R.  100. 

7  Lakshman  Ramchandra  Joshi  v. 
Satyabhamdbai  (1877),  2  Bom.  494, 
at  pp.  515,  520. 

8  Strange’s  a  Hindu  Law,”  vol.  i. 
chap.  viii.  In  Bhartpur  State  v. 
Gopal  Dei  (1901),  24  All.  160,  at 
p.  163,  the  Court  said,  “  In  fact,  a 
widow’s  right  to  receive  maintenance 
is  one  of  an  indefinite  character, 
which,  unless  made  a  charge  upon 
the  property,  by  agreement  or  by 
decree  of  the  Court,  is  only  enforce¬ 
able  like  any  other  liability  in  respect 
of  which  no  charge  exists.” 

9  “  Mitakshara,”  chap,  ii,  s.  11, 

para.  24 ;  “  Vyavahara  Mayukha,” 

chap.  v.  s.  4,  paras.  12,  14,  16,  17,  19. 

10  “Vyavahara Mayukha,” chap.  iv. 
s.  4,  paras.  38-40;  “  Mitakshara,” 
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of  daughters.1  It  could  scarcely  be  that  a  bona  fide  purchaser,  even  with 
notice  of  the  existence  of  a  claim  in  respect  of  any  one  of  these  so-called 
charges,  should  bear  the  burden  of  their  payment.2  In  a  case  where  the 
money  had  been  raised  by  purchase  for  the  purpose  of  paying  any  of  these 
charges  it  would  follow  that  the  purchaser  would  be  under  no  liability.3 
Would  it  be  reasonable  in  any  case,  except  where  the  transaction  was 
intended  to  the  knowledge  of  the  purchaser  to  be  a  fraud  upon  the  charge, 
to  require  a  purchaser  from  an  absolute  owner  to  inquire  as  to  the  pur¬ 
poses  for  which  the  money  was  being  raised  ?  Moreover,  the  texts  give  a 
charge  on  the  inheritance  to  wives  as  to  widows,  but  a  wife  cannot  enforce 
her  maintenance  against  a  purchaser  from  her  husband.4 

Li  If  there  is  an  ample  estate  out  of  which  to  provide  for  the  widow, 
so  that  she  may  get  her  claim  fixed  and  secured,  or  if,  knowing  of  the 
proposed  sale,  she  does  not  take  any  step  to  secure  her  own  interest,  no 
imputation  of  bad  faith,  or  of  abetting  it,  can  be  made  against  the  pur¬ 
chaser  of  a  portion  of  the  joint  property.  If  the  widow,  on  the  other  hand, 
is  not  accepting  support  from  the  coparcener  in  satisfaction  of  her  claim ; 
if  she  lives  apart,  and  the  estate  is  small  and  insufficient,  it  is  the  vendee’s 
duty  before  purchasing  to  inquire  into  the  reason  for  the  sale,  and  not  by 
a  clandestine  transaction  to  prevent  the  widow  from  asserting  her  right 
against  the  intending  vendor.”  5 

A  right  of  maintenance  is  not  affected  by  a  transfer  6  made  Transfer  or 

.  partition 

or  a  suit  for  partition  brought 7  during  the  pendency  of  a  suit  pending  suit, 
for  maintenance,  unless  such  transfer  be  effected  for  the  purpose 
of  paying  off  a  debt,  which  has  priority  over  the  claim  for 
maintenance.8 

Where  the  suit  for  maintenance  does  not  seek  to  charge  specific 
property,  the  doctrine  of  Us  pendens  does  not  apply.9 

An  heir  or  coparcener,1 10  or  devisee,11  or  a  purchaser  with  Vo&ee^t^ot 

_ _ __ _ — — _ — - — — — - - —  widow. 


chap.  i.  s.  7,  paras.  3-6 ;  Cole- 
brooke’s  “  Digest,”  bk.  v.  paras, 
cxxiii.,  cxxv.,  cxxxii. 

1  Colebrookc’s  ‘‘Digest,”  bk.  v. 
para,  cxxiv. 

2  A  creditor  cannot  follow  the 
assets  of  an  estate  into  the  hands  of 
a  bond  fide  purchaser.  See  Lakshman 
Mamchandra  v.  Sarasvatibai  (1875), 
12  Bom.  H.  C.  69,  at  p.  78,  and  cases 
there  cited. 

3  See  Lakshman  Mamchandra  Joshi 
v.  Satyabkamabai  (1877),  2  Bom.  494, 
at  p.  499. 

4  See  LaJcshman  Mamchandra  v. 
Sarasvatibai  (1875),  12  Bom.  H.  CL 
69,  at  p.  78. 

6  LaJcshman  Mamchandra  Joshi  v. 
Satyahhamabai  (1877),  2  Bom.  494, 


at  p.  517. 

6  See  Transfer  of  Property  Act 
(IV.  of  1882),  s.  52  ;  Jogendra  Chun- 
der  Chose  v.  Fulkumari  Dassi  (1899), 
27  Calc.  77 ;  S.  C.  sub  nomine  Jogen- 
dro  Chunder  Chose  v.  Ganendra  Nath 
Sircar,  4  C.  W.  N.  254.  See  Amrita 
Lai  Mitter  v.  ManicJc  Lai  Mullick 
(1900),  27  Calc.  551 ;  4  C.  W.  N.  764. 

7  Ante,  p.  79. 

8  Dose  Thimmanna  Bhuiia  v. 
Krishna  Tantri  (1906),  29  Mad.  508. 

9  ManiJca  Gramani  v.  Ellappa 
Chetti  (1896),  19  Mad.  271,  see  ante, 
p.  79. 

10  Yellawa  v.  Bhimangavda  (1893), 
IS  Bom.  452. 

11  Mazabai  v.  Sadu  (1871),  8  Bom. 
H.  C.  A.  C.  J.  98. 
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notice  of  her  claim  and  possession,1  cannot  oust -a  widow  from 
property  which  is  liable  for  her  maintenance,  without  securing 
her  maintenance. 

The  possession  would,  it  is  submitted,  be  in  this  case  evidence  of  an 
arrangement  charging  the  property.2 

A  widow  may  enforce  her  right  of  maintenance  against 
the  proceeds  of  the  property  in  the  hands  of  the  heir.3 

Where  property  held  on  mortgage  has  been  allotted  to  a  widow  for 
her  maintenance,  and  the  mortgage  has  been  paid  off,  the  right  of  the  widow 
attaches  to  the  money.4 

As  to  the  allotment  of  a  share  to  a  mother  or  grandmother 
in  lieu  of  her  maintenance  in  case  of  partition  between  her  sons 
or  grandsons,  see  post,  pp.  338  et  seq . 

A  widow  may,  for  the  purpose  of  securing  her  maintenance, 
sue  to  compel  the  persons  in  possession  of  the  estate,  out  of  which 
the  maintenance  is  payable,  to  give  security  for  the  due  pay¬ 
ment  of  her  maintenance,  or  to  have  it  made  a  charge  upon 
the  estate,  and  may,  in  a  proper  case,  obtain  an  injunction  to 
restrain  them  from  wasting  or  alienating  the  estate.5  *  If  she 
does  not  wish  for  such  charge,  she  may  sue  for  maintenance 
already  due,6  or  for  a  declaration  that  it  is  payable,  or  she  may 
combine  a  claim  for  arrears  with  a  prayer  for  a  charge  or  for 
security. 

Although  a  Court  may  award  arrears,7  a  decree  for  arrears  is  not  of 


1  Imam,  v.  Balamma  (1889),  12 
Mad.  334  ;  Bachawa  v.  Shivayogappa 
(1893),  18  Bom.  67£ 

2  Ante ,  p.  89. 

3  See  Venkaiammal  v.  Andyappa 
(1882),  0  Mad.  130,  at  p.  135;  Bam 
CMmtn  Tcwaree  v.  Jasooda  Koonwer 
(1807),  2  Agra.  134;  Laksliman  Bam - 
chandra  Joshi  v.  Satyabhamabai  (1877), 
2  Bom.  494,  at  p.  519. 

4  Gambhirmal  v.  Hamirmal  (1896), 
21  Bom.  747. 

5  Bamanadan  v.  Bangammal 
(1889),  12  Mad.  260,  at  pp.  267, 
268  ;  Mahalakshmamma  Garu  ( Sri 
Maniyam)  v.  V enTcataratnamma  Garu 
{Sri  Maniyam)  (1882),  6  Mad.  83. 
See  Brinda  Chowdhrain  v.  BadMha 
Chowdhrain  (1885),  11  Calc.  492,  at 
p.  494. 

6  Pirthee  Singh  (Baja)  v.  Bajtcooer 


(Bani)  (1873),  I.  A.  Sup.  Vol.  203  ; 
12  B.  L.  R.  238 ;  20  W.  R.  C.  R.  21  ; 
Venkopadhya  v.  Kavari  Hengusu 
(1864),  2  Mad.  H.  C.  36  ;  Sakwarbai 
v.  Bhavanjee  Baje  (1864),  1  Bom. 
H.  C.  194 ;  Narbadabai  v.  Mahadeo 
Narayan  (1880),  5  Bom.  99.  Seo 
Bhartpur  State  v.  Gopal  Dei  (1901), 
24  All.  160,  at  p.  163. 

7  Pirthee  Singh  ( Bajah )  y.  Baj 
Bower  (j Ranee)  (1873),  I.  A.  Sup. 
Vol.  203,  at  p.  211  ;  12  B.  L.  R.  238, 
at  p.  248 ;  20  W.  R.  C.  R.  21,  at  p. 
25;  V enkopadhyaya  y.  Kavari  H engusu 
(1864),  2  Mad.  H.  C.  36;  Subbramania 
Mudaliar  v.  Kaliani  Ammal  (1873), 
7  Mad.  H.  C.  226 ;  Mandodari  Debi 
v.  Joy  narayan  Pakrasi  (1833),  Sir- 
car’s  “  Vyavastha  Darpana,”  p.  381; 
Montriou’s  “  Cases  of  Hindu  Law,” 
pp,  408-412. 
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right,  but  is  in  the  discretion  of  the  Court,1  and  depends  upon  her  wants 
and  exigencies.2  Where  the  person  claiming  maintenance  has  been  sup¬ 
ported,  without  having  incurred  any  expense  or  liability,  the  Court  might 
well  exercise  its  discretion  by  refusing  to  grant  arrears. 

The  Court  should  discourage  a  multiplicity  of  suits  for  the  maintenance  Future 
of  one  person,  and  should,  if  possible,  where  necessary,  make  a  decree  for  maintenance* 
future  maintenance.3 

The  widow  is  not  entitled  to  sue  for  possession  of  the  property,4 

A  wife,  who  is  entitled  to  separate  maintenance,  has 
apparently  similar  remedies. 

When  maintenance  is  fixed  by  an  agreement,  which  is  Enforcement 
equivalent  to  a  mortgage,  it  may  be  enforced  by  a  suit  under  ofagreemenfc* 
the  Transfer  of  Property  Act.5 

The  widow  is  entitled  to  sue  all  or  any  of  the  heirs  in  posses-  Parties  to  suit, 
sion  of  property  subject  to  her  maintenance.6 

When  the  right  of  maintenance  has  been  made  a  charge  by  agreement 
or  decree  the  claimant  may  recover  the  amount  from  any  person  holding 
any  portion  of  the  property  liable.7  The  person  paying  it  would  have  a 
right  of  contribution  against  other  persons  liable  therefor.8 

Tho  right  to  sue  for  maintenance  commences  when  there  when  right -to 
has  been  a  wrongful  withholding  of  payment  of  the  proper  mences, 
amount.  It  accrues  from  ‘time  to  time  according  to  the 
wants  and  exigencies  of  the  person  claiming  to  be  main¬ 
tained.0 

This  withholding  may  be  proved  otherwise  than  by  a  claim 


1  Raghubam  'Kunwar  v.  Bhagumnt 
Kunwar  (1899),  21  All.  183. 

2  Rangubai  v.  Subaji  Ramchandra 
(1912)  30  Bom.  383  ;  17  Bom.  L,  R. 
207. 

3  Boo  Lalcsliman  Ramchandra  Joshi 
v.  Salyabhamabai  (1877),  2  Bom.  494, 
at  pp.  497,  498  ;  Vishnu  Shambhog  v. 
Manjamma  (1884),  9  Bom,  108,  at 

p.  1 10. 

4  Oomrao  Singh  v.  Man  Konwer 
(Musst.)  (1807),  2  Agra.  136.  As  to 
her  right  to  remain  in  possession, 
seo  ante,  pp,  93,  94. 

5  IV.  of  1882,  ss.  58,  88,  300. 

0  Ramchandra  Dikshit  v.  Savitribai 

(1867),  4  Bom.  H.  0.  A.  0.  73,  as 

explained  in  Nistarini  Dasi  (S,  M.) 


v.  Mahlianlal  Dutt  (1872),  9  B.  L.  R, 
11,  at  p.  27;  37  W.  R.  C.  R.  4. 

7  Ramchandra  Dikshit  y.  Savitribai 
(1867),  4  Bom.  H.  O.  A.  0.  73,  ex¬ 
plained  in  Lakshman  Ramchandra  v. 
Sarasvatibai  (1875),  12  Bom.  H.  C. 
09,  at  p.  73,  and  in  Nistarini  Dasi 
(S.  M.)  v.  Makhanlal  Dutt  (1872),  9  B. 
L.  R.  1 1,  at  p.  27  ;  17  W.  R.  C.  R.  4. 

8  Ramchandra  Dikshit  v.  Savitribai 
(1867),  4  Bom.  H.  C.  A.  0.  73. 

9  Narayanrao  Ramchandra  Pant 
v.  Jiamabai  (1879),  0  I.  A.  114,  at 
p.  118  ;  3  Bom.  435,  at  p.  420  ;  0  C. 
L.  R.  162,  at  p.  106  ;  Rangubai  v. 
Subaji  Ramchandra  (1912),  36  Bom. 
383  ;  14  Bom.  L.  R.  2G7, 
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and  refusal.1 2  Past  non-payment  is  primd  facie  evidence  of  such  with¬ 
holding.3 

The  omission  to  claim  maintenance  apart  from  the  effect  of  the  law 
of  limitation  will  not  prejudice  the  claimant  when  he  is  obliged  from  his 
wants  or  exigencies  to  demand  it.3 


Limitation  of  A  suit  for  arrears  of  maintenance  must  be  brought  within 
of  mainten-  twelve  years  from  the  time  when  the  arrears  are  payable.4 

ance. 


Thus  past  maintenance  for  twelve  years,5  and  no  more,  can  be  recovered 
by  suit. 


Limitation  of  A  suit  for  a  declaration  of  a  right  to  maintenance  must 
dedifmiion.  be  brought  within  twelve  years  from  the  time  when  the  right 
is  denied.6 


Apparently  when  the  right  has  been  denied,  and  twelve  years  has 
elapsed  from  such  denial,  the  right  to  maintenance  is  barred.7 

Fixing  of  Where  the  parties  do  not  agree,  it  is  for  the  Court  to  fix 

the  rate  of  maintenance  payable.8 

As  to  the  principles  upon  which  maintenance  should  be  fixed,  see 
ante,  p.  87. 

The  Judicial  Committee  will  not  interfere  with  the  exercise  of  the 
discretion  by  the  Courts  in  India  in  fixing  maintenance,  except  where 
strong  grounds  exist.9 


1  Malliharjuna  Prasada  Naidu  V. 
Durga  Prasada  Naidu  (1894),  17 
Mad.  362 ;  S.  C.  on  appeal  (1900), 

1.  A.  151  ;  24  Mad.  147  ;  5  C.  W.  N. 
74 ;  2  Bom.  L.  R.  945  ,*  Seshamma  v. 
Subharayadu  (1893),  18  Mad.  403 ; 
Motilal  Prannath  v.  Kashi  { Bai ) 
(1892),  17  Bom.  45  ;  Parvaiibai  v. 
Chatru  (1911),  36  Bom.  131  ;  13  Bom. 
L.  R.  1023.  See  Karayanrao  Ram- 
chandra  Pant  v.  Ramabai  (1879),  6 
I.  A.  114,  at  p.  119;  3  Bom.  415,  at 
p.  421. 

2  Malliharjuna  Prasada  Kayudu 
{Raja  Yarlagadda)  v,  Durga  Prasada 
Nayudu  { Raja  Yarlagadda)  (1900), 
27  L  A.  151 ;  24  Mad.  147 ;  5  C.  W. 
N.  74 ;  2  Bom.  L.  R.  945. 

3  Siddessury  Dossee  v.  J ana r dan 
Sarhar  (1902),  29  Calc.  557,  at  p. ' 
572  ;  6  0.  W.  N.  530,  at  p.  545.  See, 
however,  Abbaku  v.  Ammu  Shet - 
tati  (1868),  4  Mad.  H.  C.  137. 

4  Act  IX.  of  1908,  Seh.  I.,  art.  128. 

6  See  Subbramania  Mudaliar  v. 

Kaliani  Ammal  (1873),  7  Mad.  H.  C. 


226 ;  V enkopadhyaya  v.  Kavari 

Hengusu  (1864),  2  Mad.  H.  C.  36. 

6  Act  IX.  of  1908,  Seh.  I.,  arts. 
129,  132. 

7  Chhaganlal  v.*  Bapubhai  (1880), 

5  Bom.  68.  See  Jivi  v.  Ramji  (1879), 
3  Bom.  207.  4 

8  Nubo  Gopal  Roy  v.  Amrit  Moyee 
Dossee  ( Sreemutty )  (1875),  24  W.  R. 
C.  R.  428 ;  Bheeloo  {Mussummaut)  v. 
Phool  Chund  (1824),  3  Ben.  Sel.  R. 
223  (new  edition,  298) ;  Nistarini 
Dasi  (S.  M.)  v.  Makhanlal  Dutt 
(1872),  9  B.  L.  R.  11,  at#  28. 

9  Collector  of  Madura  v.  Moottoo 
Ramalinga  Sathupathy  (1868),  12  M. 
I?  A.  397,  at  p.  447 ;  1  B.  L.  R.  P.  C. 
1,  at  p.  20 ;  10  W.  R.  P.  C.  17,  at  p. 
25 ;  NiUokissoree  Dossee  {Sreemutty) 
v.sjogendro  Nauth  Mullick  (1878),  5 
I.  A.  55,  at  p.  56 ;  Kachi  Kaliyana 
Rengappa  Kalakka  Thola  Udayar  v. 
Kachi  Yuva  Rengappa  Kalakka  Thola 
Udayar  (1905),  32  I.  A.  261 ;  28 
Mad.  508;  10  C.  W.  K  95;  7  Bom. 
L.  R,  907. 
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The  proper  course  for  a  Court  in  ordering  maintenance  is  to  make  it  Duty  of  Court, 
a  charge  upon  specific  property,1  or  to  set  apart  a  sum  of  money  sufficient 
to  yield  the  required  allowance,  and,  if  necessary,  sell  a  part  of  the  estate 
for  that  purpose.2  In  some  cases  the  Court  might  be  satisfied  with  security 
given  by  the  reversioners. 

The  allowance  fixed  by  the  Court  for  maintenance  should  cover  all 
necessary  expenses  for  maintenance  and  house  rent.3 

It  is  better  to  fix  an  annual  sum,  and  not  a  share  of  the  income  of  the 
estate.4 5 

It  has  also  been  held  that  “  in  decrees  where  maintenance  is  awarded, 

Courts  should  insert  words  which  would  enable  them  on  application  to 
set  aside  or  modify  their  orders  as  circumstances  might  require.”  6  Such 
a  course  would,  it  is  submitted,  invite  frequent  litigation. 

The  amount  of  maintenance  fixed  by  a  decree  may  beAiterat  .nof 
altered  by  a  decree  in  a  subsequent  suit,  where  the  circumstances  °r  er* 
render  an  alteration  necessary. 

Such  modification  *  cannot  be  made  in  a  proceeding  in 
execution  of  a  decree,  unless  the  terms  of  the  decree  are  such 
as  to  permit  of  sucli  modification.6 

As  to  the  loss  of  the  right  by  remarriage,  see  pod,  pp.  369,  370. 

Maintenance  may  be  cancelled  if  the  wife  or  widow  has  become 
unchaste,7  or  where,  in  the  case  of  a  "wife,  the  circumstances  have  so  changed 
that  she  should  be  called  upon  to  return  to  her  husband’s  house.  The 
rate  of  maintenance  may  be  diminished  when  there  has  been  such  a  change 
in  the  circumstances  of  the  wife  or  widow,  or  of  the  husband,  or  person 
liable  for  the  maintenance,8  such  change  not  arising  from  any  fault  of  his 
own.9  Except  where  provision  is.  made  in  the  decree  f6r  that  purpose, 


1  Mansha  Devi  v.  Jiwan  Mai  (1884), 
6  All.  617,  at  p.  621 ;  Mahalak - 
shmamma  Garw  ( Sri  Maniyam)  v. 
V  enkaiaratnamma  Garu  ( Sri  Maniyam) 
(1882),  6  Mai.  83.  See  Vrandavan- 
das  Bamdas  v.  Yamunabai  (1875),  12 
Bom.  H.  0.  229. 

2.  See  Mundoodaree  Daibee  (Sree 
Moottee)  v.  J  oynarain  Puckrasee 
(1801),  E.  Macn.  Cons.  60;  Seeb 
Chunder  Dose  V.  Gooroopersaud  Bose, 
E.  Macn.  Cons.  63. 

3  Mansha  Devi  v.  J iman  Mai  (1884), 
6  All.  617,  at  p.  620. 

4  Jhunna  v.  J Ramsarup  (1880),  2 
All.  777. 

5  Gopikdbai  v.  Dattatraya  (1900),  24 

Bom.  386,  at  p.  389 ;  2  Bom.  L.  R. 

191. 

e  Banmalsangji  Bhagwatsangji  ( Ma - 
harana  Shri)  v.  Kundankuwur  ( Bai 
Shri)  (1902),  26  Bom.  707  ;  4  Bom. 
Ii.  R.  531.  See  ’ Gopikdbai  v.  Datta¬ 
traya  (1900),  24  Bom,  386 ;  BamkaUee 

H.L* 


Koer  v.  Court  of  Wards  (1872),  18 
W.  K  C.  R.  474. 

7  Kandasami  Pillai  v.  Murugammal 
(1895),  19  Mad.  6;  Vishnu  Sharhbhog 
v.  Manjamma  (1884),  9  Bom.  108,  at 
p.  110.  See  ante,  pp.  78,  82. 

8  Nubo  Gopal  Boy  v.  Amrit  Movee 
Dossee  ( Sreemutty )  (1875),  24  W.  R. 
C.  R.  428 ;  Gopikabai  v.  Dattatraya 
(1900),  24  Bom.  386;  Yenkanna  v. 
Aitamma  (1889),  12  Mad.  183 ;  Vi- 
jay  a  v.  Sripathi  (1884),  8  Mad.  94 ; 
Sidling apa  v.  Sidava  (1878),  2  Bom. 
624,  at  p.  630  ;  Buka  Bai  v.  Ganda 
Bai  (1878),  1  All.  594. 

9  In  BamkaUee  Koer  v.  Court  of 
Wards  (1872),  18  W.  R.  C.  R.  474, 
it  was  held  that  the  proper  course  is 
to  apply  for  a  review  of  judgment, 
but  it  is  submitted  that  the  pro¬ 
visions  of  the  Civil  Procedure  Code 
(Act  V.  of  1908),  s.  114,  Sched.  I., 
order  xlvi.  rule  1,  do  not  permit  such 
application. 
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an  order  for  maintenance  cannot  be  cancelled  or  diminished  in  proceedings 
in  execution.1 

The  rate  may  be  increased  if  the  cost  of  food  has  become  greater  or  the 
profits  of  the  estate  of  the  husband  have  materially  increased.2 

Where  the  circumstances  have  changed,  the  Court  can  alter  the  amount 
of  maintenance  fixed  by  an  arrangement.3 

Where  the  alteration  in  circumstances  had  arisen  from  “the  act  of 
God,”  and  not  from  the  fault  of  the  owner,  maintenance  chargeable  on 
an  estate  by  a  will  can  apparently  be  reduced.4 

Where  a  decree  directs  the  payment  of  future  maintenance 
from  time  to  time,  it  can  be  enforced  by  execution,5  and  for 
the  purposes  of  limitation  the  decree  is  as  to  each  year’s  annuity 
to  be  regarded  as  speaking  on  the  day*  upon  which  from  that 
year  it  became  operative.6 

A  decree  which  merely  declares  a  right  of  maintenance  is  not  capable 
of  execution.7 

A  decree  declaring  a  right  of  maintenance  out  of  property  which  has 
been  transferred,  cannot  be  executed  personally  against  the  transferee 
after  the  property  has  passed  from  him.8 

A  Hindu  wife  can  also  recover  maintenance  from  her 
husband  under  the  provisions  of  Chap.  XXXVI.  of  the  Criminal 
Procedure  Code.9  The  magistrate’s  order  does  not  interfere 
with  the  jurisdiction  of  a  Civil  Court.10 


1  Ranm-alsangji  Bhagwatsangji  (Ma- 
harana  Shri)  v.  Kundarikuwar  ( Bai 
Shri)  (1902),  26  Bom.  307;  4  Bom. 
L.  R.  531. 

2  Bangarn  Ammal  v.  Vijayamachi 
ReUiar  (1899),  22  Mad.  175;  Sree- 
ram  BhuttaPharjee,  v.  Puddomolchee 
Delia  (1868),  9  W.  R.  C.  R.  152; 
Sidlingapa  v.  Sidava  (1878),  2  Bom. 
624,  at  p.  630. 

3  Rajender  Nath  Roy  y.  Putto  Soon - 
dery  Dassee  ( S .  M,  Ranee )  (1879),  5 
C.  Im  R.  18. 

4  See  Grees  GJmnd  Roy  (Mahara¬ 

jah)  v.  Simbhoo  Chund  Roy  (1835),  5 

W.  R.  P.  C.  98. 


5  Ashidosh  Banerjee  v.  Lulchimoni 
Debya  (1891),  19  Calc.  139  ;  Asad  Ali 
Mottah  v.  Haidar  Ali  (1910),  38  Calc. 
13. 

6  LaJcshmibai  Bapuji  Oka  v.  Mad- 
havrav  Bapuji  Oka  (1887),  12  Bom.  65. 

7  Venkanna  v.  Aitamma  (1889), 
12  Mad.  183. 

8  Dharam  Chand  v.  Janki  (4883), 

5  Ali.  389.  >  .  * 

•  Act  V.  of  1898. 

10  Deraje  Malinga  Naika  v.  Marati 
Raver i  (1907),  30  Mad.  400.  A  suit 
will  not  lie  to  restrain  such  pro¬ 
ceedings.  Ibid. 


CHAPTER  III. 


RELATIONSHIP  OF  PARENT  AND  CHILD,  AND  ADOPTION. 

The  only  children  now  recognized  by  the  general  Hindu  lawwhatare1 
as  legitimate,  are  those  who  are  born  during  the  existence  c^idreu^ 
of  a  lawful  marriage  between  their  parents,1  and  also  sons  who 
have  been  adopted  according  to  the  dattaka  form.2 

**  The  legal  presumption  in  favour  of  a  child  born  in  his  father’s  house  Presumption 
of  a  mother  lodged  and  apparently  treated  as  a  wife,  treated  as  a  legitimate  as  to  leglti' 
child  by  his  father,  and  whose  legitimacy  is  disputed  after  the  father’s 
death,  is  one  safe  and  proper  to  be  made,  and  the  opposing  case  should 
be  put  to  strict  proof.”  3 

As  to  customs  of  legitimising  children  by  subsequent  marriage,  see 
Chitclcrodhuj  Thalcoor  v.  Beer  Chunder  Joobraj  (18G4),  1  W.  R.  C,  R.  194 ; 
Chinnammal  v.  Varadarajulu  (1891),  15  Mad.  307. 

Children  born  out  of  wedlock,  although  illegitimate,  have  illegitimate 
rights  of  maintenance,4  and,  if  they  are  not  members  of  one  of chlIdren* 
the  three  regenerate  classes,  illegitimate  sons  of  Sudras  possess 
rights  of  inheritance  under  the  Mitakshara  law,5 

In  the  country  subject  to  the  Mithila  school  of  law,  a  son 
may  be  adopted  according  to  the  Kritrima  form.6 


1  Pedda  Amani  v.  Zemindar  of 

Marungapuri  (1874),  1  I.  A.  282,  at 

pp.  292,  293;  14  B.  L.  R.  115,  at 

pp.  122,  123.  See  Act  I.  of  1872,  s. 

112,  which  under  the  guise  of  a  rule 
of  evidence  has  practically  the  effect 
of  declaring  the  law.  Tirlok  Nath 
Shnlcul  v.  Lachmin  Kunwari  ( Musam - 
mat)  (1903),  30  I.  A.  152;  25  All. 
403 ;  7  C.  W.  N.  617 ;  Narendra 
Nath  Pahari  v.  Ram  Oobind  Pahari 
(1901),  29  I.  A.  17;  29  Calc.  Ill; 

6  C.  W.  N.  146.  Sir  G.  D.  Ban- 
erjoe  (“Law  of  Marriage,”  3rd  cd., 
pp.  165,  166)  contends  that  the  Hindu 
law  only  recognizes  as  legitimate  those 
who  are  begotten  in  wedlock,  see 
“  Manu,”  chap.  x.  para.  166  ;  “  Mitak¬ 
shara,”  chap.  i.  s.  11,  para.  2  ;  “  Vya- 


vahara  Mayukha,”  chap.  iv.  s.  9, 
para.  41 ;  Colebrooke’s  “  Digest,” 
vol.  iii.  p.  160.  This  is  apparently 
the  case,  but  the  system  of  infant 
marriage  prevents  the  question  arising, 
except  perhaps  in  the  case  of  widows. 

2  Rungama  v.  Atchama  (1846),  4 
M.  I.  A.  1,  at  p.  96 ;  7  W.  R.  P.  0. 
57,  at  p.  59  ;  Thukoo  Baee  Bhide  v. 
Rama  Baee  Bhide  (1824),  2  Borr. 
446,  at  p.  456. 

3  Ramamani  Ammal  v.  Kulanthai 
Natchear  (1871),  14  M.  I.  A.  346,  at 
pp.  365,  367  ;  17  W.  R.  C.  R.  1,  at 
p.  7.  See  Gopalasami  Chetti  v. 
Arunachelam  Chetti  (1903),  27  Mad.  32. 

4  Post ,  pp.  206,  207. 

5  Post ,  pp.  382,  383. 

6  Post,  pp.  157-160. 


100 


SONS. 


[chap.  m. 


Pataka  put™.  There  is  nothing  to  prevent  a  Hindu  adopting  a  son,  or 
even  a  daughter,  in  the  sense  that  a  son  can  be  adopted  by 
an  Englishman,  %e.  by  treating  him  as  a  son,  and  giving  or 
devising  property  to  him,  but  in  that  case  no  rights  of  in¬ 
heritance,  or  of  performing  religious  ceremonies,  are  created 
by  the  so-called  adoption.  The  relationship  is  purely  con¬ 
tractual,  and  is  determinable  at  the  option  of  either  of  the 
contracting  parties.  A  son  so  taken  is  called  a  palaka  putra.1 2 

Sons  re  cog-  In  ancient  times  the  Hindu  law  recognized  the  following  descriptions 

times.  0i  SOnS  2  aS  leSitimate  SOns>  viz*  :~ 

1.  Aurasa ,  or  legitimate  son  by  a  wife. 

2.  Kshetraja ,  or  son  bom  of  a  wife  duly  appointed  to  raise  issue  for  a 
husband  on  failure  of  any  begotten  by  him*3 4  This  was  the  son  begotten 
under  the  practice  of  niyogaA  by  which  a  relative  was  appointed  to  raise 
up  issue  by  the  wife  of  a  childless  husband,  or  of  one  deceased  without 
leaving  children.5 

3.  Putrika  putra,  or  son  of  an  appointed  daughter.6  In  ancient  times 
a  man  could  appoint  Ms  daughter  to  raise  up  issue  to  him.  The  practice 
is  obsolete.7  Sastri  Golap  Chunder  Sarkar,  without  giving  any  instances 
of  its  application,  contends 8  that  there  is  no  reason  why  it  should  not 
be  now  applied. 

4.  Kanina,  or  son  of  an  unmarried  woman. 

5.  Gudhaja ,  or  secretly  bom  son  of  an  adulterous  wife. 

6.  Paunarbhava,  or  son  of  a  twice  married  woman.  This  included  not 
only  the  son  of  a  woman  who  had  gone  through  the  ceremony  of  marriage, 
but  also  the  son  of  a  woman  who  had  connection  with  a  man. 


1  See  Nilmadhub  Doss  v.  Bishumber 
Doss  (I860),  13  M.  I  A.  85  j  3  B.  L. 
R.  P.  C.  27 ;  12  W.  R.  P.  C.  29 ; 
Kalee  Chunder  CJiowdhry  v.  Sheeb 
Chunder  (1865),  2  W.  R.  C.  R.  281 ; 
Bhmana  Qadu  v.  T ay  appall,  Had. 
Pec.  of  1861,  p.  124 ;  1  Norton,  L.  C. 
83  ;  Steele,  184.  The  equivalent  ex¬ 
pression  in  Southern  India  is  ap¬ 
parently  manasuputra ,  see  Abliachari 
v.  Ramachendrayya  (1863),  1  Mad. 
H.  C.  393,  or  abyyamam  putrum  (son 
of  affection). 

2  The  order  in  which  the  several 
kinds  of  sons  are  placed  by  various 
authors  varies,  hut  necessarily  all 
concur  in  giving  preference  to  the 
aurasa  son. 

3  Wilson’s  “  Glossary,”  p.  298. 

4  Lit.  appointment,  a  delegated 
duty  or  office,  Wilson’s  “  Glossary,” 
p.  380. 

5  Wilson’s  “Glossary,”  p.  380. 

This  class  of  son  apparently  existed 


in  certain  places,  such  as  Orissa,  by 
virtue  of  a  local  custom.  Banerjec’s 
“  Law  of  Marriage,”  3rd  ed.,  p.  181  ; 
note  to  Sutputtee  ( Mussummaut )  v. 
Indranund  Jha  (1816),  2  Ben.  Sel. 
R.  173  (2nd  ed.,  221) ;  Macnaghten’s 
“Hindu  Law,”  vol.  i.  p.  102.  This 
custom  seems  to  be  now  obsolete,  see 
Sarbadikhari’s  “Hindu  Law  of  In* 
heritance,”  p-  628. 

6  See  Nursingh  Narain  v.  Bhuttun 
Loll,  W.  R.  1864,  p.  194. 

7  Venkata  Narasimha  Appa  Row 
Bahadur  (Ruj®)  v.  Venkata  Purusho - 
thama  Jaganadha  Gopala  Row  Bahadur 
{Rajah  Surameni)  (1908),  31  Mad.  32]  ; 
Rita  Kuer  ( Babui )  v.  Par  an  Mai  ( Babu ) 
(1916),  1  Patna  L.  J.  581.  S eoJeebnath 
Singh  {Thakoor)  v.  Court  of  Wards 
(1875),  2  I.  A.  163  ;  15  B.  L.  R.  190  ; 
23  W.  R.  0.  R.  309. 

8  “  Law  of  Adoption,”  2nd  ed., 
p.  166a. 
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7.  Sahodha ,  or  son  of  a  pregnant  bride. 

8.  Kiskada,1  or  son  of  a  member  of  one  of  the  regenerate  castes  by  n 
Sudra  woman.2 * 

9.  Dattaka ,  or  son  given  in  adoption. 

10.  j Kritrima,  or  son  made,  i.e.  where  a  man  without  parents  accepts 
a  proposal  that  he  should  be  taken  in  adoption. 

11.  Kritaka,  or  son  bought.® 

12.  Apaviddha ,  or  son  forsaken  by  his  parents,  and  taken  in  adoption, 

13.  Svayandattaka,  or  son  self-given.  The  only  difference  between 
this  son  and  the  Kritrima  son  seems  to  be  that  in  the  former  case  the  offer 
comes  from  the  adoptee,  and  in  the  latter  case  it  comes  from  the  adopter. 

Of  these  the  only  sons  that  are  not  recognized  by  Hindu  law  are 
the  Aurasa  son  and  the  Dattaka  son.  According  to  the  Mithila  school 
a  Kritrima  son  can  be  taken  in  adoption.4 5  Adoption  in  this  form  is 
based  upon  recent  works,®  and  is  not  referable  to  the  ancient  practice  of 
taking  Kritrima  sons. 


Adoption  according  to  the  Dattaka  Poem. 

An  adopted  son  is  a  person  capable  of  being  adopted,6  who  Definition  oi 
is  given  by  a  person  competent  to  give,7  to  a  person  competent  adoptlon* 
to  receive  in  adoption,8  and  who  has  been  so  given  and  received 
in  the  way  prescribed  by  Hindu  law.9 

The  adoption  of  a  son  is  a  matter  of  religious  obligation  to  a  childless  Necessity  for 
Hindu,  who  has  no  prospect  of  procreating  male  issue,10  although  it  may  adoption* 
generally  happen  that  adoptions  originate  “  in  the  ordinary  human  desire 
for  perpetuation  of  family  properties  and  names.”  11  It  is  said  that 


1  Lit.  outcast. 

2  “  Saudra  is  the  son  of  a  twice- 
born  by  a  Sudra  wife  :  tho  names 
Nishada  and  Parasava  are  applied  to 
such  sons  of  a  Kshatriya  and  a  Brah- 
mana  respectively ;  by  some  to  the 
latter.”  Sarkar’s  u  Law  of  Adoption,” 
p.  23. 

8  See  Y  acker  eddy  Ckinna  Bassava - 
pa  v.  Yachereddy  Oowdapa  (1835),  5 
W.  R.  P.  0.  114. 

4  Post,  pp.  157-160. 

5  Post ,  p.  158. 

6  Post ,  pp.  138-149. 

7  Post,  pp.  134-137. 

8  Post,  pp.  103-134. 

9  Post,  pp.  149-155.  In  Ckiman 

Lai  V.  Bari  Ohand  (1913),  40  I.  A.  156  ; 

40  Calc.  879;  17  0.  W.  N.  855;  15 
Bom.  L.  R.  646,  the  Privy  Council 
upheld  a  custom  among  the  Agarwal 
Banias  of  Zina  that  an  unequivocal 
declaration  followed  by  treatment  of 
the  person  (in  that  case  an  orphan 


and  a  married  man)  as  an  adopted 
son  is  sufficient  to  constitute  a  valid 
adoption. 

10  See  Sootroogun  Sutputty  v.  Sa- 
bitra  Dye  (1834),  2  Knapp,  287 ; 
5  W.  R.  P.  C.  109 ;  Ragendro  Narain 
Lakoree  v.  Saroda  Soonduree  Ddbee 
(1871),  15  W.  R.  C.  R.  548 ;  Saroda - 
soondery  Dossee  {S.  M.)  v.  Tincowry 
Nundy  (1863),  1  Hyde,  223,  at  p.  249  ; 
Hwradkun  Mookurjia  v.  Mutkoranatk 
Mookurjia  (1849),  4  M.  I.  A.  414,  at 
pp.  425,  426  ;  7  W.  R.  P.  C.  71 ; 
Ragliunada  (Sri)  v.  Brozo  Kiskoro  (Sri) 
(1876),  3  I.  A.  154,  at  p.  177 ;  25 
W.  R.  C.  R.  291,  at  p.  295. 

11  See  Qurulingaswami  (Sri  Balusu) 
v.  Ramalakskmamma  (Sri  Balusu). 
Radha  Mokun  v.  Hardai  Bibi  (1899), 
26  I.  A.  113,  at  p.  135;  22  Mad. 
398,  at  p.  414 ;  21  All.  460,  at  p. 
477 ;  3  C.  W.  N.  427,  at  p/  442 ;  1 
Bom.  L.  R.  226. 
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Jains. 


Motivo  for 
adoption. 


originally  the  motives  for  adoption  were  secular,  and  that  subsequently 
religious  and  secular  motives  were  mixed.1  Among  some  castes  the 

motive  is  purely  secular.3  ,  , 

As  to  the  origin  of  the  practice  of  adoption,  see  Sarkar  s  haw  ot 
Adoption,”  Lectures  I.,  II.  Arundadi  Ammal  v.  Kuppamrml  (1867), 
3  Mad.  H.  C.  283,  at  p.  284. 

Except  where  custom  has  varied  the  law,  Jains  are  governed  m  matters 
of  adoption  by  the  ordinary  rules  of  Hindu  law.3  The  Dattaka  son  is  the 
only  adopted  son  recognized  by  them,4  but  as  they  do  not  accept  the 
Hindu  doctrine  as  to  the  spiritual  efficacy  of  sons,  they  are  influenced  only 
by  secular  considerations  in  adopting.5 

The  motive  for  the  adoption  does  not  affect  its  validity.0 

The  fact  that  an  adoption  is  made  for  the  purpose  of  defeating  an 
alienation  will  not  affect  its  validity.7 

As  to  the  motives  of  a  widow  for  an  adoption,  see  post,  p.  118. 


Custom  pro»~ 

bibiting 

adoption. 


A  family,8  or  caste,8  custom  prohibiting  adoption  is  valid. 

The  burden  of  proving  such  custom  lies  on  the  person  alleging  its 
existence.10 


Agreement  An  agreement  not  to  adopt  would  not  apparently  invalidate 
not  to  adopt.  an  adoption  made  in  breach  of  it,  but  so  far  as  property  the 
subject  of  such  agreement  is  concerned,  it  might  bind  the  parties 
to  it.  It  would  not,  under  any  circumstances,  bind  any  one 
except  the  actual  parties  to  it.11 


1  See  Sarkar’s  “Law  of  Adoption,” 
pp.  25,  42,  113, 142,  143. 

2  See  Bhala  Nahana  v.  Parbhu 
Hari  (1877),  2  Bom.  67. 

3  Amava  v.  Mdhadgauda  (1896), 
22  Bom.  416,  at  p.  418 ;  Bhagvardas 
Tejmal  v.  Bajmal  (1873),  10  Bom. 
H.  C.  241.  See  Rup  Chard  (Lala)  v. 
Jambu  Parshad  (1910),  37  I.  A.  93 ; 
32  All.  247;  14  C.  W.  N.  545;  12 
Bom.  L.  R.  402. 

4  See  Lakhmi  Chand  v.  Gatto  Bai 
(1886),  8  All.  319,  at  p.  321. 

6  See  Bhagvandas  Tejmal  v.  Rajmal 
(1873),  10  Bom.  H.  C.  241,  at  p.  263. 

6  See  Rambhat  v.  Lakshman  Chin - 
taman  Mayalay  (1881),  5  Bom.  630, 
at  p.  635. 

7  Ibid.  See  Lakshmana  Ran  v. 
Lakshmi  Ammal  (1881),  4  Mad.  160, 

^^F^^hdra  T>db  Raihat  v.  Rajeswar 
D as  (1885),  12  L  A.  72 ;  11  Calc. 
463 ;  Bishnath  Singh  (Rajah)  v.  Ram 
Churn  Mnjmoadar,  Bern  S.  IX  A. 
1850,  p.  20. 


9  See  Vandravan  Jekisan  (Patel)  v. 
Manilal  Chunxlal  (Patel)  (1891),  16 
Bom.  470 ;  Verabhai  Ajubhai  v.  Hi - 
rdba  (Bai)  (1903),  30  I.  A.  234 ;  27 
Bom.  492  ;  7  C.  W.  N.  716 ;  5  Bom. 
L.  R.  134. 

10  Verabhai  Ajubhai  v.  Hirdba  (Bai) 
(1903),  30  I.  A.  234;  27  Bom.  492  ; 
7  C.  W.  N.  716  ;  5  Bom.  L.  R.  134. 

11  Bury  a  Rao  Bahadur  (Sri  Raja 
Rao  Venkata  Mahapati)  v.  Gangad - 
hara  Rama  Rao  Bahadur  (Sri  Raja 
Rao  Venkata  Mahapati)  (1886),  13 
I.  A.  97;  9  Mad.  499.  Although 
this  case  was  governed  by  the  Mitak- 
shara  law,  and  under  that  law  the 
son  of  one  of  the  parties  had  acquired 
a  right  to  the  property  by  birth,  the 
reason  given  for  the  decision  that 
the  effect  of  the  terms  of  the  arrange¬ 
ment  would  be  to  alter  the  law  of 
descent  would  apply  equally  to  a 
case  governed  by  the  Bengal  school. 
See  also  Rajender  Dutt  v.  Sham  Chund 
Mitter  (1880),  6  Calc.  106. 
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So  far  as  self- acquired  properly  is  concerned,  or  in  cases  to  which  the 
Bengal  school  of  law  is  applicable,  a  father  might  by  a  valid  gift  over,  in 
case  of  a  contemplated  adoption  by  his  son,  put  pressure  upon  such  son 
to  prevent  or  control  his  adopting,  but  the  adoption  would  not  be  invalidated 
thereby.1 * 

The  fact  that  an  adoption  was  made  in  breach  of  an  agreement  to  Broach  of 
adopt  another  boy,  which  was  not  carried  out,  does  not  render  the  agreement, 
adoption  invalid.3 

A  girl  cannot  be  given  or  taken  in  adoption.3  Adoption  of 

girl. 

Among  the  Nambudri  Brahmins  on  the  west  coast  of  India,  there  is  Nambudris. 
in  force  a  practice  of  giving  a  daughter  in  what  is  called  sanmvadhunam 
marriage,  in  order  that  the  son  bom  of  her  should  bo  affiliated  as  the  son 
of  the  father  giving  her.4  Ho  does  not  inherit  in  the  family  of  his 
father  so  long  as  other  sons  exist.5 * * * 9 

As  to  the  adoption  of  daughters  by  dancing-girls,  see  post,  pp.  163, 161. 


Wiio  may  take  in  Adoption. 

A  main  Hindu  who  has  not.  a  legitimate  f)  or  validly 7  who  may 
adopted  8  sou,  hou’h  non,  or  koh’h  hou’k  son  in  existence  and>ldoi>t" 
capable  of  inheriting,  may  take  a  son  in  adoption,  unless  ho  ho 
mentally  incapable  of  understanding  the  nature  of  the  act.0 


1  Ho o  Ilurrosoondary  (Manor)  v. 
Kintonaulh  Hoy  (Cowar)  (1841), 
Fulton,  393 . 

8  ttilimnriloo  It  my  a  llrddy  v.  A  ch  am- 
mtU  (1808),  2  Strange  H.  L.  115. 

8  (iatftjftbai  v.  Annul  (1888),  13 
Bom.  690 ;  N ursinyh  Narnia  v.  Bhnt- 
Uni  Loll ,  W.  It.  1804,  p.  191,  com¬ 
menting  (at  p.  160)  on  Nowttb  Bui 
v.  Buyawatlca  Koowar  (1835),  0  Bon. 
Hoi.  K.  5  (2nd  eel,  p.  4) ;  “  Vyava* 
hara  Mayukha,”  chap.  iv.  s.  5,  para. 
1 ;  W,  Maonaghton’s  “  Hindu  Law,” 
vol.  i,  p.  102 ;  Colebrooko’s  “  Digest,” 
vol  iii.  p.  463.  Nanda  Pandita 
(“  Pattaka  Mimansa,”  s.  7,  paras.  1, 

10,  17,  18-39)  argues  that  daughters 
can  l>o  affiliated,  but,  as  pointed 
out  in  Sarkar’a  “  Law  of  Adoption,” 
pp.  144,  145,  his  views  have  not  been 

accepted  by  Hindus. 

*  Boo  Vamdmm  v.  Baer  clary  of  Btata 

(1887),  U  Mad.  157,  at  pp.  162,  103. 

s  Kumaran  v.  Narayanan  (1880), 

9  Mad  260. 

*  Joy  (Jhundro  Baca  v.  Bhyrvb 
Ckundro  Mem ,  Bon.  H.  D.  A.  1849,  p. 
401 ;  Mango  Baiaji  v,  Mudiyappa 
(1898),  23  Bom.  m,  at  p.  303  ; 


Venhappa  Bapu  v.  Jivaji  Krishna 
(1900),  25  Bom.  306,  at  p,  311;  2 
Bom.  L.  E.  1101;  “Dattaka  ML 
mansa,”  s.  1,  para.  13;  “Dattaka 
Chandrika,”  s.  1,  para.  0. 

7  An  invalid  adoption  cannot  in¬ 
fluence  the  validity  of  a  subsequent 
adoption,  which  would  otherwise  1kj 
legal,  Sarkar’s  “Law  of  Adoption,” 
p.  189. 

8  Jiimyama  v.  Atchama  (1846),  4 
M.  I.  A.  1,  at  p.  102 ;  7  W.  E.  P.  C. 
57,  at  p.  61 ;  Mamdbai  v.  Maya 
(1896),  22  Bom.  482;  dopes  Lull  v. 
Chundraohe  Btihoojee  (Muasamat  Brea) 
(1872),  1.  A.  Sup.  vol.  131;  11 
B.  L.  E.  391  ;  19  W.  E.  0.  E.  12 ; 
Mofrnti  Narain  MoonsM  v.  Ta ruck 
Nath  Moitra  (1802),  20  I,  A.  30 ;  20 
dale.  487 ;  Budanund  Mohaputlur  v. 
Bonomallaa  (1863),  Marsh,  317 ;  2 
Hay,  205. 

9  Strange’s  “  Hindu  Law,”  vol.  i. 
p.  78;  W.  Maenaghten’s  “Hindu 
Law,”  vol.  ii.  p.  200;  “Dattaka 
Mimansa,”  s.  1,  paras.  13, 14 ;  “  Dat¬ 
taka  Chandrika,”  s.  1,  para.  6 ;  Oolc- 
brooke’s  “  Digest,”  vol.  Hi,  pp.  295 
ct  sag* 
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The  existence  of  any  other  descendant  is  not  a  bar  to  an  adoption.1 

Apparently  a  Hindu  who  has  given  his  only  son  in  adoption  can  adopt 
a  son.2 

Pregnancy  of  It  is  immaterial  whether  the  adoptive  father  be  hopeless  of 
issue  or  not.  The  pregnancy  of  his  wife  does  not,  whether  he 
be,  or  be  not,  ignorant  of  it,  prevent  a  Hindu  from  adopting,3 
and  the  adoption  is  not  invalidated  by  the  child  of  which  the 
wife  of  the  adopter  is  pregnant  at  the  time  of  the  adoption 
turning  out  to  be  a  male.4 5- 

incapacity  of  If  the  son  be  permanently  incapable  of  performing  religious 
rites  by  reason  of  congenital  blindness,  deafness,  dumbness, 
impotency,  lameness,  virulent  leprosy,  insanity,  idiocy,  or  from 
any  other  reason,  which  involves  an  incapacity  to  inherit,3 
he  may  be  treated  for  this  purpose  as  non-existent.6 
where  son  has  There  is  authority  that  when  a  son  absolutely  renounces 
worldly  affairs;  the  world  and  all  property,  and  enters  a  religious  order,  as  by 
becoming  a  sannyasi ,  ascetic,  or  fakir,  his  existence  is  not  an 
impediment  to  an  adoption  by  his  father,7 

It  has  been  suggested 8  that  this  question  may  be  affected  by  Act  XXI. 
of  1850,  but  it  is  submitted  that  there  is  not  in  this  case  a  question  of  a 
“  forfeiture  of  rights  or  property,”  or  impairing  or  affecting  any  right  of 
inheritance  “  by  reason  of  his  renouncing,  or  having  been  excluded  from 
the  communion  of  any  religion,  or  being  deprived  of  caste.” 

Loss  of  caste.  Where  a  son,  natural  or  adopted,  became  an  outcast,  or 
6  ‘  renounced  the  Hindu  religion)  the  Hindu  law9  permitted  an 


1  W.  Macnaghten’s  <c  Hindu  Law,” 
voL  i.  p.  66,  note. 

2  See  Gurulingaswami  ( Sri  Bcdusu) 
v.  Ram  a  la  tshm  a  mm  a  (Sri  Balusu), 
RadJia  Mohun  v.  Hardai  Bibi  (1899), 
26  I.  A.  113,  at  p.  142  •  22  Mad.  398, 
at  p.  421 ;  21  All.  460,  at  p.  485 ; 

3  C.  W.  N.  427,  at  p.  447 ;  1  Bom. 
L.  R.  226. 

3  Nagabhuslianam  v.  Seshammagaru 
(1881),  3  Mad.  180  ;  Daulut  Ram  v. 
Ram  Lai  (1907),  29  All.  310. 

4  Hanmant  Ramchandra  v.  Bhima- 
charya  (1887),  12  Bom.  105.  As  to 
the  effect  of  the  birth  of  a  son  after 
an  adoption,  see  post,  p.  187. 

5  Post ,  pp.  370-372. 

6  Strange’s  “Hindu  Law,”  vol.  i. 

p.  77 ;  Sarkar’s  “  Law  of  Adoption,” 

p.  196;  Sutherland’s  “Synopsis,”  p. 


212  ;  W.  Macnaghten’s  “Hindu Law,” 
vol.  i.  p.  66,  note ;  Battigan  on 
Adoption,  p.  10. 

7  Punjab  Records,  1875,  p,  144. 
This  does  not  apply  to  modem  Byra- 
gees  who  are  not  ascetics,  Teeluk 
Chunder  v.  SJmma  Chum  Prokash 
(1864),  1  W.  R.  C.  R.  209 ;  Jagan~ 
nath  Pal  v.  Bidyanund  (1868),  1  B. 
L.  R.  A.  C.  114 ;  10  W.  R.  C.  R.  172  ; 
Khoodeeram  Chatter jee  v.  RooJchinee 
Boistobec  (1871),  15  W.  R.  C.  R.  197. 

8  Sarkar’s  “Law  of  Adoption,”  p. 
196. 

9  Sutherland’s  “  Synopsis  ”  (Stokes’ 
edition),  p.  664 ;  W.  Macnaghten’s 
“  Hindu  Law,”  vol.  ii.  p.  200,  note ; 
Steele,  42,  181 ;  Strange’s  “  Hindu 
Law,”  vol.  i.  p.  77. 
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adoption,  but  tho  effect  of  Act  XXL  of  1850  is  to  prevent  tlie 
natural  or  previously  adopted  son  from  being  ousted  from  any 
of  his  legal  rights,1 

When  the  question  as  to  the  validity  of  such  an  adoption  shall  arise, 
it  may  be  that  44  the  Courts  would  refuse  to  recognize  an  adoption  which 
could  confer  no  civil  rights.”  2  Except  in  the  case  of  an  after-born  son, 
to  which  different  considerations  apply,  the  co-existence  of  a  natural  son 
possessing  civil  rights  as  such,  and  an  adopted  son,  does  not  seem  to  be  in 
*  accordance  with  Hindu  law  as  laid  down  by  the  Courts.  The  difficulty  in 
adjusting  the  respective  rights  would  lead  to  great  inconvenience,  but,  on 
the  other  hand,  it  seems  hard  upon  a  father  that  he  should  be  unable  to 
I  regain  the  religious  benefits,  which  are  lost  to  him  by  the  conversion,  or 
degradation  of  his  son. 

Mr.  Mayne  3  says  44  that  the  question  might  become  of  importance  on 
the  death  of  the  natural  son  without  issue,”  but  the  subsequent  death  of 
the  son  would  not  render  the  adoption  valid.4 

(  It  is  submitted  that  where  a  son  has  disappeared,  and  has  Missing  son,  ; 
>  not  been  heard  of  for  many  years,  an  adoption,  if  made,  is  not 
valid  unless,  at  the  time  when  the  adoption  is  in  question,  it 
be  proved  that  such  son  was  dead  at  the  date  of  the  adoption.5 
^  An  adoption,  which  is  invalid  on  account  of  there  being  a  Death  of  son. 
living  son,  is  not  rendered  valid  by  the  death  of  that  son.6 

It  has  not  been  decided  whether  the  assent  of  a  natural  or  Consentofson. 
adopted  son  to  a  subsequent  adoption  can  validate  an  adoption 
during  the  lifetime  of  such  son.7  It  is  submitted  that  although 


1  As,  for  instance,  where  he  is  a 
coparcener  in  a  joint  family  governed 
by  the  Mitakshara  law.  Also  he 
would  not  lose  a  right  to  succeed  to 
collaterals,  oven  if  his  father  had 
disinherited  him. 

2  See  Mayne’s  “Hindu  Law,”  8th 
ed.,  p.  134;  Sarkar’s  44  Law  of 
Adoption,”  p.  197. 

3  44  Hindu  Law,”  8th  ed.,  p.  134. 

4  Post,  note  6. 

5  See  Mango  Balaji  v.  Mudiyeppa 
(1898),  23  Bom.  296,  at  p.  303. 
Although  ss.  107  and  108  of  the  Indian 
Evidence  Act  (I.  of  1872)  fix  rules  as 
to  the  presumption  of  death  at  the 
time  of  dispute,  there  is  uo  presump¬ 
tion  as  to  the  time  of  death,  Dharup 
Nath  v.  Oobind  Saran  (1886),  8  All. 

614,  at  p.  620.  As  to  the  rules  of 
Hindu  law  with  regard  to  the  pre- 

^  •  umption  of  death,  see  .  J anmajay 
f  Mazumdatf  v.  Keshab  Lai  Ghose 


(18681,  2  B.  L.  R.  A.  C.  134 ;  Gum 
Das  Nag  v.  Matilal  Nag  (1870),  6 
B.  L.  R.  App.  16 ;  14  W.  R.  C.  R. 
468 ;  Parmeshar  Mai  v.  Bisheshar 
Singh  (1875),  1  All.  53 ;  Dharup 
Nath  v.  Gobind  Saran  (1886),  8  All. 
614 ;  Dhondo  Bhikaji  v.  Ganesh 
Bhikaji  (1886),  11  Bom.  433;  and 
Sarkar’s  44  Law  of  Adoption,”  pp.  194, 
195. 

6  Basoo  Camummah  v.  Basoo  Chin- 
na  Vencatasa,  Mad.  S.  D.  A.  1856,  p. 
20  ;  Norton  L.  0.,  vol.  i.  p.  78  ;  Vera- 
prashyia  v.  Santauraja ,  Mad.  S.  D.  A. 
1860,  p.  168  ;  Norton  L.  C.,  vol.  i.  p. 
78.  This  is  disputed  in  Sarkar’s  44  Law 
of  Adoption,”  p.  190,  but  it  seems 
clear  that  an  adoption,  which  was,  at 
the  time  it  was  made,  invalid,  cannot 
be  rendered  valid  by  a  subsequent 
event,  see  post ,  p.  156. 

7  44  Lattaka  Mimansa,”  s.  1,  para. 
12,  in  explanation  of  the  Vedik  story 
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a  consenting  son  may  be  estopped  from  disputing  the  adoption, 
the  status  of  an  adopted  son  with  its  legal  effects  of  inheritance, 
etc.,  cannot  be  conferred  by  such  consent. 

It  is  clear  that  it  can  only  do  so  when  such  assent  is  completely  free, 
and  is  given  with  a  full  knowledge  of  the  circumstances.1 

In  the  u  Dattaka  Mimansa  ”  2  it  is  said  that  a  second  son  may  be 
adopted  ^  with  the  sanction  of  the  existing  issue,  and  in  Rung  aim  v.  Alabama  4 
this  Seems  to  have  been  accepted,  although  it  became  unnecessary  to  decide 
the  question,  but  the  Courts  have  not  in  any  subsequent  case  upheld  such 
adoption. 

It  is  submitted  that  consent  to  the  adoption  would  not  prevent  a  son 
from  disputing  it,5  except  where  his  conduct  had  amounted  to  an  estoppel.6 
Otherwise  it  would  be  difficult  to  adjust  the  respective  rights  of  the  legiti¬ 
mate  and  adopted  son,7  except  where  an  arrangement  had  been  arrived  at 
with  regard  to  them.  Sastri  G.  C.  Sarkar  8  treats  the  judgment  in  Rungama 
v.  Atchama  9  as  deciding  that  the  consent  of  the  son  could  render  the  adop¬ 
tion  valid  ;  but  it  has,  it  is  submitted,  no  such  effect. 

The  fact  that  a  man  is  a  bachelor  10  or  a  widower  11  does 
not  prevent  him  from  taking  a  son  in  adoption. 

Provided  that  he  has  attained  the  age  of  discretion,  a 
minor  12  is  not  incapacitated,  as  such,  from  taking  a  son  in 
adoption,  or  giving  permission  to  adopt.13 


of  Sunahsepha  Devarata’s  adoption 
by  Yisvamitra,  who  was  already  the 
father  of  a  hundred  sons,  and  whoso 
adoption  of  another  son  was  ratified 
by  the  fifty  younger  sons.  “  Vasis- 
tha xvii.  33-35.  Sarkar’s  «  Law  of 
Adoption,”  pp.  180,  181. 

1  See  Rungama  v.  Atchama  (1846), 
4  M.  I.  A.  1,  at  pp.  102,  103  ;  7  W.  R. 
(P.  C.)  57,  at  pp.  61,  62 ;  Sudanund 
Mohapattur  v.  Bonomallee  (1803), 
Marsh  317,  at  pp.  321,  322;  2  Hay, 
205. 

2  S.  1,  para.  12. 

3  See  ante ,  p.  103. 

4  (1846),  aiA.  I,  at  pp.  07, 
103 ;  7  W.  R.  P.  C.  57,  at  pp.  59,  62. 

5  See  post,  p.  156. 

6  Post ,  pp.  172,  173. 

7  See  post,  p.  187. 

8  “  Law  of  Adoption,”  p.  180. 

*  (1846),  4  M.  I.  A.  1,  at  p.  103; 
7  W.  R.  (P.  C.)  57,  at  p.  62. 

19  GopaL  Anant  v.  Narayan  Ganesh 
(1888),  12  Bom.  329.  See  N.  Ghand- 
rasekharudu  v.  N.  Bramhannci  (1869), 
4  Mad.  H.  C.  270,  and  Gnnnapa  Desk' 


pandee  v.  Sunkapa  (1839),  Bom.  Sel. 
R.  202 ;  Monemolhonath  Dey  v. 
Onouthnauth  Dey  (1865),  2  Ind.  Jur. 
(N.  S.)  24,  at  p.  43. 

11  Nagappa  Udapa  v.  Subha  Sastry 
(1865),  2  Mad.  H.  C.  367 ;  N.  Chand- 
vasekharudu  v.  N.  Bramhanna  (1869), 
4  Mad.  H.  C.  270 ;  Tulshi  Ram  v. 
Behan  Lai  (1889),  12  All.  328,  at  p. 
352 ;  Monemothonath  Dey  v.  Ononth - 
nauth  Dey  (1865),  2  Ind.  Jur.  (N.  S.) 
24,  at  p.  43 ;  Gunnappa  Deshpandee 
v.  S  unkappa  (1839),  Bom.  Sel.  Rep. 
202. 

12  The  Indian  Majority  Act  (IX.  of 
1875)  does  not  affect  the  capacity  to 
adopt,  s.  2. 

13  Bajendro  Narain  Lahoree  v.  Sa- 
roda  Soonduree  Dabee  (1871),  15  W. 
R.  C.  R.  548,  approved  of  in  J umoona 
Dassya  Chowdhrani  v.  Bamasoonderai 
Dassya  Chowdhrani  (1876),  3  I.  A.  72, 
at  pp.  83,  84 ;  1  Calc.  289,  at  pp.  295, 
296 ;  25  W.  R.  C.  R.  235,  at  p.  239  ; 
Vandravan  Jekisan  {Patel)  v.  Manilal 
Chunilal  (Patel)  (1890),  15  Bom.  565, 
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There  does  not  appear  to  he  any  case  in  the  Reports  in  which  there 
has  been  an  adoption  by  a  Hindu  who  has  not  attained  the  ago  of  majority 
according  to  Hindu  law. 

The  cases  on  the  subject  deal  with  the  capacity  to  give  permission  to 
adopt,  but  the  reasons  given  in  those  cases  would  apply  as  much  to  the 
capacity  to  receive  in  adoption  as  to  the  capacity  to  give  permission  to 
adopt.  These  cases  refer  to  the  4£  age  of  discretion,”  which  apparently 
means  the  age  at  which  a  Hindu  is  competent  to  perform  religious  cere¬ 
monies,1  but  that  age  does  not  appear  to  be  fixed. 

Of  the  eases  which  are  cited  as  authorities  for  the  above  proposition,  in 
Jumoona  JJassya  Choivdhrcmi  v.  Bamasoondemi  Dassya  Ghowdhrmi ,2 
the  person  giving  the  power  had  attained  the  age  of  majority  according 
to  the  law  to  which  ho  is  subject 3 4 * ;  in  Patel  Vandravcm  Jelciscin  v.  Patel 
Manilal  Ghmiilal  4  it  was  held  that  permission  could  be  given  by  a  person 
who  was  within  two  months  of  arriving  at  the  age  of  majority ;  and  in 
liajendro  Narain  Lahoree  v.  Baroda  & 'oonduree  Delia ; 5  the  report  does 
not  specify  the  age,  but  the  boy  had  apparently  not  completed  his  fifteenth 
year,  as  he  was  described  as  a  minor. 

In  considering  this  question  it  may  be  remembered  that  a  minor 
governed  by  tho  Mitakshara  school  would  by  adoption  be  acting  to  his 
temporal  disadvantage,  as  he  would  thereby  introduce  a  new  coparcener 
into  tho  family.6 

It  may  bo  that  tho  ago  depends  upon  individual  capacity,  but  such  a 
conclusion  would,  if  possible,  be  avoided,  as  it  would  make  the  title  of  tho 
adopted  son  depend  upon  an  uncertain  foundation. 

Sastri  0.  0.  Sarkar  argues  that  an  adoption  by  a  minor  is  inconsistent 
with  Hindu  ideas.7  He  points  out  that  no  case  of  adoption  by  a  minor 
has  as  yet  arisen.8  It  is  very  unlikely  that  the  question  as  to  an  adoption 
by  a  minor  would  arise.  His  capacity  to  give  a  power  of  adoption  may 
stand  on  a  different  footing,  as  such  power  would  bo  for  his  spiritual  benefit, 
and  may  become  necessary  when  he  is  on  his  deathbed.9 

In  a  case  governed  by  the  Maharashtra  school  there  seems  no  reason 
why  tho  authority  of  tho  husband  should  not  be  implied,  whatever  was 
his  age  at  tho  time  of  his  death,10  and  in  a  case  governed  by  the  Dravida 
school  tho  authority  of  the  sapindas  to  authorize  an  adoption  would  not 
apparently  ho  affected  by  the  ago  of  tho  husband  at  the  time  of  his  death. 

Tho  Hindu  Wills  Act 11  provides  rules  for  the  execution  of  wills  to  which  Hindu  Wills 
tho  Act  is  applicable,  and  in  such  cases  prevents  a  minor  from  disposing  Act- 
of  his  property  by  will,12  but  as  section  3  of  the  Act  declares  that  nothing 


1  liajendro  Narain  Lahoree  v.  Sa- 
roda  Soonduree  Delia  (1871),  15  W. 
R.  C.  R.  548. 

*  (1870),  3  I.  A.  72;  1  Calc.  289  ; 
25  W.  R.  C.  R.  235. 

8  This  case  was  governed  by  tho 
Bengal  School  of  Law. 

4  (1890),  15  Bom.  505,  at  p.  570. 

«  (1871),  15  W.  R.  C.  R.  548. 

6  As  to  tho  religious  advantage, 

see  liajendro  Narain  Lahoree  v.  Sara- 

U  Soonduree  Qdbee  (1871),  15  W.  R. 

0.  R.  548,  and  tw$e,  pp.  101, 102. 


I  “Law  of  Adoption,”  2nd  od., 
pp.  207-212. 

8  P.  212. 

9  See  Sarkar’s  “  Law  of  Adoption,” 
2nd  ed.,  p.  215w. 

10  See  V andravan  J eMsan  (Patel)  v. 
Manilal  Chunilal  (Pctlel)  (1890),  15 
Bom.  505,  at  p.  576. 

II  XXL  of  1870. 

*2  S.  40  of  Act  X  of  1805  applied 
by  s.  2  of  Act  XXI.  of  1870  to  such 
Hindu  wills  as  aro  affected  by  the 
latter  Act. 
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therein  contained  shall  affect  any  law  of  adoption,  the  question  as  to  the 
capacity  of  a  minor  to  give  authority  to  adopt  is  apparently  untouched  by 
that  Act.1 * 

It  seems  now  to  he  impossible  for  a  minor,  who  is  under  eighteen  years  of 
age,  to  execute  a  valid  noil-testamentary  document  conferring  an  authority 
to  adopt,  as  a  registering  officer  is  required  to  refuse  to  register  a  document 
executed  by  a  person  who  appears  to  him  to  be  a  minor, 3  The  Legislature 
has  not  provided  for  the  case  of  a  verbal  permission  given  by  a  minor. 

Two  persons,  even  if  they  are  brothers,  cannot  take  the 
same  person  in  adoption,  either  at  the  same  time  3  or  at  different 
times,4 

Two  co- widows  cannot,  except  perhaps  in  Western  India,5  take  a  boy 
in  adoption  so  as  to  put  them  both  into  the  position  of  adoptive  mother. 6 

No  adoption  by  a  ward  of  the  Bengal  Court  of  Wards,  or 
of  the  Court  of  Wards  of  Behar  and  Orissa,7 *  and  no  written 
or  verbal  permission  to  adopt  given  by  any  ward  is  valid 
without  the  consent  of  the  Lieutenant-Governor,  obtained 
either  previously  or  subsequently  to  such  adoption,  or  to  the 
giving  of  such  permission  on  application  made  to  him  through 
the  Court  of  Wards.8 

Even  if  the  necessary  consent  be  given,  a  ward  of  a  Court  of  Wards 
cannot  adopt  or  give  permission  to  adopt  unless  he  be  otherwise  competent 
to  do  so.9 

A  ward  of  the  Madras  Court  of  Wards  cannot  adopt  or 


1  Sastri  G.  C.  Sarkar  is  of  a  differ¬ 
ent  opinion  (“  Law  of  Adoption,”  p. 
236),  but  if  his  view  is  correct,  it 
follows,  as  he  points  out,  “that  an 

authority  to  adopt  given  by  a  minor 
to  be  valid  must  be  given  in  words 
and  not  in  writing.” 

3  Act  XVI.  of  1908,  s.  35.  An 

opinion  to  the  contrary  effect  seems 

to  have  been  given  by  the  Legal  Re¬ 

membrancer  of  Bengal  (see  12  C.  W.  N. 

cxxxviii.),  but  it  is  submitted  that 

the  words  of  the  Act  are  clear.  See 
s.  17. 

3  Bajcoomar  Ball  v.  Bissesswr  JDyal 
(1884),  JO  Calc.  688,  at  pp.  696,  697. 
W.  Macnaghten’s  “  Hindu  Law,” 
vol.  i.  p.  77.  Mayne’s  “  Hindu  Law,” 
8th  cd.,  pp.  192,  193.  “  The  Hindu 
law  is  .  .  .  silent  upon  the  point  and 
contains  no  rule  one  way  or  the  other,” 


Sarkar’s  “  Law  of  Adoption,”  p.  306. 

4  Post ,  p.  148. 

5  Indar  Kunwar  ( Maharani )  v. 
Jaipal  Kunwar  ( Maharani )  (1888), 
15 1.  A.  127,  at  pp.  144, 145 ,*  15  Calc. 
725,  at  pp.  746,  747. 

c  Venkata  Narasimha  Appa  Bow 
Bahadur  ( Sri  Baja )  v.  Parthasarathy 
Appa  Bow  Bahadur  ( Sri  Baja)  (1913), 
41  I.  A.  51,  at  p.  69 ;  37  Mad.  199, 
at  p.  220  ;  18  C.  W.  N.  554,  at  p.  563  ; 
16  Bom.  L.  R.  328,  at  p.  337  ;  Sarada 
Prosad  Pal  v.  Bama  Pali  Pal  (1912), 
17C.  W.N.  319,  at  p.322. 

7  Act  IX.  (B.  C.)  of  1879,  s.  61. 

8  Act  VII.  of  1912,  s.  5,  read  with 
Act  IX.  (B.  C.)  of  1879,  s.  61. 

s  Tor  example,  he  cannot  adopt 
unless  he  has  arrived  at  the  ago  of 
discretion,  ante,  pp.  106,  107. 
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give  a  written  or  verbal  permission  to  adopt  without  the  consent 
of  the  Court  of  Wards.1 

No  adoption  by  a  ward  of  the  Court  of  Wards  of  the  Central  Ward  of  Court 
Provinces,  and  no  written  or  verbal  permission  to  adopt  given  centmfpro- 
by  such  ward,  is  valid  without  the  consent  of  the  Chief  Com-  vmees* 
missioner,  obtained  either  previously  or  subsequently  to  the 
adoption,  or  to  the  giving  of  the  permission,  on  application 
made  to  him  through  the  Court  of  Wards.2 

A  ward  of  the  Court  of  Wards  of  the  United  Provinces  Ward  of  Court 
cannot  adopt  without  the  consent  in  writing  of  the  Court  of  United  Pro- 
Wards,  provided  that  the  Court  of  Wards  shall  not  withhold  'vmccs* 
its  consent  if  the  adoption  is  not  contrary  to  the  personal  or 
special  law  applicable  to  the  ward,  and  does  not  appear  likely 
to  cause  pecuniary  embarrassment  to  the  property,  or  to  lower 
the  influence  or  respectability  of  the  family  in  public  estimation. 

This  restriction  lias  no  application  to  a  proprietor  who  lias 
applied  to  have  his  property  placed  under  the  superintendence 
of  the  Court  of  Wards.3 

In  the  Punjab  no  ward  can,  without  previous  sanction  in  Punjab, 
writing  of  the  Court  of  Wards,  adopt  or  give  permission  to 
adopt.4 


There  is  no  provision  with  regard  to  adoption  in  the  Acts  relating  to  Courts  of 
Courts  of  Wards  in  Bombay  6  and  A j mere. 6  BombajTand 

mere* 

It  is  submitted  that,  at  any  rato  in  the  case  of  Sudras,7  Bight  ^  pe3> 
a  person  who  is  disqualified  from  inheriting  by  reason  of 
personal  disability,  such  as  congenital  blindness,  impotence,  or  inheritance. 
lameness,8  can  nevertheless  take  a  son  in  adoption.9 


Sastri  G.  C.  Sarkar  10  says  that  Colebrooke’s  English  translation  of  a 
passage 11  in  the  cs  Mitakshara 55  is  the  only  authority  for  denying  to  persons 
excluded  from  inheritance  the  right  to  adopt,  and  he  gives  a  translation 


i  Act  I.  (M.  C.)  of  1902,  s.  34  (c). 
As  to  the  law  before  the  passing  of 
that  Act,  see  Mad.  Reg.  V.  of  1804, 
s.  25,  which  only  deals  with  adoption 
by  a  ward.  Soo  Jumoona  Dassya 
Ohowdhrani  v.  Bamasoonderai  Dassya 
Chowdhrani  (1876),  3  I.  A.  72,  at 
p.  83 ;  1  Calc.  289,  at  p.  295 ;  25 
W.  R.  C.  R.  235,  at  p.  239. 
a  Act  XVII.  of  1885,  s.  24. 

»  Act  IV.  (U.  P.)  of  1912,  s.  37. 

«  Act  XL  (Punj.  C.)  of  1903,  s.  15. 

*  Act!  (Bo,  0.)  of  1905. 


6  Reg.  I.  of  1888. 

7  In  their  case  no  religious  cere¬ 
monies  are  necessary,  post,  p.  153. 

8  Dost,  pp.  370-372. 

9  Soo  Mayne’s  “  Hindu  Law,”  8th 
ed.,  pp.  135-137 ;  Sarkar’s  (i  Law 
of  Adoption,”  pp.  202,  203,  419 ; 
“  Punjab  Customary  Law,”  vol.  ii.  p. 
154. 

10  Sarkar’s  “Law  of  Adoption,”  p. 
202. 

11  Chap,  ii.  s.  10,  para.  11. 
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which  has  not  such  effect.  The  “  Dattaka  (Jhandrika ”  recognizes  the 
right,1  and  the  same  view  was  taken  by  Sutherland.2 

Change  of  religion,  or  degradation  from  caste,  does  not 
per  se  interfere  with  the  capacity  to  take  in  adoption.3 

Where  a  man  not  only  renounces  Hinduism,  but  also  adopts  another 
system  of  religion  with  a  personal  law  attached  to  it,  such  as  Moham¬ 
medanism,  he  loses  a  right  which  is  alien  to  the  system  adopted  by  him.4 

It  is  difficult  to  see  how  a  Hindu  who  has  become  a  Christian  can  take 
a  dattaka  son.  The  boy  would  not  inherit,  as  the  Indian  Succession  Act 
(X.  of  1865)  does  not  provide  for  an  adopted  son.  Moreover,  the  religious 
elements  of  the  adoption  would  be  wanting.  Clearly  a  twice-bom  Hindu 
cannot  adopt  after  becoming  a  Christian,  as  he  would  be  incapable  of 
performing  the  necessary  religious  ceremonies. 

In  the  case  of  members  of  the  twice-born  classes,  a  person 
suffering  from  virulent  leprosy,  and  possibly  one  suffering  from 
any  other  incurable  disease,5  would  apparently  be  incompetent 
to  take  in  adoption,6  at  any  rate  until  he  had  performed 
expiation  according  to  the  Shastras.7  In  less  serious  cases  of 
leprosy,  it  seems  clear  that  there  is  no  objection  to  adoption, 
at  any  rate  after  expiation.8  In  the  case  of  Sudras,  leprosy  can 
be  no  disqualification  for  taking  in  adoption,9 

In  the  case  of  Sudras,  as  no  religious  ceremonies  are  neces¬ 
sary,10  an  adoption  by  a  person  who  is  in  a  state  of  ceremonial 
impurity  from  the  death  or  birth  of  a  relation  is  not  on  that 
account  invalid.11 


1  S.  6,  paras.  1-2.  According  to 
the  “  Dattaka  Chandrika  ”  (s.  6,  para. 
1),  the  son  has  a  right  of  maintenance. 
This  is  disputed  by  G.  C.  Sarkar, 
“  Law  of  Adoption,”  p.  419. 

2  “Synopsis,”  664,  671.  See  W. 
Macnaghten,  i.  p.  66,  note. 

2  Act  XXI.  of  1850. 

4  Machbai  ( Bai )  v.  Hirbai  ( Bai ) 

(1911),  35  Bom.  264.  See  ante,  p.  23. 

6  “Dayabhaga,”  chap.  v.  paras.  7, 

10-13.  It  would,  however,  be  un¬ 
likely  that  Courts  would  extend  tho 
grounds  for  exclusion  from  inheri¬ 
tance  beyond  the  decided  cases. 

®  See  Sarkar’s  “  Law  of  Adop¬ 
tion,”  p.  206.  In  Bkagciban  Ramanuj 
Das  ( Mohunt )  v.  Roghunundun  Ra- 
manuj  Das  (Mohunt)  (1895),  22  I.  A. 

94,  at  p.  105,  22  Calc,  843,  at  p. 

858,  the  Judicial  Committee  say, 

“  In  order  to  disqualify  from  making 
an  adoption  the  leprosy  must  be  of  a 


virulent  form.”  Their  lordships  in 
that  case  were  dealing  with  an  ap¬ 
pointment  by  a  mohunt  of  a  chela  to 
succeed  him,  and  not  with  an  adop¬ 
tion  in  the  ordinary  sense.  In  the 
Courts  below  it  seems  to  have  been 
assumed  that  incurable  leprosy  would 
prevent  such  appointment. 

7  See  Bhoobunessuree  Debia  v. 
Oourree  Doss  Turlcopu ncJuimm  (1869), 
11  W.  B.  C.  B.  535;  2  W.  Macn. 
201,  202.  As  to  the  power  to  dele¬ 
gate  the  performance  of  ceremonies, 
see  cases,  post,  p.  155. 

8  W.  Macnaghten’s  “  Hindu  Law,” 
vol.  ii.  pp.  102,  202. 

9  SuJcumari  Bewa  v.  Ananta  Malia 
(1900).  28  Calc.  168. 

10  Rost,  p.  153. 

11  Thangathanni  v.  Ramu  Mudali 
(1882),  5  Mad.  358 ;  Asita  Molion 
Ghosh  Moulih  v.  Nirode  Molion  Ghosh 
MouUk  (1916),  20  C.  W.  N.  901. 
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ASCETIC. 


Ill 


It  is  not  settled  whether  among  the  twice-born  classes  a 
person  can  adopt  when  he  is  in  a  state  of  impurity  arising  from 
the  death  or  birth  of  a  relation,1  and  has  not  performed  the 
necessary  expiation. 

This  question  is  not  one  of  great  importance,  as  a  person  in  a  state 
of  impurity  would  be  unlikely  himself  to  perform  ceremonies  which  would 
be  of  no  religious  efficacy.  He  is  apparently  competent  to  perform  such 
ceremonies  vicariously,2  and  if  they  are  performed  the  Court  will  uphold 
the  adoption.3  There  seems  no  doubt  that  ceremonial  impurity  can  be 
removed  by  expiation.  The  Courts  would  probably  be  disinclined  to  give 
effect  to  a  disability  which  can  be  cured  by  expiation.4 * 

In  Lahshmibai  v.  Ramchandra  5  it  was  said,  “  There  is  thus  admittedly 
no  authoritative  Smriti  text  on  the  point,  and  whatever  the  efficacy  of 
ceremonial  strictness  may  he,  the  Courts  which  administer  the  law  in 
British  India  must  be  guided  by  what  is  the  received  practice  and  custom 
of  the  country  or  the  class  to  which  the  parties  belong.” 

The  fact  that  the  adoptive  father  is  ceremonially  impure  does  not 
prevent  his  receiving  in  adoption,  and  he  can  postpone  the  religious  cere¬ 
monies  until  the  pollution  has  been  removed.6 

It  has  been  held  that  a  professed  ascetic  cannot  take  in  Adoption  by 

,  ascetic. 

adoption.7 

Although  the  Hindu  codes  did  not  contemplate  an  adoption  by  a 
person  who  had  renounced  the  world  for  the  sake  of  religion,  there  seems 
now,  having  regard  to  the  provisions  of  Act  XXI.  of  1850,  nothing  to 
prevent  a  person  from  emancipating  himself  from  a  religious  order  and 
taking  a  son  in  adoption.8 

A  husband  does  not  require  the  assent  of  his  wife  to  his  Assent  of  wife 

,  .  -rt  -f  ,  •  • ,  n  i  unnecessary. 

taking  a  son  in  adoption.  He  may  adopt  m  spite  of  her  express 


1  In  Ramalinga  Pillai  v.  Sadasiva 
Pillai  (1864),  9  M.  I.  A.  510  ;  1  W. 
ft.  P.  C.  25,  it  was  assumed  that  a 
person  who  at  the  time  of  the  adop¬ 
tion  was  impure  in  consequence  of 
the  death  of  a  relative  could  not 
adopt.  See  Rangamyahamma  v.  Al- 
war  Setti  (1889),  13  Mad.  214,  where 
the  question  was  as  to  the  adopting 
widow’s  power  to  adopt.  Strange’s 
“  Manual,”  63,  2nd  ed.,  p.  18. 

2  Sarkar’s  “  Law  of  Adoption,”  p. 
213.  See  Lahshmibai  v.  Ramchandra 
(1896),  22  Bom.  590 ;  Jamnabai  v. 
Raychand  Nahalchand  (1883),  7  Bom. 
225 ;  Vijiarangam  v.  Lahshman 
(1871),  8  Bom.  H.  C.  B.  0.  Q.  244. 

3  JRavji  Vinayahrav  Jaggannath 

ShanJcwrsett  v.  Lahshmibai  (1887),  II 

Bom.  381,  at  p.  395# 


4  Post ,  p.  372. 

5  (1896),  22  Bom.  590,  at  p.  595. 

6  Santappayya  v.  Rangappayya 
(1894),  18  Mad.  397,  at  pp.  398,  399 ; 
Asita  Mohon  Ghosh  Moulih  v.  Nirode 
Mohon  Ghosh Moulih  (1916),  20C.W.  N. 
90 1 .  See  Sarkar’s  ‘ £  Law  of  Adoption,5  5 
2nd  ed.,  p.  2156. 

»  “  Punjab  Records,”  1874,  p.  83. 

8  In  Mhalsabai  v.  Vithoba  Khan- 
dappa  Gulve  (1862),  7  Bora.  H.  C. 
App.  xx vi.,  it  was  held  that  there 
is  nothing  in  the  Hindu  law  books  to 
show  that  a  Vaisya  who  has  under¬ 
gone  the  ceremony  of  Vibhut  Vida  (a 
ceremony  indicating  renunciation  of 
worldly  affairs,  analogous  to  “  retire¬ 
ment  to  a  forest,”  in  ancient  law, 
Sarkar’s  “  Law  of  Adoption,”  p.  201) 
is  incapable  of  adopting  a  son. 


Adoption  by 
woman. 


Permission  to 
wife  to  adopt. 
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dissent.*  A  wife  may,  however,  join  in  an  adoption  by  her 
husband. 

There  is  said  to  be  a  practice  in  Bengal  by  which  a  man  adopts  a  son 
in  conjunction  with  more  than  one  wife.1 2  One  wife  only  can  receive  a 
boy  in  adoption  so  as  to  step  into  the  position  of  being  his  adoptive 
mother.3 

A  woman  cannot  take  a  child  to  herself  in  adoption.4 

If  she  goes  through  the  form  of  doing  so,  the  boy  acquires  no  rights 
thereby,  either  in  her  property  or  in  that  of  her  husband. 

A  woman  can,  if  she  is  governed  by  the  Mithila  school  of  law,  take  to 
herself  a  son  according  to  the  Kritrima  form  of  adoption.5 

As  to  adoption  of  daughters  by  dancing  girls  and  prostitutes,  see 
post,  pp.  163,  164. 

Permission  to  Wife  or  Widow  to  Adopt. 

A  Hindu,  who  is  capable  of  taking  a  son  in  adoption,  can 
give  to  his  wife  power  to  adopt  a  son,  or  sons  in  succession,6 
to  him,  to  be  exercised  either  during  his  lifetime,7  or  (except 
he  be  governed  by  the  Mithila  school  of  law  8)  after  his  death.9 


1  See  Alanh  Manjari  v,  Fakir 
Chand  Barkar  (1831),  5  Ben.  Sel.  B. 
356  (new  edition,  418) ;  “  Dattaka 
Mimansa,”  s.  1,  para.  22. 

2  See  Sarkar’s  “  Law  of  Adoption,” 
pp.  183,  184. 

3  Venkata  Narasimha  Appa  Bow 
Bahadur  ( Sri  Baja)  v.  Parihasaraihy 
Appa  Bow  Bahadur  ( Sri  Baja)  (1913), 
41  I.  A.  51,  at  p.  69  ;  37  Mad.  199, 
at  p.  233  ;  18  C.  W,  N.  554,  at  p.  563  ; 

16  Bom.  L.  B.  328,  at  p.  337;  Barada 
Prosad  Pal  v.  Mama  Pali  Pal  (1912), 

17  C.  W.  N.  319,  at  p.  322.  See  post , 

p.  182. 

4  Chowdry  Pudum  Bingh  v.  Koer 

Oodey  Bingh  (1869),  12  M.  I.  A.  350 ; 
2  B.  L.  B.  (P.  C.)  101 ;  12  W.  B. 

(P.  C.)  1 ;  Narendra  Nath  Bairagi  v. 
Dina  Nath  Das  (1909),  36  Calc.  824. 
In  Peria  Ammani  v.  Krishnasami 

(1892),  16  Mad.  182,  at  p.  194. 
Best,  J.,  expressed  the  opinion  that  a 
Jain  widow  who  succeeded  absolutely 

to  her  husband’s  property,  could 

adopt  a  son  to  herself,  but  such 
expression  of  opinion  was  unnecessary 
for  the  decision  of  the  case.  An 
interesting  discussion  as  to  the 


capacity  of  women  to  adopt  is  to  be 
found  in  Sarkar’s  “  Law  of  Adoption,” 

pp.  216-226. 

5  Post ,  pp.  157-159. 

6  8ham  Chunder  v.  Narayni  Dibeh 
(1807),  1  Bon.  Sel.  B.  209  (now 
edition,  279).  For  other  instances, 
see  J umoona  Dassya  Chowdhrani  v. 
Bamasundari  Dassya  Chowdhrani 
(1876),  3  I.  A.  72 ;  1  Calc.  289 ; 
Bhoobun  Moyee  Delia  v.  Ram  Kishore 
Acharj  Chowdhry  (1865),  10  M.  I.  A. 
279  ;  3  W.  B.  P.  C.  15  ;  Bam  Soondur 
Bingh  v.  Burbanee  Dossee  (1874),  22 
W.  B.  C.  B.  121.  As  to  whether  in 
the  absence  of  a  special  power  sons 
can  be  adopted  in  succession,  see 
post ,  p.  129. 

7  She  cannot  adopt  a  son  to  him 
during  his  lifetime  without  his 
authority.  Narayan  Bdbaji  v.  Nana 
Manohar  (1870),  7  Bom.  H.  C.  A.  C 
153. 

8  Post ,  p.  126. 

9  Chowdhry  Pudum  Bingh  v.  Koer 
Oodey  Bingh  (1869),  12  M.  I.  A.  350  ; 
2  B.  L.  B.  (P.  C.)  10 1 ;  12  W.  B.  P. 
C.  1  f  V ellanh  V enkata  Krishna  Bow 
(Bajah)  v.  V enkata  Rama  Lakshmi 
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“  A  man  cannot  delegate  to  others,  to  be  exercised  after  his  death,  any 
greater  power  than  he  himself  possessed  in  his  lifetime,”  1 

The  existence  of  a  son,  grandson,  or  great-grandson,  who  is  not  per-  Existence  of 
manently  incapacited  from  performing  religious  rites,2  does  not  of  itself  efc0‘ 
invalidate  a  power,  but  it  prevents  the  exercise  of  the  power,  which  remains 
in  suspense.3 

It  is  said  that  when  a  person  is  by  reason  of  impurity  arising  from  his  Permission 
bodily  state,  such  as  from  virulent  leprosy,  disqualified  from  adopting,4  |^on  dis- 

ho  can  nevertheless  give  to  his  widow  a  permission  to  adopt.5  qualified  from 

adopting. 

Under  no  circumstances  can  a  son  be  adopted  by  any  one  Adoption  only 
except  the  man  to  whom  he  is  adopted,  or  his  widow.6  fSto°orlve 

Power  to  adopt  can  be  given  to  the  wife  alone,  and  to  no  ^fe  alone 
one  else.7  The  inclusion  of  other  persons  in  the  power  vitiates  can  be  donoe 

**  ^  power* 

it 8  ;  but  the  donor  of  the  power  may  express  his  desire  that 
in  the  exercise  of  the  power  the  wife  should  consult  any  named 
person,9  and  he  may  make  the  exercise  of  the  power  contingent 
upon  the  consent  of  other  persons.10 

It  is  not  clear  whether  a  power  to  two  widows  to  adopt  jointly  is  good,11 
but  it  is  possible  in  Western  India.12 


Narasayya  (1876),  4  1.  A.  1,  at 
p.  9;  1  Mad.  174,  at  p.  186;  Mut - 
saddi  Lai  v.  Kundan  Lai  (1906),  33 
I.  A.  55 ;  28  All.  377 ;  8  Bom.  L.  R. 
371 ;  and  cases,  post,  pp.  118,  119. 

1  Oopee  Lull  v.  Chundraolee  Bu - 
koojee  ( Mussamat  Sree)  (1872),  I.  A. 
Sup.  Vol.  131,  at  p.  133 ;  11  B.  L. 
R.  391,  at  p.  394  ;  19  W.  R.  C.  R.  12, 
at  p.  13. 

2  Ante,  p,  104. 

»  Post,  pp.  132,  133. 

4  See  ante,  p.  110. 

5  Sarkar’s  “  Law  of  Adoption,”  p. 
206. 

6  Amrito  Lai  Butt  v.  Surnomoye 
Basi  (1900),  27  I.  A.  128,  at  p.  134 ; 
27  Oalc.  996,  at  p.  1002  ;  4  C.  W.  N. 
549,  at  p.  551 ;  2  Bom.  L.  R.  446 ; 
LaksJmibai  v.  Ramchandra  (1896),  22 
Bom.  590,  at  p.  593 ;  Karsandas 
Nalha  v.  Ladkavahu  (1887),  12  Bom. 
185,  at  p.  199  ;  Bhagvandas  Tejmal  v. 
Rajmal  (1873),  10  Bom.  H.  C.  241, 
at  p.  257 ;  Strange’s  “  Hindu  Law,” 
vol.  ii.  pp.  93,  94.  More  than  one 
widow  cannot  adopt  at  the  same  time, 
ante ,  p.  108. 

7  Anvrito  Lai  Butt  v.  Surnomoye 
Basi  (1900),  27  I.  A.  128,  at  p.  134 ; 
27  Calc.  996,  at  p.  1002  ;  4  C.  W.  N. 
549,  ai  p.  551 ;  2  Bom.  L.  R.  446 ; 

H.L. 


Karsandas  Natha  v.  Ladkavahu  (1887), 
12  Bom.  185,  at  p.  199 ;  Bhagvandas 
Tejmal  v.  Rajmal  (1873),  10  Bom. 
H.  C.  241. 

8  Amrito  Lai  Butt  v.  Surnomcye 
Basi  (1900),  27  I.  A.  128 ;  27  Calc. 
996 ;  4  C.  W.  N.  549 ;  2  Bom.  L.  R. 
446. 

9  See  Surendra  Nandan  Bas  v. 
Sailaja  Kant  Bas  Mahapatra  (1891), 
Calc.  385. 

10  Beem  Churn  Sen  v.  Heeraloll 
Seal  (1867),  2  Ind.  Jur.  N.  S.  225. 
See  Amrito  Lai  Butt  v.  Surnomoye 
Basi  (1900),  27  I.  A.  128,  at  p.  135 ; 
27  Calc.  996,  at  p.  1002;  4  C.  W. 
N.  549,  at  p.  551 ;  Bal  Gangadhar 
Tilak  v.  Shrinivas  Pandit  (. Sbri ) 
(1915),  42  1.  A.  135 ;  39  Bom.  441 ; 
19  C.  W.  N.  729 ;  17  Bom.  L.  B.  527. 

11  Barada  Prosad  Pal  v.  Rama  Pati 
Pal  (1912),  17  C.  W.  N.  319,  at  p.  322  ; 
V enkataN arasimhaAppa  Row  Bahadur 
(Sri  Raja)  v.  Parthasarathy  Appa  Row 
Bahadur  ( Sri  Raja )  (1913),  41  I.  A. 
51,  at  p.  69  ;  37  Mad.  199,  at  p.  223  ;  18 
C.  W.  N.  554,  at  p.  563  ;  16  Bom.  L.  R. 
328,  at  pp.  337, 338.  See  ante,  p.  108. 

12  Indar  Kunwar  (Maharani)  v. 
Jaipal  Kunwar  ( Maharani )  (1888), 
15 1.  A.  127,  at  pp.  144,  145 ;  15  Calc. 
725,  at  pp.  746,  747. 
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FORM,  REVOCATION. 


[CHAP.  III. 


Form  of  The  authority  need  not  be  in  any  particular  form.  It  may 

authority.  Writing,  or  (except  in  a  case  to  which  the  Oudh  Estates 

Act,  1869,1 2  applies)  it  may  be  oral.3 


Hindu  Wills  If  the  authority  is  contained  in  a  will  to  which  the  Hindu  Wills  Act  3 
■A-ct*  applies,  such  will  must  be  executed  in  accordance  with  the  formalities 

required  by  that  Act.4 

Stamp.  If  the  instrument  giving  the  authority  is  not  of  a  testamentary  character, 

it  must,  if  executed  after  the  1st  January,  1870,  be  engrossed  on  a  stamped 
Registration.  PaPer  of  ten  rupees,5 6  and  if  executed  after  the  1st  of  January,  1872,  it 
must  be  registered.0 

In  cases  to  which  the  Oudh  Estates  Act,  1869, 1  applies,  the  power 
must  be  in  writing,7  but  need  not  be  registered.8 


Revocation  of 
power. 


A  power  of  adoption  may  be  revoked,  either  expressly  or 
by  implication. 


An  example  of  a  revocation  by  implication  would  be  where,  after  giving 
the  power,  the  man  himself  takes  a  son  in  adoption.9 

The  mere  birth  of  a  son  would  not  necessarily  imply  a  revocation,  but 
it  might,  taken  with  other  circumstances,  have  such  effect.10 
Hindu  Wills  Where  the  power  is  contained  in  a  will,  to  which  the  Hindu  Wills  Act 11 
^ct'  applies,  it  cannot  “  be  revoked  otherwise  than  by  another  will  or  codicil, 

or  by  some  writing  declaring  an  intention  to  revoke  the  same  and  executed 
in  the  manner  in  which  an  unprivileged  will  is  required  to  be  executed,12 
or  by  the  burning,  tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction,  with  the  intention 
of  revoking  the  same.”  13 


1  I.  of  1869. 

2  Soondur  Koomaree  Delia  v,  Gu- 
dadhm  Pmhad  Tewaree  (1858),  7 
M.  I.  A.  54,  at  p.  64 ;  4  W.  R.  P.  C. 
116,  at  p.  119;  Mutsaddi  Lai  v. 
Kundan  Lai  (1906),  33  I.  A.  55 ;  28 
All.  377 ;  8  Rom.  L.  R.  371. 

8  XXI.  of  1870. 

4  S.  50  of  Act  X.  of  1865 ,  applied 
by  Act  XXL  of  1870,  s.  2,  to  such 
wills  as  are  subject  to  the  latter  Act. 

5  By  Act  II.  of  1899,  Sched.  I,  art. 
3,  an  adoption  deed,  that  is  to  say, 
any  instrument  (other  than  a  will) 
recording  an  adoption  or  conferring 
or  purporting  to  confer  an  authority 
to  adopt  requires  a  stamp  of  ten 
rupees.  There  are  similar  provisions 
in  Act  I.  of  1879,  Sched.  I,  art.  38, 
and  Act  XVIII.  of  1869,  Sched.  II, 
art.  31. 

6  Act  XVI.  of  1908,  s.  17.  As  to 

whether  in  the  absence  of  registra¬ 

tion  evidence  may  be  given  as  to  the 

grant  of  the  power,  quaere,  see  Sma* 


sundara  Mudaly  v.  Duraisami  Mnda - 
liar  (1903),  27  Mad.  30. 

7  S.  22  (8). 

8  Bhaiya  Babidat  Singh  v.  Jndar 
Kunwar  ( Maharani )  (1888),  16  I.  A. 
53  ;  16  Calc.  556. 

9  See  Goureepershaud  Bai  v.  Jy~ 
mala  ( Mussummaut )  (1814),  2  Ben. 
Sel.  R.  136  (new  edition,  p.  174). 

10  See  Gnngaram  Bhaduree  v.  Ka- 
sheekaunt  Boy  (1813),  2  Ben.  Sel.  R. 
44  (new  edition,  p.  56). 

11  XXI.  of  1870. 

12  Act  X.  of  1865,  s.  50,  applied  by 
Act  XXL  of  1870,  s.  2,  to  such  wills 
as  are  subject  to  the  latter  Act. 

13  Act  X.  of  1865,  s.  57,  applied  to 
Hindu  wills  by  Act  XXI.  of  1870, 
s.  2.  It  cannot  bo  revoked  by  another 
and  invalid  will  which  neither  ex¬ 
pressly  nor  impliedly  revokes  it; 
V  enkatanarayana  PiUai  v.  Subbammal 
(1915),  43  1.  A.  20  ;  39  Mad.  107 ;  20 
C.  W.  N.234;  18  Bom.  I.  R,  372, 
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Where  the  power  is  contained  in  a  will,  which  is  not  subject  to  the  Hindu 
Wills  Act,  the  revocation  can  be  effected  by  parol,1 

When  a  power  to  adopt  is  given  to  one  of  several  widows,  Several 
such  widow  can  adopt  without  reference  to  the  other  widow 
or  widows,2  and  she  alone  can  exercise  the  power,3 

When  power  is  given  to  the  widows  jointly,  it  cannot  he 
acted  upon  by  one  of  them  singly,  even  on  the  death  of  her 
co-widow,4  except  perhaps  in  Western  India.5 

The  question  as  to  whether  apart  from  custom  a  joint  power  given  to 
several  widows  is  capable  of  exercise  was  discussed  but  not  decided  in 
Venkata  Narasimha  Appa  Bow  v.  Parthasarathy  Appa  Bow  (1913),  41 
I.  A.  51  ;  37  Mad.  199 ;  18  C.  W.  N.  554 ;  16  Bom.  L.  R.  328.  It  was 
pointed  out  in  that  case  that  two  women  could  not  bear  the  same  relation 
as  mother  to  the  child. 

Where  the  permission  is  given  to  all  of  the  widows  severally, 
the  elder  widow,  and  on  her  refusal  the  younger  widow  can 
adopt.6 

Where  the  authority  contemplates  simultaneous  adoptions  by  the 
several  widows,  so  that  there  should  be  two  adopted  sons  living  at  the 
same  time,  the  power  is  incapable  of  being  exercised  at  all.7 


1  Pertab  Narain  Singh  (Maharajah) 
v.  Subhao  Koer  (Maharanee)  (1877), 
4  I.  A.  228 ;  3  Calc.  626  ;  1  C.  L.  R. 
113.  In  that  case  a  verbal  authority 
given  by  a  Hindu  testator  for  the 
destruction  of  a  will,  although  the  will 
was  not  in  fact  destroyed,  was  held 
to  constitute  a  revocation  of  the  will. 

2  Colebrooke’s  remarks  in  CheU 
lummal  v.  Munummal  (1803) ; 
Strange’s  “  Hindu  Law,”  vol.  ii.  p.  91. 

3  Mayne’s  “  Hindu  Law,”  8th  ed., 
p.  149.  An  authority  given  to 
the  “  Maharani  Sahiba ,”  to  adopt 
was  held  to  give  power  to  the  elder 
widow  alone.  Indar  Kunwar  (Ma¬ 
harani)  v.  Jaipal  Kunwar  (Maharani) 
(1888),  15  I.  A.  127  ;  15  Calc.  725. 

4  See  Venkata  Narasimha  Appa 
Bow  Bahadur  v.  Parthasarathy  Appa 
Bow  Bahadur  (Sri  Bajah)  (1913),  41 
I.  A.  51;  37  Mad.  199;  18  C.  W. 
N.  554;  16  Bom.  L.  R.  328;  Sarada 
Prosad  Pal  v,  Bama  Pati  Pal  (1912), 

17  a  %  N.  319,  at  p.  322.  Sir  B. 

Macnaghten,  “Considerations,”  p.  171. 

f  In4#r  Kynwwr  (Mafmani)  vf 


Jaipal  Kunwar  (Maharani)  (1888), 
15  I.  A.  127,  at  pp.  144,  145;  15 
Calc.  725,  at  pp.  746,  747. 

6  Banjit  Lai  Karmakar  v.  Bijoy 
Krishna  Karmakar  (1912),  39  Calc. 
582;  16  C.  W.  N.  440;  Mondakmi 
Dasi  v.  Adinath  Dey  (1890),  18  Calc. 
69.  In  Luckinarain  Tagore's  case , 
B.  Macnaghten’s  “Considerations,”  p. 
172,  Sircar’s  “Vyavastha  Darpana,” 
2nd  ed.,  842,  the  claim  of  the  eldest 
widow  was  upheld  by  the  Court.  Bor 
an  instance  of  a  power  given  to  the 
elder  widow  to  adopt  three  sons  suc¬ 
cessively  and  thereafter  to  the  younger 
widow  to  adopt,  see  Akhoy  Chunder 
Bagchi  v.  Kallapahar  Baji  (1885), 
12  I.  A.  198  ;  12  Calc.  406. 

7  Surendra  Keshav  Boy  v.  Doorga - 
sundari  Dassee  (1892),  19  I.  A.  108 ; 
19  Calc.  513 ;  Akhoy  Chunder  Bagchi 
v.  Kallapahar  Baji  (1885),  12  I.  A. 
198;  12  Calc.  406,  but  the  Court 
will,  if  possible,  give  to  the  document 
a  construction  which  will  make  a, 
lawful  adoption  possible? 
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CONTINGENT  PERMISSION. 


[CHAP.  III. 


Permission  The  permission  may  be  absolute,  or  its  exercise  may  be 
tin^nt^con0.11’  contingent  upon  certain  events,1 2  or  may  be  subject  to  lawful 
restricted^  conditions,  or  may  be  subject  to  restrictions  as  to  the  boy  to  be 
adopted,  or  otherwise. 


Contingent  on  The  exercise  of  the  power  may  be  contingent  upon  the  consent  of 
othera.4  °f  persons  named  by  the  husband,2  and  if  such  oonsent  cannot  be  obtained 
the  authority  cannot  be  exercised.3 

A  direction  to  a  wife  ci  to  adopt  a  son  with  the  good  advice  and  opinion 
of  the  manager,55  does  not  make  the  adoption  contingent  on  the  consent  of 
the  manager.4 


Implied  con¬ 
dition  ex- 


Condition  as 
to  property. 


In  some  cases  the  contingency  which  is  expressed  is  one  that  is  implied 
by  the  law,  as,  for  instance,  a  man  gives  to  his  wife  a  power  to  adopt  in 
case  his  son  dies  under  age  and  unmarried.5 

There  is  authority  that  where  the  power  of  adoption  requires  as  a 
condition  of  its  being  exercised  that  particular  arrangements  should  be 
made  with  regard  to  the  property,  as,  for  instance,  that  particular  property 
should  be  devoted  to  a  charity,  effect  must  be  given  to  such  condition.6 


Failure  of  The  failure  of  a  disposition  as  to  property  in  a  will  does 
disposition.  not  necessarily  affect  a  power  of  adoption.7 

Failure  of  con-  Where  the  contingency,  upon  the  happening  of  which  the 
tmgency.  power  is  to  be  exercised,  does  not  occur,  the  power  cannot  be 
exercised. 


For  instance,  A,  leaving  his  wife  pregnant,  makes  a  will  giving  her  ! 
authority  to  adopt  “  in  case  the  son  to  be  bom  shall  die.55  The  widow  is — * 
delivered  of  a  daughter.  The  power  cannot  be  exercised.8 


1  A  condition  subsequent,  i.e.  pro¬ 
viding  that  in  a  certain  event  the 
adoption  is  to  become  void,  would 
not  affect  an  adoption  which  has  been 
made. 

2  Beern  Churn  Sen  v.  Heeraloll  Seal 
(1867),  2  Ind.  Jur.  N.  S.  225.  See 
Amrito  Lai  JDuit  v.  Sumomoye  Dasi 
(1900),  27  I.  A.  128,  at  p.  135;  27 
Calc.  996,  at  p.  1002 ;  4  C.  W.  N. 
549,  at  p.  551. 

3  See  Beem  Churn  Sen  v.  Heera * 
loll  Seal  (1867),  2  Ind.  Jur.  N.  S. 
225  ;  Amirthayyan  v.  Ketharamay- 
yan  (1890),  14  Mad.  65,  at  p.  70; 
Tarachurn  Chatter jee  v.  Suresh  Chun - 
der  Mookerji  (1889),  16  I.  A.  166, 
judgment  of  High  Court,  at  p.  167  ; 
Amrito  Lai  Butt  v.  Sumomoye  Last 
(1900),  27  I.  A.  128,  at  p.  134 ;  27 
Calc,  996,  at  p.  1002 ;  4  C.  W.’  FT 
549,  at  p.  551;  2  Bom.  L.  B.* 
446. 

4  Surendra  Nandan  Das  v,  Sailaja 


Kant  Das  Mahapatra  (1891),  18  Calc., 
385.  ^ 

6  VellanH  Venkata  Krishna  Bow 
( Bajah )  v.  Venkata  Bama  Lakshmi 
Narsayya  (1876),  4  I.  A.  1,  at  p.  9; 

1  Mad.  174,  at  p.  186 ;  26  W.  B.  C. 
B.  21,  at  p.  22.  See  Bykanb  Monee 
Boy  v.  Kisto  Soonderee  Boy  (1867), 

7  W.  B.  C.  B.  392 ;  Solukhna  (Mus- 
summaui)  v.  Bamdolal  Pande  (1811), 

I  Ben.  Sel.  B.  324  (new  edition,  434). 

6  Ganapaii  Ayyan  v.  Saviihri  Am - 
mal  (1897),  21  Mad.  10.  As  to  the 
power  of  the  adoptive  father  to 
restrict  the  adopted  son’s  rights  in  an- 
•  cestral  property,  see  post,  pp.  184, 185. 

7  Bachoo  Hurkisondas  v.  Manhorebai 
(1907),  34  I.  A.  107;  31  Bom.  373; 

II  C.  W.  N.  769 ;  9  Bom.  L.  B.  646. 

8  Mohendrebll  Mookerjee  v.  Booki- 
ney  Dabee  (1864),  Coryton,  42.  Pro¬ 
bably  the  Court  would  now  give  a 
more  liberal  construction  to  a  pro¬ 
vision  of  this  kind,  see  post ,  p,  117. 
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Where  the  exercise  of  the  power  is  contingent  upon  cir-  invalid  con- 
cumstances,  which  involve  an  invalid  adoption,  or  is  contingent  tingenC5‘ 
upon  illegal,  or  immoral,  or  impossible  conditions,  the  power 
cannot  be  exercised. 

In  a  case  where  the  power  was  only  to  be  exercised  in  case  of  the  dis¬ 
agreement  of  the  wife  and  son,  the  power  was  held  to  be  invalid.1 

A  permission  to  adopt  must  be  strictly  construed,2  but  a  strict  con- 
possible  construction  which  would  render  the  power  valid 
should  be  preferred.3  If  the  permission  be  acted  upon  it 
must  be  strictly  followed.4 

As  to  successive  adoptions,  see  post,  pp.  129,  130. 

If  the  strict  exercise  of  the  power  would  involve  an  invalid  adoption, 
then  no  effect  can  be  given  to  the  power,  as,  for  example,  where  the  donor 
of  the  power  directs  the  simultaneous  adoption  of  more  than  one  child,5 
or  the  adoption  of  a  boy  during  the  lifetime  of  a  living  son.6 

Where  the  husband  has  specified  the  boy  to  be  adopted,  Specification 
or  the  class  out  of  which  a  boy  is  to  be  adopted,7  his  direction  °f  boy’ 
must  be  followed.  It  is  not  settled  whether  if  a  specified  boy 
be  unavailable,  another  boy  can  be  adopted.8 


1  Solukhna  (Mussummaut)  v.  Ram - 
dolal  Pande  (1811),  1  Ben.  Sel.  R. 
324  (new  edition,  434). 

2  Mohendrololl  Mookerjee  v.  Rooki - 
ney  Dabee  (1864),  Cory  ton,  42.  This, 
and  other  cases,  which  lay  down  the 
rule  that  powers  of  adoption  are  to 
be  strictly  construed  are  criticized  in 
Sarkar’s  “  Law  of  Adoption,”  p.  235, 
where  it  is  advocated  that  a  liberal 
construction  should  be  given  to 
powers  of  adoption. 

3  See  Ahhoy  Chunder  Bagchi  v. 

Kalapaliar  Haji  (1885),  12  I.  A.  198  ; 
12  Calc.  406  ;  Ranjit  Lai  Karmahar 
v.  Bijoy  Krishna  Karmahar  (1912),  39 
•dale.  582  ;  16  C.  W.  NT.  440. 

*  Chowdhry  Pudum  Singh  v.  Koer 
Oodey  Singh  (1869),  12  M.  I.  A.  350, 
at  p.  356;  12  W.  R.  P.  C.  1,  at 
p.  2,  where  their  lordships  say,  “  Of 
course  such  a  power  must  be  strictly 
pursued.”  (In  the  report  of  the 
same  case  in  2  B.  L.  R.  (P.  C.)  101, 
at  p.  104,  the  words  are  reported  as, 

c<  Of  course  such  authority  must  be 

strictly  proved.”)  See  Amnio  Lai 

Dutt  v.  Surnomoye  Dasi  (1900),  27 
t  A.  128;  27  Oalo.  996 ;  4  C.  W.  N. 


549 ;  2  Bom.  L.  R.  446 ;  Mutsaddi 
Lai  v.  Kundan  Lai  (1906),  33  I.  A.  55  ; 
28  All.  377  ;  8  Bom.  L.  R.  371. 

6  Surendra  Keshav  Roy  v.  JDoorga - 
sundari  Dassee  (1892),  19  I.  A.  108 ; 
19  Calc.  513.  See  Ahhoy  Chunder 
Bagchi  v.  Kalapahar  Haji  (1885),  12 
I.  A.  198;  12  Calc.  406.  S.  C.  in 
Court  below,  Gyanendro  Chunder 
Lahiri  v.  Kallapalmr  Hajee  (1882),  9 
Calc.  50  ;  11  C.  L.  R.  297 ;  Chounda - 
walee  Bahoojee  (Gosaeen  Sree)  v. 
Girdliareejee  (1868),  3  Agra,  226. 

6  In  this  case  the  adoption  cannot 
be  made  even  after  the  death  of  the 
living  son.  Joychundro  Race  v.  Bhy- 
rubchundro  Raee ,  Ben.  S.  D.  A.  1849, 
p.  461 ;  Solukhna  ( Mussummaut )  v. 
Ramdolal  Pande,  (1811),  1  Bon.  Sel. 
R.  324  (new  edition,  434).  , 

7  Amirthayyan  v.  Ketharamayyan 
(1890),  14  Mad.  65. 

8  Mohendrololl  Mookerjee  v.  Rooki- 
ney  JDabee  (1864),  Coryton,  42,  at  p. 
46  ;  Amirthayyan  v.  Ketharamayyan 
(1890),  14  Mad.  65.  Contrd  opinion 
of  Bengal  pundits  in  Veerapermall 
Pillay  v.  Narrain  PiUay  (1801),  1 
Mad.  K  C,  78,  at  p.  98. 
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SPECIFICATION  OF  BOY. 


[CHAP.  III. 


Motive  of 
widow. 


Origin  of 
differences  be¬ 
tween  schools. 


In  Bombay  air  authority  to  adopt  a  specified  boy  would  not,  at  any 
rate  in  the  case  of  that  boy  being  unavailable,  prevent  an  adoption  of 
another  boy,  unless  the  husband  has  expressly  forbidden  the  adoption 
of  any  other  boy.1  In  an  old  case  2  a  similar  rule  was  applied  in  Madras, 
but  in  a  recent  case 3  a  different  view  was  entertained.  It  is  submitted 
that  except  in  a  case  governed  by  the  Maharashtra  school  of  law,  an 
authority  to  adopt  a  specified  boy  cannot  be  exercised  with  respect  to  any 
other  boy.  The  above-named  school  permits  an  adoption  by  the  widow 
without  the  express  consent  of  her  husband,4  and  will  not  imply  a  pro¬ 
hibition  to  adopt  a  boy  other  than  the  named  boy. 

Where  the  adoption  is  otherwise  valid,  a  discussion  as  to  the 
motive  of  the  widow  for  adopting  is  immaterial.5 


Adoption  by  Widow. 

There  is  a  difference  of  opinion  between  the  schools  as  to 
the  power  of  a  widow  to  adopt  a  son  to  her  husband. 

The  difference  of  doctrine  of  the  several  schools  of  law  arises  from  the 
interpretations  put  by  the  schools  upon  a  text  of  Vasishta.6  As  to  this, 
the  Judicial  Committee  said,  in  Collector  of  Madura  v.  Moottoo  Ramalinga 
Sathupathy,7  “  All  the  schools  accept  as  authoritative  the  text  of  Vasistha, 
which  says,  4  Nor  let  a  woman  give  or  accept  a  son  unless  with  the  assent 
of  her  lord.’  But  the  MitMla  school  apparently  takes  this  to  mean  that 
the  assent  of  the  husband  must  be  given  at  the  time  of  the  adoption,  and, 
therefore,  that  a  widow  cannot  receive  a  son  in  adoption,  according  to 


1  See  Lakshmibai  v,  Majaji  (1897), 
22  Bom.  996,  approving  of  the  fol¬ 
lowing  passage  in  West  and  Biihler, 
voL  ii.  p.  965,  “  It  is  common  for  a 
husband  authorizing  an  adoption  to 
specify  the  child  he  wishes  to  be 
taken.  Should  that  child  die,  or  be 
refused  by  his  parents,  the  authority 
would  still  be  held,  at  least,  in 
Bombay,  to  warrant  the  adoption  of 
another  child,  unless,  indeed,  he  had 
said  ‘such  a  child  and  no  other.’ 
The  presumption  is  that  he  desired  an 
adoption,  and  by  specifying  the  object 
merely  indicated  a  preference.”  See 
Mamchandra  Baji  v.  Bapu  Khandu, 
Bom.  P.  J.  1877,  p,  42. 

2  V eerapermall  PiUay  v.  Narrain 
PiOay  (1801),  1  Mad.  N.  C.  78. 

*  Amirthayyan  v.  Ketharamayyan 
(1890),  14  Mad.  65.  See  post,  p. 
229. 

4  Post,  pp.  124,  125. 

6  Vdlanhi  Venkata  Krishna  Mow 


(Rajah)  v.  Venkata  Mama  Lakshmi 
Narsayya  (1876),  4  I.  A.  I,  at  p.  14 ; 
1  Mad.  174,  at  pp.  190, 191 ;  26  W.  B. 
C.  B.  21,  at  p.  26;  Mamchandra 
Bhagavan  v.  Mulji  Nanahhai  (1896), 
22  Bom.  558  (a  decision  of  a  full 
bench  of  the  Bombay  High  Court). 
The  following  were  previously  re¬ 
ported  decisions  on  the  same  question : 
Bhimawa  v.  Sangawa  (1896),  22  Bom. 
206 ;  Mahablesvar  Fondba  v.  JOurgabai 
(1896),  22  Bom.  199 ;  Vithoba  v.  Bapu 
( 1 890),  15  Bom.  110;  Vandravan  J eki~ 
san  (Patel)  v.  Manilal  Chunilal  (Patel) 
(1890),  15  Bom.  565 ;  Mupchand  Hin- 
dumal  v.  Makhmdbai  (1871),  8  Bom. 
H.  C.  A.  C.  114;  Makhmdbai  v.  Mad- 
habai  (1868),  5  Bom.  H.  C.  A.  C. 
181. 

5  XV.  1-8 ;  Colebrooke’s  “  Di¬ 
gest,”  vol.  iii.  p.  242. 

7  (1868),  12  M.  I.  A.  397,  at  pp. 
435,  436 ;  1  B.  L.  R.  P.  0.  13  at  p. 
12;  10  W.  B.  P.  C.  17,  at  p.  21. 


CHAP,  HI.] 


Bengal;  benares  schools. 
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the  Dattaka  form,  at  all.  The  Bengal  school  interprets  the  text  as  requiring 
an  express  permission  given  by  the  husband  in  his  lifetime,  but  capable 
of  taking  effect  after  his  death ;  whilst  the  Muyookhi  and  Koosthubha 
treatises  which  govern  the  Mahratta  school  explain  the  text  away  by 
saying  that  it  applies  only  to  an  adoption  made  in  the  husband’s  lifetime, 
and  is  not  to  be  taken  to  restrict  the  widow’s  power  to  do  that  which  the 
general  law  prescribes  as  beneficial  to  her  husband’s  soul.  Thus,  upon  a 
careful  review  of  all  these  writers,  it  appears  that  the  difference  relates 
rather  to  what  shall  be  taken  to  constitute,  in  cases  of  necessity,  evidence 
of  authority  from  the  husband,  rather  than  to  the  authority  to  adopt  being 
independent  of  the  husband.” 

Under  the  Bengal  school  of  law  a  widow  cannot  adopt  a  Bengal  school, 
son  without  the  express  permission  of  her  husband.1 

Where  a  power  of  adoption  is  given  to  two  widows  successively  the 
elder  would  have  the  preference.2 

The  same  rule  applies  under  the  Benares  school  of  law.3  Benarea 

school. 

It  applies  even  if  the  deceased  husband  was  a  member  of  a  joint 
undivided  family,  and  his  rights  had  devolved  by  survivorship  upon  the 
other  members  of  the  family.4 

Among  the  Jains,  the  right  of  a  childless  widow  to  adopt  is  generally  Jaina*  ! 

co-extensive  with  the  right  which  was  possessed  by  her  husband,  and  does 
hot  depend  upon  his  authority,  either  express  or  implied.5 

Such  right,  as  being  derogatory  to  the  ordinary  Hindu  law,  must  be 
specially  proved  in  each  case.  It  has  been  affirmed  in  cases  of  members 
of  the  Saraogee  Agarwala  sect  from  Meerut,6  Aligarh,7  Saharunpur,8  and 


1  Solukhna  ( Mussummaui )  v.  Ram- 
dolal  Pande  (1811),  1  Bon.  Sel.  R. 
324  (new  edition,  434)  ;  Tara  Munea 
Dibia  ( Musst .)  v.  Devnarayun  Rai 
,1824),  3  Ben.  Sel.  R.  387  (new 
edition,  516) ;  Janki  Dibeh  v.  Suda 
Sheo  Rai  (1807),  1  Ben.  Sel.  R.  197 
(new  edition,  262) ;  Kishenkant  Go- 
3ioamee  v.  Purmanund  Goswamee 
(1810),  2  W.  Macn.  175. 

2  Bijoy  Krishna  Karmakar  v.  Ranjit 
Lai  Karmakar  (1911),  38  Calc.  694. 

8  Haimnn  Chull  Sing  (Raja)  v. 

Ghunsheam  Si?tg  ( Koomar )  (1834),  2 

Knapp,  203  ;  5  W.  R.  P.  C.  69.  (The 
decision  in  this  case  was  limited  to 
the  district  of  Etawah,  hut  it  has 

been  accepted  as  declaratory  of  the 
law  of  the  Benares  school.)  Ohowdhry 

Pudum  Singh  v,  Koer  Oodey  Singh 
(1869),  12  M.  I.  A.  350 ;  2  B.  L  R. 

(P.  C.)  101 ;  12  W.  R.  P.  0.  1 ;  Tulshi 
Ram  v„  Behan  Lai  (1889),  12  All. 
328 ;  Shumshere  Midi  (Raja)  v,  Di- 


Iraj  Konwur  (Ranee)  (1816),  2  Ben. 
Sel.  R.  169  (now  edition,  216) ;  Jai 
Ram  Lhami  v.  Musan  Dhami  (1830), 
5  Ben.  Sel.  R.  3.  See  Parbhu  Lai 
(Laid)  v.  Mylne  (1887),  14  Calc.  401, 
at  pp.  415,  416. 

4  See  C.  C.  Sarkar’s  “  Law  of 
Adoption,”  p.  229. 

5  Sheo  Singh  Rai  v.  Dakho  (Mussu- 
mnt)  (1878),  5  I.  A.  87  ;  1  All.  688 ; 
2  C.  £.  R.  193 ;  Asharfi  Kunwar  v. 
Rup  Gland  (1908),  30  All.  197.  See 
the  latter  case  as  to  the  right  of  a 
senior  widow  to  adopt  without  the 
concurrence  of  the  junior  widow. 

6  Sheo  Singh  Rai  v.  Dakho  (Mussu- 
mut)  (1878),  5  I.  A.  87  ;  1  All.  688 ; 
2  C.  L.  R.  193;  Manohar  Lai  v. 
Banarsi  Das  (1907),  29  All.  495. 

7  Lakhmi  Chand  v.  Gatto  Bai  (1886), 
8  All.  319. 

8  Asharfi  Kunwar  v.  Rup  Chand 
(1908),  30  All.  197. 
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Arrah,1  and  in  a  case  of  the  Oswal  sect  from  Moorshedabad,2  and  also  in 
an  old  case  from  Lower  Bengal,3  in  which  it  does  not  appear  to  what  sect 
the  parties  belonged.  In  a  case  in  Madras,4  it  was  held  that  the  custom 
was  not  proved. 


Dr&vida  According  to  the  Dravida  school,  a  widow  can  adopt 

8011001  either  with  her  husband’s  express  permission,5  or,  if  there 
be  no  express  or  implied  prohibition  by  him,  with  the  assent 
of  her  husband’s  kindred,6  at  or  about  the  time  of  the 
adoption.7 


Prohibition  by 
husband. 


Failure  of 
disposition 
implying 
prohibition, 


u  Inasmuch  as  the  authorities  in  favour  of  the  widow’s  power  to  adopt 
with  the  assent  of  her  husband’s  kinsmen  proceed  in  a  great  measure  upon 
the  assumption  that  his  assent  to  this  meritorious  act  is  to  be  implied 
whenever  he  has  not  forbidden  it,  so  the  power  cannot  be  inferred  when  a 
prohibition  by  the  husband  either  has  been  directly  expressed  by  him,  or 
can  be  reasonably  deduced  from  his  disposition  of  his  property,  or  the 
existence  of  a  direct  line  competent  to  the  full  performance  of  religious 
duties,  or  from  other  circumstances  of  his  family,  which  afford  no  plea  for 
a  supersession  of  heirs  on  the  ground  of  religious  obligation  to  adopt  a  son 
in  order  to  complete  or  fulfil  defective  religious  rites.  .  .  .  The  same 
reasons  which  justify  a  presumption  of  authority  to  adopt  in  the  absence 
of  express  permission  are  powerful  to  exclude  a  presumptive  prohibition 
to  adopt  when  on  a  new  and  unforeseen  occasion  the  religious  duty  arises.”  8 
The  assent  may  be  withdrawn  before  the  adoption.9 


Power  co-  ^  “  In  Madras  it  is  established  .  .  .  that,  unless  there  is  some 

tLtof  °  express  prohibition  by  the  husband,  the  widow’s  power,  at 

husband. 


1  Harnabh  Pershad  v.  Mandil  Dass 
(1899),  27  Calc.  379. 

a  Manih  Chand  Golecha  v.  Jagat 
Seitani  Prankumari  Bibi  (1889),  17 
Calc.  518,  It  was  also  held  in  this 
case  that  the  adoption  of  orthodox 
Hinduism  does  not  affect  the  right. 

*  Gomndnaih  Ray  ( Malta  Rajah) 
v.  Guktl  Chand  (1833),  5  Ben.  Sel. 
R.  276  (new  edition,  322). 

4  Perm  Ammani  v.  KrisJinasami 
(1892),  16  Mad.  182. 

5  Vellanki  Venkata  Krishna  Row 
(Rajah)  v.  Venkata  Rama  Lakshmi 
Narsayya  (1876),  4  I.  A.  1,  at  p.  9  ; 
l  Mad.  174,  at  p.  186 ;  26  W.  R.  C. 
R.  21,  at  pp.  22, 23 ;  Raghunadha  (Sri) 
v.  Brozokishoro  (Sri)  (1876),  I.  A. 

154;  1  Mad.  69;  25  W.  R.  C.  R. 

291 ;  Arundadi  Ammal  v.  Kuppammal 

(1867),  3  Mad.  H.  C.  283. 

®  Collector  of  Madura  v.  Moottoo 
Pamalinga  Sathupathy  (1868),  12  M. 


L  A.  397 ;  1  B.  L.  R.  (P.  C.)  1 ;  10 
W.  R.  P.  C.  17 ;  Raghunadha  (Sri)  v. 
Brozokishoro  (Sri)  (1876),  3  1.  A* 
154,  at  p.  191 ;  1  Mad.  69,  at  p.  81fi 

25  W.  R.  C.  R.  291,  at  p.  302 ;  Vel¬ 
lanki  Venkata  Krishna  Row  (Rajah) 
y.  Venkata  Rama  Lakshmi  Narsayya 
(1876),  4  I.  A.  1 ;  1  Mad.  174 ;  26 
W.  R.  C.  R.  21 ;  Parasara  Bhattar  v. 
Rangaraja  Bhattar  (1880),  2  Mad. 
202  ;  Arundadi  Ammal  v.  Kuppammal 
(1867),  3  Mad.  H.  C.  283. 

7  A  consent  previously  obtained 
from  a  deceased  sapinda  is  not 
sufficient :  Mami  v.  Subbarayar  (1911), 

26  Mad.  145. 

8  Collector  of  Madura  v.  Moottoo 
RamaMnga  Sathupathy  (1868),  12  M. 
I.  A.  397,  at  pp.  443,  445 ;  1  B.  L. 
R.  (P.  C.)  1,  at  pp.  17,  18,  19 ;  10 
W.  R.  P.  C.  17,  at  pp.  24,  25. 

9  Mami  v.  Subbarayar  (1911),  36 
Mad.  145,  at  p.  147. 
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least  with  concurrence  of  sapindas  in  cases  where  that  is 
required,  is  co-extensive  with  that  of  the  husband/’ 1 

The  power  to  adopt  with  the  assent  of  the  husband’s  kinsmen 
applies  to  every  case  in  which  a  widow  might  make  an  adoption 
under  the  express  authority  of  her  husband.2 

Thus  she  can  adopt  on  the  death  of  a  natural  son,3  and  she  can  take 
successive  sons  in  adoption  on  the  death  of  sons  previously  adopted,  either 
with  the  assent  of  her  husband  4  or  of  his  kinsmen. 

Among  the  Nambudri  Brahmins  in  Malabar  in  theory  the  widow's  Nambudri 
power  is  as  under  the  Dravida  school,  but  in  its  application  the  husband’s  Brahunn‘s* 
authority  is  presumed,  unless  there  is  an  express  prohibition,  at  any  rate 
when  the  adopting  widow  is  the  surviving  member  of  the  illam ,5 

“  Where  the  husband’s  family  is  .  .  .  undivided,  .  .  .  the  Consent  of 
father  of  the  husband,  if  alive,  might,  as  the  head  of  the  sufficient' / 
family  and  the  natural  guardian  of  the  widow,  be  competent  Jointfaiml>* 
by  his  sole-assent  to  authorize  an  adoption  by  her.”  6 

Where  the  father  is  not  alive,  it  was  said  in  the  Bamnad 
case7  that  “the  consent  of  all  the  brothers,  who  in  default  of 
adoption  would  take  the  husband’s  share,  would  probably  be 
required,  since  it  would  be  unjust  to  allow  the  widow  to  defeat 
their  interest  by  introducing  a  new  coparcener  against  their  will,” 
but  an  adoption  with  the  consent  of  the  manager  of  the  joint 
family,  who  is  acting  bond  fide ,  would  apparently  be  upheld.8 

In  the  latter  case,  and  also  probably  in  the  case  of  a  consent 
by  the  father,  as  head  of  the  family,  such  due  consideration  of 
the  propriety  of  the  adoption  would  be  necessary,9  as  is  required 
in  the  case  where  the  family  is  separate.10 


1  Gurulingaswami  (Sri  Balusu)  v. 
Ramalakshmamma  (Sri  Balusu)  (1899), 
26  I.  A.  113,  at  p.  128 ;  22  Had.  398, 
at  p.  408  ;  3  C.  W.  N.  427,  at  pp.  436, 
437  ,*  1  Bom.  L.  R.  226. 

2  Vellanki  Venkata  Krishna  Bow 
(Bajah)  v.  Venkata  Barm  Lakshmi 
Narsayya  (1876),  4  I.  A.  1,  at  p.  10 ; 

1  Mad.  174,  at  p.  187 ;  26  W.  R.  C. 
R.  21,  at  p.  23. 

3  Ibid. 

4  Parasara  Bhattar  v.  Bangaraja 
Bhattar  (1880),  2  Had.  202,  at  p.  205. 

fi  Vasudevan  v.  Secretary  of  State 
(1887),  11  Mad.  157,  at  p.  179.  In 
this  case  the  widow  was  the  sole  sur¬ 
viving  member  of  the  illam, ,  so  the 
question  whether  the  consent  of  the-' 


other  members  was  required  did  not 
arise  (see  p.  188). 

6  Collector  of  Madura  v.  Mooitoo 
Bamalinga  Sathupathy  (1868),  12  M. 
I.  A.  397,  at  pp.  441,  442  ,*  1  B.  L. 
R.  (P.  C.)  1,  at  p.  16;  10  W.  R.  P. 
C.  17,  at  p.  23. 

7  Ibid. 

8  See  Baghunada  (Sri)  v.  Brozo - 

kishoro  (Sri)  (1876),  3  I.  A.  154,  at 
p.  191 ;  1  Had.  69,  81 ;  25  W. 

R.  C.  R.  291,  at  p.  302  ;  Sarkar’s  “  Law 
of  Adoption, ”/j5.  259. 

9  See  Kpmnabdi  Ganesa  Batnamai - 
yar  v.  (fopala  Ratnamaiyar  (1880),  7 
I.  4/473,  at  PP*  177>  178>  179  i  2 
Jtf&di.  270,  at  pp.  279,  280,  281. 

10  Post ,  p.  122. 
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“  Even  in  the  case  of  an  undivided  family,  when  a  widow 
of  a  member  thereof  makes  an  adoption  without  the  authority 
of  her  husband  or  the  assent  of  her  father-in-law,  it  cannot  be 
taken  to  be  the  settled  law  that  the  assent  of  all  the  then 
surviving  members  of  the  coparcenary  is  absolutely  necessary.”  1 
The  consent  of  kinsmen  is  required  on  account  of  the  incapacity 
of  women  to  act  rather  than  to  procure  the  consent  of  all  whose 
interests  will  be  defeated  by  the  adoption.2 

Where  the  joint  family  consists  of  several  branches,  it  would 
seem  to  be  sufficient  to  obtain  the  consent  of  the  branch  to 
which  the  husband  belonged.3 

It  is  clear  that  when  the  family  is  undivided  the  requisite 
authority  cannot  be  sought  for  outside  the  family.4 

Where  the  widow  has  taken  by  inheritance  the  separate 
estate  of  her  husband,  the  consent  of  every  kinsman,  however 
remote,  is  not  essential.  The  consent  of  the  father-in-law 
•would  be  sufficient.5  If  the  father-in-law  be  dead,  “  there 
should  bo  such  proof  of  assent  on  the  part  of  the  sapindas  as 
should  be  sufficient  to  support  the  inference  that  the  adoption 
was  made  by  the  widow,  not  from  capricious  or  corrupt  motives, 
or  in  order  to  defeat  the  interest  of  this  or  that  sapinda,  but 
upon  a  fair  consideration,  by  what  may  be  called  a  family 
council,  of  the  expediency  of  substituting  an  heir  by  adoption 
to  the  deceased  husband.”  6 * 8 


1  See  V  enkatakrishnamma  v.  Anna - 
purnam?na  (1899),  23  Mad.  486,  at 

pp.  487,  488. 

3  Collector  of  Madura  v.  Mootfoo 
Ramalinga  Saihupathy  (1868),  12  M. 
I.  A.  307,  at  p.  442  ;  1  B.  L.  R.  (P.  C.) 
i,  at  p.  17 ;  10  W.  B.  P.  C.  17,  at  p. 
23 ;  Karayanasami  Naick  v.  Man* 
gammal  (1905),  28  Mad.  815,  at  p. 
319;  Mami  v.  Subbarayar  (1911),  36 
Mad,  145,  at  p.  147. 

s^Siirkar’s  “  Law  of  Adoption,” 
p.  259. 

4  Raghunada  (Sri)  v.  Brozokishoro 

(Sri)  (1870),  3  I.  A.  154,  at  p.  191 ; 

1  Mad.  69,  at  p.  8V;  25  W.  B.  0.  R. 
291,  at  p.  302,  approving  of  Rama- 

ewami  lym  v.  Bhagaii  Animal  (1873), 

8  Mad,  Jut.  58,  where  it  was  held 
by  the  Sudr  Court  of  Travancore 
that  the  assent  of  certain  separate 
dayadies  (kinsmen)  of  the  deceased 


husband  was  not  sufficient  to  validate 
an  adoption  by  a  widow  to  which  the 
husband’s  undivided  brother  and  the 
head  of  the  undivided  family  had  not 
assented. 

5  Collector  of  Madura  v.  Moottoo 
Ramalinga  Sathupathy  (1868),  12  M. 
I.  A.  397,  at  p.  442  ;  1  B.  L.  B.  (P. 
C.)  1,  at  pp.  16,  17;  10  W.  B.  P.  C. 
17,  at  p.  23. 

6  Vellanki  Venkata  Krishna  Row 
(Rajah)  v.  Venkata  Rama  Lakshmi 
Narsayya  (1876),  4  I.  A.  1,  at  p.  14 ; 
1  Mad.  174,  at  pp.  190,  191  ;  26  W. 
B.  O.  B.  21,  at  pp.  25,  26,  explaining 
Collector  of  Madura  v.  Moottoo  Rama¬ 
linga  Sathupaihy  (1868),  12  M.  I,  A. 
397,  at  pp.  442,  443;  1  B.  L.  R. 
(P.  C.)  1,  at  p.  17 ;  10  W.  B.  P.  0. 17, 
at  p.  23.  In  the  latter  case  the  con¬ 
sent  of  a  majority  of  the  sapindas 
was  held  sufficient.  See  Parasara 


CHAP.  III.] 


BltAVIDA  SCHOOL. 


123 


A  widow  should  give  to  all  the  sapindas  concerned  an  oppor¬ 
tunity  to  advise  her  with  regard  to  making  an  adoption,  or 
against  adopting  a  particular  boy.1 

The  omission  by  the  widow  to  ask  the  consent  of  one  of  two  divided 
brothers  of  the  deceased  husband  could  not  be  justified  by  saying  that  it 
was  known  he  would  refuse.  To  consult  him  is  essential  to  the  widow’s 
obtaining  the  mind  of  the  kinsman  on  the  question.2 

Where  the  nearest  sapinda  refuses  his  consent  upon  improper  grounds, 
the  consent  of  a  remoter  sapinda  will  justify  an  adoption.3 

The  consent  of  the  sapindas  must  bo  free,  and  given  solely  Nature  of 
in  the  due  exercise  of  the  discretion  confidod  to  them  by  the consent- 
law  with  a  view  to  the  selection  of  a  suitable  boy  for  adoption. 

Thus  a  consent  given  on  an  untrue  representation  that  the  widow 
had  received  the  permission  of  her  husband  is  of  no  effect.4 

In  the  Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathj  5  the  Gifts  to  pro 
Judicial  Committee  said :  “  Though  gifts  to  procure  assent  might  be  power-  eure  assent, 
ful  evidence  to  show  no  adoption  needed,  they  do  not  in  themselves  go 
to  the  root  of  tho  legality  of  an  adoption,”  but  there  is  apparently  no 
doubt  that  a  consent  obtained  only  by  a  money  payment  and  without 
proper  consideration  of  the  propriety  of  tho  adoption,  would  vitiate  an 
adoption.0 

“  There  is  nothing  improper  in  a  sapinda  proposing  to  give  his  assent  to 
a  widow  adopting  his  own  son,  if  such  son  be  the  nearest  sapinda ,  and 
refusing  to  give  his  assent  to  her  adopting  a  stranger  or  more  distant 
sapinda ,  if  there  be  no  reasonable  objection  to  the  adoption  of  his  own 


Bhatlar  v.  llangaraja  Bhaltar  (1880), 
2  Mad.  202,  at  p.  200,  in  which  case 
tho  assent  of  some  sapindas  was  held 
sufficient  on  its  being  shown  that  tho 
consent  of  tho  others  was  refused 
from  interested  or  improper  motives, 
or  without  a  fair  exercise  of  discre¬ 
tion.  8co  also  VcnJcatakrishmmma  v. 
Annapurmmma  (1809),  22  Mad.  480, 
where  one  sapinda ,  without  giving 
any  reason,  refused  to  consent.  As 
to  the  necessity  for  a  consideration 
by  tho  sapindas,  see  llaghunadha 
(Sri)  v.  Brozokishoro  {Sri)  (1870),  3 
I  A.  154,  at  pp.  192,  193;  1  Mad. 
09,  at  pp.  82,  83  ;  25  W.  K.  C,  ft. 
291,  at  pp.  302,  303  ;  Karunabdhi 
( hi ncm  Rat na ma  iyar  v.  Copala  Ilalna- 
rmiyar  (1880),  7  1.  A.  173 ;  2  Mad. 
270.  In  this  case  tho  family  was 
joint. 

1  Venkamma  (Jormalagadda)  v. 
Subrdhmaniam  (JonrudagaMa)  (1900), 
34 1.  A  22 ;  30  Mad,  50 ;  IX  0.  W.  N. 


345. 

2  Ibid . 

8  V  enhdaranui  Raja  v.  Papa7nma 
(1914),  39  Mad,  77. 

4  Raghwmdha  (Sri)  v.  Brozokishoro 
(Sri)  (1870),  3  I.  A.  154,  at  p.  193; 
1  Mad,  09,  at  p,  82  ;  25  W,  ft.  C.  ft. 
291,  at  pp.  302,  303  ;  Karunabdhi 
Ganosa  Ratnarmiyar  v.  Gopala  Ratna- 
maiyar  (1880),  7  I.  A.  173;  2  Mad. 
270 ;  Vcnkamma  (Jonnalagadda)  v. 
Subrahmaniam  (Jonnalagadda)  (1900), 
34  I.  A.  22  ;  30  Mad.  50  ;  110.  W. 
N.  345  ;  9  Bom.  L,  ft.  89 ;  S.  C.  in 
Court  below,  Subrahmanyans,  v.  Ven¬ 
kamma  (1903),  20  Mad.  027.  See 
Danakoti  Ammal  v,  Balasundara 
Mudaliar  (1911),  30  Mad.  19. 

5  (1808),  12  M.  I.  A.  397,  at  p. 
443 ;  1  B.  L.  ft.  (P.  C.)  1,  at  p.  17 ;  10 
W.  ft.  ft.  C.  17,  at  p.  24. 

0  Danakoti  Ammal  v.  Balasundara 
Mudaliar  ( 1911),  30  Mad.  19. 
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son,”  1  or  to  his  stipulating  that  his  own  share  should  not  be  reduced  by 
the  adoption.2 

When  the  majority  of  the  sapindas  consent,  it  will  be  presumed  that 
their  assent  was  given  on  bond  fide  grounds.3 

The  assent  must  be  to  an  adoption  of  a  specified  boy,  and 
not  to  an  adoption  generally.  It  must  be  acted  upon  within 
a  reasonable  time,4  and  has  no  operation  after  the  death  of  the 
person  giving  it,5 

Senior  widow.  An  adoption  by  the  senior  widow  with  the  consent  of  the 
sctpuidas  is  valid  without  the  consent  of  the  junior  widow ;  6 
but  an  adoption  by  the  junior  widow  without  the  consent  of 
the  senior  widow  is  invalid.7 

sohooirasiltra  According  to  the  Maharashtra  school  a  widow  can  adopt 
either  with  her  husband’s  express  permission  8  or  without  such 
permission,9  if  the  estate  be  vested  in  her  10  and  there  be  no 
express 11  or  implied  12  prohibition  by  him.  If  the  husband  was 


1  Subrahmanyam  v.  Venkamma 
(1903),  26  Mad.  27,  at  p.  837. 

2  Srinivasa  Ayyangar  v.  Ranga - 
sami  Ayyangar  (1907),  30  Mad.  450. 

3  V enkatakrishnamma  v.  Annapur - 
namma  (1899),  23  Mad.  486,  at  p.  488. 

4  See  Suryanarayana  v.  Venkata - 
ramana  (1903),  26  Mad.  681,  at  p. 
685. 

6  See  LaJcshmibai  v.  Vishnu  Vasudev 
Bde  (1905),  29  Bom.  410 ;  7  Bom. 
L.  R.  436. 

6  Narayanasami  Naick  v.  Mangam - 
mal  (1905),  28  Mad.  315.  See  post , 
p.  126.  As  to  a  joint  adoption,  see 
ante ,  p.  115. 

7  Venkatappa  Kayanim  Bahadur 
(Rajah)  v.  Damara  Renga  Rao  (1915), 
39  Mad.  772. 

8  Dinkar  Sitaram  Prabhu  v.  Ganesh 
SH warn  Prabhu  (1879),  6  Bom.  505 ; 
G.  C.  Sarkar’s  {S  Law  of  Adoption,”  p. 
228. 

9  Collector  of  Madura  v.  Mootioo 
Ramalinga  Sathupathy  (1868),  12  M. 
I.  A.  397,  at  p.  436;  1  B.  L.  R. 
*(P.  C.)  1,  at  p.  12 ;  10  W.  R.  P.  C.  17, 
at  p.  21 ;  Gopal  Balkrishna  Kenjale 
v.  Vishnu  Raghunath  Kenjale  (1898), 
23  Bom.  250  ;  Ramchandra  Bhagavan 
v.  Mulji  Nanabhai  (1896),  22  Bom. 
558,  at  pp.  566,  568 ;  Amava  v. 
Mahadgauda  (1896),  22  Bom.  416, 
at  418 ;  Gavdappa  v.  QirimaUappa 


(1894),  19  Bom.  331,  at  p.  337  ; 
Vandravan  Jekisan  (Patel)  v.  Manilal 
Chunilal  (Patel)  (1890),  15  Bom. 
565;  Ramji  v.  Ghamau  (1879),  6 
Bom.  498 ;  Rupchand  Hindumal  v. 
Rakhmabai  (1871),  8  Bom.  H.  C.  (A. 
C.)  114;  Rakhmabai  v.  Radhabai 
(1868),  5  Bom.  H.  C.  (A.  C.)  181, 
and  earlier  cases  cited  therein ; 
“  Mayukha,”  chap.  iv.  s.  5,  paras. 
17,  18. 

10  Ramji  v.  Ghamau  (1879),  6  Bom. 
498,  at  pp.  503,  504 ;  Dinkar  Sitaram 
Prabhu  v.  Ganesh  Shivram  Prabhu 
(1879),  6  Bom.  505. 

11  Gopal  BaTkrishna  Kenjale  v. 
Vishnu  Raghunath  Kenjale  (1898), 
23  Bom.  250,  at  p.  256 ;  Ramchandra 
Bhagavan  v.  Mulji  Nanabhai  (1896), 

22  Bom.  558,  at  p.  566 ;  Vandravan 
Jekisan  (Patel)  v.  Manilal  Chunilal 
(Paid)  (1890),  15  Bom.  565,  at  p. 
574  ;  Bayabai  v.  Bala  (1866),  7  Bom. 
H.  C.  App.  i. ;  Rupchand  Hindumal 
v.  Rakhmabai  (1871),  8  Bom.  H.  C. 
(A.  a),  114. 

12  Gopal  Balkrishna  Kenjale  v. 
Vishnu  Raghunath  Kenjale  (1898), 

23  Bom.  250,  at  p.  256.  In  Vandtra - 
van  Jekisan  (Paid)  v.  Manilal  Chuni¬ 
lal  (Patel)  (1890),  15  Bom.  565,  at 
p.  574,  the  Court  treated  an  express 
prohibition  as  the  only  qualification 
to  the  power  of  the  widow,  but  it  is 
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undivided  in  estate  1  she  cannot  adopt  without  either  his 
express  permission  2  or  the  consent  of  his  coparceners.3 

Where  she  has  no  express  authority,  the  widow  derives  her  power  from  Implied 
authority  presumed  to  have  been  given  to  her  by  her  husband.4  Such  °£ 

authority  is  implied  even  when  the  husband  was  a  minor  at  the  time  of 
his  death,5  and  even  where  the  widow  lives  apart  from  her  husband.0 

It  has  been  held  that  the  husband’s  authority  would  not  be  presumed  Adoption  of 
in  the  case  of  the  adoption  of  an  only  son,  an  act  which,  although  not  only  st>n* 
illegal,  was  considered  sinful,7  but  apparently  that  decision  would  not  now 
be  followed,8  and  it  would  be  held  that  in  the  absence  of  prohibition,  her 
authority  is  co-extensive  with  that  of  her  husband.9 


submitted  that  the  observations  of 
the  Judicial  Committee  in  the  Col¬ 
lector  of  Madura  v.  Moottoo  Ranta- 
linga  SaXhupathy  (1868),  12  M.  I.  A. 
397,  at  pp.  443,  445 ;  1  B.  L.  R.  (P. 
C.)  1,  at  pp.  17,  18,  19 ;  10  W.  R.  P. 
C.  17,  at  pp]  24,  25,  ante,  p.  120, 
apply  equally  to  a  case  governed  by 
the  Maharashtra  school.  In  Bayabai 
v.  Bala  (1866),  7  Bom.  H.  C.  App.  i., 
at  p.  xx.,  the  husband  on  his  death¬ 
bed  refused  to  take  a  son  in  adoption. 
This  was  held  to  prevent  the  widow 
adopting,  and  in  Dnyanoba  v.  Radha- 
bai ,  Bom.  P.  J.  1894,  p.  22,  where 
the  husband  had  repudiated  his  wife 
on  account  of  her  misconduct,  a  pro¬ 
hibition  was  implied.  Lakskmappa 
v.  Ramava  (1875),  12  Bom.  H.  C.  362. 
In  Malgatcda  Paragauda  v.  Babaji 
JDatiu  (1912),  37  Bom.  107  ;  14  Bom. 
1121,  when  the  deceased  had  left  all 
his  property  to  his  daughters  the  Court 
considered  that  there  was  an  implied 
prohibition  of  adoption. 

1  Whether  or  not  the  husband 
possessed  separate  property,  see  Rag- 
kunadka  (Sri)  v.  Brozokiskoro  (Sri) 
(1876),  3  I.  A.  154,  at  pp.  191,  192  ; 
1  Mad.  69,  at  pp.  81,  82 ;  25  W.  R. 
C.  R.  291,  at  p.  302. 

2  Backoo  Hurkisondas  v.  Manlcore- 
bai  (1907),  34  I.  A.  107;  31  Bom. 
373  ;  11  C.  W.  N.  769  ;  9  Bom.  L.  R. 
646 ;  S.  C.  in  Court  below  (1904),  29 
Bom.  51 ;  6  Bom.  L.  R.  268. 

3  Amava  v.  Makadgauda  (1896), 
22  Bom.  416,  at  p.  418 ;  Ramji  v. 
Ghamau  (1879),  6  Bom.  498  ;  JDinkar 
Sitaram  Prabhu  v.  Ganesk  Skivram 
Prubdw  (1879),  6  Bom.  505. 

4  Vmkappa  Bapu  v.  Jivaji  Krishna 
(1900),  25  Bom.  306,  at  p.  311 ;  2 


Bom.  L.  R.  1101 ;  Amava  v.  Mahad - 
gauda  (1896),  22  Bom.  416,  at  p.  418  ; 
Ramchandra  Bhagavan  v.  Mulji  Nana- 
bhai  (1896),  22  Bom.  558,  at  p.  567 ; 
Keshav  Ramkrishna  v.  Govind  Ganesk 
(1884),  9  Bom.  94  at  p.  97 ;  Lalcsh- 
mappa  v.  Ramava  (1866),  12  Bom. 
H.  C.  364 ;  RaJckmdbai  v.  Radhabai 
(1868),  5  Bom.  H.  C.  (A.  C.)  181,  at 
p.  192.  In  Lalcshmibai  v.  Sarasvatibai 
(1899),  23  Bom.  789,  at  p.  794 ; 

1  Bom.  L.  R.  420,  Jenkins,  C.J., 
inclined  to  the  opinion  that  in  the 
Bombay  Presidency  the  widow’s  right 
is  inherent  and  not  merely  delegated. 
This  view  is  supported  by  Bombay 
authorities  (see  <£  Nimaya  Sindhu  ”  Sri 
Venkateshwar,  ed.  p.  229  ;  “  Vya- 

vahara  Mayukha  (Mandlik),”  p.  42  ; 
ct  Samskara  Ivaustaba,”  Benares  ed., 
Saka  1783,  p.  44),  but  is  scarcely 
possible  having  regard  to  the  observa¬ 
tions  of  the  Judicial  Committee  in 
Collector  of  Madura  v.  Moottoo  Rama - 
linga  Sathupaiky  (1868),  12  M.  I.  A. 

397,  at  p.  436 ;  1  B.  L.  R.  (P.  C.)  1, 
at  p.  12  ;  10  W.  R.  P.  C.  17,  at  p.  21. 

5  Vandravan  Jekisan  (Paid)  v. 
Manilal  Chunilat  ( Patel)  (1890),  15 
Bom.  565. 

6  Lalcshmibai  v.  Sarasvatibai  (1899), 
23  Bom.  789 ;  1  Bom.  L.  R.  420. 

7  Lakskmappa  v.  Ramava  (1875), 
12  Bom.  H.  C,  364. 

8  See  Gurulingaswami  (Sri  Balusu) 
v,  Ramalakskmamma  (Balusu)  (1899), 
26  I.  A.  113,  at  p.  128 ;  22  Mad. 

398,  at  p.  408 ;  3  C.  W.  N.  427,  at 
p.  437 ;  1  Bom.  L.  R.  226,  post ,  pp. 
145,  146. 

9  See  Lakshnibai  v.  Sarasvatibai 
(1899),  23  Bom.  789 ;  1  Bom.  lu  & 
420. 
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Undivided  As  under  the  Dravida  school,1  an  assent  given  by  her  father- 
family.  in-law,2  as  the  head  of  the  family,  and  as  natural  guardian  of 
the  widow,  to  an  adoption  in  his  lifetime,3  would  validate  an 
adoption  by  the  widow  of  a  membor  of  the  undivided  family. 
The  rules  as  to  the  nature  and  sufficiency  of  the  consent  required 
for  the  adoption  by  a  widow  governed  by  the  Dravida  school  4 
apparently  apply  to  the  case  of  adoption  in  an  undivided  family 
governed  by  the  Maharashtra  school  of  law. 

Where  more  Where  the  family  is  divided,  an  elder  widow  can  adopt 
widow.no  without  the  consent  of  the  junior  widow ; 5  but  not  so  as  to 
devest  property  which  has  vested  in  the  younger  widow  as  heir 
to  a  son.6  The  junior  widow  cannot  adopt  without  the  consent 
of  the  senior  widow,7  unless,  perhaps,  where  the  latter  be  in¬ 
capacitated,  as  where  she  is  leading  an  irregular  life.8 

A  joint  adoption  by  the  widows  seems  possible  in  Western 
India.9 

Mithiia  school.  According  to  the  Mithila  school,  a  widow  cannot  under  any 

circumstances  adopt  a  son  to  her  husband.10  She  can  under 
that  school  adopt  a  son  to  herself  in  the  Eritrima  form.11 
Punjab.  In  the  Punjab  the  custom  varies  in  different  localities.12 

Adoption  by  A  minor  13  widow,  acting  under  an  express  power  given  to 

minor  widow.  _ 


1  Ante ,  pp.  121, 122. 

2  Vithoha  v.  Bapu  (1890),  15  Bom. 
1 10 ;  Gopal  Balkrishm  Kenjale  v. 
Vishnu  Raghunath  Kenjale  (1898), 
23  Bom.  250,  at  pp.  255,  256.  See 
Ramji  v.  Ghamau  (1879),  6  Bom. 
498,  at  p.  505.  The  observations  of 
the  Judicial  Committee  in  Raghunad- 
ha  {Sri)  v.  Brozohishoro  (Sri)  (1876), 

3  I.  A.  154,  at  p.  191 ;  1  Mad,  69,  at 
p.  81 ;  25  W.  R.  C.  R.  291,  at  p.  302, 
seem  applicable  to  the  Maharashtra 
school  as  well  as  to  the  Dravida 
school. 

3  Lakshmihai  v.  Vishnu  Vasudev 
Bele  (1905),  29  Bom.  410 ;  7  Bom. 
L.  R.  436. 

4  Ante,  pp.  121,  122. 

5  Rahhmabai  v.  Radhahai  (1886),  5 
Bom.  H.  O.  (A.  C.)  181,  at  p.  192  ; 
Ramji  y.  Ghamau  (1879),  6  Bom. 
498,  at  p.  503. 

6  See  Lakshmihai  v.  Sarasvatibai 

(1899),  23  Bom.  789,  at  p.  794; 

i  Bom.  L.  R.  420 ;  Anamdibaz  v. 

KtoMxti  (1904),  28  Bm  461  $  6 


Bom.  L.  R.  464;  see  post ,  pp.  193, 194. 

7  Padajirav  v.  Ramrav  (1888),  13 
Bom.  160. 

8  Steele,  187,  188. 

9  Indar  Kunwar  ( Maharani )  v. 
Jaipal  Kunwar  ( Maharani )  (1888), 

15  I.  A.  127,  at  pp.  144,  145;  15 
Calc.  725,  at  pp.  746,  747.  See  ante , 
p.  115. 

10  “  Dattaka  Mimansa,”  s.  1,  para. 

16  ;  “  Vivada  Chintamani 51  (Tagore's 
translation),  pp.  74,  75;  W.  Mac- 
naghten's  “Hindu  Law,”  vol.  i.  pp. 
95, 100.  See  J airam  Dhami  v.  Musan 
Dhami  (1830),  5  Ben.  Sel.  R.  3  (new 
edition,  3),  but  that  was  not  a  Mithila 
case,  and  therefore  was  not  decided 
according  to  the  Mithila  law,  although 
Mithila  authorities  were  cited. 

11  Post ,  pp.  157-159. 

12  Tupper's  “Punjab  Customary 
Law,”  vol.  ii.  pp.  154,  178,  205 ;  vol. 
iii.  pp.  78  et  seq.,  87,  89,  90. 

13  I.e.  who  has  not  attained  the 
age  of  majority  according  to  Hindu 
law  (ante,  pp.  46,  47). 
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her  by  her  husband,  can  take  in  adoption,1  provided,  at  any 
rate,  she  has  attained  sufficient  maturity  of  understanding  to 
comprehend  the  nature  of  the  act.2  The  same  rule  would 
apparently  also  apply  to  an  adoption  under  the  Dravida  school 
with  the  authority  of  the  sapindas ,3  and  to  a  case  under  the 
Maharashtra  school,  where  similar  authority  had  been  given. 

It  is  apparently  unsettled  whether  a  minor  widow  can,  in  a 
case  governed  by  the  Maharashtra  school,  act  upon  the  implied 
authority  of  her  husband.4 

A  widow  cannot  adopt  unless  she  be  the  widow  of  the  last  when  widow 

.  can  adopt. 

full  owner,5  or  the  estate  is  vested  m  her  as  heir  to  her  son, 
legitimate  or  adopted,  who  has  died  unmarried,  or  has  left  no 
child  or  widow  surviving  him,6  or  (it  is  submitted)  unless  the 
circumstances  be  such  that  the  estate  will  vest  in  the  adopted 
son  on  his  adoption.7 


1  Mondahini  Dasi  v.  Adinath  Day 
(1890),  18  Calc.  69;  Earadlmn  Mai 
v.  Biswanath  Mai  (1815),  W.  Mac- 
naghten’s  “Hindu  Law,”  vol.  ii.  p. 
180 ;  Sircar’s  “  Vyavastha  Darpa- 
na,”  2nd  cd.,  p.  769.  Contra  G.  C. 
Sarkar’s  “  Law  of  Adoption,”  p.  249. 
It  is  there  suggested  that  an  adoption 
by  a  minor  widow  is  voidable,  but  it 
is  submitted  that,  if  it  be  otherwise 
unobjectionable,  it  cannot  bo  avoided. 
The  Hindu  law  does  not  contemplate  a 
voidable  adoption.  See  Kovvidi  Satti - 
raju  v.  Patiamsetti  Venhataswami 
(1916),  32  Mad.  L.  J.  119. 

2  Mondahini  Dasi  v.  Adinath  Day 
(1890),  18  Calc.  69,  at  p.  72.  In 
this  case  the  widow  was  11  or  12 
years  of  age,  but,  as  the  boy  to  be 
adopted  had  been  designated  by  her 
husband,  the  discretion  to  be  exer¬ 
cised  by  her  was  limited.  See  Kov¬ 
vidi  Sattiraju  v.  Pattamselti  Venhata¬ 
swami  (1916),  32  Mad.  L.  J.  119,  from 
which  it  would  seem  that  a  widow 
cannot  adopt  until  she  has  attained 
majority  under  Hindu  law.  See  ante , 
p.  107. 

3  See  Maync’s  “Hindu  Law,”  8th 
ed.,  p.  148. 

4  Sarkar’s  “  Law  of  Adoption,”  p.250. 

5  Payapa  Ahkapa  Patel  v.  Appanna 
(1898),  23  Bom.  327,  at  p.  329'; 
Copal  Balhrishna  Kenjale  v.  Vishnu 
Raghumth  Kenjale  (1898),  23  Bom, 


250 ;  Vasudeo  Vishnu  Manohar  v. 
Ramchandra  Vinayah  Modah  (1890), 
22  Bom.  551.  As  to  the  application 
of  this  principle  to  coparcenary  pro¬ 
perty,  and  to  an  impartible  zemindari, 
see  Madana  Mohana  v.  Purushothama 
(1914),  38  Mad.  1105.  See  also  cases, 
post ,  pp.  130,  131. 

6  Vellanhi  Venhata  Krishna  Mow 
{Rajah)  v.  Venhata  Mama  Lahshni 
Narsayya  (1876),  4  I  A.  1  ;  3  Mad. 
174 ;  26  W.  E.  C.  E.  21  ;  Cavdappa 
v.  Girimallappa  (1894),  19  Bom.  331; 
RavjiV  inayahrav  J aggannath  Shankar- 
sett  v.  Lahshmibai  (1897),  11  Bom.  381, 
at  p.  397.  See  post,  pp.  130,  131. 

7  As  was  the  case  in  Deeno  Moyee 
Dossee  { Sreemutty )  v.  Doorga  Per  shad 
Hitter  (1865),  3  W.  E.  M.  A.  6, 
where  a  Hindu,  governed  by  the 
Bengal  school  of  law,  left  his  pro¬ 
perty  to  a  boy  to  be  adopted  by  the 
widow  of  his  son,  who  had  pre¬ 
deceased  him.  In  this  case  the  boy 
took  under  the  will,  but  the  Court 
treated  the  adoption  as  valid,  and  in 
Deeno  Moyee  Dossee  {Sreemutty)  v. 
Tarachum  Koondoo  Chowdhry  (1865), 
Bourke,  A.  0.  C.  48 ;  3  W.  E.  M.  A. 
7,  note,  which  referred  to  the  same 
adoption,  the  Court  held  that  the 
widow  took  as  heir  of  the  son  so 
adopted  and  thus  upheld  the  adop¬ 
tion.  Tjfjtere  might  also  be  the  case  of 
a  woman  taking  as  heir  of  her  son’s  sob. 
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Competition 
between 
mother-in-law 
and  daughter- 
in-law. 


Time  for 
exercise  of 
power. 


It  was  said  in  a  Bombay  case  1  that  the  mere  fact  that  the  adopting 
■widow  is  not  the  widow  of  the  last  male  holder  would  not  mate  an 
adoption  by  her  spiritually  invalid,2  and  in  the  same  case  it  was  held  that 
the  defect  in  the  adoption  was  cured  by  the  assent  of  the  person  in  whom 
the  estate  is  vested  by  inheritance,3  and  that  an  adoption  is  validated, 
where  there  has  been  a  ratification  by  conduct  or  acquiescence.4 * 

A  woman  in  the  Bombay  Presidency  who  inherits  as  widow  of  a  gotraja 
sapinda  5  cannot  adopt  so  as  to  confer  upon  the  adopted  son  a  right  to  the 
property  so  inherited  by  her.6  There  seems  to  be  no  reason  why  she  should 
not  validly  adopt  to  her  husband. 

Where  a  son  who  is  a  coparcener  in  joint  property  governed 
by  the  Mitakshara  school  of  law,  or  being  governed  by  either 
school  of  law  is  possessed  of  separate  property,  predeceases  his 
father  there  seems  to  be  no  reason  why  his  widow  should  not 
take  a  son  in  adoption,  and,  quite  apart  from  the  possession  of 
property,  why  such  adoption  should  not  be  valid  at  any  rate 
for  spiritual  purposes.7 

Sastri  G.  L.  Sarkar  says  in  his  “  Law  of  Adoption  ”  8 — 

4  4  If  the  ancestral  estate  is  vested  in  the  mother-in-law  by  reason  of  her 
son  predeceasing  his  father,  it  would  appear  that  both  the  mother-in-law 
and  daughter-in-law  are  competent  to  adopt.  What  has  been  laid  down 
is  that  the  adoptive  father’s  estate  must  be  vested  in  the  adopting  widow, 
in  order  that  an  adoption  made  by  her  may  be  valid.  If  the  daughter-in- 
law  adopts  first,  then  the  mother-in-law  cannot  make  an  adoption  during 
the  life  of  the  son  adopted  by  the  danghter-in-law,  for  the  father-in-law 
cannot  under  that  circumstance  be  considered  as  destitute  of  male  issue, 
there  being  that  grandson  by  adoption  in  existence.  But  if  the  mother-in- 
law  adopts  first,  then  the  daughter-in-law  cannot  be  precluded  thereby 
from  making  an  adoption  for  the  spiritual  benefit  of  her  husband  who 
would  not  be  benefited  by  his  mother’s  adoption.  This  distinction  would 
apply  to  all  similar  cases  in  all  the  schools.” 

In  the  absence  of  express  direction  to  the  contrary,9  a  power 


1  Payapa  v.  Appanna  (1898),  23 
Bom.  377,  followed  in  SMdappa  v. 
Ningangauda  (1914),  38  Bom.  724; 
16  Bom.  L.  R.  663, 

2  Ibid . 

3  Quaere  as  to  this,  see  post,  pp.  156, 
157. 

4  Quaere  as  to  this.  The  invalidity 

of  an  adoption  cannot,  it  is  submitted, 

be  cured  by  any  subsequent  event. 
It  is  submitted  that  the  validity  of  an 

adoption  can  only  be  tested  by  the 

state  of  affairs  at  the  time  of  the 

adoption.  See  Komidi  SatUraju  v. 


Paltamsetti  Yenkataswami  (1916),  32 
Mad.  L.  J.  119. 

5  Post,  p.  412. 

6  Daito  Oovind  KulTcarni  v.  Pandu - 
rang  Yinayah  (1908),  32  Bom.  499; 
10  Bom.  L.  R.  692. 

7  See  Payapa  v.  Appanna  (1898), 
23  Bom.  327 ;  Shidappa  v.  Ningan - 
gauda  (1914),  38  Bom.  724  ;  16  Bom. 
L.  R.  663. 

8  P.  264. 

9  See  Mutsaddi  Lai  v.  Kundan  Lai 
(1906),  33  I.  A.  55;  28  All.  377;  8 
Bom.  L.  R.  371. 
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of  adoption,  whether  express  or  implied,1  may  be  exercised  at 
any  time,  provided  it  be  not  exhausted,  or  be  not  at  an  end.s 

Adoptions  made  twelve,3  twenty-two,4  twenty-five,5  fifty-two,6  and 
even  seventy-one 7  years  after  the  death  of  the  adoptive  father  have  been 
upheld.  ‘ 

Except,  perhaps,  in  Bengal,  a  power,  which  does  not  expressly 
or  impliedly  prohibit  successive  adoptions,  is  not  exhausted  by 
having  been  once  exercised.8 

According  to  the  Bengal  authorities,  such  permission  is  exhausted  by 
having  been  once  exercised ; 9  but  in  Kannepalli  Suryanarayana  v.  Pucka, 
Venkata  Panama,10  the  Judicial  Committee  in  dealing  with  a  Madras  case, 
say  that  they  are  unable  to  attach  much  weight  to  Gournath  Chowdhree  v. 
Arnopoorna  Chowdrain,11  and  also  say,  “  The  more  liberal  rule  had  been 
followed  by  the  High  Court  of  Bombay,  as  well  as  in  Madras,  and  was  not 
without  support  in  Bengal  (see  Surendra  Nandan  v.  Sailaja  Kant  Das 
Mahapatra,1*  and  the  Ramnad  case  13).’5  It  is  therefore  unlikely  that,  if 
a  Bengal  case  on  this  subject  were  to  come  before  the  Judicial  Committee, 
the  Bengal  authorities  would  be  followed.  See  ante ,  p.  117. 

In  the  case  of  an  impartible  zemindari  where  the  document  authorized 


1  P.  Macn.  157. 

2  Post,  pp.  130, 131. 

3  Anon.  (1814),  2  Mori.  Big.  18. 

4  Bhasker  Buchajee  v.  Narro  Bag- 
hunatk  (1826),  Bom.  Sel.  B.  24. 

5  Giriowa  v.  Bhimaji  Baghunath 
(1884),  9  Bom.  58. 

6  Brijbhookunjee  Muharaj  ( Sree )  v. 
Gokoolootsaojee  Muharaj  (Sree)  (1816), 
1  Borr.  181  (edition  of  1862,  p.  217). 

7  Baje  Vyankatrav  Anandrav  Nim - 
balkar  v.  Jayavanirav  (1867),  4  Bom. 

H.  C.  (A.  C.)  191. 

8  Kannepalli  Suryanarayana  v. 
Pucka  Venkata  Bamana  (1906),  33  I. 
A.  145 ;  29  Mad.  382 ;  10  C.  W.  N., 
921 ;  8  Bom.  L.  B.  700 ;  S.  C.  in 
Court  below,  Suryanarayana  v.  Yenka- 
taramana  (1903),  26  Mad.  681.  See 
Parasara  Bkattar  v.  Bangaraja  Bkattar 
(1880),  2  Mad.  202 ;  Vellanki  Venkata 
Krishna  Bow  ( Bajah )  v.  Venkata 
' Bama  Lakskmi  Narsayya  (1876),  4 

I.  A.  1,  at  p.  10;  1  Mad.  174,  at 
pp.  186,  187 ;  26  W.  B.  C.  B.  21,  at 
p.  23.  Cf.  Dharam  Kunwar  (Bani)  v. 
Balwant  Singh  (1912),  39  I.  A.  142 : 
34  All.  398;  16  C.  W.  N.  675;  14 
Bom.  B.  B.  485. 

9  Purmanund  Bhuttycharuj  v. 
Ooomakurd  Lahoree  (1828),  4  Ben. 

H.L. 


Sel.  B.  318  (new  edition,  404) ; 
Gournath  Chowdhree  v.  Arnopoorna 
Chowdhrain ,  Ben.  S.  B.  A.  1852 ,  p. 
332  ;  Deeno  Moyee  Dossee  (Sreemutty) 
v.  Tarachurn  Koondoo  Chowdhry 
(1865),  1  Bourke  (A.  O,  C.)  48; 
3  W.  B.  M.  A.  7,  note;  Mohen- 
drololl  Mookerjee  v.  Bookiney  Dabee 
(1864),  Coryton,  42,  at  p.  46 ;  P. 
Macn.  156,  179.  Sir  W.  Macnaghten 
(vol.  i.  pp.  86-90)  treats  the  point 
as  disputed.  He  says  that  according 
to  the  doctrine  of  the  “  Bat  taka 
Mimansa,'’  the  second  adoption  would 
clearly  be  illegal;  but  that  Jagan- 
natha  holds  that  it  would  be  valid, 
the  object  of  the  first  being  defeated. 

10  (1906),  33  I.  A.  145;  29  Mad. 
382  ;  10  C.  W.  N.  9 21  ;  8  Bom.  L.  B. 
700. 

Ben.  S.  B.  A.  1852,  p.  332. 

I2  (1891),  18  Calc.  385.  In  that 
case  there  had  been  permission  to 
adopt  three  sons  in  succession. 

x3  Collector  of  Madura  v.  Moottoo 
Bamalinga  Saihupathy  (1868),  12  M. 
X.  A.  397,  at  p.  443 ;  1  B.  L.  B.  P. 
C.  1,  at  pp.  17,  18 ;  10  W.  B.  P.  C. 
17,  at  p.  24.  This  was  a  Madras 
case. 

K 
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successive  adoptions,  It  was  held  that  the  power  could  not  be  exercised 
where  there  was  a  person  in  existence  (widow  of  a  later  male  owner) 
who  could  legally  adopt.1 

A  widow’s  power  to  adopt  is  at  an  end  for  all  purposes  as 
soon  as  the  estate  of  her  husband  is  vested  in  an  heir  2  (other 
than  herself3),  of  his  natural  or  adopted  4  son,  or  of  his  son’s 
son,5  or  son’s  son’s  son  who  has  inherited  to  him,  and  is  not 
revived  by  the  death  of  such  heir,  even  when  on  such  death  she 
herself  succeeds  to  the  property  which  belonged  to  her  husband, 
and  therefore  by  adopting,  devests  no  estate  but  her  own.6 

This  rule  applies,  whether  there  be  an  express  power  given 
by  the  husband,  or  such  power  be  implied,7  as  in  the  Maharashtra 


1  Madam  Mohana  v.  Turushothama 
(1914),  38  Mad.  1105,  at  p.  1120,  per 
Seshagiri  Ayyar,  J. 

2  In  Ramkrishna  Ramchandra  v. 

Bhamrao  Yeshwant  (1902),  26  Bom. 
526  ;  4  Bom.  L.  R.  315,  the  son  had 
left  a  son,  and  in  Annammah  v.  Mabbu 
Bali  Reddy  (1875),  8  Mad.  H.  C.  108, 
he  had  left  an  adopted  son.  In  the 
following  cases  the  son  had  left  a 
widow :  Bhoobun  Moyee  Bebia  ( Mus - 
sumat)  v.  Ram  Kiskore  Ackarj  Chowd - 
h?y  (1865),  10  M.  I.  A.  279,  at  p.  310  ; 
3  W.  R.  P.  C.  15,  at  p.  18  ;  Pudma 
Coomari  Bebi  v.  Court  of  Wards 
(1881),  8  I.  A.  229,  at  p.  245  ;  8  Calc. 
302,  at  p.  309  ;  Tarachurn  Chatterji 
v.  Suresh  Chunder  Mookerji  (1889), 
16  I.  A.  1 66  ;  17  Calc.  122  ;  Tha- 
yammal  v.  Venkatarama  Aiyan  (1887), 
14  J.  A.  67,  at  pp.  70,  71  10  Mad. 

205,  at  p.  209  ;  Amava  v.  Mahadgau - 
da  (1896),  22  Bom.  416 ;  Keshav 
Ram  Krishna  v.  Govind  Ganesh  (1884), 
9  Bom.  94 ;  Manikyamala  Bose  v. 
Nanda  Kumar  Bose  (1906),  33  Calc. 
1306  ;  11  C.  W.  N.  12  ,*  Amulya  Cha - 
fan  Beal  v.  Kali  Bas  Ben  (1905),  32 
Calc.  861. 

3  Vellanki  Venkata  Krishna  Row 
{Rajah)  v.  Venkata  Rama  Lakshmi 
Narsayya  (1876),  4  I.  A.  1  ;  1  Mad. 
174;  26  W.  R.  C.  R.  21  ;  Venkappa 
Bapu  v.  Jiiaji  Krishna  (1900),  25 
Bom.  306,  at  p.  310  ;  2  Bom.  L.  R. 
1101  ;  Gavdappa  v.  Ginmallappa 
(1894),  19  Bom.  331.  See  Payapa 
Akkapa  Patel  v.  Appanna  (1898),  23 
Bom.  327,  and  cases  post,  p,  193, 


notes  5,  6. 

4  See  Bhoobun  Moyee  Bebia  (Mus- 
sumat )  v.  Ram  Kishore  Acharj  Chow- 
dhry  (1865),  10  M.  I.  A.  279,  at 
p.  310  ;  3  W.  R.  P.  C.  15,  at  p.  18 ; 
Manik  Chand  Golecha  v.  Jay  at  Bet - 
tani  Prankumari  Bibi  (1889),  17  Calc. 
517. 

5  In  Faizuddin  Ali  Khan  v.  Tin- 
cowri  Baha  (1895),  22  Calc.  565,  the 
son  was  succeeded  by  his  mother,  and 
in  Brobomoyee  Chowdhrain  v.  Bhama 
Churn  Chowdhry  (1885),  12  Calc.  246, 
by  his  grandmother.  Gavdappa  v. 
Girimallappa  (3894),  19  Bom.  331. 

6  Pudma  Coomari  Bebi  v.  Court  of 
Wards  (1881),  8  I.  A.  229 ;  8  Calc. 
302,  reversing  Puddo  Kumaree  Bebee 
v.  Juggut  Kishore  Acharjee  (1879),  5 
Calc.  6J5.  (This  case  also  had  the 
effect  of  overruling  Bykant  Monee 
Roy\.  Kistosoonderee  Roy  (1867),  7 
W.  R.  392.)  Thayammal  v.  Venkata - 

*rama  Aiyan  (1887),  14  I.  A.  67,  at 
pp.  70,  7]  ;  10  Mad.  205,  at  p.  209  ; 
Ramkrishna  Ramchandra  v.  Bhamrao 
Yeshwant  (1902),  26  Bom.  526;  4 
Bom.  L.  R.  315 ;  Gavdappa  v.  Gin¬ 
mallappa  (1894),  19  Bom.  331  ; 

Krishnarav  Trimbak  Hasabnis  v. 
Shankarrav  Vinayak  Hasabnis  (1892), 
17  Bom.  164. 

7  Amava  v.  Mahadgauda  (1896), 
22  Bom.  416 ;  Keshav  Ram  Krishna 
v.  Govind  Ganesh  (1884),  9  Bom.  94  ; 
Ramchandra  v.  Bhamrao  (1902),  26 
Bom.  526,  at  p.  528.  See  Anandibai 
v.  Kashibai  (1904),  28  Bom,  401,; 
6  Bom,  R,  464. 
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school,  or  tho  power  be  exerciseable  with  the  consent  of  the 
sapindas.1 

This  rule  applies  only  to  property  vested  by  inheritance, 
and  does  not  prevent  the  devesting  of  an  interest  acquired  by 
survivorship  in  the  case  of  a  joint  family.2 

It  is  unsettled  whether  this  rule  applies  in  its  entirety  to  an  adoption  Jains, 
by  a  Jain  widow,  who  can  adopt  without  the  consent  of  her  husband.3 
It  has  been  so  applied  in  Bombay,4  but  in  Calcutta  it  has  been  held5 
that  a  Jain  widow  in  whom  the  estate  wTas  vested  can  adopt,  although 
her  husband’s  adopted  son  had  died  leaving  a  son  as  his  heir.  Although 
the  decision  rested  on  the  distinction  between  tho  power  of  a  Jain  widow 
and  that  of  the  widow  of  an  ordinary  Hindu,  the  Court  seems  to  have 
acted  on  the  view  of  the  decision  in  Bhoobmmoyeds  case,6 7  which  wras 
accepted  by  the  Calcutta  High  Court  in  Puddo  Kumarce  Debec  v.  Juggut 
Kishore  AcharjeeA  but  which  was  not  accepted  by  the  Judicial  Committee 
m  the  appeal  from  that  decision.8 

It  has  been  attempted  to  extend  the  rule  to  the  case  where  Death  of  son 
the  son,  although  he  has  left  no  heir,  other  than  the  adopting  mento£tam" 
mother,  had  attained  to  full  age  and  complete  ceremonial  capacity.*1 
capacity,9  or  had  been  married,10  but  this  extension  has  not 
been  recognized.11 

It  may  be  a  question  whether  the  power  to  adopt  would  not  Surrender  of 
be  at  an  end  when  the  widow  has  devested  herself  of  the  estate  eS  e* 
by  surrender,  or  authorized  alienation.12 

It  is  submitted  that  in  the  case  of  a  joint  family  governed  Joint  family, 
by  the  Mitakshara  law,  the  power  of  a  widow  to  adopt  extends 
until  partition.13 

A  widow  of  a  deceased  coparcener  cannot  adopt  after  the 


1  Thayammal  v.  V enhataramdAiyan 
(1887),  14  I.  A.  67  ;  10  Mad.  205. 

2  See  Madanct  Mohanav.  Pitrusho- 
thama  (1914),  38  Mad.  1105,  per  She- 
shagiri  Ayyar,  J. 

2  Ante ,  pp.  119,  120. 

4  Amava  v.  Mahadgauda.  (189C), 
22  Bom.  416. 

5  Manih  Chand  Golecha  v.  Jagai 
Settani  Pran  Kumciri  Bibi  (1889),  17 
Calc.  518,  at  pp.  537,  538. 

6  Bhoobun  Moyec  Bebia  (Mussu- 
mat )  v.  Ram  Kishore  Acharj  Chowdkry 
(1865),  10  M.  I.  A.  277,  at  p.  310 ;  3 
W.  R.  B.  C.  15,  at  p.  18. 

7  (1879),  5  Calc.  615  ' 

8  Pudma  Coomari  Bebi  v.  Court  of 

Ward*  (1881),  8 1 A  229 ;  8  Calc,  302. 


9  See  Ram  Soondur  Singh  v.  Sur- 
banec  Dossee  (1874),  22  W.  R,  C. 
R.  121  ;  Gaudappa  v.  Girimallappa 
(1894),  19  Bom.  331,  at  p.  337; 
Amava  v.  Mahadgauda  (1896),  22 
Bom.  416,  at  p.  421  ;  Verabkai  Ajub- 
hai  v.  Hiraba  {Bat)  (1903),  30  D  A. 
234  ;  27  Bom.  492  ;  7  C.  W.  N.  716  ; 
5  Bom.  L.  R.  534. 

10  V enkappa Bapu  v.  J ivaji Krishna 
(1900),  25  Bom.  306,  sec  p.  311 ;  2 
Bom.  L.  R.  1101. 

11  Cases  in  notes  9  and  10  above. 

12  SeeSarkafs  “Law  of  Adoption,55 
p.  416. 

13  See  Sarkar’s  “  Law  of  Adoption,” 
pp,  253,  254, 
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property  has  vested  in  a  widow  or  other  heir  of  the  last  survivor 
of  the  coparcenary.1 

Remarriage,  A  widow  by  remarriage  apparently  loses  her  power  to  take 
in  adoption.2 

Unchaste  It  is  unsettled  whether  an  unchaste  widow  can  adopt. 

widow. 

In  Sayamalal  Dutt  v.  Saudamini  Dasi ,3  Norman,  J.,  held  that  an 
unchaste  widow,  who  was  pregnant  by  the  man  with  whom  she  was  living 
in  a  state  of  concubinage,  and  who  had  not  performed  any  expiation,  could 
not  take  in  adoption.  This  decision  was  based  upon  the  alleged  necessity 
for  the  performance  of  religious  ceremonies,  but,  as  the  parties  were  Sudras, 
it  is  clear  4 5  that  no  religious  ceremonies  were  necessary,  and  it  is  therefore 
doubtful  whether  this  decision  can  be  viewed  as  an  authority.  Where 
religious  ceremonies  are  unnecessary  (and  it  is  by  no  means  clear  that  in 
any  case  religious  ceremonies  are  requisite  in  the  case  of  adoption  by  a 
widow  6),  there  seems  to  be  no  other  authority  prohibiting  adoption  by  an 
unchaste  widow.  If  she  he  not  actually  pregnant,  she  can  remove  the 
bar,  if  it  be  one,  by  expiation.6 

As  a  widow  adopts,  not  for  her  own  benefit,  but  for  that  of  her  deceased 
husband,  it  may  seem  hard  that  her  want  of  chastity  should  deprive  his 
manes  of  the  benefits  which,  according  to  Hindu  ideas,  accrue  from  an 
adoption. 


Ceremonial  The  question  whether  a  widow,  who  is  in  a  state  of  cere- 
i  apunty.  monial  impurity  from  the  death  or  birth  of  a  relation,  and  who 
has  not  performed  the  necessary  expiation,  is  competent  to 
adopt,  is  apparently  the  same  as  the  question  whether  a  man 
can  under  such  circumstances  adopt.7 


If  she  can,  as  apparently  she  can,  depute  a  relation  to  perform  such 
ceremonies,  if  any,  as  may  be  necessary,8  there  can  be  no  objection  to  an 
adoption  by  her.  There  is,  moreover,  a  question  whether  any  religious 
c  cremonies  are  necessary  in  the  case  of  an  adoption  by  a  widow.9  If  none 
are  necessary,  her  ceremonial  impurity  cannot  affect  the  adoption. 


Adoption  only 
valid  if  hus¬ 
band  could 
have  adopted. 


A  widow’s  power  of  adoption  cannot  be  exercised  unless  the 


1  Adivi  Buryaprokasa  Pao  v.  Rida- 
mariy  Gangaraju  (1909),  33  Mad.  228. 

2  West  and  Biihler,  p.  999,  referred 
to  in  Panchappa  v.  Sanganbasavxt 
(1899),  24  Bom.  89,  at  p.  94;  1  Bom. 
L.  R.  543 ;  Sarkar’s  “Law  of  Adop¬ 
tion,”  p.  251,  see,  however,  Putlabai 
v.  Mahadu  (1908),  33  Bom.  107;  10 
Bom.  L.  R.  1134. 

3  (1870),  5  B.  L.  R,  362. 

4  Post,  p.  153. 

5  Post ,  p  155. 

6  See  TkuJcoo  JBa&e  Bkide  v.  Puma 


Baee  Bhide  (1824),  2  Borr.  446,  at 
p.  456. 

7  Ards,  pp,  110,  111.  See  Rangan- 
ayaTcamma  v.  Alwar  Betti  (1889),  13 
Mad.  214  ;  Ravji  Vinayakrav  Jaggan - 
nath  Bhankarsett  v.  Lakshmibai 
(1887),  11  Bom.  381,  at  p.  395. 

8  See  Lakshmibai  v.  PamchaTidra 
(1896),  22  Bom.  590;  Vijiarangant 
v.  LaksJmman  (1871),  8  Bom.  H.  C. 
(O.  C.)  244  ;  Sarkar’s  **  Law  of  Adop¬ 
tion,”  p.  213. 

9  Post ,  p.  155. 
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circumstances  are  such  as  would  have  justified  an  adoption  by 
her  husband,  if  alive,1 

Thus  rshe  cannot  adopt-  a  boy  whom  her  husband  could  not  have 
adopted,  and  she  cannot  adopt  so  long  as  a  son,  son’s  son,  son’s  son’s  son 
of  her  husband  be  in  existence.2  During  that  time  her  power  of  adoption 
is  in  suspense.3  In  the  event  of  the  son,  grandson,  or  great-grandson  dying 
unmarried,  or  leaving  no  son  or  widow  behind  him,  the  power,  if  it  still  be 
in  existence,4  can  be  exercised.5 

A  widow  is  under  no  legal  obligation  to  exercise  a  power  of  No  obligation 
adoption.6  An  express  direction  by  the  husband  cannot  be  to  adopt' 
enforced,7  even  if  he  directed  the  adoption  of  a  particular  boy.8 
The  widow  does  not,  by  the  non-exercise  of  the  power,  forfeit 
any  of  her  rights  as  widow,9  or  mother.10 


1  Puttu  Lai  v.  Parbati  Kunwar 
(Musammat)  (1915),  42  I.  A.  155;  37 
All.  359 ;  19  C.  W.  N.  841  ;  17  Bom. 
L.  R.  549.  See  ante ,  p.  103. 

2  Gopeelall  v.  Ckundraolee  Buhoojee 
( Mussamut  Sree ),  (1872),  I.  A.  Sup. 
Vol.  131 ;  11  B.  L.  R.  391 ;  19  W.  R. 
C.  R.  12. 

3  Gavdappa  v.  Girimallappa  (1894), 
19  Bom.  331,  atp.  337. 

4  See  ante ,  pp  130,  131. 

5  Gavdappa  v.  Girimallappa  (1894), 
19  Bom.  331,  at  p.  337  ;  Bykant  Mo- 
nee  Boy  v.  Kisto  Soonderee  Boy  (1867), 

7  W.  R.  C.  R.  392.  See  Vellanki 
Venkata  Krishnb  Bow  ( Rajah )  v. 
Venkata  Rama  Lakshmi  Narsayya 
(1876),  4  I.  A.  1;  1  Mad.  174;  26 
W.  R.  C.  R.  21. 

6  Bamundoss  Mookerjea  v.  Tarinee 
( Mussamut )  (1858),  7  M.  1.  A.  169, 
at  p.  190 ;  Mutsaddi  Lai  v.  Kundan 
Lai  (1906),  33  I.  A.  55 ;  28  All.  377 ; 

8  Bom.  L.  R.  371 ;  Uma  Sunduri 
JDdbee  v.  Sourobinee  Dabee  (1881),  7 
Calc.  288;  9  C.  L.  R.  83;  Pearee 
Payee  (Mussamut)  v.  Hurbunsee  Kooer 
(Mussamut)  (1873),  19  W.  R.  C.  R. 
127 ;  Deeno  Moyee  Dossee  (Sree- 
mutty)  v.  Poorga  Pershad  Mitter 
(1865),  3  W.  R.  M.  A.  6,  at  p.  7; 
Pino  Moyee  Ckowdkrain  v.  Behling 
(1865),  2  W.  R.  M.  A.  25;  Rajcoo - 
maree  (Sreemutty)  v.  Nobocoomar 
MuMck  (1856),  1  Boul.  137;  Sev. 
641,  note;  Pyamoyee  CkowdJirain  v. 
Rasbeharee  Singh,  Ben.  S.  D.  A.  1852, 


1001,  at  p.  1013.  See  Shamavahoo  v. 
Pwarkadas  Vasanji  (1878),  12  Bom. 
202. 

7  See  Uma  Bunduri  Pabee  v.  Souro¬ 
binee  Pabee  (1881),  7  Calc.  288;  9 
C.  L.  R.  83 ;  Pino  Moyee  Ckowdkrain 
v.  Behling  (1865),  2  W.  R.  M.  A.  25. 

8  See  Prasannamayi  Pasi  v.  Ka- 
dambini  Past  (1868),  3  B.  L.  R.  O.  C. 
85.  This  question  was  suggested, 
but  not  decided,  in  Bamundoss  Moo¬ 
kerjea  v.  Tarinee  (Mussamut)  (1858), 
7  M.  I.  A.  169,  at  p.  190,  and  in 
Bhamavahoo  v.  Pwarkadas  Vasanji 
(1878),  12  Bom.  202,  at  p.  215. 

9  Bamundoss  Mookerjea  v.  Tarinee 
(Mussamut)  (1858),  7  M.  X.  A.  169, 
at  p.  190  ;  Raman  Animal  v.  Subban 
Annavi  (1865),  2  Mad.  H.  C.  399 ; 
Uma  Bunduri  Pabee  v.  Sourobinee 
Pabee  (1881),  7  Calc.  288  ;  9  C.  L. 
R.  83 ;  Lakshmana  Bau  v.  Lakshmi 
Ammal  (1881),  4  Mad.  160  ;  Prasan¬ 
namayi  Pasi  v.  Kadambini  Pasi 
(1868),  3  B.  L.  R.  O.  C.  85 ;  Peeno 
Moyee  Dossee  (Sreemutty)  v.  Poorga 
Pershad  Mitter  (1865),  3  W.  R.  M. 
A.  6,  at  p.  7 ;  Peeno  Moyee  Dossee 
(Sreemutty)  v.  Tarachurn  Koondoo 
Chowdhry  (1865),  Bourke,  A.  O.  C. 
48  ;  3  W.  R.  M.  A.  7,  note ;  Pino 
Moyee  Ckowdkrain  v.  Behling  (1865), 
2  W.  R.  M.  A.  25. 

10  Peeno  Moyee  Dossee  (Sreemutty) 
v.  Tarachund  Koondoo  Chowdhry 
(1865),  Bourke,  A.  O.  C.  48  ;  3  W. 
R.  M.  A.  7,  note. 


WHO  MAY  GIVE. 


[chap.  XIX. 


Agreement 
to  adopt. 


Father, 


m 


In  a  cane  where  the  hu>band  has  }>ower  to  deal  with  property  by  will 
there  in  nothing  apparently  to  prevent  him  from  enforcing  the  exercise 
of  a  power  of  adoption  hy  a  gift  over  of  his  property  to  some  one  other  than 
the  widow,  in  the  event  of  the  power  not  being  exercised  within  a  specified 
time. 

Until  she  actually  adopts,  a  widow  can  exercise  no  rights  on  behalf  of 
the  boy,  the  adoption  of  whom  she  is  contemplating.1 

not  It  is  unsettled  whether  a  covenant  by  a  widow  not  to  adopt 
is  valid.2 

Such  question  might  depend  upon  the  nature  of  the  power  (if  any).3 

It  jS  submitted  that  she  could  not  be  restrained  from  exercising  a  power, 
which  is  given  to  her,  not  for  her  own  benefit,  but  for  that  of  her  husband. 


Capacity  to  give  in  Adoption. 

The  natural  father  4  can  give  in  adoption  where  there  is  no 
dissent  by  the  mother,  and.  even  in  case  of  such  dissent,  the 
weight  of  authority  is  in  favour  of  the  father’s  power  to  give  his 
son  in  adoption. 

In  Xarayanasami  v.  Kuppusami  (1887),  11  Mad.  43,  at  p.  47,  it  is  said, 
“  Where  there  is  a  competition  between  the  father  and  mother,  the  former 
has  a  predominant  interest  or  a  potential  voice.'” 

Mr.  Mavne  says,5 6  '’It  is  quite  settled  that  the  father  alone  has  absolute 
authority  to  dispose  of  his  son  in  adoption,  even  without  the  consent  of 
his  wife,  though  her  consent  is  generally  sought  and  obtained.”  He  cites 
two  cases.  In  one  { Alank  Manjari  v.  Fakir  CMnd  Sarkar  (1834),  5  Ben. 
Sel.  It.  356  (new  edition),  418),  the  question  was  as  to  the  adoptive  mother’s 
consent,  wrhich  is  a  different  question  from  the  present  one.  In  the  other 
(Chitho  BaghuiatJi  JRajadikah  v.  Jamki  (1874),  11  Bom.  H,  C.  199),  the 
question  did  not  arise,  but  (at  p.  202)  the  Court  says,  “  In  the  eye  of  Hindu 


1  Subadra  Chowdniyu  {Ahmamaut) 

v.  G oink natJi  Choit'dhnj  (1 S43),  7  Ben, 
Sel.  R,  143  (new  edition,  100). 

3  In  Arfaur  Purshatam  v.  JRatanbai 
(1SS8),  13  Bom.  50,  the  Court  re¬ 
fused  to  issue  an  ad  interim  injunc¬ 
tion  restraining  the  widow  from 
adopting. 

3  See  Maync's  “  Hindu  Law,”  8th 
ed.,  p.  151. 

4  An  adoptive  father  cannot  give 

in  adoption.  See  pouf,  p.  148. 

6  “Hindu  Law,”  8th  cd.,  p.  168. 
Strange  (“  Hindu  Law,”  vol.  i.  p.  81) 
says,  “  As  in  adopting,  so  in  giving  in 
adoption,  though  the  concurrence  of 
parents  is  desirable,  the  husband 


appears,  by  the  weight  of  authority, 
to  be  independent  of  the  wife,  the 
father  of  the  mother.”  Seo  “  Datta- 
ka  Mimansa,”  s.  4,  paras.  10,  11, 
13-15,  17  (see  also  s.  1,  paras.  15, 
16) ;  s.  5,  para.  14,  and  note,  and 
s.  6,  paras.  50,  51 ;  “  Mitakshara,” 
chap.  i.  s.  II,  para.  9;  Colebrooke’s 
“  Digest,”  vol.  iii  pp.  244,  254,  257, 
261 ;  “  Viramitrodaya,”  chap.  iL 
part  ii.  s.  8  (G.  C.  Sarkar’s  transla¬ 
tion),  p.  115 ;  “  Dattaka  Chandrika,” 
b.  1,  paras.  31,  32.  Contrd,  see 
“  Mitakshara,”  chap.  i.  s.  11,  para.  9, 
note  ;  Sutherland’s  “  Synopsis,”  note 
9  (p.  224) ;  “  Vyavahara  Mayukha  ” 
(Mandiik’s  edition),  p.  50. 
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law,  when  a  man  gives  his  son  in  adoption,  he  would  seem  to  exercise  a 
power,  more  like  the  power  of  an  absolute  proprietor  than  of  a  guardian.” 

Sastri  G.  C.  Sarkar  1  contends  that  the  abolition  of  slavery  has  impliedly 
destroyed  a  Hindu  father’s  absolute  dominion  over  his  son,  and  concludes, 

6£  The  proper  view  to  take,  therefore,  seems  to  be  that  the  father  alone  is 
incompetent  to  give  when  the  mother  is  opposed  to  it,  and  that  such  gift 
is  not  void,  but  voidable  only  at  the  instance  of  the  mother.” 

Nanda  Pandita  2  contends  that  unless  the  mother  consents,  the  adoption 
does  not  affect  the  boy’s  relationship  to  his  maternal  relations.  It  is 
scarcely  likely  that  this  view  would  now  be  taken  by  the  Courts. 

A  mother  can,  during  the  father’s  lifetime,  with  his  consent,  Mother, 
give  her  son  in  adoption.3 

On  the  death  of  the  father,  or  on  his  being  permanently 
absent  from  home,  or  on  his  entering  a  religious  order,  or  losing 
his  reason,  or  otherwise  becoming  incapable  of  giving  his  consent, 
a  mother  can  give  her  son  in  adoption,4  provided  that  the 
father  has  neither  expressly  nor  impliedly  prohibited  her  from 
so  doing.5 

The  power  to  give  in  adoption  is  not  limited  to  a  season  of  distress,  nor  ^rp^™^anGG3 

_ _ _ — _ —  immaterial. 


1  “  Law  of  Adoption,”  pp.  274, 
275. 

a  “  Dattaka  Mimansa,”  vi.  50,  51. 

3  Lallubhai  Bapubhai  v.  Mankuvar- 
bhai  (187G),  2"Bom.  388,  at  pp.  404, 
405  ;  Sarkar’s  cc  Law  of  Adoption,” 
p.  276. 

4  Jogesh  Chandra  Banerjee  v. 
Nrityafcali  Debi  (1903),  30  Calc.  965. 
S.  C.  sub  nom.  Jogesh  Chunder  Ban- 
dopadhya  v.  Jonahali  Bepari ,  7  C.  W. 
N.  871 ;  JRangubai  v.  Bhagirthibai 
(1877),  2  Bom.  377,  at  p.  380  ;  Mhal- 
sabai  v.  Vithoba  Khandappa  Oulve 
(1862),  7  Bom.  H.  C.  App.  xxvi,  ,* 
Hurra  Soondree  Dassee  v.  Chunder- 
money  Dassee,  Scv.  938  ;  ArnacheUum 
Pillay  v.  lyasawmy  Pillay  (1817), 
1  Mad.  Sel.  Doc.  154 ;  1  Norton,  L. 
C.  90.  (In  that  case  the  knsmen 
assented,  but  such  assent  was  not 
considered  necessary  in  Narayanasami 
v.  Kuppusami  (1887),  11  Mad.  43,  at 
p.  47,  or  in  Qurulingaswami  v.  Rama - 
lakshmamma  (1894),  18  Mad.  53,  at 
p.  58.)  “  Mitakshara,”  chap.  i.  s.  11, 
para.  9.  See  “Manu,”  chap.  ix.  para. 

168.  As  to  Jains,  see  Asharfi  Kunwar 
v.  Rup  Ohand  (1908),  30  A1L.197 ;  S.  C. 


on  appeal  Rup  Chand  ( Lala )  v.  Jarnbu 
Parshad  (1910),  37  I.  A.  93  ;  32  All. 
247 ;  14  C.  W.  N.  545  ;  12  Bom.  L.  R. 
402. 

5  Rangubai  v.  Bhagirthibai  (1877), 
2  Bom.  377 ;  Narayanasami  v.  Kuppu¬ 
sami  (1886),  11  Mad.  43,  at  pp.  47, 
48.  See  Tarini  Qharan  Chowdhry  v. 
Saroda  Sundari  Dasi  (1869),  3  B.  *L. 
R.  A.  C.  145,  at  p.  160 ;  11  W.  R.  C. 
R.  468,  at  p.  476 ;  Qurulingaswami 
(Sri  Balusu)  v.  Ramalakshrmmma  (Sri 
Balusu)  1899),  26  I.  A.  113,  at  p.  128  ; 
22  Mad.  398,  at  p.  408 ;  3  C.  W.  N. 
427,  at  pp.  436,  437 ;  1  Bom.  L.  R. 
226.  See  S.  C.  in  Court  below,  Quru¬ 
lingaswami  v.  Ramalakshmamma 
(1894),  18  Mad.  53,  at  pp.  58,  59.  Sir 
G.  D.  Banerjee  (“  Law  of  Marriage,” 
3rd  ed.,  pp.  177,  178)  says  that  except 
in  Southern  India  a  mother  can  only 
give  in  adoption  with  the  consent  of 
her  husband,  and  relies  on  “  Manu,” 
chap.  ix.  para.  1 68,  ( i  Dattaka  Mi¬ 
mansa,”  s.  1,  para.  15,  and  t(  Dattaka 
Chandrika,”  s.  1,  para.  31.  See,  how¬ 
ever,  “  Dattaka  Chandrika,”  s.  1, 
para,  32. 
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MINOR. 


[chap.  hi. 


is  it  affected  by  the  possession  of  means  by  the  giver.1  Her  right  is  said  to 
arise  from  the  maternal  relation,  and  not  by  delegation  from  her  husband. 

n*>  one  eke  Under  no  circumstances  can  any  one  other  than  the  father 
can  give.  Qr  mother  give  a  hoy  in  adoption.3 

A  stepmother,4  a  brother,3  and  a  paternal  grandfather,6  have  no  power 
to  give  in  adoption. 

Delegation  of  Tlu*  power  to  give  a  son  in  adoption  cannot  be  delegated  to 
Delegation  of  aiU~  }K‘rson  l  7  but  a  father  or  mother  may  authorize  another 
act  ot*  giving,  person  to  perform  the  physical  act  of  giving  a  son  in  adoption 
to  a  named  person.8 

(Sift  of  son  by  It  is  not  settled  whether  a  minor  father  or  mother  can  give 
lmrnK  his  or  her  son  in  adoption. 

The  Hindu  law  hooks  do  not  expressly  prohibit  a  minor  from  giving 
a  son  in  adoption.9  This  is  probably  for  the  reason  that  the  event  would 
be  unlikely  to  occur.  The  question  apparently  stands  upon  the  same 
footing  as  the  capacity  to  take  in  adoption,10  and,  at  any  rate,  a  father 
who  has  not  attained  the  age  of  discretion11  would  apparently  be  incom¬ 
petent  to  give  his  son  in  adoption.  As  a  Hindu  minor 12  cannot  make  a 
will,  and  apparently  cannot  appoint  a  testamentary  guardian,13  it  would 
seem  unlikely  that  he  would  have  power  to  dispose  of  a  child,  in  respect  of 
whose  custody  after  his  death  he  could  make  no  provision. 


1  The  precepts  prohibiting  a  gift 
except  in  time  of  distress  are  not 
rules  of  law.  See  “  Maim,”  chap.  ix. 
para.  168 ;  “Dattaka  Mimansa,”  s.  4, 
paras.  19,  20  ;  “  Mitakshara,”  chap, 
i.  s.  11,  para,  10. 

2  Putlabai  v.  Mahadu  (1908),  33 
Bora.  107;  10  Bom.  L.  R.  1134; 
“  Mitakshara,”  chap.  i.  s.  11,  paras. 
9,  10  ;  “  Mann,”  chap,  ix.,  para.  168  ; 
“  Yajnavalkya,”  ii.  130  ;  Mandlik’s 
“  Hindu  Law,”  p.  148. 

3  Ibid.  See  “  Vasistka,”  xv.  ss.  2, 
5 ;  Colebrooke's  “  Digest,”  vol.  iii. 
p.  242  ;  “  Manu,”ehap.  ix.  para.  168; 
Lakskmappa  v.  Bamava  (1875),  12 
Bom.  H.  C.  362,  atp.  376;  Vaithilingam 
Mudali  v.  Marugaian  (1912),  37  Mad. 
529. 

4  Papamma  v.  V.  Appa  Bait 

(1893),  16  Mad.  384. 

6  Tara  Munee  Dibia  (Mussummaut) 
v.  Devnarayun  Mai  (1824),  3  Ben. 
Sel.  R.  387  (2nd  edition,  516);  Moo- 
ihoosawmy  Naidu  v.  Lutchmydamm - 
mah}  Mad.  Dec.  1852,  p.  96 ;  Horton 


L.  C.  i.  66  (differing  from  Veeraper- 
mall  Pillay  v.  Narrain  Pillay  (1801), 
1  Mad.  N.  C.  78,  at  p.  109) ;  “  Vya- 
vasfcha  Darpana,”  825. 

6  Collector  of  Surat  v.  DMrsingji 
Vaghbaji  (1873),  10  Bom.  H.  C.  235. 
Sec  Kenchawa  v.  Ningupa  (1867),  10 
Bom.  H.  C.  265,  note. 

7  Bhagvandas  Tejmal  v.  Bajmal 
(1873),  10  Bom.  H.  C.  241  ;  Bashetti- 
appa  v,  Shidingappa  (1873),  10  Bom. 
H.  C.  268. 

8  Shamsing  v.  Santabai  (1901),  25 
Bom.  551 ;  3  Bom.  L.  R.  89  ;  Jamna - 
bai  v.  Baychand  Nahalchand  (1883), 
7  Bom.  225 ;  Vijiarangam  v.  Lakshu- 
rmn  (1871),  8  Bom.  H.  C.  0.  C. 
244,  at  p.  257. 

9  G.  C.  Sarkar’s  “Law  of  Adop¬ 
tion,”  p.  371. 

10  Ante,  pp.  106,  107. 

11  Ante,  p.  107. 

12  That  is,  a  minor  within  the 
meaning  of  the  Indian  Majority  Act 
(XX.  of  1875). 

18  Post ,  p.  213. 
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There  seems  no  reason  why  an  adult  father  could  not  give  to  his  minor 
widow  power  to  dispose  of  his  son  in  adoption. 

It  has  been  held  that  a  Hindu  father,  at  any  rate  if  he  is  Abandonment 
not  a  Brahmin,  does  not  lose  his  capacity  to  give  his  son  in  °f  Hmdmsm' 
adoption  by  reason  of  his  conversion  to  Mahomedanism.1 

In  the  case  referred  to  the  child  had  remained  a  Hindu.  If  the  child 
also  had  become  a  Mahomedan,  the  Hindu  law  of  adoption  would  have  been 
inapplicable.  In  spite  of  the  above  decision,  there  is  a  question  whether 
a  father,  who  has  by  his  conversion  adopted  a  system  of  law  which  docs 
not  recognize  the  adoption  of  sons,  can  retain  a  portion  of  the  system 
which  he  has  repudiated.2  Act  XXL  of  1850  merely  destroys  the  effect 
of  any  law  or  usage  which  inflicts  a  forfeiture  of  rights  or  property  upon 
persons  changing  their  religion.  In  this  ease  the  forfeiture,  if  it  can  be  so 
described,  does  not  arise  from  any  law  or  usage.  There  is,  it  is  submitted, 
an  abandonment  of  a  right,  by  virtue  of  the  voluntary  assumption  of  other 
rights  which  are  inconsistent  with  such  right.  The  above  decision  is 
based  upon  authorities  which  deal  with  the  right  of  custody,  which  is  a 
right  known  both  to  the  system  abandoned  and  the  system  adopted. 

A  father  who  has  become  a  Brahmo  does  not  lose  his  right 
to  give  his  son  in  adoption.3 

Where  the  father  has  given  permission,  a*  mother  who  has  Remarriage  of 
remarried  can  give  her  son  in  adoption,  whether  or  not  she  wldow* 
belongs  to  a  caste  in  which  remarriage  is  customary.4 * 

When  the  father  has  not  given  such  permission  it  is  unsettled  whether 
she  can  give  in  adoption.  In  one  case  c  it  was  said  that  she  has  such  power 
and  in  another  case fi  the  power  was  denied.  If  a  woman  could  be  said 
to  be  acting  as  agent  for  her  husband,7  she  would  undoubtedly  lose  her 
power  by  her  remarriage  ;  but  the  mother’s  right  is  said  to  arise  from  her 
maternal  relation,  and  not  from  any  idea  of  agency.8  The  texts  of  Hindu 
law  did  not  contemplate  remarriage.  The  Hindu  Widows’  Remarriage 
Act,,®  in  some  cases  deprived  her  of  her  rights  of  guardianship,  but  it 
does  not  deprive  a  widow  of  any  rights  except  in  the  matters  provided  in 
the  Act.  As  a  mother  would  not  lose  her  right  by  loss  of  caste,  or,  it  is 
submitted,  necessarily  by  a  change  of  religion,10  it  is  submitted  that  she 
does  not  lose  her  right  by  remarriage. 


1  Blwming  v.  Bantabai  (1901),  25 
Bom.  551 ;  3  Bom.  L.  R.  89. 

*  See  Jowula  Buksh  v.  Dharum 
Bingh  (1806),  10  M.  L  A.  51  i,  at  p. 
537 ;  Abraham  v.  Abraham  (1803),  9 
M.  I.  A.  199,  at  p.  243  ;  1  W.  R.  P, 
0. 1,  at  p.  5. 

3  Ktmm  Kumar i  Hoy  v.  Balya* 
ranjan  Das  (1903),  30  Calc.  199; 
7  0,  W.  N,  784, 

4  Putlabai  v.  Mahadu  (1908),  33 

Bom.  107 ;  10  Bom.  L,  K.  U34; 


Panchappa  v.  Banganbasawa  (1899), 
24  Bom.  89  ;  1  Bom,  L.  R.  543. 

3  Putlabai  v.  Mahadu  (1908),  33 
Bom.  107 ;  10  Bom.  L.  R.  1134. 

G  Punchappa  v,  Bimjanbusawa 
(1899),  24  Bom.  89  ;  1  Bom.  L.  R.  545. 

7  See  44  Bat  taka  Chandrika,”  s.  I, 
para.  31. 

8  Ante ,  p,  130. 

0  Act  XV.  of  1850,  s.  3,  post,  pp. 
210,217. 

10  See  above. 
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[CHAP.  XXI. 


Identity  of 
class. 


No  preferen¬ 
tial  right. 


Relationship 
of  adoptive 
father  to 
natural 
mother. 


Who  may  be  taken  in  Adoption. 

The  boy  must  belong  to  the  same  primary  caste  as  that  of 
his  adoptive  father.1 2 

For  instance,  a  Brahmin  cannot  adopt  a  Kshatriya  or  a  Sudra. 

The  reason  for  this  rule  is  that  the  adoptive  father  could  not  have 
married  the  natural  mother,  when  a  virgin,  as  she  belonged  to  a  different 
class. - 

There  seems  to  be  nothing  to  prevent  an  adoption  of  a  boy  belonging 
lo  a  different  subdivision  of  the  Sudra  class,3  as  the  weight  of  authority 
is  in  favour  of  the  legality  of  a  marriage  between  persons  belonging  to 
different  subdivisions  of  that  class.4 

No  boy  has  a  preferential  or  any  right  to  be  adopted,  and 
there  is  nothing  to  prevent  the  adoption  of  a  stranger,  even 
though  there  be  a  near  relation  qualified  for  adoption. 

The  texts  which  prescribe  the  preferential  adoption  of  a  setpinda  have 
not  the  force  of  law.5 

It  has  been  laid  down  that  among  the  three  twice-born 
classes,  no  one  whoso  mother,  when  she  was  a  virgin,6  the 
adoptive  father  (or  the  husband  of  a  widow  taking  a  boy  in 
adoption),  -was  by  reason  of  propinquity  barred  from  legally 
marrying,  can  be  adopted,7  but  it  is  submitted  that  the 


1  “  Manu,”  chap.  ix.  para.  168  ; 

“  Mitakshara,”  chap.  i.  s.  11,  para. 
9 ;  “  Vyavahara  Mayukha,”  chap, 
v.  s.  5,  para.  4 ;  “  Dattaka  Mi- 

mansa,”  s.  2,  paras.  22,  23-25; 
“  Dattaka  Chandrika,”  s.  1,  paras. 
12-16.  See  G.  C.  Sarkar’s  “  Law  of 
Adoption,”  pp.  165, 357, 358. 

2  See  below  and  post.  p.  139. 

3  Decision  of  the  Calcutta  High 
Court  in  Regular  Appeals,  274,  and 
322  of  18S6,  referred  to  in  G.  C. 
Sarkar’s  “  Law  of  Adoption,”  p.  165 ; 
sec  also  pp.  357,  358,  of  the  same 
work.  See,  however,  Sutherland’s 
“  Synopsis,”  head.  2,  para.  1  ;  t£  Dat¬ 
taka  Mimansa,”  s.  2,  paras.  35,  74- 
78,  s.  3,  paras.  1-3.  It  has  been  held 
that  a  Tilari  (an  inferior  Lingayat) 
may  adopt  a  boy  who  is  a  Kulwadi : 
Jukaram  v,  Babaji  (1899),  Bom. 
L.  R.  144. 

4  Ante,  p.  38. 

5  Uma  Deyi  (Srimati)  v.  Gohoobr 


nund  Das  Mdkapatra  (1878),  5  I.  A. 
40;  3  Calc.  587;  2  C.  L.  R.  51. 
S.  C,  in  Court  below,  Gocoolanund 
Das  v.  Wooma  Daee  (1875),  15  B.  L. 
R.  405 ;  23  W.  R.  C.  R.  340 ;  Dhar- 
ma  Dagu  v.  BamJcrishna  Chimnaji 
(1885),  10  Bom.  80  ;  Babaji  Jivaji  v. 
Blmgirihibai  (1869),  6  Bom.  H.  C.  A. 
C.  70. 

6  See  Sriramulu  v.  Bamayya  (1881), 
3  Mad.  15. 

7  Mimksi  v.  Bamanada  (1887), 
11  Mad.  49  (in  this  case  the  pro¬ 
hibition  was  laid  down  as  a  general 
rule  of  Hindu  law  without  reference 
to  any  distinction  between  the  twice- 
born  classes  and  Sudras,  but  the 
judgment  is  based  upon  considerations 
inapplicable  to  Sudras) ;  Gopal  Nar - 
har  Safray  v.  Hanmant  Ganesh  8a- 
fray  (1879),  3  Bom.  273  ;  Bhagirthibai 
v.  Badhtibai  (1879),  3  Bom.  298; 
Jivani  Bhai  v.  Jivu  Bhai  (1865),  2 
Mad.  H.  C,  402.  See  also  judgment 
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prohibition  should  be  coniined  to  the  sister’s  son,  daughter’s 
son,  and  mother’s  sister’s  son.1 

This  rule  in  its  present  form  was'  first  enunciated  by  Mr.  Sutherland 
in  his  “  Synopsis.”  2  He  deduced  this  rule  from  a  rule  which  had  reference 
to  the  obsolete  practice  of  niyoga ,  which,  when  used  in  this  sense,  means 
the  appointment  of  a  kinsman  to  raise  up  issue  by  the  wife  of  a  childless 
husband,  or  of  one  deceased  without  leaving  children.3 

A  text  of  Saunaka  4  requires  the  boy  adopted  to  bear  kS  the  reflection 
of  a  son.”  Nanda  Pundita  5  in  construing  this  text,  held  that  the  resem¬ 
blance  must  consist  in  “  the  capability  to  have  sprung  from  (the  adopter) 
himself,  through  an  appointment  (to  raise  up  issue  on  another’s  wife),  and 
so  forth,6  as  (in  the  case)  of  the  son,  of  a  brother,  a  near  or  distant  kinsman, 
and  so  forth.” 

As  the  practice  of  niyoga  is  now  obsolete,7  the  rules  by  which  it  was 
regulated  in  respect  of  the  person  selected  for  appointment  are  not,  as 
such,  now  used  for  the  purpose  of  testing  the  capability  of  the  person  to 
be  adopted,  but  in  their  place  the  rules  as  to  the  prohibited  degrees  in 
the  case  of  marriage  have  been  substituted. 

The  two  sets  of  rules  have  been  held  not  to  conflict,8  but  they  do  not 
appear  to  completely  coincide.9  “  Prohibited  connection  in  the  ease  of 
marriage  has  reference  to  the  relationship  in  which  the  couple  between 
whom  marriage  is  proposed  stand,  irrespective  of  marriage,  and  when  the 
girl  selected  for  marriage  is  a  maiden.  But  prohibited  connection  in  the 
case  of  niyoga  has  reference  to  the  relationship  between  a  married  woman 
and  the  person  who  is  appointed  to  beget  a  child  upon  her.  .  .  .  The 
rules  of  prohibited  connection  had  a  common  object  in  both  cases,  viz. 
the  prevention  of  incest. 


of  Banerjee  J.,  in  Bhagwan  Singh  v. 
Bhagwan  Singh  (1895),  17  All.  294 ; 
Haran  Chunder  Bcmerji  v.  Hurro 
Mohun  Chuckerbutty  (1880),  6  Calc. 
41,  at  p.  47 ;  6  C.  L.  R.  393,  at  p. 
398 ;  Vyas  Chimanlal  v.  Vyas  Bam- 
chandra  (1899),  24  Bom.  473  ;  2  Bom. 
L.  R.  163. 

1  See  Bamchandra  v.  Gopal  (1908), 
32  Bom.  619;  10  Bom.  L.  R.  948, 
post,  p.  140. 

2  Stokes’  c£  Hindu  Law  Books,”  p. 
664.  As  to  the  rules  of  exclusion 
by  reason  of  propinquity  in  the  case 
of  marriage,  see  ante,  pp.  40-44. 
Where  the  adopting  father  has  himself 
been  removed  from  his  natural  family 
by  adoption  this  rule  would  debar  him 
from  adopting  the  son  of  a  woman 
whom ,  he  could  not  have  married 
before  being  so  removed,  and  also 
the  son  of  one  whom  ho  could  not 
have  married  after  having  been  so 
‘removed.  See  Mad.  Dec.  of  1858, 


p.  117. 

3  Wilson’s  tc  Glossary,”  p.  380. 

4  <£  A  risld  of  unquestioned 
authority.” 

5  “  Dattaka  Mimansa,”  s.  5,  para. 
16. 

6  “  The  phrase  5  so  forth 5  is  ex- 
plained  to  refer  to  a  legal  marriage 
having  been  possible  between  the 
adopter  and  the  mother  of  the  boy 
fixed  for  adoption.”  Sriramulu  v. 
Bamayya  (1881),  3  Mad.  15,  at  p.  16. 

7  See  ante,  p.  100. 

8  Minakshi  v.  Bamanada  (1887), 
11  Mad.  49,  at  p.  54.  See  also 
BJiagwan  Singh  v.  BJiagivan  Singh 
(1895),  17  All.  294,  at  p.  322.  (In 
the  appeal  in  this  case  (1899),  26  I. 
A.  153;  21  All.  412;  3  C.  W.  N. 
454,  1  Bom.  L.  R.  311,  this  view  was 
not  disturbed.) 

9  See  Bhattacharya’s  “Hindu  Law,” 
2nd  ed.,  p.  169. 
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In  the  cane  of  marriage,  there  are  three  prohibitions,1  viz. 

(i.)  The  couple  between  whom  marriage  is  proposed  should  not  be 
saphulas  ; 

(ii.)  They  should  not  horngoiras;  and 

(hi.)  There  should  be  no  Viraddlui  Sanbandha  or  contrary  relationship, 
that  is,  such  relationship  as  would  render  sexual  connection  between  them 
incestuous.  This  contrary  relationship  is  defined  as  consisting  in  the 
couple  being  so  related  to  eaeli  other  that  by  analogy  the  one  is  the  father 
or  the  mother  of  the  other,  as,  for  instance,  the  daughter  of  the  wif e  s 
rider  and  the  sister  of  the  paternal  uncle's  wife.”  2 

According  to  the  niyoga  rule,  w  The  relations  prohibited  for  adoption 
by  a  man  are  :  the  paternal  uncle,  the  maternal  uncle,  the  brother,  the 
four  first  cousins  on  paternal  and  maternal  side,  the  brother-in-law,  the 
sifter's  son,  and  the  daughter’s  son.”  3  Of  these  the  father’s  brother  s 
son.  and  the  mother’s  brother’s  son,4 5  would  not  be  excluded  by  the  marriage 
rules. 

Whatever  may  have  been  the  origin  of  the  rule  prohibiting  the  adoption 
of  a  boy,  whose  mother  the  adoptive  father  could  not  have  married,  it 
has  been  held  in  Madras  that  the  Courts  cannot  now  go  behind  it  and  test 
the  validity  of  an  adoption  by  the  rules  which  governed  the  obsolete 
system  of  niyoga ? 

It  remains  to  be  seen  whether  the  Judicial  Committee  will,  when  it 
becomes  necessary  to  lay  down  a  general  rule  on  this  subject,  accept 
the  rule  of  prohibited  degrees  in  marriage  laid  down  in  India,  or  will 
accept  the  niyoga  rule,  enunciated  in  the  “  Dattaka  Miniansa,”  or  will 
coniine  the  prohibitions  to  the  three  cases  which  have  hitherto  been 
considered  by  the  Committee,6  viz.  those  of  the  sister’s  son,  daughter’s 
son,  and  mother’s  sister's  son.  These  are  the  only  cases  specified  by  the 
sages  Saunaka  and  Sakala,7  from  whose  texts  Nanda  Pandita,  in  the 
“  Dattaka  Mimansa,”  based  the  niyoga  test  of  exclusion. 

The  Bombay  High  Court  confines  the  prohibitions  to  sister’s  son, 
daughter’s  son,  and  mother’s  sister’s  son.8  This  view  is,  it  is  submitted, 
the  preferable  one. 

The  high  authority  of  the  u  Dattaka  Mimansa  ”  9  might  possibly  give 


1  Ante,  ])p.  39-41. 

2  Minnl'shi  v.  Ramanada  (1SS7), 
11  Mad.  49,  at  p.  53.*  Marriage 
between  a  Hindu  and  the  daughter 
of  his  wife’s  sister  was  held  to  be 
valid  in  Ragavendra  Rau  v.  Jayarcim 
Rau  (1897),  20  Mad.  283. 

3  G.  C.  Sarkar’s  “Law  of  Adop¬ 
tion,”  p.  322,  and  see  preceding  pages. 

4  See  Virayya  v.  Hanumanta 
(1890),  14  Mad.  459,  at  p.  461.  The 
mother’s  brother’s  son  can  be  adop¬ 
ted  in  the  Bombay  Presidency;  Yam- 
nava  v.  Lawman  Bhimrao  Kulkarni 
(1912),  36  Bom.  533 ;  14  Bom.  L.  R.  £43. 

5  See  ‘  Virayya  v.  Hanumanta 
(1890),  14  Mad.  459,  at  p.  461. 

6  Bhagwan  Singh  v.  Bhagwan  Singh 


(1899),  26  I.  A.  153;  21  All.  412; 
3  C.  W.  N.  454;  1  Bom.  L.  R.  311. 

7  As  to  the  construction  of  Sa- 
kala’s  text,  see  Walbai  v.  Heerbai 
(1909),  34  Bom.  491,  at  p.  495;  11 
Bom.  L.  R.  1172. 

8  Ramchandra  v.  Gopal  (1908),  32 

Bom.  619;  10  Bom.  L.  R.  948; 

Yamnarn  v.  Laxman  Bhimrao  (1912), 
36  Bom.  533;  14  Bom.  L.  R.  543 ; 
Gajanan  Balkrishna  v.  Kashinath 
Narayan{19l5),  39  Bom.  410;  17  Bom. 
L.  R.  372. 

9  Bhagwan  Singh  v.  Bhagwan  Singh 
(1899),  26  I.  A.  153,  at  p.  161  ;  21 
All.  412,  at  p.  419 ;  3  C.  W.  N.  4 54, 
at  p.  457;  1  Bom.  L.  R.  311 ;  Col¬ 
lector  of  Madura  v.  Moottoo  RamaMnga 


CHAP.  III.]  RELATIONSHIP.  141 

a  preference  to  the  ni yoga  test  of  exclusion  ;  but  with  regard  to  the  analogy 
between  the  Dattaka  form  of  adoption  and  this  obsolete  practice  the 
Judicial  Committee  has  said,1  “as  a  ground  for  judicial  decision  these 
speculations  are  inadmissible,  though  as  explanatory  arguments  to  account 
for  an  actual  practice  they  may  be  deserving  of  attention.55 

The  burden  of  proving  a  special  custom  to  the  contrary  amongst  any  Special 
members  of  these  three  classes,  prevalent,  either  in  their  caste,  or  in  a  par-  custom* 
ticular  locality,  lies  upon  him  who  avers  the  existence  of  that  custom.2 

In  the  following  cases,  which  fall  within  the  above-mentioned  instances  of 

°  .  application  of 

rule,  adoptions  have  been  held  to  be  invalid.  rule. 

(а)  Daughter's  son.3 

Brahmins  in  the  Tanjore,  Trichinopoly,  and  Tinnevelly  districts,  hy 
custom,  adopt  daughter's  sons.4  There  seems  to  be  a  similar  custom 
among  the  Nambudri  Brahmins  of  Malabar,5  and  it  has  been  held  6  that 
in  the  {Southern  Mahratta  country  the  prohibition  of  the  adoption  of  a 
daughter’s  son  is  not  universally  in  force.  In  the  Punjab  there  is  fre¬ 
quently  such  a  custom.7 

(б)  Sister’s  son.8 


Sathupaihy  (1868),  12  M.  I.  A.  397, 
at  pp.  435,  437 ;  1  B.  L.  R  P.  C. 
1,  at  pp.  11,  13 ;  10  W.  R  P.  C.  17, 
at  pp.  21, 22  ;  Woman  Baghupati  Bova 
v.  Krishna ji  Kashiraj  Bova  (1889), 
14  Bom.  249,  at  p.  259  ;  Uma  Sunker 
Moitro  v.  Kali  Komul  Mozumdar 
(1880),  6  Calc.  256,  at  p.  265;  7 
C.  L.  R  145,  at  p.  154;  Bajendro 
Narain  Lahoree  v.  Saroda  Soonduree 
Dabce  (1871),  15  W.  R  C.  R  548. 

1  Collector  of  Madura  v.  Moottoo 
Bamalinga  Sathupaihy  (1868),  12  M. 
I.  A.  396,  at  p.  441  ;  1  B.  L.  R  P.  C. 
7,  at  p.  16 ;  10  W.  R  P.  C.  17,  at 
p.  23  ;  Raghunadha  (Sri)  v.  Brozo - 
kishoro  (Sri)  (1876),  3  I.  A.  154,  at 
p.  190  ;  1  Mad.  69,  at  p.  80  ,*  25  W. 
R  C.  R  291,  at  pp.  301,  302. 

2  Gopal  Narhar  Safray  v.  Hanmant 
Ganesh  Safray  (1879),  3  Bom.  273, 
at  pp.  296,  297.  See  Vayidinada  v. 
Appu  (1885),  9  Mad.  44,  at  pp.  45, 
46  ;  MinaksM  v.  Bamanada  (1887), 
11  Mad.  49,  at  p.  55;  Lali  v.  Mur- 
Udhar  (1901),  24  All  195,  at  p.  205. 

3  Bhagwan  Singh  v.  Bhagwan  Singh 
(1899),  26  I.  A.  153,  at  p.  160  ;  21 
All  412,  at  p.  418 ;  3  C.  W.  N.  454, 
at  p.  456;  1  Bom.  L.  R  311 ;  Gopal 
Ncurhar  Safray  v.  Hanmant  Ganesh 
Safray  (1879),  3  Bom.  273;  Bha- 
girthibai  V.  Badhabai  (1879),  3  Bom. 


298  ;  Jivani  Bhai  v.  J ivu  JBJiai  (1865), 
2  Mad.  H.  C.  462,  at  pp.  467, 468. 

4  Vayidinada  v.  Appu  (1885),  9 
Mad.  44. 

6  See  Vishnu  Nambudri  (Eranjoli 
lllath)  v.  Krishnan  Nambudri  (Eranjoli 
I  Hath)  (1883),  7  Mad.  3. 

6  Nani  (Bai)  v.  Chnnilal  (1897),  22 
Bom.  973,  at  p.  976. 

7  See  Rup  Narain  v.  Gopal  Devi 
(1909),  36  I.  A.  103 ;  36  Calc.  780  ; 
13  C.  W.  N.  920 ;  10  Bom.  L.  R  833. 

8  Bhagwan  Singh  v.  Bhagwan  Singh 
(1899),  26  I.  A.  153,  at  p.  160;  21 
All.  412,  at  p.  418 ;  3  C.  W.  N.  454, 
at  p.  456  ;  1  Bom.  L.  R  311  ;  Lali 
(Mussammat)  v.  Murli  Dhar  (1906), 
33  I.  A.  97*;  28  All.  488  ;  10  C.  W.  X 
730  ;  Narain  Das  (Lola)  v.  Bamanuj 
Dayal  (Lola)  (1897),  25  I.  A.  46,  at 
p.  52  ;  20  All.  209,  at  p.  217 ;  2 
C.  W.  N.  193,  at  p.  195;  Sundar 
(Mussammat)  v.  Parbati  (Mussammat) 
(1889),  16  I.  A.  186,  at  p.  193  ;  12 
All.  51,  at  p.  56.  S.  C.  in  Court 
below,  Parbati  v.  Sundar  (1885),  8  All. 
1  ;  Rajcoomar  Loll  v.  Bissessur  Dyal 
(1884),  10  Calc.  688,  at  p.  693; 
Narasammal  v.  Balaramacharlu  (1863), 
1  Mad,  H.  C.  420 ;  Gopalayyan  v. 
Baghupaiiayyan  (1873),  7  Mad.  H.  C. 
250  ;  Kora  Shunko  Takoor  (Doe  dem) 
v.  Munnee  (Bebee)  (1815),  East’s 
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By  custom  Brahmins  in  the  Tanjore,  Trichinopoly  and  Tinnevelly 
districts,1  the  Bohra  Brahmins  of  the  northern  districts  of  the  North- 
Western  Provinces,2  and  the  Nambudri  Brahmins  of  Malabar,3  and  Saras- 
wat  Brahmins  of  Kanara  4  adopt  sister’s  sons.  It  has  also  been  held  that 
in  the  Southern  Mahratta  country  the  prohibition  of  the  adoption  of  sister’s 
sons  is  not  universally  in  force.5 

It  has  been  held  that  a  sister’s  daughter’s  son  would  be 
inadmissible  for  adoption.6 

Such  adoption  is  permissible  in  the  Tclegu  and  Tamil  country  -where 
a  marriage  between  a  maternal  uncle  and  his  niece  is  allowed.7 

(e)  Mother’s  sister’s  son.8 

(d)  The  son  of  the  daughter  of  a  sagotm.Q 

The  father’s  sister’s  son  can  be  adopted  in  the  Bombay  Presidency.10 

The  above  rule  would  exclude  him  from  adoption. 


notes,  case  20 ;  Mori.  Big.  vol.  i. 
p.  IS;  Shiblall  v.  Bishumbcr,  S.  D. 
A.  N.  W.  P.  I860,  p.  25.  In  Rama- 
Vuuja  Pilled  v.  Sadasiva  Pillai  (1864), 
9  M.  I.  A.  510 ;  1  W.  R.  P.  0.  25, 
the  adoption  of  a  sister’s  son  was 
upheld.  The  parties  were  said  in  the 
report  to  be  Vaisyas.  The  question  as 
to  the  validity  of  the  adoption  was 
raised,  hut  the  case  was  determined 
on  the  ground  that  the  title  of  the 
respondent  was  admitted  by  the  ap¬ 
pellant’s  father.  In  Jivani  Bhai  v. 
Jim  Bhai  (1865),  2  Mad.  H.  C.  462, 
at  p.  467,  it  was  asserted  that  the 
parties  to  the  case  of  Ramalinga  Fil¬ 
ial  were  clearly  Sudras.  See  also 
Copal  Narhar  Safray  v.  Hanmant 
Gancsh  Safiay  (1879),  3  Bom.  273, 
at  pp.  282,  2S3.  In  Ganpatrav  17- 
rcs/tmr  v.  Yithoba  Kltcmdappa  (1867), 
4  Bom.  H.  C.  A.  C.  130,  the  adojotion 
of  a  sister’s  son  was  upheld,  but  the 
parties  were  evidently  Sudras  (see 
Copal  Xarhar  Safray  v.  Hanmant 
Ganesh  Safray  (1879),  3  Bom.  273, 
at  p.  282).  In  Bhagwan  Singh  v. 
Bhagwan  Smgh  (1895),  17  All.  294, 
at  p.  302,  it  is  said  that  the  parties  in 
QcmpatraRs  case  were  Vaisyas,  but 
that  the  Court  erred  in  supposing 
that  the  parties  in  Ramalinga  Pillai  s 
case  were  other  than  Sudras. 

1  Vayidimda  v.  Appu  (1885),  9 
Mad.  44, 


2  Chain  Sukh  Ram  v.  Parbati 
(1801),  14  All.  53.  In  an  Agra  case 
(Lali  v.  Murlidhar  (1901),  24  All. 
195,  at  pp.  197,  205),  an  unsuccessful 
attempt  was  made  to  prove  that  a 
Bohra  Brahmin  could  adopt  his  sister’s 
son. 

3  Vishnu  Nambudri  ( Eranjoli  lllath) 
v.  Krishnan  Nambudri  ( Eranjoli  lllath) 
0883),  7  Mad.  3. 

4  Manjunath  v.  Kavcribcd  (1902), 
4  Bom.  L.  R.  140. 

5  Nani  ( Bai )  v.  Chunilal  (1897),  22 
Bom.  973,  at  p.  976. 

6  Venkata  v.  Subhadra  (1884),  7 
Mad.  548,  at  p.  549.  As  to  a  half- 
sister's  daughter’s  son,  see  Karundbdi 
Ganesa  Ratnamaiyar  v.  Gopala  Ratna - 
maiyar  (1889),  7  I.  A.  173,  at  p.  177; 

2  Mad.  270,  at  p.  279. 

7  Venkata  v-  Subhadra  (1884),  7 
Mad.  548,  at  p.  549. 

8  Bhagwan  Smgh  v.  Bhagwan  Singh 
(1899),  26  I.  A.  153 ;  21  All.  412  ; 

3  C.  W.  N.  454 ;  Walbai  v.  Heerbai 
(1909),  34  Bom.  491 ;  11  Bom.  E.  R. 
1172. 

9  Minakshi  v.  Ramanada  (1887), 
11  Mad.  49.  See,  however,  Raga - 
vendra  Ran  v.  Jayaram  Rau  (1897), 
20  Mad.  283,  at  p.  289,  and  ante,  p.  39. 

10  Ramkrishna  Gopal  Joshi  v.  Chim- 
imji  Vyankatesh  (1913),  15  Bom, 
h.  R.  825. 
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It  seems  that  the  adoptions  of  the  following  are  prohibited,  Prohibition 
not  by  the  marriage  rulo,  which  is  inapplicable,  but  by  express  ntyoyaTuio. 
authority,  viz.  : — 

(i.)  Brother.1 2 

In  the  Deccan  the  adoption  of  a  younger  brother  is  permitted.3 4 

It  has  been  held  in  Bombay  that  a  half-brother  can  be  adopted.3  A 
contrary  view  has  been  taken  in  Madras.1  It  is  submitted  that  the  former 
view  is  preferable. 

(ii.)  Paternal  and  maternal  uncles.5 

Having  regard  to  the  prohibition  as  to  the  age  6  of  the  adopted  son,  this 
case  is  unlikely  to  occur  except,  perhaps,  in  Western  Lidia.7 

It  has  been  held  that  the  adoptions  of  the  following  persons  instances 
are  permissible,  except  in  the  case  where  the  natural  mother  does1  not10 
of  the  boy  happens  to  be  a  person  whom,  as  a  virgin,  the  adoptive  apply‘ 
father  could  not  lawfully  have  married. 

(a)  Brother’s  son’s  son.8 

(b)  Paternal  uncle's  son.9 

(c)  Paternal  uncle’s  son’s  son’s  son.10 

There  can  equally  be  no  objection  to  the  adoption  of  a  paternal  uncle’s 
son’s  son.11 


1  Sriramulu  v.  Ramayya  (1881),  3 
Mad.  15,  at  p.  16.  See  Runjeet  Sing 
(Rciboo)  v.  Obhye  Narain  Singh  (1817), 

2  Ben.  Sel.  E.  245  (2nd  edition,  315) ; 
“  Dattaka  Mimansa,”  s.  5,  para.  17. 
The  niyoga  rule  (ante,  p.  140)  ex¬ 
cluded  brothers  and  step-brothers. 

2  See  Huebut  Rao  Manhur  v.  Go* 
vind  Rcto  Balwunt  Rao  Mankur  (1821), 
2  Borr.  75,  at  p.  85 ;  Steele,  44. 

3  Gajanan  Balkrishna  v.  Kashinath 
Narayan  (1915),  39  Bom.  410 ;  17 
Bom.  L.  R.  372. 

4  Sriramulu  v.  Ramayya  (1881),  3 
Mad.  15,  at  p.  16. 

5  Haran  Chunder  Banerji  v.  Hurro 
Mohun  Ghuckerbutty  (1880),  6  Calc. 
41,  at  p.  47 ;  6  C.  L.  R.  393,  at 
p.  398 ;  “  Dattaka  Mimansa,”  s.  5, 
para.  17;  Sarkar’s  “Law  of  Adop¬ 
tion,”  p-  327;  Macnaghten’s  “Hindu 
Law,”  vol.  i.  p.  67. 

6  Rost,  pp.  146,  147. 

7  Rost,  pr  147, 


8  Haran  Chunder  Banerji  v.  Hurro 
Mohun  Ghuckerbutty  (1880),  6  Calc. 
41,  at  p.  48  ;  6  C.  L.  R.  393,  at  p. 
400  ;  Mot  mi  Moee  Debeah  v.  Bejoy 
Kishto  Gossamee  (1863),  W.  R.  Sp. 
No.  121. 

0  Virayya  v.  Hanumanta  (1891), 
14  Mad.  459  ;  an  unreported  decision 
of  the  High  Court  of  Bengal  referred 
to  in  Sarkar’s  “Law  of  Adoption,” 
p.  340.  The  paternal  uncle’s  son  is 
excluded  by  the  niyoga  rule  of 
exclusion  (ante,  p.  140). 

10  Haran  Chunder  Banerji  v.  Hurro 
Mohun  Ghuckerbutty  (1880),  6  Calc. 
41,  at  p.  47 ;  6  C.  L.  R.  393,  at  p. 
399. 

11  In  Venkata  v.  Subhadra  (1884), 
7  Mad.  54l3,  tho  boy  was  the  son  of 
the  paternal  uncle’s  son,  but  no 
objection  was  made  to  the  adoption 
on  this  ground.  Such  adoption  is  said 
even  to  be  commendable.  Sarkar’s 
“  Law  of  Adoption,”  p.  348. 
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(5)  The  son  of  the  mother's  father's  brother’s  daughter’s 
daughter.1 

(c)  The  wife’s  brother.3 
(f)  The  wife’s  brother’s  son.3 
(//)  The  wife’s  sister’s  son.4 

Sudras.  *  The  rule  as  to  the  relationship  between  the  adopting  father 
and  the  natural  mother  5  has  no  application  to  Sudras.6 
^Relationship  Relationship  between  the  adopting  widow,  or  the  wife  of  the 
mothe°rPtog  adopting  father,  and  the  natural  father  of  the  boy  is  no  impedi- 
natural  father.  mont  to  an  adoption.7 

Xanda  Pandita  held  that  a  woman  must  not  adopt  her  brother’s  son,8 
but  his  view  cannot  now  be  accepted.9  His  view  was  accepted  in  two 


1  \  enkata  v.  Subhadra  (1884),  7 
Wad.  548.  In  this  case,  Sastri  G.  C. 
Sarkar  points  out  (“Law  of  Adop¬ 
tion,"'  p.  348)  that  having  regard  to 
the  Mitakshara  system  of  computa¬ 
tion  of  degrees,  the  Court  was  in 
error  in  considering  that  the  adopting 
father  could,  under  the  general  Hindu 
law,  have  married  the  natural  mother. 
Such  marriage  seems  to  have  been 
permissible  by  a  usage  to  which  the 
parties  were  subject. 

2  Krishmengar  v.  Vammalay  Iyen¬ 
gar,  Mad.  Dec.  of  1856,  p.  213; 
Runganaigum  v.  Namesevoya  Pillay, 
Mad.  Dec.  of  1857,  p.  94;  Buvee 
Bhudr  v.  Roopshunkar  Shunkerjee 
(1823),  2  Born  656. 

3  Sriramulu  v.  Ramayya  (1881),  3 
Mad.  15,  at  p.  17.  See  Nani  ( Bai )  v. 
Chnniial  (1897),  22  Bom.  973,  at  p. 
9/9;  Putin  Lai  v.  Parbati  Kuniuar 
(Mitsammai)  (1915),  42  I.  A.  155; 
37  All.  359;  19  C.  W.  N.  841  ;  17 
Bom.  L.  R.  549. 

4  Gunga  (Baee)  v.  SheoshunJcur 
(Baee)  (1832),  Bom.  Sel.  R.  73,  at 
p.  76. 

6  Ante,  pp.  138,  139. 

6  See  Bhagwan  Singh  v.  Bhagwan 
Singh  (1899),  26  I.  A.  153,  at  p.  160  ; 

21  AIL  412,  at  p.  418 ;  3  0.  W.  N. 
454,  at  p.  452.  In  Ramalinga  Pillai 
v.  Sadasim  PiUai  (1864)*  9  M.  I.  A. 
510 ;  1  W.  R.  P.  C.  95,  where  the 
parties  were  Sudras,  an  adoption  of  a 
sister’s  son  was  upheld.  The  marginal 
note  of  the  report  erroneously  de¬ 


scribes  the  parties  as  Vaisyas  (see 
J ivani  Blmi  v.  Jivu  Bhai  (1865),  2 
Mad.  H.  C.  R.  462,  at  p.  467),  but  it 
does  not  appear  whether  the  Judicial 
Committee  were  aware  that  the 
parties  were  Sudras.  Nunkoo  Singh 
v.  Purm  Dhun  Singh  (1869),  12  W. 
R.  C.  R.  356;  Jiwan  Lai  v.  Kallu 
Mai  (1905),  28  All.  170 ;  Rajcoomar 
Lull  v.  Bissessur  Dyal  (1884),  10 
Calc.  688,  at  p.  693 ;  Vayidinada  v. 
Appu  (1885),  9  Mad.  44,  at  p.  53 ; 
Chinna  Nagayya  v.  Pedda  Nagayya, 
(1875),  1  Mad.  62 ;  Phundo  v. 
Janginath  (1893),  15  All.  327 ;  Laksh- 
mappa  v.  Bamava  (1875),  12  Bom. 
H.  C.  364. 

7  Puttu  Lai  v.  Parbati  Kunwar 
( Musammat )  (1915),  42  I.  A.  155;  37 
All.  359 ;  19  C.  W.  N.  841, 17  Bom.  L.  R. 
549  ;  Jai  Singh  Pal  Singh  v.  Bijai 
Pal  Singh  (1904),  27  AIL  41 7,. differing 
on  this  question  from  Battas  Kuar 
( Musst .)  v.  Lachman  Singh  (1875),  7 
N.  W.  P.  117 ;  Sriramalu  v.  Ramayya 
(1881),  3  Mad.  15;  Nani  (Bai)  v. 
Chunilal  (1897),  22  Bom.  973  (a  case 
from  Gujarat).  See  Giriowa  v. 
Bhimaji  Raghunath  (1884),  9  Bom. 
58,  which  was  a  case  from  the  Southern 
Mahratta  country,  where  the  pro¬ 
hibition  of  the  adoption  of  a  daughter’s 
or  sister’s  son  is  not  universally  in 
force. 

8  “  Dattaka  Mimansa,”  s.  2,  paras. 
33, 34.  See  Sutherland’s  “  Synopsis.  ” 
Stokes’  “  Hindu  Law  Bocks,”  p.  665. 

9  See  cases  in  note  7  above. 
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cases.1  It  is  supported  by  Ur.  Jogendronath  Bhattacharya,  who  carries 
the  rule  to  its  logical  conclusion,  and  in  the  case  of  an  adoption  by 
a  woman  excludes  from  adoption  the  sons  of  men  between  whom  and 
her  there  could  be  no  legal  niyoga  or  appointment  to  raise  issue.2  This 
is  also  the  opinion  of  Sastri  Copal  Chundra  Sarkar.3 

There  is  no  ground  for  holding  that  the  adoption  of  a  relation  No  restriction 

.  , .  .  ,  .  .  as  to  genera- 

lS  limited  to  a  particular  generation.4  tion. 

In  the  Punjab  no  adoption  is  rendered  invalid  by  any]  runjab, 
relationship  between  the  adopting  and  natural  parents.5 

Adoptions  of  daughter’s  sons,  sister’s  sons,  brother’s  sons,  daughter’s 
and  sister’s  sons,  by  members  of  twice-born  classes,  have  been  upheld 
in  the  Punjab.0 

Jains  are  not  bound  by  any  restrictions  as  to  the  relationship 
between  adopter  and  adopted.7 

Among  Jains  a  daughter’s  son  may  be  adopted.8 

An  adopted  son  cannot  adopt  from  his  adoptive  family  a  Adoption  from 
boy  whom  he  could  not  have  adopted  if  he  had  been  a  natural  family, 
son  of  his  adoptive  father.9 

An  only  son,  or  any  one  of  several  sons,  can  be  Only  son. 
adopted.10 


1  Battas  Kuar  (Musst.)  v.  Bachman 
Singh  (1875),  7  N.  W.  P.  117  ;  Dcigum - 
bam  Dahea  v.  Taramoney  Dabee 
(1818),  Macnaghten’s  “Considera¬ 
tions,”  170;  1  Morley’s  “  Digest,” 
1 0.  fn  the  latter  case  Nanda  Pandita’s 
rule  was  extended  to  an  uncle’s  son. 

2  “  Commentaries  on  Hindu  Law,” 
2nd  od.,  ICC. 

3  “  Law  of  Adoption,”  p.  332. 

4  Baran  Chund&r  Banerji  v.  Uurro 
Mahun  Chuckcrbutiy  (1880),  0  Calc. 
41,  at  p.  48  ;  6  C.  L.  R.  393,  at  p. 
399.  It  was  there  contended  that  a 
brother’s  son’s  son  could  not  bo 
adopted,  although  a  brother’s  son 
could  bo  adopted. 

c  Woe  cases  referred  to  in  Sarkar’s 
“Law  of  Adoption,”  pp.  341,  342; 
Rattigan’s  “  Digest,”  7th  cd.,  5(1 ; 
Buy  Narain  v.  ( loyal  Devi  (1909), 
39  I.  A.  103;  3(1  Calc.  780;  13 
0.  W.  N.  920  ;  10  Bom.  L.  R.  833. 

*  Sarkar’s  “Law  of  Adoption,”  pp. 

341,  342. 


7  Among  the  Jains  adoption  is  a 
mere  temporal  arrangement,  and  has 
no  spiritual  object.  Anharfi  Kim  war 
v.  Buy  Chand  (1908),  30  All  197 ; 
S.  C.  on  appeal  Buy  Chand  ( Bala ;)  v. 
Jambu  Barsluid  (1910),  37  I.  A.  93  ; 
32  AIL  247 ;  14  C.  W.  N.  545 ;  12 
Bom.  L.  R.  402  ;  Bhagvandas  Tejmal 
v.  Bajmal  (1873),  10  Bom.  H.  0.  241, 
at  p.  202. 

8  Sheo  Singh  Bai  v.  Dakho  ( Mussu - 
mat )  (1878),  5  T.  A.  87 ;  1  All.  088  ; 

2  C.  L.  R.  193  ;  Lakhmi  Chand  v. 
Gallo  Bai  (1886),  8  All.  319;  Hamm 
AU  v.  Naga  Mai  (1876),  1  All.  288. 

0  See  Sarkar’s  “  Law  of  Adoption,” 
p.  387. 

10  Ourulingasivami  ( Sri  Balusu)  v. 
Bamalakshmamvm  ( Sri  Bahian) ;  Badha 
Mohun  v.  Hardai  B%b%  (J  899),  20  I.  A. 
113;  22  Mad.  398;  21  All.  400; 

3  C.  W.  N.  427 ;  1  Bom.  L.  R.  22(5  ; 
Vycts  Ghimanlal  v.  Vyaa  Bamchandra 
(1899),  24  Bom.  307 ;  2  Bom.  L.  R. 
103, 
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A  widow  can  give  her  only  son  in  adoption,1 

j  There  was  for  a  long  time  a  conflict  in  the  Indian  Courts  as  to  whether 
an  only  son  could  be  given  in  adoption,2  but  in  1899  it  was  definitely 
settled  that  he  could  be  so  given.  The  power  to  adopt  an  elder  or  any 
one  of  several  sons  was  settled  much  earlier.3 

Agu  of  Hoj%  According  to  the  Bengal 4  and  Benares  5  schools,  in  the 
Benares  case  of  the  three  higher  classes  the  adoption  must  take  place 

S°  °° S*  before  the  boy  is  invested  with  the  sacred  thread ;  6  in  the  case 

of  Sudras  it  must  take  place  before  marriage.7 

1  Krishna  v.  Paramshri  (1901),  25  Kdhalchmd  (1883),  7  Bom.  225 ; 
Bom.  537,  at  p.  542;  3  Bom.  L.  R.  Kasliibai  v.  Tatia  (1883),  7  Bom. 
73,  where  it  is  said,  "‘Now  that  the  221. 

recent  decisions  have  established  the  4  Biillabakant  Chowdree  v.  Kislien - 
fact  that  the  gift  of  ail  only  son  is  not  prea  Dassm  Chowdrain  (1838),  0 
blamable,  the  implied  effect  ceases  to  Ben.  Sel.  R.  219  (2nd  ed.,  270)  (this 
bo  operative,  and  no  restriction  can  was  a  case  of  Sudras) ;  Ramhishore 
be  placed  on  the  widows’  power  to  Acharj  Chowdree  v.  Bhoobunmoyee 
make  a  valid  gift  of  an  only  son.”  Debea  Chowdrain ,  Ben.  S.  D.  of  1859, 
It  was  not  necessary  to  decide  in  229,  at  pp.  236,  237,  affirmed  on 
Balusu  0 uruUngaswami's  case  whether  review,  Ben.  S.  D.  of  1860,  vol.  i. 
a  widow'  would  have  power  to  give  an  485,  at  p.  490.  On  appeal  this 
only  son  in  adoption.  In  Somasch-  question  did  not  arise  ( Bhoobun  Moyee 
hara  Raja  v.  Subhadrumaji  (1882),  6  Delia  v.  Ramhishore  Acharj  Chowdhry 
Bom.  524,  following  Lahshmappa  v.  (1865),  10  M.  I.  A.  279  ;  3  W.  R. 
Ritmava  (1S75),  12  Bom.  H.  C.  364,  P.  0.  15).  See  Kerutnaraen  v. 
atp.  396,  it  W'as  held  that  an  authority  Bhobinesree  (Alussummaut)  (1806), 
by  the  husband  to  give  in  adoption,  1  Ben.  Sel.  R.  161,  note  to  p.  162 
even  as  a  dvyamushyayana  (post,  pp.  (2nd  ed.,  213,  note  to  p.  214).  See 
190-193),  would  not  be  implied  in  “  Dattaka  Mimansa,”  iv.  22  ;  “  Dat- 
the  ease  of  the  adoption  of  an  only  taka  Chandrika,”  ii.  25,  30  (Sutlier- 
son.  See  also  Debee  Dial  v.  Bur  Bor  land’s  note),  31.  1  W.  Macnaghten, 

Singh  (1828),  4  Ben.  Sel.  R.  320  (new  73,  note.  This  is  disputed  by  G.  C. 
edition,  407).  The  decision  in  Krishna  Sarkar  (“  Law  of  Adoption,”  p.  362), 
v.  Paramshri  is  supported  by  the  who  contends  that  the  investiture  in 
views  expressed  by  the  Judicial  Com-  the  natural  family  is  not  a  bar  to  an 
mittee  in  Balusu  GuruH nga s wa m Vs  adoption.  As  to  the  effect  of  an  adop- 
case,  26  I.  A.  at  pp.  127,  128;  22  tion  when  the  ceremony  of  tonsure  has 
Mad.  at  pp.  407,  408 ;  21  All.  at  been  performed  in  the  natural  family, 
pp,  469,  470  ;  3  C.  W.  N.  at  pp.  436,  see  post,  p.  192. 

437 ;  1  Bom.  L.  R.  226.  5  Ganga  Sahai  v.  LeJcliraj  Singh 

2  For  a  discussion  of  the  earlier  (1886),  9  All.  253,  at  p.  328.  Sec  Rap 
cases  on  this  subject,  see  Mayne’s  Chand(Lala)v.  Jambu  Parshad(  1910), 

“  Hindu  Law,”  8th  ed.,  pp.  185-192  ;  37  I.  A.  93  ;  32  All.  247  ;  14  0.  W.  N. 

and  Sarkar’s  “  Law  of  Adoption,”  545  ;  12  Bom.  L.  R.  402. 

pp.  298-306.  For  a  discussion  of  6  As  to  the  age  for  such  investi- 

the  texts  and  the  view's  of  the  com-  ture,  see  Colebrooke,  note  to  “  Dat- 
mentators  and  other  authorities,  taka  Mimansa,”  s.  4,  para.  23  ;  Cole- 
sec  Sarkar’s  “  Law  of  Adoption,”  brooke’s  “  Digest,”  vol.  iii.  p.  104, 
pp.  282-298.  7  Bullabahant  Chowdree  v.  Kishcn - 

3  See  Seetaram  v.  Dhinnooh  Dharee  prea  Dassea  Chowdrain  (1838),  0  Ben. 
Sahye  (1863),  1  Hay,  260 ;  Janohee  Sel.  R.  219  (2nd  ed.,  270) ;  Nitra* 
Debea  v.  Gopaul  Acharjea  (1877),  2  daye  (Ranee)  v.  Bholanath  Doss,  Ben. 
Calc.  365;  Jamnabai  v.  Raychand  S.  D.  A.  1853,  p.  553;  “Dattaka 
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An  unmarried  Sufira,  of  any  age,  who  is  in  other  respects  Sudras. 
qualified,  can  be  adopted  according  to  all  the  schools.1 

In  the  Madras  Presidency  the  same  rules  apply,2  except  Madras, 
that  a  Brahmin  boy  of  the  same  gotra  3  can  be  adopted  after 
the  thread  ceremony  has  been  performed,  but  before  marriage.4 

In  Western  India  there  is  no  objection  to  the  adoption  of  a  Westerning, 
married  man  even  if  he  has  children.5 

It  has  been  held  that  a  married  Sudra  of  a  different  gotra-  can  be  adopted,6 
and  the  adoption  of  a  married  Brahmin  of  a  different  gotra,  having  children 
at  the  date  of  his  adoption  has  been  upheld.7  When  he  is  of  the  same 
gotra  it  follows  that  there  can  be  no  objection.8 

The  rule  of  Hindu  law  requiring  a  difference  of  age  between  the  adoptive  Difference  o£ 
father  or  mother  and  the  boy,9  is  apparently  merely  directory.10  bfy  and  ^ 

If  a  boy,  eligible  in  other  respects,  upon  whom  the  ceremonies  of  adopter. 
chudakarma  (tonsure)  and  vpanayana  (investiture  with  the  sacred  thread) 
have  not  been  performed  in  his  natural  family,  can  be  obtained,  he  should 
be  preferred,  but  the  fact  that  such  ceremonies  have  been  performed  does 
not  invalidate  the  adoption.11 


Chandrika,”  ii.  29,  32 ;  Strange’s 
“  Hindu  Law,”  vol.  i.  p.  91.  The 
adoption  of  a  married  Ahir  was  held 
invalid  in  Jhunka  Prasad  v.  Nathu 
(1913),  35  All.  263. 

1  See  Papamma  v.  V.  Appa  Rau 
(1893),  16  Mad.  384,  at  pp.  396,  397, 
in  which  case  the  Court  considered 
that  the  adoption  of  an  unmarried 
manwof  over  forty  years  of  age  would 
not  be  invalid  on  the  mere  ground 
of  age. 

2  Pichuvayyan  v.  Subbay y an  (1889), 
13  Mad.  128  ;  Chetty  Colum  Prasunna 
V  encatachella  Reddy ar  v.  Chetty  Colum 
Moodoo  V encatachella  Reddy  ar,  Mad. 
S.  D.  A.  1823,  p.  406;  Sevagamy 
Nachiar  v.  Mooto  Vizia  Raghoonadha 
Satoopathy,  ibid.  p.  101 ;  Strange’s 
“  Hindu  Law,”  vol.  i.  pp.  87-91 ; 
cases  in  vol.  ii.  at  pp.  87,  102,  109, 
110  ;  Sreenevassien  v.  Sashyummal, 
Mad.  Dec.  of  1859,  118 ;  Veerapermall 
Pillayv.  Narrain  Pillay  (1801),  1  Mad. 
N.  C.  78.  See  Vythilinga  Muppanar 
v.  Vijayathammal  (1882),  6  Mad.  43. 
As  to  Sudras,  see  Pappamma  v.  V. 
Appa  Rau  (1893),  16  Mad.  384,  at  p. 
396. 

3  As  to  the  meaning  of  “gotra,” 
see  ante,  p.  39. 

4  Viraragava  v.  Ramalinga  (1883), 
9  Mad.  148  ;  Pichuvayyan  v.  Subbay¬ 


yan  (1889),  13  Mad.  128.  See  P. 
V enkantesaiya  v.  Venkata  Charlu 
(1866),  3  Mad.  H.  C.  28. 

5  Mhalsabai  v.  Vithoba  Khandappa 
Gulve  (1862),  7  Bom.  H.  C.  App. 
xsvi.  See  Sadashiv  Moreshvar  Ghate 
v.  Pari  Moreshvar  Ghate  (1874),  11 
Bom.  H.  C.  190.  As  to  the  effect  of 
the  adoption  upon  the  rights  of  his 
children,  see  post ,  pp.  179,  190. 

6  Laksmappa  v.  Ramava  (1875), 
12  Bom.  H.  C.  364.  See  also  Nathaji 
Krishna ji  v.  Hari  Jagoji  (1871),  8 
Bom.  H.  C.  (A.  C.),  67. 

7  Dharma  Dagu  v.  Ramkrishna 
Chimnaji  (1885),  10  Bom.  80.  See 
also  Laksmappa  v.  Ramava  (1875), 
12  Bom.  H.  0.  364,  at  pp.  371,  373. 

8  See  JBrijbhookunjee  Muharaj 
(Sree)  v.  Gokoolootsaojee  Muharaj 
{Sree)  (1816),  *1  Borr.  181,  at  p.  195, 
where  the  adoption  of  a  married 
Brahmin  of  45  years  of  age  belonging 
to  the  same  gotra  was  upheld. 

9  Steele,  pp.  44,  182 ;  V.  N. 
Mandlik,  p.  471. 

10  Gopal  Balkrishna  Kenjale  v. 
Vishnu  Raghunath  Kenjale  (1898), 
23  Bom.  250,  at  p.  257. 

11  Dharma  Dagu  v.  Ramkrishna 
Chimnaji  (1885),  10  Bom.  80  ;  Laks¬ 
mappa  v.  Ramava  (1875),  12  Bom. 
H,  C.  364,  at  p.  370. 
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In  the  Punjab  there  id  no  limit  of  age,  and  the  performance  of  the 
thread  ceremony  or  of  marriage  in  the  family  does  not  invalidate  the 
adoption.1 

Among  Jains  there  is  no  limit  of  age,2  and  a  married  man  may  be 
adopted.3  In  a  case  of  Agarwala  Jains,4  who  belong  to  the  twice-born 
classes,  the  Privy  Council  upheld  an  adoption  of  a  married  man,  but 
pointed  out  that  the  custom  would  have  to  be  proved  in  each  case. 

An  orphan,  whether  he  be  a  minor  or  an  adult,  cannot  be 
adopted.5 6 

This  follows  from  the  rule  that  only  a  father  or  mother  can  give  in 
adoption.0 

A  boy  who  has  been  taken  in  adoption,  cannot  be  taken 
again  in  adoption.7 

As  to  a  joint  adoption  by  two  widows,  see  ante ,  p,  108. 

Where  a  boy  is  disqualified  by  personal  defects  from  in- 
heriting,  it  is  not  settled  whether  he  can  be  adopted.  Apparently 
he  cannot.8 

A  defect  which  would  attach  to  the  boy  in  consequence  of  a  fault  on 
the  part  of  his  parents  would  not  operate  as  a  disqualification.9 

There  is  no  objection  to  the  adoption  of  the  Brahmo  son  of  a  Brahmo.10 


1  In  Makhan  v.  Nikka,  Punjab 
Records  of  1868,  case  No.  37,  p.  96, 
the  Chief  Court  upheld  the  adoption 
of  a  man  of  the  age  of  30. 

2  Oovmdnath  Roy  ( Maharajah )  v. 
Galal  Chand  (1833),  5  Ben.  Sel.  R. 
276  (new  edition,  322) ;  Ritlicurn 
Lallu  v.  Soojun  Mull  Lcdlah ,  9  Mad. 
Jur.  21,  referred  to  in  Sheo  Singh  Red 
v.  Dal'ho  (Mimumat)  (IS 74),  0  N.  W. 
P.  382,  at  p.  402. 

3  Manohar  Lai  v.  Banarsi  Das 
(1907),  29  All.  495. 

4  Rup  Chand  (Lola)  v.  J 'ambu 

Parshad  (1910),  37  I.  A.  93 ;  32  All. 
247  ;  14  C.  W.  N.  545  ;  12  Bom.  L.  R. 
402. 

6  Shrinivas  Sarjerav  v.  Bahoant 

Venlcatesh  (1913),  37  Bom.  513; 
15  Bom.  L.  R.  533;  Vaitliilingam 
Mudcdi  v.  Murugaian  (1912),  37 

Mad  529;  Subhaluvammal  v.  Am- 
mahutii  Ammal  (1864),  2  Mad.  H.  C. 

129 ;  Balvemtrav  Bhaskar  v.  Bayabai 

(1869),  6  Bom.  H.  C.  0.  J.  83; 
Bashetiappa  v.  Shivlingappa  (1873), 


10  Bom.  H.  0.  268.  As  to  the  custom 
of  the  Agarwal  Banias  of  Zira,  see 
Chiman  Lai  v.  Hari  Chand  (1913),  40 
I.  A.  156  ;  40  Calc.  879  ;  17  C.  W.  N. 
885 ;  15  Bom.  L.  R.  646. 

6  Ante,  p.  136. 

7  G.  C.  Sarkar’s  £  6  Law  of  Adoption,” 
pp.  281,  282.  See  “Dattaka  Mi- 
mansa,”  s.  1,  para.  30;  s.  2,  paras. 
40-47. 

8  Sutherland  in  his  4<  Synopsis  ” ; 
Stokes’  “  Hindu  Law  Books,”  p.  665, 
says,  cc  It  is  an  obvious  inference  that 
the  person  selected  should  be  exempt 
from  any  disqualification,  which 
might  prevent  him  fulfilling  the 
purpose  of  the  adoption.”  This  is 
supported  by  Nanda  Pandita,  “  Dat- 
taka  Mimansa,”  s.  2,  para.  62.  See, 
however,  Sarkar’s  “Law  of  Adoption,” 
pp.  349,  350. 

5  Sarkar’s  “  Law  of  Adoption,” 
p.  350. 

10  Kusum  Kumari  Roy  v.  Satyaran- 
jan  Das  (1903),  30  Calc.  999;  7 
C.  W.  N.  784. 
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The  simultaneous  adoption  of  two  or  more  sons  is  invalid 
as  to  all.1 


Simultaneous 

adoptions. 


The  practice  of  simultaneous  adoptions  of  two  or  moro  sons  seems  to 
have  been  prevalent  in  Bengal  after  1846,  and  to  have  owed  its  origin  to 
the  ingenuity  of  Hindu  lawyers,  who  attempted  thereby  to  evade  the  effect 
of  the  decision  of  the  Privy  Council  in  Rungama  v.  Aichama ,2  in  which 
an  adoption  during  the  lifetime  of  a  previously  adopted  son  was  declared 
void.3 

It  may  in  some  cases  bo  difficult  to  determine  whether  the  adoptions 
were  simultaneous,  and,  therefore,  both  void,  or  merely  successive,  in 
which  case  the  latter  only  would  be  void.  In  Biddessory  Dossee  v.  Doorga- 
churn,  Sett  A  Phear,  J.,  said,  “  But,  moreover,  on  that  occasion,  the 
ceremonies  for  the  two  boys  were  carried  on,  practically  speaking,  simul¬ 
taneously,  although  possibly  the  beginnings  and  endings  were  not  abso¬ 
lutely  synchronous.  If  either  boy  was  adopted,  both  were  adopted,  and 
it  would  be  an  outrage  to  common  sense  to  say  otherwise  than  that  they 
were  adopted  at  one  and  the  same  time.” 

In  the  case  of  adoption  the  test  of  eligibility  of  the  adopted 
son  for  adoption  must  be  the  test  which  would  have  applied 
had  the  adoption  been  made  by  the  husband  himself  in  his 
lifetime.5 


Act  of  Adoption. 

There  must  in  every  case  be  an  actual  corporeal  gift  and  Giving  and  i 

.  .  taking  neces- 

acceptance  of  the  boy  m  adoption,6  coupled  with  an  expression  sary. 
of  the  intention  of  the  one  person  to  give,  and  of  the  other  to 
accept,  the  boy  in  adoption.7 


1  Alchoy  Chunder  Bagchi  v.  Kala~ 
pahar  Haji  (1885),  12  I.  A.  198  ;  12 
Calc.  406  ,*  S.  C.  in  Court  below, 
( hjanendro  Chunder  Lahiri  v.  Kalla 
Pahar  Hajec  (1882),  9  Calc.  50;  11 
C.  L.  R.  297  ;  Burendralceshav  Roy  v. 
Doorgasundari  Dassee  (1892),  19  I.  A. 
108 ;  19  Calc.  513  ;  S.  0.  in  Court 
below,  Doorgasundari  Dossee  v. 
Burendra  Keshav  Roy  (1886),  12 

Calc.  6 86 ;  Biddessury  Dossee  v. 
Doorga  Churn  Sett  (1865),  2  Ind.  Jur. 
(NT.  S.)  22 ;  Bourke,  0.  0.  360.  See 
also  Monemothonath  Day  v.  Onontnath 
Dey  (1865),  2  Ind.  Jur.  (N.  S.)  24. 

a  (1846),  4  M.  I.  A.  1 ;  7  W.  R. 
P.  C.  57  ;  ante ,  p.  103. 

s  See  Sarkar’s  “  Law  of  Adoption,” 
p.  184. 

4  (1865),  2  Ind.  Jur,  (N.  S.)  22  ; 
Bourke,  O,  0.  300. 


5  Putt  a  Lai  v.  Parbati  Kunwar 
(Musamaul)  (1915),  42  I.  A.  155, 
at  p.  160  ;  37  All.  359,  at  p.  366 ; 
19  C.  W.  N.  841,  at  p.  847  ;  17  Bom. 
L.  R.  549,  at  pp.  553,  554. 

6  Bireswar  Moolcerji  v.  Ardha 
Chunder  Roy  Chowdhry  (1892),  19 
I.  A.  101 ;  19  Calc.  452 ;  Shosimth 
Ohose  (Mahashoya)  v. Krishna  Boondari 
Dasi  ( Brimati )  (1880),  7  I.  A.  250 ;  6 
Calc.  381;  7  C.  L.  R.  313;  V. 
S  ingamma  v.  Vinjamuri  Venkata - 
charlu  (1868),  4  Mad.  H.  C.  165; 
Veerapermall  Pillay  v.  Narrain  Ptllay 
(1801),  1  Mad.  N.  C.  78. 

7  Ranganayakamma  v.  Alwar  Betti 
(1889),  13  Mad.  214,  at  pp.  218, 
219.  See  also  Oovindayyar  v.  Dora - 
sami  (1887),  11  Mad.  5,  at  p.  7, 
where  in  referring  to  Bhosinaih 
Ohose  (Mahashoya)  v.  Krishna  Boondari 
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A  mere  gift  by  a  document  transferring  tho  boy,1  or  a  con¬ 
structive  gift  of  an  absent  boy,2  or  an  expression  of  assent  3  or 
intention 4  without  an  actual  gift  is  insufficient. 


Writing  un¬ 
necessary. 

Adoptions  in 
Oudh. 


Invitations, 

etc. 


A  deed  or  other  writing  in  support  of  the  act  of  adoption  is  unnecessary,5 
but  in  cases  to  which  the  Oudh  Estate  Act,  1869, 6  applies,  an  adoption  by 
a  widow  must  be  by  a  writing  executed  and  attested  in  manner  required 
in  case  of  a  will,7  and  registered.8 

Although  it  is  usual  to  invite  relations  to  the  performance  of  the 
ceremonies,  and,  in  the  case  of  large  landowners,  to  represent  the  fact 
of  the  adoption  to  the  Government  authorities,  the  absence  of  such  invita¬ 
tion  or  representation  does  not  vitiate  the  adoption.9  The  consent  of  the 
ruling  authority  is  not  necessary,10  even  in  the  case  of  vatandars,11  unless 
it  be  a  condition  of  the  exercise  of  a  permission  to  adopt,12 

As  to  the  custom  of  the  Agarwal  Banias  of  Zira,  see  ante,  p.  148. 


Dasi  ( Srimati )  (1880),  7  I.  A.  250  ; 
6  Calc.  381;  7  C,  L.  R.  313,  the 
Court  said,  “the  decision  is  an 
authority  for  the  proposition  that  any 
overt  act  is  not  sufficient,  hut  that 
there  must  he  corporeal  delivery  of  the 
child  by  a  person  competent  to  give, 
to  a  person  competent  to  take,  ac¬ 
companied  by  the  declaration  on  the 
one  side,  4 1  give  the  child  in  adoption,’ 
and  on  the  other,  4 1  take  the  child  in 
adoption.’  ”  KencJiawa  v.  Ningupa 
(18 66),  10  Bom.  H.  C.  265,  note. 

1  See  Shosinath  Chose  ( Maha - 
ahoy  a)  v.  Krishna  Soondari  Dasi 
{JSrimati)  (1880),  7  I.  A.  250,  at  pp, 
255,  256  ;  6  Calc.  381,  at  pp.  388, 
389  ;  7  C.  L.  R.  313,  at  pp.  318,  319  ; 
Sreenarain  Mitter  v.  Kishen  Soondory 
Dassee  ( Sreemutiy )  (1873),  I.  A.  Sup. 
Vol.  149;  11  B.  L.  R.  171;  S.  C. 
sub  nomine,  Nogendro  Chundro  Mittro 
v.  Kishen  Soondery  Dossee,  19  W.  R. 
C.  R.  133 ;  S.  C.  in  Court  below, 
Srmarayan  Mitter  v.  Krishna  Sundari 
Dasi  ( Srimati )  (1869),  2  B.  L.  R. 
A.  Cl  279;  11  W.  R.  C.  R.  196; 
Mandit  Koer  ( Mussamat )  v.  j Phool 
Chand  Lai  (1897),  2  C.  W.  N.  154 ; 
Dhapdbai  v.  Champalal  (1899),  1 
Bom.  L.  R.  842. 

2  Siddessory  Dossee  v.  Doorgachurn 
Sett  (1865),  Bourke,  O.  C.  360  ;  2  Ind. 
Jur.  N.  S.  22. 

8  Bashetiappa  v.  Shwlingappa 
(1873),  10  Bom.  H.  C.  268,  at  p.  270 ; 
Kenchawa  v,  Ningupa  (1867),  10  Bom. 
H.  0.  265,  note ;  Gourbullub  v.  Juger- 
nalpersaud  Mitter  (1823),  E.  Macn. 


Cons.  H.  L.  217 ;  1  Morley’s  “Di¬ 
gest,”  18. 

4  Banee  Pershad  (Baboo)  v.  Abdool 

Eye  ( Moonshee  Syud)  (1876),  25 

W.  R.  C.  R.  192. 

5  Bayabai  v.  Bala  (1866),  7  Bom. 
H.  C.  App.  i.,  at  ii.  ;  Soolroogun 
Sutputty  v.  Sdbitra  Dye  (1834),  2 
3£napp,  287,  at  p.  290 ;  5  W.  R.  P. 
C.  109. 

c  I.  of  1869. 

7  Act  X.  of  1865,  s.  50,  applied 
to  wills  under  Act  I.  of  1869  by  s.  19 
of  the  latter  Act. 

8  S.  22  (8).  This  would  apparently 
not  take  the  place  of  tho  corporeal 
giving  and  receiving  required  by 
Hindu  law.  See  Bhaiya  Rdbidat 
Singh  v.  Indar  Kunwar  (Maharani) 
(1888),  16  I.  A.  53,  at  p.  56  ;*  16 
Calc.  556,  at  p.  561. 

9  See  AlanJc  Manjari  v.  Fakir  Chand 
Sarcar  (1834),  5  Ben.  Sol.  R.  356 
(new  edition,  418) ;  Narhar  Govind 
Kulkarni  v.  Narayan  Vithal  (1877), 

1  Bom.  607 ;  Bangubai  v.  Bhagirthibai 
(1877),  2  Bom.  377 ;  Ramchandra 
Vasudev  v.  Nanaji  Timaji  (1870), 
7  Bom.  H.  C.  (A.  C.  J.)  26. 

10  Bhasker  Buchajee  v.  Narro  Ragho- 
nath  (1826),  Bom.  Sel.  R,  24,  at  p. 
29 ;  Ramchandra  Vasudev  v,  Nanaji 
Timaji  (1870),  7  Bom.  H.  C.  (A.  C. 
J.)  26;  Narhar  Govind  Kulkarni  v. 
Narayan  Vithal  (1877),  1  Bom.  607. 

11  Balaji  y.  Datlo  (1902),  4  Bom. 
L.  R.  762. 

12  Ra.ngvbai  v.  Bhagirthibai  (1877), 

2  Bom.  377. 
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CHAP.  HI.]  CONSIDERATION^  CONDITIONAL  GIFT, 

The  person  giving  in  adoption  ought  not  to  roeeivo  any  Consideration 
consideration  for  the  adoption ;  but  it  has  been  hold  that  if  adoption, 
he  does  so  the  adoption  is  not  void.1 

A  contract  to  pay  money  in  consideration  of  giving  or  receiving  a  son  in 
adoption  is  illegal  and  cannot  be  enforced,2  but  it  does  not  affect  the 
validity  of  the  adoption,  unless  it  be  certain  that  the  adopting  fathci  or 
mother  acted  from  corrupt  motives  alone.3 

As  to  an  arrangement  made  by  a  widow  to  reserve  the  property  of  her 
husband  for  herself,  see  post ,  pp.  184,  185. 

Where  a  father  gives  his  son  in  adoption,  he  has  apparently  Conditional 
no  power  to  impose  a  condition  invalidating  the  adoption  on  adoption, 
tho  happening  or  non-happening  of  a  future  event ;  but  in 
giving  to  his  wife  permission  to  give  in  adoption,  ho  may  subject 
tho  exercise  of  that  power  to  a  condition,  and  unless  that  con¬ 
dition  he  substantially  fulfilled  the  gift  has  no  effect.* 

If  tho  condition  be  an  illegal  or  immoral  one,  the  gift  would  be  effectual 
even  though  the  condition  be  not  performed. 

It  is  by  no  means  clear  what  effect  upon  the  boy’s  position  in  his  natural 
family  would  be  caused  by  an  adoption  upon  a  condition  which  is  not 

fulfilled.  '  ,  ,  . .  r  .v 

As  to  conditions  with  regard  to  the  property  made  at  the  time  of  the 

adoption,  see  post,  pp.  184-186. 

As  to  gifts  of  property  conditional  on  adoption,  see  post,  pp.  204,  2Uh. 

Tho  person  taking »  and  the  person  giving  o  in  adoption  Mental^ 
must  be  mentally  capable  of  understanding,  and  must  g^ver  and 


1  Murugappa  Chetti  v.  Nagappa 
Chetii  (1905),  29  Mad.  161.  See 
Eshan  Kishor  Acharjee  Chowdhry  v. 
Haris  Chandra  Chowdhry  (1874),  13 
B.  L.  R.  App.  42  ;  21  W.  R.  C.  R.  381. 
G.  0.  Sarkar  says  (“Law  of  Adop¬ 
tion,”  p.  375),  “In  the  majority  of 
cases  some  sort  of  valuable  considera¬ 
tion  is  given  by  the  adopter  to  tho 
natural  father  for  inducing  him  to 
give  away  his  son.” 

2  See  Eshan  Kishor  Acharjee 
Chowdhry  v.  Haris  Chandra  Chow¬ 
dhry  (1874),  13  B.  L.  R.  App.  42  ; 
21  W.  R.  C.  R.  381  ,*  Mahablesh - 
var  Fondbha  v.  Durgabai  (1896),  22 
Bom.  199,  at  p.  206  ;  Sitaram  Pandit 
(87m)  v.  Ha/rihar  Pandit  ( Shri )  (1910), 
35  Bom.  169 ;  12  Bom.  L.  R.  910. 

3  See  Mahafokshvar  Fondba  v.  Dur¬ 


gabai  (1896),  22  Bom.  199.  Of. 
ante,  p.  102. 

4  Bangubai  v.  Bhagirthibai  (1877), 
2  Bom.  377.  In  this  case  the  previous 
sanction  of  Government  was  the 
condition  required  by  tho  natural 
father. 

6  Tayammaul  v.  8ashachalla  Nai* 
her  (1865),  10  M.  I.  A.  429  (see  this 
case  as  to  an  adoption  by  a  person  in 
extremis) ;  Bullahahant  CTiowdree  v. 
Kishenprea  Dassea  Chowdrain  (1838), 
6  Ben.  Sel.  R.  219  (2nd  edition,  270) ; 
Mandit  Koer  (Mussammat)  v.  PJiool 
Chand  Lai  (1897),  2  C.  W.  N.  154, 
at  p.  156. 

6  Bireswar  Mooherji  v.  Ardha 
Chunder  Boy  Chowdhry  (1892),  19 
I.  A.  101,  at  pp.  105,  106  ;  19  Calc. 
452,  at  p.  461. 
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understand  the  significance  of  the  act,  otherwise  thcro  is  no 
valid  gift  or  acceptance,  as  the  case  may  be. 

There  may  be  a  question  as  to  whether  the  amount  of  mental  capacity 
which  is  requisite  in  the  case  of  a  will 1 2  is  necessary  for  the  taking  a  child 
in  adoption,3  as  the  taking  in  adoption  is  a  matter  of  religious  necessity.3 

It  has  boon  held  that  if  an  adoption  has  been  brought  about 
by  fraud,  coercion,4  mistake,5  misrepresentation,6  undue 
influence,7 8  or  otherwise  than  by  the  free  consent  of  the  persons 
giving  and  taking  in  adoption,  it  is  voidable,  and  that  it  can  be 
ratified  subsequently  if  ho  one’s  interest  is  prejudicially  affected 
by  such  ratification.* 

It  is,  however,  submitted  that  in  case  of  such  fraud,  etc.,  the  adoption  is 
void,  and  is  incapable  of  ratification.  It  is  submitted  that  the  validity 
of  an  adoption  must  be  determined  at  the  time,  and  cannot  depend  upon 
future  events.9  Otherwise  the  position  of  the  adopted  son  and  his  relation 
to  his  natural  and  to  his  adoptive  family  would  remain  in  suspense.10  In 
ever\’  ease  the  interests  of  some  of  the  adoptive  relations  may  be  prejudicially 
affected  by  an  adoption.  The  interests  of  the  natural  relations  would  be 
affected,  but  not  prejudicially.  The  question  is  one  of  status,  not  of 
contract,  and  is  not  affected  by  considerations  which  are  available  in 
cases  of  contract. 

Where  the  adopter  is  a  young  widow,  the  Court  will  require  clear 
evidence  that,  at  the  time  of  adoption,  she  was  fully  informed  of  her  rights, 
and  of  the  effect  of  adoption.11  There  may,  however,  be  some  relaxation  of 
the  strictness  of  this  rale  where  the  husband  has  directed  his  wife  to  adopt.12 


1  See  Phillips  and  Trevelyan's 
“Hindu  Wills,”  2nd  ed.,  pp.  12-15. 

2  Banee  Perskad  (Baboo)  v.  Abdool 
II yc  (Moonshce  Syud )  (1876),  25  W. 
R.  C.  R.  192,  at  p.  195. 

3  Ante,  p.  101. 

4  Banganayalcamma  v.  Alwar  Betti 

(I8S9),  13  Mad.  214,  at  pp.  220  to 
224.  See  Sarkar’s  “  Law  of  Adop¬ 
tion,”  pp.  205, 431. 

6  Bayabai  v.  Bala  (1866),  7  Bom. 
H.  C.,  App .  i.,  at  pp.  xx.,  xxi. 

6  See  Bayabai  v.  Bala  (1866),  7  Bom. 
H.  C.,  App.  i.,  at  pp.  xx.,  xxi.,  xxiii. 

7  Somasekhara  Baja  v.  Subhadra- 
rmji  (1882),  6  Bom.  524.  See  Ba - 
yabai  v.  Bala  (1866),  7  Bom.  H.  C., 
App.  i.,  at  pp.  xx.,  xxi. 

8  Venkata  Narasimha  Appa  Bow 

(Sri  Bajah)  v.  Bangayya  Appa  Bow 

(Sri  Bajah )  (1905),  29  Mad.  437.  The 

question  did  not  arise  on  appeal : 


Venkata  Narasimha  Appa  Bow  v. 
Parthascvrathy  Appa  Bow  (1913),  41 
I.  A.  51 ;  37  Mad.  199 ;  18  C.  W. 
N.  554 ;  16  Bom.  L.  R.  328. 

9  See  Kovvidi  SaUiraju  v.  Pattam - 
sciti  Yenkatasioami  (1916),  32  Mad, 
L.  J.  119. 

10  Cf.  post ,  p.  156. 

11  Bayabai  v.  Bala  (1866),  7  Bom. 
H.  C.,  App.  i.,  at  pp.  xx.,  xxi.  See 
Tayammaul  v.  Sashachellct  Naiker 
(1865),  10  M.  I.  A.,  at  p.  433.  There 
have  been  a  number  of  cases  in  which 
it  has  been  held  that  if  it  is  sought 
to  make  a  purdahnashin  woman  re¬ 
sponsible  for  acts  which  are  detri¬ 
mental  to  her  interests,  it  must  be 
clearly  shown  that  she  knew  the 
effect  of  such  acts,  and  that  no  advan¬ 
tage  was  taken  of  her  :  see  post ,  p.  51 1. 

12  Bayabai  v.  Bala  (1866),  7  Bom. 
H.  C.,  App.  i.,  at  pp.  xx.,  xxi. 


CHAP.  III.] 


ASSENT. 


153 


As  to  allegation  and  proof  of  fraud,  see  Bal  Gangadhar  Tilah  v.  Shri 
Shrinivas  Pandit.  (1915),  42  I.  A.  135  ;  39  Bom.  441 ;  19  C.  W.  N,  729  ; 

17  Bom.  L.  R.  527. 

Whero  a  person  who  has  attained  tho  ago  of  majority  1  is  A^ent  oc 
adopted,  his  assent  would  be  essential  to  the  adoption.  In  adopted, 
other  cases  no  such  assent  is  necessary.2 

In  tho  case  of  Sudras  no  religious  ceremonies  are  necessary.3  Religious 

ceremonies. 

Sudras. 

An  intentional  omission  to  perform  even  unnecessary  ceremonies,  with 
a  view  to  leave  the  adoption  unfinished,4  or  a  non-performance  of  con¬ 
templated  ceremonies  in  consequence  of  death,  or  of  some  other  cause, 
may  be  evidence  to  show  that  the  adoption  is  incomplete. 

Except  in  tho  Punjab,5  and  amongst  Jains,6 *  tho  performance  Twice-bom 
of  tho  datia  homam  7  is  apparently  necessary  in  the  caso  of  tho 
twice-born  classes,  where  the  boy  is  not  of  the  same  goim  as 
the  adoptive  father. 

No  ceremonies  are  necessary  in  an  adoption  in  the  dvyamushyayam 
form  among  the  Nambudri  Brahmins.8 

Where  the  boy  is  of  the  same  gotra  as  the  adoptive  father  B0°tJa°l  aame 


1  Le.  the  age  of  majority  accord¬ 
ing  to  Hindu  law,  ante ,  pp.  46, 47.  As 
to  cases  where  the  adoption  of  majors 
is  possible,  see  ante,  pp.  147,  148. 

2  Sarkar’s  “  Law  of  Adoption,”  pp. 
280, 281.  In  Strange’s  “  Hindu  Law,” 
vol.  i.  p.  88,  it  is  said  that  £C  the 
adopted  son  must  consent,”  but  the 
authority  there  given  ( Kullean  Sing 
v.  Kirpa  Sing  (1795),  1  Ben.  Sel.  R. 
9  (2nd  ed.,  p.  11))  was  the  case  of  a 
Kritrima  adoption,  where  the  consent 
of  the  person  adopted  would  always 
be  necessary,  post ,  p.  159. 

3  Shosinath  Ghose  ( Mahashoya, ) 
v.  Krishna  Soondari  Dasi  ( Srimati ) 
(1880),  7  I.  A.  250,  at  p.  255;  0 
Gale.  381,  at  p.  388  ;  7  0.  L.  R.  313, 
at  p.  319  ;  Indromoni  Chowdhrani  v. 

Beharilal  Mullich  (1879),  7  I.  A.  24  ; 

5  Calc.  770 ;  6  C.  L.  R.  183.  See 
Govindayyar  v.  Dorasami  (1887),  11 
Mad.  5,  at  p.  6 ;  Thangathanni  v. 

Ramu  Mudali  (1882),  5  Mad.  358 ; 

4-tmaram  v.  Madho  Rao  (1884),  6  AH. 
276,  at  p.  281  ;  *Ravji  VinayaJcrav 

Jagannaih  Shanharsett  v.  LaTcshmibai 
(1887),  11  Bom.  381,  at  pp.  393,  394 ; 


Nittianand  Ghose  v.  Krishm  Dyal 
Ghose  (1871),  7  B.  L.  R.  1 ;  15  W.  R. 
C.  R.  300  ;  Per  hash  Ghunder  Roy  v. 
Dhunmonee  Dassea,  Ben.  S.  D.  A. 
1853,  p.  96. 

4  Ranee  Per  shad  (Baboo)  v.  Abdool 
Hyc  ( Moonshee  Syud )  (1876),  25  W. 
R.  C.  R.  192,  at  p.  198  ;  Talubhai  v. 
Govind  Kcishi nath  (1899),  24  Bom. 
218,  at  pp.  226,  227 ;  1  Bom.  L.  R. 
770.  See  Asiia  Mohon  Ghosh  Moulih 
v.  Nirode  Mohon  Ghosh  Moulik  (1916), 
20  C.  W.  N.  901. 

5  Tupper’s  “Punjab  Customary 
Law,”  vol.  iii.  p.  82. 

6  LakhmiChand'v.  Gatto  Bai  (1886), 
8  All.  319  ;  see  Rn p  Chand  (Lab)  v. 
Jamb'll  Parshad  (1910),  37  I.  A.  93 ; 
32  All.  247  ;  14  C.  W.  N.  545 ;  12 
Bom.  L.  R.  402.  As  to  the  rites 
which  are  usual  among  Jains,  see 
Sarkar’s  “  Law  of  Adoption,”  p.  454. 

7  Oblations  of  clarified  butter  to 
fire,  Wilson’s  “  Glossary.” 

8  Shanlcaran  v.  Kesavan  (1891),  15 
Mad.  6.  As  to  this  form  of  adoption, 
see  post,  pp.  190-193. 
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as,  for  instance,  where  he  is  a  brother’s  son,  no  religious  cere* 
monies  are  necessary,1 2 

There  is  not  very  much  direct  authority  on  the  question  whether  the 
absence  of  religious  ceremonies  in  any  case  invalidates  an  adoption  among 
the  twice-born  classes.  In  an  old  case  tho  Judicial  Committee  said,3 4 
^  Although  neither  written  acknowledgments  nor  the  performance  of  any 
religious  ceremonials  are  essential  to  tho  validity  of  adoptions ; 53  but  it 
does  not  appear  that  the  question  as  to  the  necessity  of  religious  ceremonies 
was  raised  in  that  case. 

In  reference  to  these  remarks  the  Judicial  Committeo  said  in  a  sub¬ 
sequent  case,3  It  cannot,  however,  be  considered  as  more  than  a  dictum , 
since  the  decision  was  against  the  adoption  in  fact,33 

In  a  still  later  case,  where  the  parties  were  Sudras,  the  Judicial  Com¬ 
mittee  said,4  u  It  is  perfectly  clear  that  amongst  the  twice-born  classes 
there  would  be  no  such  adoption  by  deed,  because  certain  religious  cere¬ 
monies,  the  datta  homam  in  particular,  are  in  their  case  requisite.” 

Although  it  has  been  considered  that  this  expression  of  opinion  decides 
the  question,5  ‘ 6  it  is  doubtful  if  more  was  intended  than  to  point  out  that 
such  religious  ceremonies  are  requisite  as  part  of  the  purely  ceromonial 
law,  not  that  the  validity  of  an  adoption  for  civil  purposes  depends  on  their 
due  observance.”  6  At  any  rate,  so  far  as  the  Judicial  Committee  is  con¬ 
cerned,  there  are  only  contradictory  dicta  on  the  subject. 

The  High  Courts  have  accepted  the  view  that  the  performance  of  the 
datta  liomam  is  necessary,7  but  in  one  case  only  8  has  a  High  Court,  so  far 


1  Valubai  v.  Govmd  Kashinath 
(1899),  24  Bom.  218;  1  Bom.  L.  R. 
770,  approved  of  by  the  Privy  Council 
in  Bed  Gangadhar  Tilak  v.  Phrinivas 
Pandit  (Phri)  (1915),  42  I.  A.  135; 
39  Bom.  441;  19  C.  W.  N.  729; 
17  Bom.  L.  R.  527 ;  Govindayycur  v. 
j Oorasami  (1887),  11  Mad.  5,  preferring 
on  this  point  P  ingamma  v.  Vinja - 
muri  V  enkatacharhc  (1868),  4  Mad.  H. 
C.  165,  to  Venkata  v.  Pubhadra  (1884), 
7  Mad.  548 ;  Banganayakamma  v. 
Alwar  Sctti  (1889),  13  Mad.  214,  at  p. 
219  ;  Atmararn  v.  Madho  Bao  (1S84), 
6  All.  276  ;  Betki  v.  Lak  Pati 
Pajari  (1914),  20  C.  W.  N.  19.  See 
Huebut  Bao  Mankur  v.  Govind  Bao 
Bulwant  Bao  Mankur  (1820),  2  Borr. 
75,  at  pp.  85,  87. 

2  Pootroogun  Sutputhy  v.  Pabitra 
Bhye  (1834),  2  Knapp,  287 ;  5  W.  R. 
P.  C.  109. 

3  Indromoni  Chowdhrani  v.  BeTiari - 
led  MuRick  (1879),  7  I.  A.  24,  at  p.  36; 
5  Calc.  770,  at  p.  774  ;  6  C.  L.  R.  183, 
at  p.  191. 

4  Shosinath  Ghose  ( Mohashoya )  v. 

Krishna  Poondari  Bast  (1880),  7  I.  A. 

250,  at  p.  256 ;  6  Calc.  381,  at  pp. 


388,  389  ;  7  C.  L.  R.  313,  at  p.  319. 

5  Banganayakamma  v.  Alwar  Petti 
(1889),  13  Mad.  214,  at  p.  220.  The 
parties  in  this  case  were  Vaisyas,  but 
as  there  was  no  effective  giving  or 
taking,  the  decision  of  this  question 
was  not  necessary. 

6  Atma  Bam  v.  Madho  Bao  (1884), 
6  All.  276,  at  p.  283. 

7  Banganayakamma  v.  Alwar  Petti 

(1889),  13  Mad.  124,  at  p.  220  ; 
Venkata  v.  Pubhadra  (1884),  7  Mad. 
548  ;  Govindayyar  v.  Dorasami  (1887), 
11  Mad.  5,  at  pp.  9,  10  ;  Ghandramala 
Patta  Mahadevi  (Pri  Sri )  v.  Muktuma- 
la  Patta  Mahadevi  (Pri)  (1882),  6  Mad. 
20 ;  Atmararn  v.  Madho  Bao  (1884), 
6  All.  276  ;  Oomrao  Pingh  ( Thakoor 
v.  Mehtab  Koonwer  ( Thakooranee ) 
(1868),  3  Agra  H.  C.  103a.  See 
Bavji  Vinayakrav  Jagannalh  Phankar - 
sett  v.  Laikshmibai  (1887),  11  Bom. 
381,  at  pp.  393,  394;  “  Datiaka 

Mimansa,35  v.  36 ;  West  and  Biihlcr, 
922,  923  ;  Steele,  45. 

8  Luchmun  Lall  v.  Mohun  Ball 
BJiaya  Gayal  (1871),  16  W.  R.  C.  R. 
379  ;  'postj  p,  155,  note  8. 
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as  the  writer  can  ascertain,  set  aside  an  adoption  on  the  ground  that 
religious  ceremonies  had  not  been  performed* 

It  has  been  suggested  1  that  adoption  by  a  widow  perhaps  stands  on  Adoption  hy 
a  different  footing,  as,  “according  to  the  sages,  the  twice-born  females 
hold  the  same  position  as  Sudras  with  respect  to  the  performance  of  religious 
ceremonies,”  but  this  distinction  is  not  made  by  the  cases  which  hold  that 
religious  ceremonies  are  necessary  in  the  case  of  an  adoption  in  one  of  the 
regenerate  classes.  In  some  of  those  cases  2  the  adoption  was  made  by  a 
widow. 


The  homo,  ceremony  may  be  performed  at  any  time  after 
the  actual  giving  and  taking,  and  it  does  not  seem  to  be  necessary 
that  the  father  should  perform  it.  Its  performance  after  the 
death  of  the  natural  father,3  or  of  the  adoptive  father,4  does  not 
invalidate  the  adoption.  When  the  homa  is  necessary,  the 
adoption  is  not  complete  until  it  is  performed. 

Although  it  is  usual  to  perforin  the  homa  in  the  dwelling- 
house  of  the  adopter,5  it  is  immaterial  where  the  ceremony  is 
performed.6 

There  seems  to  be  nothing  to  prevent  the  natural  and 
adoptive  parents  delegating  to  others  the  performance  of  the 
homa  ceremony.7 

Although  other  religious  ceremonies  may  be  usual,  it  docs 
not  appear  that  the  absence  of  them  invalidates  an  adoption.8 


Time  of  per¬ 
formance  of 
homa. 


Place  of 
performance. 


Delegation  of 
performance 
of  religious 
ceremonies. 

Other  religious 
ceremonies. 


■  1  Sarkar,  “  Law  of  Adoption,”  p. 

381.  Sec  “  Dattaka  Mimansa,”  s.  1, 
para.  27;  “Vyavahara  Mayukha,” 
s.  l,para.  15. 

2  Luchmun  Lall  v.  Mohun  Lall 
Bhaya  Gayctl  (1871),  16  W.  R.  C.  R. 
179  ;  Rawganayakamma  v.  Ahuar  Betti 
(1889),  13  Mad.  214 ;  Ravji  Vinaycc - 
krav  Jaggannath  Shankar  sett  v.  Lak- 
shmibai  (1887),  11  Bom.  381 ;  Atma- 
ram  v.  Madho  Rao  (1884),  6  All. 
276 ;  Oomrao  Singh  ( Thakoor )  v. 
Mehtab  Koonwer  ( Thakooranee )  (1868), 
3  Agra  H.  0.  R.  103a. 

3  Vcnkaia  v.  Subhadra  (1884),  7 
Mad.  549.  In  this  case  five  years 
had  elapsed.  In  the  interval  the 
natural  father  died,  but  the  homa 
was  performed  by  one  of  his  sons. 

4  Subbarayar  v.  Subbammal  (1898), 
21  Mad.  497  ;  S.  C.  on  appeal  (1900), 
27  I.  A.  162  ;  24  Mad.  214  ;  4  C.  W.  N. 
304 }  2  Bom.  L.  R.  982. 

5  Sarkar’s  “  Law  of  Adoption,”  pp. 

382,  383. 


G  Oomrao  Singh  (Thakooi)  v.  Mch- 
tab  Koonwer  ( Thakooranee )  (1868),  3 
Agra  H.  C.  103a. 

7  See  Subbarayar  v.  Subbammal 
(1898),  21  Mad.  497  ;  Lakshmibai  v. 
Ramchandra  (1896),  22  Bom.  590. 
As  to  the  delegation  of  the  giving 
and  receiving,  see  ante ,  pp.  132, 136. 

8  In  Luchmun  Lall  v.  Mohun  Lall 
Bhaya  Gayal  (1871),  16  W.  R.  0.  R, 
179,  the  Court  hold  that  the  per¬ 
formance  of  the  $utresti  jag  (sacrifice 
for  male  issue)  is  essential  to  the 
validity  of  an  adoption  among  the 
three  superior  castes.  G.  C.  Sarkar 
(“Law  of  Adoption,”  p.  383)  sug¬ 
gests  that  the  words  “  putresti  jag  ” 
were  in  the  judgment  in  that  case 
by  mistake  substituted  for  “  datta 
homam ,**  as  the  putresti  jag  is  only 
necessary  when  the  ceremony  of 
tonsure  has  been  performed  in  the 
natural  family  (“  Dattaka  Mimansa,” 
s.  4,  paras.  32,  49). 
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Requirement#  Provided  the  above  rules  as  to  the  capacity  to  take  in 
adoption.  adoption,  the  capacity  to  give  in  adoption,  the  capacity  to 
bo  taken  in  adoption,  and  as  to  the  act  of  adoption,  are  followed, 
an  adoption  is  valid  ;  otherwise  it  is  void,1 
Subsequent  The  invalidity  of  an  adoption,  or  of  a  power  to  adopt,  cannot 
eveilk  be  cured  by  a  subsequent  event.2 

Illustrations . 

(a)  An  adoption  made  during  the  lifetime  of  a  son  is  not  rendered  valid 
by  the  death  of  such  son.3 

(b)  A  power  to  adopt  a  son  as  co-heir  to  a  living  son  cannot  be  exercised 
even  after  the  death  of  the  living  son.4 

(c)  The  death  of  the  son’s  widow,  in  whom  the  property  has  vested, 
does  not  validate  an  adoption  made  before  her  death.5 

fon^ntdocsi  Except  in  so  far  as  the  law  in  certain  cases  requires  the 
adopt?omU°  consent  of  kinsmen  for  the  purpose  of  validating  an  adop¬ 
tion,6  the  consent  of  the  person  in  w7 8hom  the  estate  of  the 
adoptive  father  is  vested,  or  of  the  person  or  persons  entitled 
in  reversion,  does  not  validate  an  adoption  which  is  otherwise 
invalid.7 

It  has  been  held  in  Bombay  that  where  the  adoption  takes  place  with 
the  full  consent  of  the  person  in  whom  the  estate  is  vested  by  inheritance, 
even  when  such  person  has  only  a  limited  estate  such  as  that  of  a  mother,  the 
adoption  is  rendered  valid,  and  the  estate  vested  in  the  adopted  son  by 


1  Sec  Ganga  Sahai  v.  Lekhraj  Singh 
(1886),  9  All  253,  at  pp.  296,  297. 
As  to  the  application  of  the  doctrine 
factum  valet  quod  fieri  not  debuit ,  see 

ibid.;  Gurulingaswami  ( Sri  Balusu)  v. 
Bum alaks mamma  ( Sri  Balusu) ;  Badha 
Mohuti  v.  Hardai  Bibi  (1899),  26  I.  A. 

1 13,  at  p.  144;  22  Mad.  398,  at  p. 
423  ;  21  All  460,  at  p.  487 ;  3 

C.  W.  N.  427,  at  p.  448 ;  1  Bom. 
L.  B.  226 ;  Uma  Dcyi  ( Sriniati )  v. 
Gohoolanund  Das  Mahapatra  (1878), 

5  I.  A.  40,  at  p.  53 ;  3  Calc.  587,  at 
p»  601 ;  Lakshmappa  v.  Bamava 

(1875),  12  Bom.  H.  C.  362,  at  p.  398  ; 
Gaped  Narhar  Safray  v.  Hanmant 

Gafmh  Safray  (1879),  3  Bom.  273, 
at  p.  293 ;  Dharma  Dagw  v.  Bam 
Krishna  Chimnaji  (1885),  10  Bom. 
80,  at  p.  86. 

8  See  Kcmidi SafHraju  v.Paffamsefti 


V enkataswami  (1916),  32  Mad.  L.  J. 
119.  As  to  the  postponement  of  the 
religious  ceremonies,  see  ante,  p.  155. 

3  Basoo  Camumah  v.  Basoo  Ghinna 
Tencatasa,  Mad.  S.  D.  A.  1856,  p. 
20  ;  Veraprashyia  v.  Santauraja,  Mad. 
S.  D.  A.,  1860,  p.  168. 

4  Joy  Chundro  Baee  v.  Bhyrub 
Chundro  Baee,  Ben.  S.  J>.  A.  1849,461. 

6  Budma  Coomari  Debi  v.  Court  of 
Wards  (1881),  8  I.  A.  229 ;  8  Calc.  302. 

4  Ante,  pp.  120-126. 

7  Annammah  v.  Mabbu  Bali  Baddy 
(1875),  8  Mad.  H.  C.  108,  at  p.  112 ; 
MohendroloU  Mookerjee  v.  Bookiney 
Dabee  (1864),  Coryton,  42,  at  p.  43 ; 
Adivi  Surya  Prakasa  Bao  v.  Nida- 
marty  Gangaraju  (1909),  33  Mad.  228. 
See  Anandibai  v.  Kashibai  (1904), 
28  Bom.  461,  at  p.  465 ;  6  Bora.  L.  K. 
461, 
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such  consent ; 1  but  there  is  authority  to  the  contrary  to  be  found  In  de¬ 
cisions  of  the  same  Court.2 

It  is  submitted,  that  although  the  consent  may  have  the  effect  of  estop¬ 
ping  the  person  consenting  from  denying  the  adoption,3  and  thereby  divesl  - 
ing  the  estate,  it  cannot  otherwise  affect  the  validity  of  the  adoption  as  for 
example  it  cannot  affect  the  inheritance  by  or  to  collaterals. 

As  to  the  consent  of  a  son  to  an  adoption  by  his  father,  see  ante , 
pp.  105,  106. 

As  to  consent  to  the  devesting  of  estates  on  adoption,  see  post,  p.  197. 

As  to  estoppel  and  acquiescence,  see  post,  pp.  172,  173. 

An  adoption  once  validly  made  cannot  be  cancelled  by  the  Cancellation  or 
natural  or  adoptive  parents,4  or  renounced  by  the  adopted  son.6  RenuneiatI0n* 

There  is  nothing  to  prevent  an  adopted  son  renouncing  any  interest 
in  property  which  would  come  to  him  as  such.6 

Kritrima  Form  op  Adoption. 

In  the  district  of  Mithila,  or  Tirhoot,,7  where  it  is  the  pro- Adoption  in 
vailing  form,8  and  in  the  adjoining  districts,9  a  form  of  adoption 
called  the  Kritrima 10  is  practised,  and  is  recognized  by  the  law. 


1  Payapa  Akkapa  Patel  v.  Appanna 
(1898),  23  Bom.  327,  at  pp.  331,  332 ; 
Siddappa  v.  Ningangavda  (1914),  38 
Bom.  724  ;  16  Bom.  L.  R.  663  ;  Babu 
Amaji  v.  Rainoji  Krishnarav  (1895), 

21  Bom.  319  ;  Gopal  Balkrishna  Ken- 
jale  v.  Vishnu  Raghunath  Kenjale 
(1898),  23  Bom.  250  ,*  Rupchand  Hin - 
dumal  v.  Rukhmabai  (1871),  8  Bom. 
H.  C.  A.  C.  J.  114,  at  p.  122.  From 
any  point  of  view  the  consent  of  a 
minor  is  not  sufficient  to  validate  an 
adoption ;  Vasudeo  Vishnu  Manohar 
v.  Ramchandra  Vinayak  Modak  (1896), 

22  Bom.  551. 

2  See  Dharnidhar  ( Shri )  v.  Chinto 
(1895),  20  Bom.  250,  at  p.  258; 
Vasudeo  Vishnu  Manohar  v.  Ram¬ 
chandra  Vinayak  Modak  (1896),  22 
Bom.  551,  at  p.  555 ;  Bharmawa  v. 
Sangappa  (1900),  2  Bom.  L.  R.  628  ; 
Anandibai  v.  Kashibai  (1904),  28 
Bom.  461,  at  p.  465 ;  6  Bom.  L.  R. 
464. 

8  Post ,  p.  172. 

4  Colebrooke’s  “  Digest,”  vol.  ii.  p. 
Ill ;  Strange’s  “  Hindu  Law,”  vol.  ii. 
p.  108  ;  SuJchbasi  Lai  v.  (human  Singh 
(1879),  2  All.  366 ;  Huebut  Rao 
Manhrnr  v.  Govind  Rao  Bulwmt  Rao 
Manhur  (1823),  2  Ron*.  75. 


6  Mahadu  Game  v.  Bayaji  Sidu 
(1893),  19  Bom.  239;  Ruvee  Bhudr 
v.  Roopshunker  Shunkerjee  (1823),  2 
Borr.  656,  at  pp.  665,  671. 

6  Post ,  p.  188. 

7  See  ante ,  p.  14. 

8  Kullean  Sing  v.  Kirpa  Sing  (11^5), 
1  Ben.  Sel.  R.  4  (new  edition,  11) ; 
Sutputtee  (Mussummcmt)  v.  Indranund 
Jha  (1816),  2  Ben.  Sel.  R.  173,  note  to 
p.  175  (new  edition,  221,  note  to  p. 
224) ;  Colebrooke’s  “  Digest,”  vol.  iii. 
p.  276  ;  Strange’s  “  Hindu  Law,”  vol. 
ii.  p.  204.  There  is  nothing  to  pre¬ 
vent  a  daitaka  adoption  in  the  Mithila 
district  by  a  man  ;  Sarkar’s  “  Law  of 
Adoption,”  p.  447 ;  but  a  widow 
cannot  adopt  in  that  form  according 
to  the  Mithila  school. 

9  Sarkar’s  “  Law  of  Adoption,”  p. 
448.  In  a  note  to  Srinath  Serma  v. 
Radhakaunt  (1796),  1  Ben.  Sel.  R.  15, 
at  p.  16  (now  edition,  19,  at  p.  21), 
it  is  said  that  this  form  of  adoption 
“  is  in  use  in  North  Behar,  and  the 
contiguous  districts  of  Baglipore 
(Bhaughulpore)  and  Pumea.” 

10  Factitious.  Kritrima  puira  means 
the  son  made,  Wilson’s  “  Glossary,” 
p.  297. 
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This  form  of  adoption  is  not  to  be  confounded  with  the  adoption  of 
a  Kritrima  son  according  to  the  Smritis  and  commentaries.  The  latter 
held  the  same  position  as  a  Pattaka  son,  and  the  ceremonies  and  conditions 
were  apparently  identical  in  both  cases.  The  Kritrima  form  of  adoption 
which  in  ancient  times  prevailed  throughout  India  has  long  been  obsolete. 

The  modem  form  of  Kritrima  adoption  is  based  upon  recent  authorities, 
and  is  said  to  owe  its  origin  to  the  prohibition  1  of  adoption  by  a  widow  in 
the  Mithila  country.2 3 

Who  can  Either  a  man  or  a  woman  can  adopt  in  this  form,  provided 

adopt.  ill  0  x 

he  or  she  has  no  son,**  grandson,  or  great  grandson  in  existence. 

A  wife  or  widow  so  adopting  does  not  require  the  assent  of 
her  husband  or  of  his  kinsmen.4  She  cannot  adopt  a  son  to 
her  husband  in  this  form,  even  if  she  receives  his  permission.5 

A  husband  and  wife  can  adopt  jointly,  or  they  may  each 
adopt  a  separate  son  under  this  form.6 

adopted^  be  that  he  must  belong  to  the  same  class  7  as  the  person 

adopting  him,  there  is  no  restriction  as  to  the  person  to  be 
adopted.8 


Relationship.  ^  The  relationship  of  the  adopter  and  the  adopted  does  not,  it  is  submitted, 
affect  the  validity  of  the  adoption. 

In  Purmessur  Putt  Jha  ( Chowilree )  v.  Hunooman  Putt  Roy,9  the  adoption 
of  a  sister's  son  by  a  Brahmin  in  the  Kritrima  form  was  upheld,  but  in  an 
earlier  case,™  the  adoption  of  an  elder  brother  by  a  younger  brother  was 
held  invalid. 


In  A  unkoo  Singh  v.  Purm  Phun  Singh,11  an  adoption  of  a  sister’s  son 
in  the  Kritrima  form  was  upheld,  but  on  the  ground  that  the  parties  did 
not  belong  to  one  of  the  regenerate  classes. 

According  to  the  Dvaita-Parishishta  of  Kesaba  Misra,  a  pundit  of 
Mithila,  even  a  father  or  a  brother  may  be  adopted.12 


1  Ante,  p.  120. 

2  W.  Maenagh ten’s  “  Hindu  Law,” 
vol.  i.  pp.  95-100. 

3  Sarkars  “Law  of  Adoption,” 
p.  449. 

4  W.  Maenagh  ten’s  “Hindu  Law,” 
vol.  ii.  pp,  195,  196.  Shibkoerec 
(Mussamut)  v.  Joogun  Singh  (1867), 
8  W.  R.  C.  R.  155,  at  p.  157;  Col¬ 
lector  of  Tirhoot  v,  Hurojpershad 
Mohunt  (1S67),  7  W.  R.  C.  R.  500. 

5  See  answers  of  pundits  in  Sree- 
naram  Rai  v.  Bhjci  Jha  (1812),  2  Ben. 
Sel.  R.  23,  at  p.  27  (new  edition,  29, 
at  pp.  34,  35). 

6  See  Sreencirain  Rai  v.  Bhya  Jha 
(1812),  2  Ben.  Sel.  R.  23,  at  p.  27 
(new  edition,  29,  at  p.  34) ;  1  W . 
Macn.  101. 

7  See  anle,  pp.  22,  23,  138. 


8  Purmessur  Putt  Jha  ( Chowdree ) 
v.  Hunooman  Putt  Roy  (1837),  6  Ben. 
Sel.  R.  192  (new  edition,  235,  at  p. 
246) ;  1  Maenagh  ten’s  “  Hindu  Law,” 
pp.  75,  76. 

9  (1837),  6  Ben.  Sel.  R.  192  (new 
edition,  p.  235). 

.  10  Runjeet  Sing  {Baboo)  v.  Obhyc 
Karain  Sing  [Baboo]  (1817),  2  Ben. 
Sel.  R.  245  (new  edition,  315). 
Sir  Wm.  Maenagh  ten  points  out 
(“  Hindu  Law,”  vol.  i.  p.  76,  n.)  that 
the  authorities  cited  by  the  law 
officers  in  that  case  had  relation  to 
the  Pattaka  form  of  adoption. 

11  (1869),  12  W.  R.  C.  R.  356. 

12  Ooman  Putt  v.  Kunhia  Singh 
(1822),  3  Ben.  Sel.  R.  145,  at  p.  149 
(new  edition,  192,  at  p.  199). 
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Sir  William  Macnaghten  considers  that  there  is  no  restriction  except 
as  to  tribe,1  but  Sastri  G.  0.  Sarkar  2  contends  that  the  rule  as  to  relation¬ 
ship  applicable  to  an  adoption  in  the  Dattaka  form  3  are  equally  applicable 
to  an  adoption  in  the  Kritrima  form. 

The  age  of  the  son  adopted  in  this  form  is  immaterial4  ASe* 

The  performance  of  the  initiatory  ceremonies  in  the  natural  family,5 
or  the  marriage,6  does  not  prevent  the  adoption. 

The  consent  of  the  adopted  son,7  and  the  consent  (or  at  Consent, 
any  rate  the  absence  of  the  express  dissent)  of  his  parents, 
if  living,  is  necessary  to  this  form  of  adoption,  when  he  is  a 
minor.8 

The  relationship  being  one  created  by  contract,  the  consent  of  all  the 
necessary  parties  must  synchronise.  An  assent  given  by  the  son  after  the 
death  of  the  adoptive  father  to  an  adoption  to  which  the  adoptive  father 
assented  before  his  death  will  not  be  sufficient.9 

No  ceremonies  are  necessary,!0  and  no  particular  form  is  Ceremonies, 
required  to  be  observed, 

Colcbrooke 11  cites  from  ct  Rudradhara  in  the  Suddhiviveka,*’  the 
following : — 

“  Tho  form  to  be  observed  is  this.  At  an  auspicious  time,  the  adopter 
of  a  son  having  bathed,  addressing  the  person  to  be  adopted,  who  has  also 
bathed,  and  to  whom  he  has  given  some  acceptable  chattel,  says,  4  Be  my 
son.’  He  replies,  4 1  am  become  thy  son.’  The  giving  of  some  chattel 
arises  merely  from  custom.  It  is  not  necessary  to  the  adoption.  The 
consent  of  both  parties  is  the  only  requisite ;  and  a  set  form  of  speech  is 
not  essential.”  12 


1  I.e.  caste  or  class,  44  Hindu  Law,” 
vol.  i.  pp.  75,  76. 

2  “  Law  of  Adoption  ”  p.  339, 
“  Dattaka  Mimansa,”  s.  5,  paras. 
47-56, 

3  Ante,  pp.  138-144. 

4  Shibkoeree  ( Mu&samut )  v.  Joogun 
Singh  (1867),  8  W.  R.  C.  R.  155,  at 
p.  158 ;  Ocman  Dutt  v.  Kunhia  Singh 
(1822),  3  Ben.  Sel  R.  145  (new 
edition,  192,  at  p.  197). 

5  W.  Maenaghten’s  44  Hindu  Law,” 
vol.  ii.  p.  196.  “Initiation  into  the 
family  of  the  adopter  is  not  practised  ” 
in  this  form  of  adoption,  Strange’s 
“  Hindu  Law,”  vol.  ii.  p.  204. 

6  W.  Macnaghten’s  “  Hindu  Law,” 
vol  l  p.  76. 

7  J/uchmun  Lall  v.  Mohun  Lall 

BUyct  Gayal  (1871),  16  W.  R.  0.  R. 

179,  at  p.  180;  Durgopal  Singh  v. 


Boopun  Singh  (1839),  6  Ben.  Sel  R. 
271  (new  edition,  p.  340) ;  Suther¬ 
land’s  44  Synopsis,”  673  ;  W.  Mae¬ 
naghten’s  44  Hindu  Law,”  vol  ii. 
p.  196. 

8  W.  Macnaghten’s  “Hindu  Law,” 
ii.  196. 

9  Sutputtee  (Mussnmat)  v.  Indra- 
nund  Jha  (1816),  2  Ben.  Sel  R.  137 
(new  edition,  221). 

10  Shibkoeree  ( Mussumat )  v.  Joogun 
Singh  (1867),  8  W.  R.  155,  at  p.  158. 

11  44  Mitakshara,”  chap.  i.  s.  11, 
para.  17,  note. 

12  Referred  to  in  Durgopal  Singh  v. 
Boopun  Singh  (1839),  6  Ben.  Sel  R. 
271,  at  p.  273  (new  edition,  340,  at 
p.  342).  See  Kullean  Sing  v.  Kirpa 
Sing  (1795),  1  Ben.  Sel.  R.  9  (new 
edition,  11,  at  p.  12).  W.  Mac¬ 
naghten’s  “  Hindu  Law,”  vol.  i.  p.  98. 
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A  Kriirima  adoption,  when  once  validly  made,  cannot  be 
revoked.1 


Some  other  Special  and  Local  Forms  op  Adoption. 


Gyawals 


IUatom 

adoption. 


Effect  of 

illatom 

adoption* 

Inheritance. 


In  the  district  of  Gya  there  is  amongst  the  Gyawal  Brahmins  a  practice 
of  adoption  in  a  form  which  is  similar  to  the  Kriirima  form.  It  is  purely 
contractual,  and  does  not  affect  the  position  of  the  adopted  son  in  his 
natural  family.2 

Among  the  Reddi  caste  3  it  is  customary  for  a  man  who  has  no  son  4 
to  affiliate  a  son-in-law  by  what  is  called  an  Illatom  5  adoption. 

This  custom  prevails  in  the  Bellary,  Kurnool,  Cuddapah,  Nellore,  and 
North  and  South  Arcot  districts,6  but  not  among  the  Kondarazu  caste  of 
the  Vizagapatam  district.7  There  is  no  mention  of  this  form  of  adoption 
in  the  Digests,  and  there  are  few  decided  eases  on  the  subject.8  It  is 
necessary  to  determine  each  case  according  to  the  evidence  as  to  the  custom, 
and  its  effects,  which  may  he  brought  forward.9 

It  is  uncertain  whether  a  man  having  a  son  can  affiliate  a  son-in-law  in 
this  form  of  adoption,  whether  the  affiliation  is  effected  by  the  introduction 
into  the  family,  or  requires  for  its  completion  marriage  with  a  daughter, 
and  whether,  if  the  father  be  dead,  the  right  may  be  exercised  by  a  surviving 
pat  ernal  grandfather. 1 0 

A  son-in-law  so  adopted  stands  for  purposes  of  inheritance  in  the  place 
of  a  son,  and  in  competition  with  natural  bom  sons,11  or  sons  adopted  in 
the  Dattaka  form,12  takes  an  equal  share. 

He  does  not  lose  any  of  his  rights  of  inheritance  in  his  natural  family,33 
nor  do  the  members  of  his  natural  family  lose  their  rights  of  succession  to 
him.14 


1  W.  Macnagh ton’s  £!  Hindu  Law,” 
vol.  ii,  p.  19C>. 

2  See  Luchmun  Lai  Chowdhry  v. 
Kanhya  Lai  Mowar  (1894),  22  I.  A. 
51;  22  Calc.  609 ;  Luchmun  Lall  v. 
Mohan  Lall  Bhaya  Gayal  (1871),  16 
W.  R.  C.  R.  179  ;  Laehmi  Dai  Molm- 
tain  (MussL)  v.  Kissen  Lall  Pahari 
Mahaton  Gayal  (1906),  11  C.  W.  N. 
1 47. 

8  The  principal  caste  of  Telinga 
cultivators,  a  caste  of  Sudras,  Wilsow|| 
“  Glossary,”  p.  442. 

4  See  Yachereddy  Chinna.  Bassavapa 
v.  Yachereddy  Gowdaya  (1835),  5  W. 
R.  P.  C.  114. 

5  Illaia ,  a  bride’s  father  having  no 
son,  and  adopting  his  son-in-law, 
Wilson’s  ££  Glossary,”  p.  216. 

6  Balarami  Beddi  ( Sivada )  v.  Pern 

BMi  (Sivada)  (1883),  6  Mad.  2G7,  at 

p.  269.  See  also  Hanumantamma  v. 

Bam  Beddi  (1881),  4  Mad.  272. 


7  Narasimha  Bazu  v.  Veerahhadra 
Baza  (1893),  17  Mad.  287. 

8  See  Hanumantamma  v.  Rami  Beddi 
(1881),  4  Mad.  272,  at  p.  275  ;  Tayv - 
mancc  Beddi  v.  Penmal  Beddi  (1862), 
1  Mad.  H.  C.  51. 

9  See  Chinna  Ohayya  v.  Sura  Beddi 
(18 Q7),  21  Mad  226  ;  Mallet  Beddi  v. 
Padmamma  (1893),  17  Mad.  48,  at 
p.  50. 

10  Hanumantamma  v.  Band  Beddi 
(1881),  4  Mad.  272,  at  pp.  282,  283. 

11  Hanumantamma  v.  Ilami  Beddi 
(1881),  4  Mad.  272,  at  p.  283.  This 
places  him  in  a  better  position  than 
a  Dattaka  son,  see  post,  pp.  187,  188. 

■  12  See  Chenchamma  v.  Subbay  a 
(1885),  9  Mad.  114,  at  p.  116. 

13  Balarami  Beddi  ( Sivada )  v.  Pera 
Beddi  ( Sivada )  (1883),  6  Mad.  267. 

14  Ramakristna  v.  Subbakka  (1889), 
12  Mad.  442. 
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An  illatom  son-in-law  can  deal  with  property  acquired  by  him,  as  such,  Disposal 
in  the  same  way  as  he  can  deal  with  any  other  self-acquired  property.  His 
sons  have  no  right  therein  by  virtue  of  their  birth.1 

The  property  received  by  the  illatom  son-in-law,  as  such,  passes  to  his  Heirs, 
heirs  in  the  same  way  as  self-acquired  property. 2  The  heirs  of  the  adopter 
have  no  right  in  it. 

It  is  uncertain  whether  a  son-in-law  so  adopted  obtains  a  right  to  insist  Bitfht  to 
upon  partition  of  ancestral  property  during  the  father's  lifetime.3  He  Partltlon* 
apparently  cannot  do  so,  as  it  has  been  held  that  there  is  no  right  of  sur-  ^vivorship 
vivorship  between  him  and  an  adopted  son  living  in  commensality  with 
him,4  and  the  interest  acquired  by  the  illatom  son-in-law  is  to  be  treated  as 
self -acquired  property.5 

The  taking  of  a  son-in-lawT  in  illatom  adoption  does  not  prevent  the 
subsequent  adoption  of  a  Dattaha  son.6 

In  Nair  families  governed  by  the  Mar u ma Hccithayam  rule  of  inheritance,  Malabar  law, 
the  right  (and  perhaps  duty)  to  adopt  females  into  the  family  or  tarn  vail 
is  vested  in  the  kamavan ,  or  head  of  a  family,  but  he  cannot,  except  in  the  system, 
ease  of  custom  or  where  it  is  essential  to  the  preservation  of  the  taravad , 
adopt  without  consulting  the  co -sharers. 7  It  cannot  be  so  essential  until 
the  last  possible  karnavan  has  been  reached. 

Under  the  Aliyasanta  system  the  last  female  member  of  the  family 
cannot  adopt  a  daughter  without  the  consent  of  her  son.8 

As  to  the  adoption  by  Nambudri  Brahmins  following  this  law,  see 
Svbramanyan  v.  Paramaswaran  (1887),  11  Mad.  116. 

As  to  the  law  of  adoption  in  Malabar,  see  Moore's  “  Malabar  Law  and 
Customs.” 

In  families  governed  by  the  Makkaiayam  9  rule  of  inheritance,  there  Makkatayam 
are  three  systems  of  adoption.10  system. 


1  Challa  Papi  Beddi  v.  Challa  Koti 
Beddi  (1872),  7  Mad.  H.  C.  25. 

2  Chcnchamma  v.  Subbay  a  (1885), 
9  Mad.  114  ;  Challa  Papi  Beddi  v. 
Challa  Koti  Beddi  (1872),  1  Mad. 
H.  C.  25;  Bamakristna  v.  Subbakka 
(1889),  12  Mad.  442.  See  Mallei 
Beddi  v.  Padmamma  (1893),  17  Mad. 
48,  at  p.  50. 

3  Hanumaniamma  v.  Bami  Beddi 
(1881),  4  Mad.  272,  at  p.  283.  Like 
other  questions  as  to  the  incidents  of 
this  form  of  adoption  this  question 
must  be  determined  on  evidence  of 
custom,  Chinna  Obayya  v.  Sura  Beddi 
(1897),  21  Mad.  226. 

4  Chenchamma  v.  Subbaya  (1885), 
9  Mad.  114.  In  Malta  Beddi  v. 
Padmamma  (1893),  17  Mad.  48,  the 
Court  on  the  evidence  decided  against 
a  claim  of  survivorship  made  by  a 
male  member  of  the  family  against 
the  daughters  of  the  son  of  an  illatom 
son-ip-law. 

5  Above. 

6  This  was  done  in  Chenchamma  v. 


Subbay  a  (1885),  9  Mad.  114,  at  p.  115. 

7  Thiruthipalli  Baman  Menon  v, 
Vanangattil  Pctliescri  Baman  Menon 
(1900),  27  I.  A.  231 ;  24  Mad.  73  ; 
4  C.  W.  N.  810,  citing  Strange’s 
“  Manual,'5  s.  403,  which  is  as 
follows  :  “On  failure  of  the  sister's 
progeny,  male  and  female,  the  head 
of  the  family  may  make  adoption. 
The  descent  being  in  the  female  line, 
the  adoption  must  be  of  a  female. 
In  view  of  the  probable  minority  of 
her  offspring  at  the  period  when  the 
management  may  fall  in,  a  male,  her 
brother,  may  be  taken  in  adoption  at 
tlie’  same  time  with  herself,  in  order 
to  afford  provision  for  the  adminis¬ 
tration  of  the  affairs  of  the  family, 
and  for  conduct  of  the  religious  rites 
to  he  observed  therein.” 

8  Chandu  v.  Subba  (1889),  13  Mad. 
209 ;  Cotay  Hegaday  v.  Manjoo 
Kimpty ,  Mad.  S.  D.  A.  1859,  p.  138. 

9  Inheritance  by  the  male  line, 
Wilson’s  “  Glossary,”  p.  587. 

10  “  Travancorc  Census  of  1891,” 
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(a)  “  In  the  first,  ten  hands  or  five  persons  take  part,  viz.  the  adopting 
parents,1  the  natural  parents,  and  the  boy.” 

Wigram  says  that  this  form  is  probably  almost  identical  with  the 
ordinary  Hindu  adoption.2  It  is  called  patfaJcayyal  dating 

(h)  Adoption  by  Chamatha ,  i.e.  by  burning  a  piece  of  sacred  grass.4 
(c)  The  third  form  is  akin  to  the  Kritrima  form.  It  is  “  commonly 
adopted  by  Brahmin  widows  and  Sudras  for  the  purpose  of  perpetuating 
the  family  when  it  is  in  danger  of  becoming  extinct.  There  is  no  limit  as  to 
age  or  number  of  persons  adopted.  The  only  limit  seems  to  be  that  the 
person  or  persons  adopted  should  be  of  the  same  mmsham  or  tribe  as  the 
adopter.  Among  Sudras  the  adoption  should  be  of  one  or  more  females, 
but  it  is  frequently  accompanied  by  the  adoption  of  a  male  for  the  purpose 
of  providing  for  the  future  management  of  the  adopter’s  property.  Some¬ 
times  a  whole  family  of  adults  is  adopted.”  5 

The  practice  among  Nambudris,  that  only  the  eldest  marries,  necessarily 
limits  the  right  of  adoption  to  his  line.6  44  But  if  there  is  any  male  relative 
at  all,  however  distant,  then  he  is  not  entitled  to  the  right  of  adopting. 
The  nearest  and  oldest  relative  must  be  made  to  marry,  and  thus  preserve 
the  family  continuity.  But  if  there  should  be  no  prospect  of  his  brothers 
getting  issue,  and  if  they  should  give  their  consent  to  the  act,  then  he  may 
have  recourse  to  an  adoption,  to  which  the  consent  of  the  other  relatives 
is  not  necessary.  If,  however,  he  adopts  one  of  his  distant  relatives,  in 
that  case  the  consent  of  all  his  other  relations,  however  distant,  will  be 
necessary.”  7 

Among  the  Nambudri  Brahmins,8  a  widow  can  adopt  or  appoint  an 
heir  in  order  to  perpetuate  her  illam ,®  in  the  absence  of  dayadies ,10  whose 
relationship  is  the  cause  of  two  or  three  days’  pollution,11  or  with  their 
consent.12  It  is  usual,  but  apparently  not  indispensable  in  such  case,  to 
require  the  person  so  adopted  or  appointed  to  marry  for  the  purpose  of 
continuing  the  illam.lz  There  is,  apparently,  no  limit  of  age.14 

There  seems  also  to  have  been,  or  to  be,  a  custom  that  if  a  Nambudri 
widow  directs  a  person  to  marry  to  raise  up  issue  for  her  illam ,  the  status 


p,  686 ;  Wigranx’s  “Malabar  Law 
and  Custom,”  p.  4. 

1  Wigram’s  “  Malabar  Law  and 
Custom,”  p.  4. 

2  Ib  id. 

3  See  Vasudevan  v.  Secretary  of 
State  (1887),  11  Mad.  157,  at  p.  174. 

4  See  Vasudevan  v.  Secretary  of 
State  (1887),  11  Mad.  157,  at  p.  182. 
“Travancorc  Census  of  1891,”  p. 
G85. 

c  Wigram’s  “  Malabar  Law  and 
Custom,”  pp.  4,  5. 

6  Mayne’s  “  Hindu  law,”  8th  ed., 
p.  274. 

7  “Travancore  Census,  1891,”  p. 
685.  See  Wigram’s  44  Malabar  Law 
and  Custom,”  pp.  13-15.  As  to  the 
general  law  of  the  Nambudris,  see 
Vasudevan  r.  Secretary  of  State  (18*87), 


11  Mad.  157. 

8  As  to  Nambudri  Brahmins  who 
follow  the  Marumakkathayam  system, 
see  Subramanyan  v.  Paramaswaran 
(1887),  11  Mad.  116. 

9  A  family. 

10  Kinsmen. 

11  Vasudevan  v.  Secretary  of  State 
(1887),  11  Mad.  157,  at  p.  188. 
There  is  no  substantial  distinction 
between  the  power  to  make  a  Kritrima 
adoption  {ante,  pp.  157—160)  and  the 
power  to  appoint  an  heir,  ibid.,  at 
p.  174.  See  also  p.  189. 

12  Keshavan  v.  Vasudevan  (1884), 
7  Mad.  297. 

13  See  Vasudevan  v.  Secretary  of 
State  (1887),  11  Mad.  157,  at  p.  189. 

14  Keshavan  v.  Vasudevan  (1884), 
7  Mad.  297,  at  p.  290. 
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of  the  son  in  the  illam  for  which  he  is  begotten,  is  that  of  a  son  obtained  in 
gift  by  adoption.1 

It  is  unsettled  whether  the  Courts  will  recognize  the  common  practice  Adoption  of 
of  dancing-girls  and  prostitutes  to  adopt  daughters,  but  except  where  dancin^giris 
the  child  has  been  taken  in  such  a  way  as  to  make  her  reception  punishable  and  prasti- 
by  the  Criminal  law,  it  is  submitted  that  there  is  no  reason  why  the  Courts  tutes* 
should  not  give  effect  to  such  usage.2 

In  cases  of  adoption,  prior  to  the  coming  into  force  of  the  Indian  Penal 
Code,3  the  Courts  in  Madras  recognized  the  custom,4  but  declined  to 
extend  it  by  allowing  a  plurality  of  adoptions. 5  It  was  also  held  that  no 
ceremonies  were  necessary,  and  that  mere  recognition  was  sufficient.8 
Apparently  the  adoptive  mother  cannot  adopt  if  she  has  a  daughter.  It 
is  immaterial  whether  she  has  a  son. 7 

In  an  old  case  in  Bengal 8  the  Court  declined  to  recognize  such  adoptions, 
and  in  a  Bombay  case,9  the  report  of  which  does  not  show  when  the  adop¬ 
tion  took  place,  but  where  apparently  it  had  taken  place  before  the  coming 
into  force  of  the  Indian  Penal  Code,  the  Court,  in  declining  to  recognize  the 
adoption,  gave  reasons  which  are  as  applicable  to  cases  before  that  Act 
came  into  force  as  thereafter. 

In  a  later  Bombay  case,  effect  was  given  to  an  adoption  effected  by  a 
dying  prostitute  for  the  purpose  of  providing  for  the  performance  of  her 
funeral  ceremonies,  and  the  inheritance  of  her  property.10 

In  cases  where  a  minor  under  the  age  of  sixteen  years  has  been  sold 
or  otherwise  disposed  of,  or  received  with  intent  that  she  shall  be  employed 
or  used  for  the  purpose  of  prostitution  (and  this  generally  happens  in  the 
cases  of  so-called  adoptions  by  dancing-girls  or  prostitutes),11  the  disposal 
or  reception  of  the  girl  is  punishable  by  the  Penal  Code,12  and  therefore,  as 
being  prohibited  by  law,  no  effect  can  be  given  to  it  by  the  Court.13 


1  Toitakara  Alluttar  Mcmahal  Nar - 
fain  Nambudripad  v.  Puvally  Manihal 
Trivikrama  Nambudripad ,  Mad.  S.  D. 
A.  1855,  p.  125,  referred  to  in  Vasude - 
van  v.  Secretary  of  State  (1887),  11 
Mad.  157,  at  pp.  175,  176. 

2  See  Manjamma  v.  Sheshgirirao 
(1902),  26  Bom.  491,  at  p.  495 ;  4 
Bom.  L.  R.  116.  See  ante ,  p.  31. 

3  Act  XLV.  of  1860,  which  came 
into  force  on  the  1st  of  May,  1861. 

4  See  V enkatachcttum  v.  Venkata - 
swamy,  Mad.  dec.  of  1856,  p.  65; 
Venku  v.  Mahalinga  (1888),  11  Mad. 
393 ;  Muttuhannu  v.  Paramasami 
(1888),  12  Mad.  214;  Chalakonda 
Alasani  v.  Chalakonda  Ratnachalam 
(1864),  2  Mad.  H.  C.  56  ;  Steele,  185, 
186  ;  Strange’s  “  Manual,”  paras.  98, 
99. 

5  Venku  v.  Mahalinga  (1888),  11 
Mad.  393 ;  Muttuhannu  v.  Parama¬ 
sami  (1888),  12  Mad.  214. 

'VenkaiacheUum  v.  V enkataswamyf 


Mad.  dec.  of  1856,  p.  65. 

7  Strange’s  {C  Manual,”  para.  99. 

8  Hencower  Bye  (Doe  dem)  v.  Hans - 
cower  Bye  (1818),  2  Mori.  Big.  133. 

9  Mathura  Naikin  v.  Em  Naikin 
(1880),  4  Bom.  545,  followed  in  Hira 
Naikin  v.  Radha  Naikin  (1912),  37 
Bom.  116  ;  14  Bom.  L.  R.  1129.  See 
Ghasiti  v.  Nanhi  Jan  (1893),  20  I.  A. 
193,  at  pp.  201,  202 ;  21  Calc.  149, 
at  p.  156. 

10  Manjamma  v.  Sheshgirirao  (1902), 
26  Bom.  491,  at  p.  495  ;  4  Bom.  L.  R. 
116. 

11  See  Mathura  Naikin  v.  Em 
Naikin  (1880),  4  Bom.  545,  at  p.  570. 

12  Act  XLV.  of  I860,  ss.  372,  373. 
See  Queen- Empress  v.  Romania  (1889), 
12  Mad.  273. 

13  Sanjivi  v.  J alajakshi  (1899),  21 
Mad.  229 ;  Kamalakshi  v.  Ramasami 
Chelti  (1895),  19  Mad.  127  r  see 
Manjamma  v.  Sheshgirirao  (1902), 
26  Bom.  491 ;  4  Bom.  U  K  II& 
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[chap.  in. 


Suits  in  which 
question  of 
adoption 
arises. 


Who  is  entitled 
to  dispute 
adoption. 

.Adoption  by 
widow. 


In  Venku  v.  Malwlinga ,x  Muttusami  Ayyar,  J.,  said,  ctWe  may  set 
aside  or  decline  to  enforce  a  contract  or  disposition  which  has  for  its  imme¬ 
diate  object  the  prostitution  of  a  minor  during  her  minority  so  as  to  leave 
her  no  choice  of  married  life  when  she  is  over  sixteen  years.  The  policy 
of  the  Penal  Code,  as  it  seems  to  me,  is  not  to  obliterate  altogether  the  line 
of  distinction  between  the  province  of  ethics  and  that  of  law,  but  to  protect 
the  chastity  of  minors  and  to  assure  to  them  the  freedom  of  choosing  married 
life  when  they  attain  their  age,  whether  they  are  the  natural  or  adopted 
daughters  of  dancing  women,  and  to  leave  otherwise  the  incidents  of  their 
legal  status  as  daughters  untouched,  whether  the  parties  concerned  are 
dancing  women  or  ordinary  Hindus.” 

Effect  was  given  to  an  adoption  by  a  prostitute  dancing-girl  in  Kara- 
mnna  v.  Gang  it.1 2 


Disputes  as  to  Adoption. 

A  question  as  to  the  factum  or  validity  of  an  adoption 
would  arise  in  a  suit  or  other  proceeding  in  which  the  alleged 
adopted  son  is  asserting  Ms  title  as  such,  or  in  a  suit  brought 
against  him  for  the  purpose  of  disputing  his  title  as  an  adopted 
son,  or  in  a  suit  to  recover  property  held  by  him  by  virtue  of 
such  alleged  title,  or  in  a  suit  for  the  purpose  of  preventing  him 
from  acting  as  adopted  son.3 

An  alleged  adoption  may  be  disputed  by  any  person  whose 
interests  are  prejudicially  affected  by  it.4 

A  suit  to  declare  the  invalidity  of  an  adoption  by  a  widow 
can  only,  as  a  general  rule,  be  brought  by  the  presumptive 
reversionary  heir.5  Such  a  suit  may  be  brought  by  a  more 
distant  reversioner,  if  those  nearer  in  succession  are  in  collusion 
with  the  widow  or  have  precluded  themselves  from  interfering,6 


1  (1888),  II  Mad.  303,  at  p.  402, 
differed  from  in  Him  Naikin  v. 
Sadha  Naikin  (1912),  37  Bom.  11G, 
at  p.  120;  14  Bom.  L.  R.  1129,  at 
p.  1133. 

2  (1889),  13  Mad.  133. 

3  In  Kalova  v.  Pacta  pa  Valad  Bhu- 
jangrav  (1876),  1  Bom.  248,  it  was 
held  that  a  suit  would  lie  to  obtain 
an  injunction  restraining  a  person 
from  performing  the  Skraddh  or 
other  ceremonies  as  an  adopted  son, 
or  assuming  the  status  of  such 
adopted  son. 

4  See  Specific  Relief  Act  (I.  of 

1877),  s.  42,  post,  p.  165 ;  Ramkishore 

Kedarnatb  v.  Jainarayan  Ramrachpal 
(1913),  40  I  A.  213,  at  p.  221 ;  40 
Calc.  966,  at  p.  980  ;  17  (X  W.  N.  1X89, 


at  p.  1194  ;  15  Bom.  L.  R.  867,  at  p. 
875. 

5  Thaloorain  Sahiba  v.  Mohun  Ball 
(1867),  11  M.  I.  A.  386 ;  7  W.  R.  B.  C. 
25.  See  Specific  Relief  Act  (I.  of 
1877),  s.  42,  illus.,  post,  p.  166,  and 
cases,  post,  note  6. 

6  Anund  Koer  {Rani)  v.  Court  of 
Wards  (1880),  8  I.  A.  14,  at  pp.  22, 
23  ;  8  Calc.  764,  at  pp.  772,  773 ;  8 
C.  L.  R.  381,  at  pp.  385,  386 ;  ita- 
mabaiv.  Rangrav  (1894),  19  Bom.  614; 
Bhikaji  Apaji  v.  J agannath  Vithal 
(1873),  10  Bom.  H.  C.  351 ;  Brojo 
Kishoree  Bassee  v.  Sreenath  Bose 
(1868),  9  W.  R.  C.  R.  463 ;  Tarini 
Charan  Cliowdhry  v.  Saroda  Sundari 
Last  (1869),  3  B.  L.  R.  A.  C.  145,  at 
p.  157 ;  11  W,  R.  C.  R.  468,  at  p.  470, 
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or  refuso,  without  sufficient  cause,,  to  tako  stops,1  or  where 
the  next  reversioner  has  only  a  limited  estate,2  but  not 
otherwise.3 

The  nearer  reversioner  would  apparently  be  a  necessary  party  defendant 
to  a  suit  brought  by  a  more  distant  reversioner.4 

In  case  of  an  adoption  by  the  husband  the  widow  or  other  Adoption  by 
heir  may  sue,  at  any  rate  after  the  death  of  the  adoptive  father.  fatiSr.ve 
If  the  parties  are  governed  by  the  Mitakshara  law  tho  co¬ 
parceners  may  apparently  sue  at  any  time. 

In  case  of  the  widow,  or  other  limited  heir,5  colluding,  or  being  precluded 
from  interfering,  the  presumptive  reversionary  heir  may  sue,  and  possibly 
in  ease  such  presumptive  reversionary  heir  is  also  colluding,  a  more  distant 
reversioner  may  sue. 

Except  in  a  case  whore  he  is  estopped  from  so  doing,6  a  suit  seeking  Suit  by 
to  declare  an  alleged  adoption  to  be  invalid  may  be  brought  by  the  person  adopter, 
making  the  adoption.7 

A  declaratory  decree  will  not  be  made  as  of  right.  Sec.  42  Declaratory 
of  the  Specific  Relief  Act 8  is  as  follows  : —  decree. 

“  Any  person  entitled  to  any  legal  character,  or  to  any  right  Discretion  of 
as  to  any  property,  may  institute  a  suit  against  any  person  declarations  of 
denying,  or  interested  to  deny,  his  title  to  such  character  0f  status  or  right, 
right,  and  the  Court  may,  in  its  discretion,  mako  therein  a 
declaration  that  he  is  so  entitled,  and  the  plaintiff  need  not,  in 
such  suit,  ask  for  any  further  relief. 

“Provided  that  no  Court  shall  mako  any  such  declaration  Bar  to  such 
where  tho  plaintiff,  being  able  to  seek  further  relief  than  a  more  deolanitlcm* 
declaration  of  title,  omits  to  do  so.” 


1  Gurulingaswami  v.  RamctlaTc- 
shmamma  (1894),  18  Had.  53. 

2  Of.  Abinash  Chandra  Mazumdar 
y.  Ilarinath  Shaha  (1904),  32  Gale. 
G2  ;  9  0.  W.  N.  25. 

3  See  Any  aba  v.  Daji  (1895),  20 
Bom.  202  ;  Gyanendro  Nath  Roy  v. 
Lobongomunjori  Dabi  (1882),  11  C.  L. 
B.  198. 

4  Soo  Anund  Koer  (Rani)  v.  Court 

of  Wards  (1880),  8  I.  A.  14,  at  p.  23 ; 

0  Calc.  704,  at  p.  772  ;  8  C.  L.  B. 
381,  at  pp.  385,  386;  Qurulinga - 
swami  v.  RamalaJcshmamma  (1894), 

18  Mad.  53,  at  p.  58 ;  Ramdbai  v. 

Rangrav  (1804),  19  Bom.  014. 


5  Such  as  a  daughter. 

3  Post,  p.  172. 

7  As,  for  instance,  where  the  adop- 
tor  has  been  induced  to  adopt  by 
misrepresentation  or  coercion  (ante, 
p.  152. 

8  I.  of  1877.  The  right  to  bring 
a  suit  to  declare  an  adoption  to  be 
invalid  independently  of  a  claim  to 
property  has  been  incidentally  recog¬ 
nized  by  tho  Legislature,  see  Court 
Fees  Act  (VII.  of  1870,  s.  2,  art.  17, 
cl  5)  and  Limitation  Acts  (IX.  of 
1871,  Schcd.  II.,  art.  129;  XV.  of 
1877,  Schcd.  IL,  art.  118;  IX.  of 
1908,  Sched.  I.,  art.  118). 
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Explanation — A  trust oc  of  property  is  a  person  interested 
to  deny  a  title  adverse  to  tiro  tifclo  of  somo  ono  who  is  not  in 
existence,  and  for  whom,  if  in  existence,  he  would  be  a  trustee. 

Illustration. 

A  Hindu  widow  in  possession  of  property  adopts  a  son  to  her  deceased 
husband*  The  person  presumptively  entitled  to  possession  of  the  property 
on  her  death  without  a  son  may,  in  a  suit  against  the  adopted  son,  obtain 
a  declaration  that  the  adoption  was  invalid.1 

Suit  to  rioter-  It  is  unsettled  whether,  in  exercise  of  the  discretion  given 
take  in  adop°  t o  it  by  the  Specific  Relief  Act,2  the  Court  can  determine  a 
lI0I1#  right  to  take  in  adoption  before  the  adoption  has  taken  place. 

The  High  Court  of  Bengal  has  held  in  an  unreported  case  that  a  suit 
will  lie  for  a  declaration  that  a  permission  set  up  by  a  widow  is  false.3 
The  same  Court  decided  in  a  case  under  the  law  before  the  Specific  Belief 
Act  came  into  force  that  such  suit  will  not  lie,4 *  relying  on  the  decision  of 
the  Judicial  Committee  in  Sree  Narnia  Mitter  v.  Kishen  Soondory  Dassee 
{Sreemutiy)*  but  in  the  last-named  case  the  suit  was  merely  to  set  aside 
certain  deeds  of  gift  and  acceptance  in  adoption,  under  which  the  defendant 
took  no  interest.  It  may  in  many  cases  be  desirable  that  the  question 
should  be  determined  in  order  to  save  the  parties  expense,  to  save  the  boy 
from  the  peril  of  his  adoption  being  declared  invalid,  and  to  save  the  estate 
from  the  expense  of  maintaining  the  boy  if  the  adoption  be  declared  invalid.6 
On  the  other  hand,  the  boy  would  not  be  generally  bound  by  the  decree, 
as  unless -the  adoption  of  a  particular  boy  were  contemplated,  he  could 
not  be  made  a  party  to  the  suit. 

It  would  be  difficult  to  stretch  the  terms  of  s.  42  of  the  Specific  Belief 
Act  (I.  of  1877)  to  permit  a  suit  of  this  kind  being  successful. 

injunction.  Thero  seems  to  have  been  no  case  in  which  an  injunction 
has  been  granted  to  restrain  the  performance  of  an  adoption,? 
but  provided  the  application  be  made  in  due  time,  and  there  be 


1  For  an  instance  of  such,  declara¬ 
tion  before  the  passing  of  the  Specific 
Belief  Act,  see  Kotamarti  Sitaramayya 
v.  Kotamarti  Vandh-anamara  (1874), 
7  Mad.  H.  C.  351. 

2  S.  42,  above. 

3  Rajputty  Koeri  ( Mussummat )  v. 
Nripabati  {Mussummat),  A.  0.  D.  4  of 
1887,  referred  to  in  Sarkar's  “  Law 
of  Adoption,”  p.  434. 

4  Run  Bahadoor  Singh  v.  Lucho 

Cooicar  {Musst.)  (1879),  4  C.  L.  R. 
270),  See  also  Rajcoomaree  Dossee 

{Sreemutty)  v.  Nobocoomar  Mullich 


(18o6),  Boul.  137 ;  Pearce  Doyee 
{Mussamut)  v.  Hurbunsee  Kooer 
(Mussamut)  (1873),  19  W.  B.  C.  R. 
127;  Subudra  Chowdrayn  {Mussa- 
maut)  v.  GoluJcnath  Chowdhry  (1843), 
7  Ben.  Sel.  B.  143  (new  edition,  166). 

5  (1873),  I.  A.  Sup.  Vol.  149;  11 
B.  L.  R.  171.  S.  C.  suh  nomine ,  Nogen - 
dro  Chundro  Mitro  v.  Kishen  Soondery 
Dossee  {Sreemutty),  19  W.  B.  C  R 
133. 

6  See  'post,  pp.  202-204. 

7  See  Assur  Purshotam  v.  Raianbai 
(1888),  13  Bom.  56. 
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no  objection  on  the  merits,  there  seems  no  reason  why  a  Court 
should  not  be  justified  in  issuing  such  injunction.1 2 

Thero  is  authority  that  an  interim  injunction  will  not  be  granted  to 
restrain,  the  carrying  out  of  an  adoption.3 

The  Courts  will  not  decree  specific  performance  of  an  agree-  Specific  per- 
ment  to  give  or  take  in  adoption,3  but  the  breach  of  such  agreement, 
agreement  would  apparently  give  a  right  to  damages.4 

A  decision  as  to  the  factum  or  validity  of  an  adoption  will  Bes  judicata, 
only  bind  the  persons  who  are  parties  to  such  decision  and 
those  claiming  under  them.5 

Thus  a  decision  in  a  probate  proceeding,  upholding  a  will  which  pro¬ 
hibited  adoption  was  held  to  prevent  a  suit  to  uphold  an  adoption,  the  parties 
being  the  same,6  but  where  the  parties  are  different,  the  decision  in  the 
probate  proceeding  does  not  operate  as  res  judicata ,  although  tho  question 
of  adoption  may  have  been  incidentally  decided  in  such  proceeding.7 

It  is  unsettled  whether  a  decision  as  to  the  fact,  or  the  validity  of  an 
adoption  in  a  suit  between  the  alleged  adopted  son  and  a  person  who  is, 
during  the  lifetime  of  the  widow,  the  then  immediate  reversioner,  will 
bind  another  person  who  may  succeed  to  the  reversion.8  The  Madras 
High  Court  has  held  that  he  is  bound,9  but  this  is  not  in  accordance  with 
the  views  of  the  other  High  Courts.  See  Venkatarayana  Pillayy.  Subbammal 
(1915),  42  L  A.  125  ;  38  Mad.  406  ;  19  C.  W.  N.  461 ;  17  Bom.  L.  R.  468. 

When  the  question  is  decided,  after  the  death  of  the  widow,  in  a  suit 
between  the  adopted  son  and  the  person  who  would  in  the  absence  of  the 
adopter  be  entitled  to  the  reversion  after  her  death,  such  decision  would 
bind  all  persons  subsequently  interested  in  the  estate  as  that  person 
represents  the  reversion. 


1  See  Specific  Belief  Act  (I.  *  of 
1877),  s.  54. 

2  See  Assur  Purshoiam  v.  Batanbai 
(1888),  13  Bom.  56  ;  Atrani  ( Bai )  v. 
Deep  Sing  Baria  Thalcor  (1915),  40 
Bom.  86  ;  17  Bom.  L.  R.  1097. 

3  Specific  Relief  Act  (I.  of  1877), 

s.  216. 

*  See  Sree  Narain  Mitter  v.  Kishen 
Soondoree  Dossee  (1873),  I.  A.  Sup. 
Vol.  149,  at  p.  160 ;  11  B.  L.  R.  171, 
at  p.  188. 

6  See  Civil  Procedure  Code  (Act  V. 
of  1908),  s.  11. 

6  Brendon  v.  Sundarabai  (1913), 
38  Bom.  272  ;  16  Bom.  L.  R.  161. 

7  Dulhin  Genda  v.  Harnandan  Pra - 
shad  Singh  (1916),  P.  C.  20  C.  W.  N. 
617. 

8  See  Bhagwanta  v.  Sulchi  (1899), 
22  All.  33 ;  Chhiddu  Singh  v.  Durga 

Dei  (1900),  22  All.  382.  This  ques¬ 


tion  was  left  undecided  in  Brojo - 
hishoree  Dassee  v.  Sreenath  Bose 
(1868),  9  W.  R.  C.  R.  463,  and 
in  Jumoona  Dassya  Chowdhrani  v. 
Bamasoonderai  Dassya  Chowdhrani 
(1876),  3  I.  A.  72,  at  p.  84 ;  1  Calc. 
289,  at  p.  296 ;  25  W.  R.  C.  R.  235, 
at  p.  239.  The  fact  that  a  previous 
suit  by  a  reversioner  has  been  unsuc¬ 
cessful  may  he  a  reason  for  refusing 
a  mere  declaratory  decree  (see  ante , 
pp.  165, 166)  at  the  suit  of  another  re¬ 
versioner.  The  idea  that  a  decision  in 
a  question  of  adoption  had  the  effect 
of  a  judgment  in  rem  was  disposed 
of  in  Kanhya  Ball  v.  Badha  Churn 
(1867),  B.  L.  R.  F,  B.  R.  662 ;  7  W. 
R.  C.  R.  338.  The  matter  is  now 
dealt  with  by  the  Evidence  Act  (I.  of 
1872),  s.  43. 

9  Chiruvolu  Punnamma  v.  CTiimvolu 
Perrazu  (1906),  29  Mad.  390. 
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A  decision  in  a  litigation  which  has  been  bond  fide  instituted  and  con¬ 
ducted  between  the  alleged  adopted  son  and  the  widow  in  whom  the 
property  was  vested  would,  in  the  case  where  the  adoption  was  alleged 
to  be  made  by  the  widow’s  husband,  bind  the  reversioners.  Probably  it 
would  also  have  the  same  effect  where  the  adoption  is  said  to  have  been 
made  by  the  widow,1 2  but  she  denies  it. 

A  decision  against  one  person  claiming  to  be  an  adopted  son  would 
not  bind  another  person  claiming  under  another  act  of  adoption.3 

Under  the  Specific  Relief:  Act,3  a  declaration  is  only  binding  oil  the 
parties  to  the  suit,  persons  claiming  through  them  respectively,  and  where 
any  of  the  parties  are  trustees,  on  the  persons  for  whom,  if  in  existence  at 
the  date  of  the  declaration,  such  parties  would  be  trustees.  As  these 
expressions  do  not  include  the  case  of  a  subsequent  reversioner,  it  seems 
clear  that  a  declaration,  or  the  refusal  to  grant  one,  in  a  suit  by  one  rever¬ 
sioner  does  not  bind  another  reversioner. 

On  the  death  of  a  presumptive  reversioner  during  the  pendency  of  a 
suit  or  appeal  by  him  to  declare  an  adoption  invalid,  the  right,  of  suit  or 
appeal  devolves  upon  a  surviving  reversioner.4 

Limitation  of  A  suit  “  to  obtain  a  declaration  that  an  alleged  adoption 

suit  to  declare  .  ,  ^  A 

adoption  is  invalid,  or  never,  in  fact,  took  place/’  must  be  brought 

m\a.i  .  within  “  six  years  ”  from  the  time  “  when  the  alleged  adoption 

becomes  known  to  the  plaintiff.”  5 

This  provision  is  confined  to  declaratory  suits,  and  does  not, 
it  is  submitted,  alter  the  limitation  for  suits  for  possession  of 
property.6 

There  is  a  conflict  of  authority  as  to  whether  the  effect  of  this  pro¬ 
vision  is  to  bar  suits  for  possession  of  property  against  a  person  holding 
under  an  alleged  adoption  which  are  brought  more  than  six  years  after 
the  alleged  adoption  becomes  known  to  the  plaintiff,  or  whether  it  is  confined 


1  See  Katnma  Xatchiar  v.  Rajah  of 
Shivagunga  (1864),  9  M.  I.  A.  543,  at 
p.  60S ;  2  W.  R.  P.  Cl  31,  at  p.  37. 
This  was  the  view  of  the  majority  of 
the  Court  in  Risal  Singh  v.  Balwant 
Singh  (1915),  37  AIL  499. 

2  See  Anundmoyee  Chowdhoorayan 
( Mussumauth )  v.  Sheeb  Chunder  Roy 
(1862),  9  M.  I.  A.  291,  at  p.  306  ;  2 
W.  R.  P.  C.  19,  at  p.  21 ;  Marsh, 
455,  at  p.  460. 

5  I.  of  1877,  s.  43. 

4  Venhatanarayam  Rillay  v.  Sub- 
bammal  (1915), 42  I.  A.  125;  38 Mad. 
406;  19  C.  W.  N.  641 ;  17  Bom.  L. 
R.  468. 

5  Act  IX.  <A  1908,  Schcd.  I.,  art. 

1 18.  “  ‘  Plaintiff 5  includes  also  any 

person  from  or  through  whom  a 


plaintiff  derives  his  right  to  sue,”  s.  3. 
Ayyadori  Pillai  v.  Solai  Ammal  (1901), 
24  Mad.  405. 

fi  Tirbhmimi  Bahadur  Singh  ( Tha - 
bur)  v.  Rameshar  Bdksh  Singh  (Raja) 
(1906),  33  I.  A.  156  •  28  All.  727;  10 
C.  W.  N.  1065 ;  8  Bom.  L.  R.  722 ; 
Muhammad  Umar  Khan  v.  Muhammad 
Niaz-ud-din  Khan  (1911),  39  I.  A.  19  ; 
16  C.  W.  N.  458  ;  14  Bom.  L.  R.  182  ; 
Velaga  Mangamma  v.  Bandlamudi 
Veerayya  (1907),  30  Mad.  308.  See 
Chunni  Lai  v.  Setaram  (1911),  34 
All.  8.  Limitation  would  run  from 
the  death  of  the  widow  who  purports 
to  adopt,  see  Bhagwai  Pershad  v. 
Murari  Lall  (1910),  15  C.  W.  N.  524, 
post,  p.  509. 
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to  cases  where  a  declaration  only  can  bo  obtained,  and  there  is  no  present 
right  to  substantive  relief.1 

The  Madras 2  and  Bombay 3  High  Courts  held  that  it  has  the 
former  effect,  but  in  Calcutta 4  and  Allahabad 5  a  contrary  view 
has  been  expressed. 

The  Madras  decision  was  based  upon  two  judgments  of  the  Judicial 
Committee  6  with  reference  to  the  construction  of  Act  129  of  the  2nd 
Schedule  of  an  earlier  Limitation  Act  (IX.  of  1871).  That  article  provided 
a  limitation  for  suits  to  u  set  aside  an  adoption,”  and  was  held  to  be  equally 
applicable  to  suits  seeking  a  mere  declaration  that  the  adoption  was  invalid, 
and  to  suits  which  sought  the  possession  of  property  held  under  colour  of 
an  alleged  adoption.  Although  the  phraseology  of  that  article  differs  from 
that  of  the  article  now  in  force,  which  in  terms  contemplates  only  a  declara¬ 
tory  suit,7  there  are  observations  of  the  Judicial  Committee  which  were 
held  to  be  equally  applicable  to  the  present  law.8  This  rule  of  limitation 
had  no  application  to  a  case  where  the  proceeding  or  document  is  on  its 
face  no  obstacle  to  the  title  of  the  heir,  as,  fox  instance,  where  a  woman 
adopts  to  herself  and  not  to  her  husband.9 

The  Madras  High  Court 10  now  takes  a  different  view  having  regard  to 
the  decision  of  the  Judicial  Committee  in  the  case  of  Tirbliuwctn  Bahadur 


1  As  where  the  widow  is  alive, 
and  the  reversioner  seeks  to  have  it 
declared  that  the  adoption  made  by 
her  is  not  valid.  See  Specific  Relief 
Act  (I.  of  1877),  s.  42,  ante,  pp.  165, 
1 66.  This  question  was  raised,  but  not 
determined,  in  Luchmun  Lai  Chow- 
dhry  v.  Kanhya  Lai  Mowar  (1894), 
22  I.  A.  51  ;  22  Calc.  609. 

2  Parvathi  Ammal  v.  Saminatha 
Gurukal  (1896),  20  Mad.  40.  Cf. 
Ratnamasari  v.  AHlandammal  (1902), 
26  Mad.  291. 

3  Shrinivas  Sarjerav  v.  Balwant 
Venkatesh  (1913),  37  Bom.  513 ;  15 
Bom.  L.  R.  533  ;  Shrinivas  Murar  v. 
Hanmant  Chavdo  Deshapandc  (1899), 
24  Bom.  260,  ovemulingHarilalPranlal 
v.  Bai  Rewa  (1895),  21  Bom.  376 ; 
Fannyamma  v.  Manjaya  Hebbar 
(1895),  21  Bom.  159,  and  Padajirav 
v.  Ramrav  (1888),  13  Bom.  160, 
which  last  case  was  decided  under 
Art.  119  of  the  Schedule  (post,  p. 
170) ;  Ramchandra  Vinayak  KuVkarni 
v.  Narayan  Bahaji  (1903),  27  Bom. 
614 ;  Barot  Naran  v.  Barot  Jesang 
(1900),  25  Bom.  26. 

4  Ram  Chandra  Mukerjee  v.  Ranjit 

Singh  (1899),  27  Calc.  242,  at  pp. 
253-255 ;  4  C.  W.  N.  405,  at  pp.  411- 
413 ;  Parbhu  Lai  (Lola)  v.  Mylne 
(1887),  14  Calc.  401  ;  Baikania 


Chandra  Roy  Chowdlmry  v.  Kali  Cha- 
ran  Roy  Chowdhury  (1904),  9  C.  W. 
X.  222.  Cf.  fagannath  Prasad  Gupta 
v.  Runjit  Singh  (1897),  25  Calc.  354. 

5  Lali  v.  Murlidhar  (1901),  24  All. 
195 ;  Natthu  Singh  v.  Gulab  Singh 
(1895),  17  AIL  167;  Basdeo  v.  Copal 
(1886),  8  All.  644;  Qanga  Sakai  v. 
Lekhraj  Singh  (1886),  9  All.  253,  at 
pp.  267-269.  Conird  Inda  v.  Jchan- 
gira.  All.  Weekly  Notes,  1890,  p. 
24L 

6  Jagadamba  Ghowdhrani  v.  Dak- 
Una  Mahun  (1886),  13  I.  A.  84 ;  13 
Calc.  308 ;  Mohesh  Narain  Moonshee 
v.  Taruck  Nath  Moitra  (IS92),  20  I. 
A.  30  ;  20  Calc.  487. 

7  Cf.  Art.  119,  which  also  speaks 
of  a  suit  for  a  declaration,  but  ap¬ 
parently  contemplates  substantive 
relief  on  the  ground  of  the  plaintiff’s 
rights  being  interfered  with. 

8  Jagadamba  Chowdhrani  v.  Dakhina 
Mohun  (1886),  13  T.  A.  84,  at  p.  95; 
13  Calc.  308,  at  pp.  320.  321. 

9  Raj  Bahadoor  Singh  v.  Achumbit 
Lai  (1879),  6  I.  A.  110  ;  6  C.  L.  R. 
12  ;  Luchmun  Lai  Chowdhry  v.  Kan¬ 
hya  Lai  Mowar  (1894),  22  I.  A.  15 ; 
22  Calc.  609. 

10  Velaga  Mangamma  v.  Bandla- 
mndi  Veernyya  (1907),  30  Mad.  108. 
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Singh,  {Thalcur)  v.  Rameshar  Bahsh  Singh  (Raja),1  but  the  Bombay  High 
Court  maintains  its  original  view.2 

If  the  right  of  the  nearest  reversioner  for  the  time  being  to  contest  an 
adoption  by  the  widow  is  allowed  to  become  barred  by  limitation  as  against 
him,  this  will  not  bar  the  similar  rights  of  the  subsequent  reversioners.3 


Adverse 

possession. 


Tho  right  to  bring  such  suit  would  bo  barred  whero  the 
person  claiming  under  an  alleged  adoption  has  held  the  property 


for  more  than  twelve  years  adversely  to  the  widow  of  his 
adoptive  father4  or  to  the  plaintiff. 

Limitation  of  A  suit  “  t o  obtain  a  declaration  that  an  adoption  is  valid  ” 
adopt?ouecIar°  must  be  brought  within  “  six  years  ”  from  the  time  “  when  the 
vahdt  rights  of  the  adopted  son,  as  such,5  are  interfered  with.”  6 


It  has  been  held  by  the  High  Courts  of  Bengal 7  and  the  North-West 
Provinces  8  that  this  article  does  not  prevent  a  suit  for  possession  by  a 
person  claiming  as  an  adopted  son,  even  though  it  be  brought  more  than 
six  years  after  his  rights  have  been  interfered  with.  This  view  is,  it  is 
submitted,  correct.9  A  different  view  has  been  accepted  in  Bombay.10 
In  Madras  the  High  Court  has  differed  on  this  question.11  The  section 
clearly  does  not  bar  a  suit  in  which  the  plaintiff  claims  to  succeed  inde¬ 
pendently  of  the  alleged  adoption.12 

Adverse  Where  time  has  begun  to  run  before  the  adoption  as  in  the  case  of  the 

possession.  widow  being  dispossessed,  the  adopted  son  may  be  barred  by  adverse 
possession,13  but  in  a  suit  claiming  property  alienated  by  the  widow  before 
the  adoption,  time  does  not  begin  to  run  before  the  adoption.14 

Election.  Where  a  person,  entitled  to  dispute  an  adoption,  is  bene¬ 

fited  in  the  same  character  by  a  will,  or  other  disposition  of 


1  (1906),  33  I.  A.  156 ;  28  All.  727 ; 
10  C.  W.  N.  1065 ;  8  Bom.  L.  R.  722. 

2  Shrinivas  Sarjerav  v.  Balwant 
Venkatesh  (1913),  37  Bom.  513 ;  15 
Bom.  L.  R.  583. 

3  Bhagwanta  v.  Sukhi  (1899),  22 
All.  33.  Cf.  Abinash  Chandra  Ma - 
zumdar  v.  Harinath  Shaha  (1904),  32 
Calc.  62 ;  "*9  C.  W.  N.  25.  See  ante, 

p.  168. 

4  Act  IX.  of  1908,  Sched.  I.,  art. 
144 ;  Ghandarap  Singh  v.  Lachman 
Singh  (1888),  10  All.  485. 

5  See  Oangabai  v.  Tarabai  (1902), 
26  Bom.  720. 

6  Act  IX.  of  1908,  Sched.  I.,  art. 
119. 

7  J agannath  Prasad  Gupta  v. 

Runjit  Singh  (1897),  25  Calc.  354. 

3  Lodi  v.  Murlidhar  (1901),  24 

All.  195;  (S.  O.  on  appeal  (1901) 


33  I.  A.  97  ;  28  All.  488  ;  10  C.  W.  N. 
130 ;  8  Bom.  L.  R.  402) ;  Chandania  v. 
Saligram  (1903),  26  All.  40. 

9  See  ante ,  pp.  168,  169. 

10  See  Shrinivas  Murar  v.  Hanmant 
Chavdo  Deshapande  (1899),  24  Bom. 
260,  differing  from  Padcijirav  v.  Ram- 
rav  (1888),  13  Bom.  160  ;  Laxmana 
v.  Ramappa  (1907),  32  Bom.  7;  9 
Bom.  L.  R.  1054:  Shrinivas  Sarjerav 
v.  Balwant  Venkatesh  (1915),  37  Bom. 
513 ;  15  Bom.  L.  R.  583. 

11  Ratnamasari  v.  Akilandammal 
(1902),  26  Mad.  291. 

12  See  Oangabai  v.  Tarabai  (1902), 
26  Bom.  720. 

13  Gobind  Chandra  Sarma  Mazoom- 
dar  v.  Anand  Mohan  Sarma  Ma - 
zoomdar  (1869),  2  B.  L.  R.  A.  C.  313. 

14  Moro  Narayan  Joshi  v.  Balaji 
Raghumth  (1894),  19  Bom.  809. 
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property,  which  benefits  the  person  adopted,  he  must  elect 
whether  to  take  under  the  will,  or  othor  disposition,  or  against  it. 

66  A  principle  not  peculiar  to  English  law,  but  common  to  all  law, 
which  is  based  on  the  rules  of  justice,  namely  .  .  .  that  a  party  shall  not, 
at  the  same  time,  affirm  and  disaffirm  the  same  transaction — affirm  it 
as  far  as  it  is  for  his  benefit,  and  disaffirm  it  as  far  as  it  is  to  his  prejudice.”  1 

A  person,  whose  title  depends  upon  an  adoption,  must,  in  Burden  of 
a  contest  betweon  him  and  the  person  who  would  succeed  inproof’ 
tho  absence  of  such  adoption,  prove  the  fact  of  the  adoption,3 
the  performance  of  the  ceremonies  3  (if  any)  which  may  be 
nocessary,4  and  such  facts  as  are  necessary  to  establish  its 
validity.5  If  the  adoption  was  by  a  widow,  who  could  not 
adopt  without  permission,  he  must  prove  the  fact  of  such 
permission  having  been  given.0 

The  burden  of  proving  the  adoption  is  on  the  person  alleging 


1  Rungama  v.  Aichama  (1846),  4 
M.  I.  A.  1,  at  p.  103  ;  7  W.  R.  (P.  C.), 
57,  at  p.  62.  See  Act  X.  of  1865, 
ss.  167-177,  applied  to  certain  Hindu 
wills  by  Act  XXI.  of  1870,  s.  2. 

2  Sec  Indian  Evidence  Act  (I.  of 
1872),  ss.  101-103  ;  Sootroogun  Sut- 
putty  v.  Sabitra  Dye  (1834),  2  Knapp, 
287  ;  5  W.  R.  P.  C.  109 ;  Chowdry 
Pudum  Singh  v.  Koer  Oodey  Singh 
(1809),  12  M.  I.  A.  350,  at  pp.  356, 
357  ;  2  B.  L.  R.  (P.  C.),  101,  at  p. 
104 ;  12  W.  R.  P.  C.  1,  at  pp.  2,  3  ; 
Kiihori  Lai  v.  Chunni  Lai  (1908),  36 
I.  A.  9;  31  All.  116;  13  O.  W.  X. 
370;  11  Bom.  L.  R.  196;  Lai 
Kumoar  (Mnmmmat)  v.  Chiranji  Lai 
(1909),  37  I.  A.  1  ;  14  0.  W.  X.  285 ; 
12  Bom.  L.  R.  244 ;  Ramprotab  Misser 
v.  Abhilah  Misser  (1878),  3  0.  L.  R. 
170,  at  p.  174;  Hut  Dyal  Nag  v. 
Roy  Krishlo  Bhoomick  (1875),  24 
W.  R.  C.  R.  107;  Tarini  Charan 
Chowdhry  v.  Saroda  Sundari  Dasi 
(I860),  3  B.  L.  R.  (A.  C.)  145,  at 
pp.  158,  159,  11  W.  R.  C.  R.  468,  at 
p.  474  ;  Bissessur  Chuckerbutty  v. 
Ram  Joy  Mojoo?ndar  (1865),  2  W.  R. 
(j.  R.  326,  at  p.  328 ;  Roopmonjooree 
Chowdranec  v.  Ramlall  Sircar  (1864), 
1  W,  R.  0.  R.  145,  at  p.  147 ;  Ken- 
chawa  v.  Ningupa  (1867),  10  Bom. 
H.  0.  265,  note. 

9  Oomrao  Singh  {Thakoor)  v.  Mehtab 


Koonwer  ( Tliakoorm.cc )  (1868),  3  Agra, 
103a. 

4  Sec  ante,  pp.  149,  153-155. 

5  Oomrao  Singh  ( Thakoor )  v.  Mch¬ 
tab  Koonwer  ( Thakoorance )  (1868), 
3  Agra,  103a.  In  Rango  Balaji  v. 
Mudieyppa  (1898),  23  Bom.  296,  at 
p.  303,  it  was  held  that  the  person 
setting  up  an  adoption  was  required 
to  establish  the  death  of  tho  natural 
son  of  his  adoptive  father  at  tho  time 
of  the  adoption. 

0  Chowdry  Pudum  Singh  v.  Kocr 
Oodey  Singh  (l’869),  12  M.  I.  A. 
350,  ’  at  p.  35G  ;  2  B.  L,  R.  (P.  C.) 
101,  at  p.  104  ;  12  W.  R.  (P,  0.),  1, 
at  pp.  2,  3 ;  liar  Shankar  Pariah 
Singh  v.  Lai  Raghuraj  Singh  (1907), 
34  I.  A.  125;  29  All.  5ld;  11  C.  W.  X. 
841 ;  Kishori  Lai  v.  Chunni  Lai 
(1908),  30  I.  A.  9 ;  31  All.  116 ;  13 
C.  W.  X.  370;  11  Bom.  L.  R.  190 ; 
Ilur  Dyal  Nag  v.  Roy  Krishto  Bhoomick 
(1875),  24  W.  R.  C.  R.  107  ;  Tarini 
Charan  Chowdhry  v.  Saroda  Sundari 
Dasi  (1869),  3  B.  L.  R.  (A.  0.)  145, 
at  pp.  158,  159 ;  11  W.  R.  0.  R.  468, 
at  p.  474 ;  Kripa  Moyee  Dcbia  v. 
Gtoluch  Chunder  Boy  (1865),  4  W.  R. 
C.  R.  78 ;  Roopmonjooree  Chowdranec 
v.  Ramlall  Sircar  (1864),  1  W. 
R.  C.  R.  145,  at  p.  147;  Oomrao 
Singh  ( Thakoor )  v.  Mehtab  Koonwer 
[ Thakoorance )  (1868),  3  Agra,  103a. 
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it,  in  tlio  unusual  case  of  tho  adoption  being  denied  by  the 
person  alleged  to  be  adopted.1 

Where  the  plaint  if  claims  property  as  heir,  and  is  unable  to  establish 
his  relationship,  it  is  unnecessary  for  the  defendant  to  prove  his  adoption.2 

In  certain  summary  proceedings  a  de  facto  adoption  might  be  acted  upon 
until  set  aside  in  a  properly  constituted  suit.3 

Where  the  fact  of  the  adoption  ,Was  admitted,  and  it  was  alleged  that 
the  natural  father  had  lost  his  right  to  give  in  adoption,  it  was  held  the 
burden  of  proving  such  loss  is  upon  the  persons  alleging  it-.4 

There  is  authority  that  in  a  suit  which  merely  seeks  to  declare 
an  alleged  adoption  to  bo  invalid  the  burden  of  proof  is  upon 

the  person  seeking  to  obtain  such  declaration,5  but  there  is  also 

authority  to  the  contrary.®  It  Is  submitted  that  the  latter  view  is 

correct. 

A  person,  who  is  otherwise  entitled  to  dispute  an  adoption, 
may  be  estopped  from  disputing  it,  although  the  same  adoption 
may  be*  liable  to  be  disputed  by  other  persons  who  are  not  so 
estopped.  Estoppel  operates  merely  as  a  personal  disqualifi¬ 
cation,  and  does  not  otherwise  affect  the  validity  of  the 

adoption.7 

The  Indian  Evidence  Act,8  s.  115,  enacted  as  follows  : — 

“  Where  one  person  has,  by  his  declaration,  act,  or  omission, 
intentionally  caused  or  permitted  another  person  to  believe  a 
thing  to  be  true,  and  to  act  upon  such  belief,9  neither  he  nor  his 
representative 10  shall  bo  allowed,  in  any  suit  or  proceeding 
between  himself  and  such  person  or  his  representative,  to  deny 
tho  truth  of  that  thing.” 


1  Chandra  Knnwar  (Rani)  v.  Nar- 
pat  Singh  ( Chaudhri )  (190b),  34  I.  A. 
27;  29  A 11.  184;  11  C.  W.  N.  321  ; 
Har  Shankar  Par  tab  Singh  v.  Lai 
RagJiuraj  Singh  (1907),  34  I.  A.  125; 
29  All  519;  11  0.  W.  1ST.  S41. 

2  Kalikishore  Dvtt  Gupta  Mozoom- 
dar  v.  Bhusan  Chunder  (1S90),  18 
Calc.  201. 

3  See  Nunkoo  Singh  v.  Purm  Dhun 
Singh  (1869),  12  W.  R.  C.  R.  356, 
which  was  a  case  under  the  Certifi¬ 
cate  Act  (XXVII.  of  1860).  See 
Ramprotab  Misscr  v.  Abhilah  Misser 
(1878),  3  C.  L.  R.  170,  at  p.  173. 

4  Knmm  Kumari  Roy  v.  Satya 
Ranjm  Dae  (1903),  30  Calc.  999 ; 
7  C.  W.  X.  784. 

5  Asharfi  Knnwar  v.  Rvp  Ghand 


(1908),  30  All.  197 ;  Brojo  Kishoree 
Dassce  v.  Sreenath  Bose  (1868),  9 
W.  R.  C.  R.  463,  at  p.  467 ;  Gooroo 
Prosunno  Singh  v.  Nil  Madhub  Singh 
(1873),  21  W.  R.  C.  R.  84.  See  ante , 
pp.  165,  166. 

6  Rajagopala  Reddy  v.  Natiu  Go - 
vinda  Reddy  (1910),  34  Mad.  329. 

7  See  Parvatibayamma  v.  Rama - 
krishna  Rau  (1894),  18  Mad.  145,  at 
p.  146. 

8  Act  I.  of  1872. 

9  Yashvant  Puttu  Shenvi  v.  Rad- 
habai  (1889),  14  Bom.  312. 

10  This  would  not  include  an 
auction  purchaser  at  a  sale  of  pro¬ 
perty  belonging  to  tho  person  es¬ 
topped  :  Parbhu  Lai  (Lala)  v.  Mylne 
(1887),  14  Calc.  401. 
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For  instance,  a  widow  representing  to  the  natural  father  that  she  had 
a  power  to  adopt,  and  thereby  inducing  him  to  give  his  son  in  adoption, 
would  be  estopped  from  thereafter  denying  the  power.1 2 

Allowing  the  thread  ceremony  and  marriage  to  be  performed  in  the 
adoptive  family,  and  otherwise  allowing  the  youth  to  act  as  an  adopted 
son,  would  amount  to  an  estoppel.3 4 

Active  participation  in  the  adoption  may  also  operate  as  aji  estoppel3 

A  person  may  be  so  estopped,  although  he  was  acting  in  good  faith,  Good  faith, 
or  without  a  full  knowledge  of  the  circumstances,  or  was  under  a  mistake 
or  misapprehension.1 

The  person  taking  in  adoption  would  generally,  in  the  absence  of  fraud 
or  coercion,  be  estopped  from  denying  the  adoption,5  but  where  there  has 
been  no  mis-statement,6  or  conduct  equivalent  thereto,  or  where  the  mis¬ 
statement  has  not  been  acted  upon,7  there  can  be  no  estoppel. 

A  person  is  not  estopped  from  denying  an  adoption  merely  because 
he  had  previously  secured  succession  to  properties  by  setting  up  that 
adoption,  when  it  appears  that  his  claim  as  adopted  son  was  not  opposed 
by  the  person  as  against  whom  he  is  said  to  be  estopped.8 

The  acts  of  a  Hindu  female,  who  “  is  acting  without  the  guidance  of 
a  disinterested  adviser,  cannot  prejudice  her.”  9 

The  misrepresentation  to  operate  as  an  estoppel  must  apparently  be  Matters  of  law, 
of  a  matter  of  fact.  An  erroneous  expression  of  opinion  that  an  adoption 
was  valid  in  law  could  not  apparently  lead  to  an  estoppel,  nor  could  a 
person  be  estopped  from  asserting  the  state  of  the  law.10 


1  Kannammal  v.  Virasami  (1892), 
15  Mad.  486;  Dharam  Kunwar  {Rani) 
v.  Balwant  Singh  (1912),  39  I.  A.  142 ; 
34  All.  398 ;  16  C.  W.  N.  675 ;  14  Bom. 
L.  R.  485. 

2  Santappayya  v.  Rangappayya 
(1894),  18  Mad.  397  ;  Dharam  Kunwar 
{Rani)  v.  Balwant  Singh  (1912),  39  X. 
A.  142  ;  34  All.  398  ;  16  C.  W.  N. 
675 ;  14  Bom.  L.  R.  485 ;  S.  C.  in 
Court  below  (1908),  30  All.  549. 

3  Sadashiv  Moreshvar  Ghate  v.  Eari 
Moreshvar  Ghate  (1874),  11  Bom.  H.  C. 
190 ;  Vyas  Chimanlal  v.  Vyas  Ram - 
chandra  (1899),  24  Bom.  473,  at  p. 
481 ;  2  Bom.  L.  R.  163  ;  Ohintu  v. 
Dhondu ,  11  Bom.  H.  C.  192,  note. 

4  Sarat  Chunder  Dey  v.  Gopal 
Ohunder  Laha  (1892),  19  I.  A.  203, 
at  p.  215;  20  Calc.  296,  at  p.  310, 
overruling  Ganga  Sahai  v.  Iiira  Singh 
(1880),  2  All.  809,  and  Vishnu  Nam - 
budri  {Eranjoli  Illath)  v.  Krishnan 
Nambudri  {Eranjoli  Illath)  (1883),  7 
Mad.  3, 

5  See  Dharam  Kunwar  {Rani)  v, 

Balwant  Singh  (1912),  39  I.  A.  142  ; 

34  AIL  398 ;  16  C.  W.  N.  675 ;  14 

Bom,  L.  R.  485 ;  Ravji  Vinayakrav 

Jagannath  Shankwsett  v.  Lakshmibai 


(1887),  11  Bom.  381,  at  p.  39G  ,* 
Sukhbasi  Lai  v.  Guman  Singh  (1879), 
2  All.  366 ;  Ohintu  v.  Dhondu  (1873), 
11  Bom.  H.  C.  p.  192,  note ;  CMtJco 
Raghunaih  Rajadiksh  v.  Janaki  (1874), 
11  Bom.  H.  C.  199. 

6  See  Surendrakeshav  Roy  v.  Door- 
gasundari  Dassee  (1892),  19  I.  A. 
108,  at  p.  128  ;  19  Calc.  513,  at  p. 
532  ;  Tayammaul  v.  Sashachalla  Nat¬ 
ter  (1805),  10  M.  L  A.  429,  at  pp. 
433,  434. 

7  See  Kuverji  v.  Babai  (1890),  19 
Bom.  374 ;  Parvatibayamma  v.  R«- 
makrishna  Rau  (1894),  18  Mad.  145, 
at  p.  149. 

8  Ear  Shankar  Pariab  Singh  v. 
Lai  Raghuraj  Singh  (1907),  34  I.  A, 
125  ;  29  All.  519  ;  11  C.  W.  N.  841. 

9  Tayammaul  v.  Sashachalla  Naikcr 
(1865),  10  M.  I.  A.  429,  at  p.  433. 
See  ante,  p.  152,  note  10. 

10  See  Gopee  Lall  v.  Chundraolce 
Buhoojee  {Mussamat  Sree)  (1872),  I. 
A.  Sup.  Vol.  131,  at  p.  133;  11  B. 
L.  R.  391,  at  p.  395 ;  19  W.  R.  C.  R. 
12,  at  p.  13  ;  Kuverji  v.  Babai  (1890), 
19  Bom.  374,  at  pp.  390,  391.  Sco 
Rajnarain  Bose  v.  Universal  Life 
Assurance  Company  (1881),  7  Calc.  594. 
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In  Parvatibayamma  y.  Ramakrishna  Rau,1  it  was  laid  down  on  the 
authority  of  Gopalayyan  v.  Raghupaiiayyan, 2  that  “  the  claimant  has  to 
show  that  by  a  course  of  conduct  long  continued  on  the  part  of  the  family 
which  has  purported  to  affiliate  him,  his  situation  in  his  original  family 
has  been  altered  so  that  it  would  be  impossible  to  restore  him  to  it.”  This 
limitation  to  the  doctrine  of  estoppel  is  not,  it  is  submitted,  justified  by 
the  terms  of  *sec.  115  of  the  Evidence  Act.  There  seems  to  have  been  no 
estoppel  in  that  case,  as  the  representation,  if  made,  was  neither  believed 
nor  acted  upon. 

Acquiescence.  Mere  acquiescence,  even  presence  at  the  adoption,  does  not  create  an 
estoppel,3  and  cannot  alter  rights  unless  the  acquiescence  extends  to  the 
period  provided  by  the  law  of  limitation.4 * 

Mode  of  proof.  The  fact  of  the  adoption,  and  of  the  power  (if  any),  and  of 
the  circumstances  necessary  to  establish  the  validity  of  the 
adoption,  must  be  proved  in  the  same  way  as  any  other  fact. 
There  are  no  special  rules  of  evidence  applicable. 

The  Court ’must  carefully  and  strictly  examine  the  evidence  as  to  the 
completion  of  the  act  of  adoption,  and  as  to  the  facts  which  are  necessary 
to  validate  it.6 

Acquiescence  by  the  person  entitled  to  dispute  an  adoption,  or  by 
other  members  of  the  family,  is  some  evidence  of  the  fact  of  the  adoption. 
Its  value  as  such  must  depend  upon  the  circumstances.  Where  it  has 
arisen  from  an  imperfect  knowledge  of  the  facts  it  can  be  of  no  value.0 

A  statement  as  to  the  existence  of  the  power  by  the  person  alleged  to 
have  given  it  is  evidence  in  support  of  it.7 

As  to  statements  by  a  person  who  is  dead,  or  who  cannot  bo  found, 
or  who  has  become  incapable  of  giving  evidence,  or  whose  attendance 
cannot  be  procured  without  an  amount  of  delay  or  expense  which,  under 
the  circumstances  of  the  case,  appears  to  the  Court  unreasonable,  wffien 
these  statements  relate  to  the  existence  of  relationship  by  adoption,  see 
the  Indian  Evidence  Act  I.  of  1872,  sec.  32  (5),  (6). 


1  (1894),  18  Mad.  145,  at  p.  148 
(see  also  pp.  151,  152). 

2  (1873),  7  Mad.  H.  C.  250. 

3  Gurulimjasivami  v.  Ramalalcsh- 
mamma  (1894)  ,*  IS  Mad.  53,  at  p.  60  ; 
Papamma  v.  AppaRau  (1893),  1 6  Mad. 
384,  at  p.  391 ;  Vaithilingam  Mudali 
v.  Murugaian  (1912),  37  Mad.  529.  * 

4  See  Uda  Begam  v.  Imam-ud-din 

(1875),  1  All.  82 ;  Taruch  Chunder 
Bhnttacharjce  v.  Hwro  Sunkur 
Sandyal  (1874),  22  W.  R.  C.  R.  267; 
Ragan  v.  Basuva  GJuiili  (1865),  2 
Mad.  H.  C.  428  ;  Ram  Rau  v.  Raja 
Rau  (1864),  2  Mad.  H.  C.  114;  Petida - 
muthdaty  v.  A.  Timma  Reddy  (1SG4), 
2  Mad.  H.  C.  270. 

6  Imrit  Konwur  v.  Roop  Narain 

Singh  (1880),  6  C.  B.  R.  76,  at  p. 


823  ;  Kenchawa  v.  Ningupa  (1867), 
10  Bom.  H.  C.  265,  note.  See  Roop - 
monjooree  Chowdranee  v.  Ramlall 
Sircar  (1864),  1  W.  R.  0.  R.  145; 
Sootroogun  Sutputhy  v.  Sabitra  Dye 
(1835),  2  Knapp,  287 ;  5  W.  R.  B.  C. 
109 ;  Hicradhun  MooJcurjia  v.  Mu- 
thoranath  MooJcurjia  (1849),  4  M.  I. 
A.  414,  at  p.  425 ;  7  W.  R.  P.  0.  71  ; 
Diwakar  v.  Chandanlal  (1916),  44 
Calc.  201 ;  21  C.  W.  N.  314 ;  18  Bom. 
L.  R.  992. 

6  See  Rungama  v.  Atchama  (1846), 
4  M.  I.  A,  1,  at  p.  103  ;  7  W.  R.  P.  C. 
57,  at  p.  62.  Sec  Act  I.  of  1872,  s.  50. 

7  Indian  Evidence  Act  (I.  of  1872), 
ss.  21,  32  (5),  Kishen  Sunkcr  Dutt  v. 
Moha  My  a  Dos&ee9  W.  R.  1864,  C.  R.k 
210. 
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A  statement  amounting  to  an  admission  by  the  person  alleged  to  have 
been  adopted  will  be  evidence  against  him  requiring  explanation.1 

An  ancient  report  of  a  panchayet  as  to  the  pedigree  of  a  family  has  been 
held  to  establish  an  adoption  which  was  not  then  disputed.2 

A  tradition  in  a  wajib^d-arz  has  been  acted  upon  by  the  Judicial 
Committee.3 

“  It  may  be  desirable  carefully  to  examine  cases  of  possible  fraud, 
yet  .  .  .  instruments  which  are  proved  by  all  the  attesting  witnesses, 
and  against  which  there  is  no  evidence  on  the  other  side,  ought  not  to  be 
set  aside  and  treated  as  nothing,  on  a  mere  suspicion  of  perjury  and 
forgery.”  4 

After  such  a  lapse  of  time  as  makes  it  impossible,  or  difficult,  to  obtain 
direct  evidence  of  the  adoption,  or  of  the  performance  of  the  necessary 
ceremonies,  or  of  the  giving  of  the  necessary  permission,  evidence  of 
recognition  by  the  adoptive  parents,  or  by  other  members  of  the  family, 
or  of  treatment  as  an  adopted  son  by  permitting  him  to  perform  the  family 
worship,  or  to  share  in  the  inheritance,  or  otherwise,  may  be  sufficient  to 
establish  an  adoption,  or,  at  any  rate,  to  render  slight  evidence  sufficient,5 
and  in  any  case  will,  it  is  submitted,  be  admissible  in  support  of  the  adoption,6 


1  See  Chandra  Kunivar  ( Rani )  v. 
Narpat  Singh  ( Chaudhri )  (1900),  34 
I.  A.  27;  29  AIL  184;  11  C.  W.  N. 
320  ;  9  Bom.  L.  B.  267. 

2  A  jabsing  v.  Nanabhau  Valad 
Dhansing  Raul  (1898),  26  I.  A.  48  ,* 
3  C.  W.  N.  130. 

3  Achal  Ram  (Lai)  v.  Kazim 
Husain  Khan  (Raja)  (1905),  32  I.  A. 
113 ;  27  All.  271 ;  9  C.  W.  1ST.  477. 

4  Kalichandra  Chowdhry  v.  Shib- 
chandra  Bhaduri  (1870),  6  B.  L.  B. 
501,  at  p.  508 ;  15  W.  B.  P.  C.  12,  at 
p.  14.  See  Chundernath  Roy  (Rajah) 
v.  Gobindnath  Roy  (Kooar)  (1872),  11 

B.  L.  B.  86,  at  p.  98  ;  18  W.  B.  221, 
at  pp.  222,  223. 

6  See  Rup  Narain  v.  Gopal  Devi 
(Mussamat)  (1909),  36  I.  A.  103; 
36  Calc.  780  ;  13  C.  W.  N.  920  ;  11 
Bom.  L.  B.  833  ;  Rajendro  Nath 
Holdar  v.  Jogendro  Nath  Banerjee 
(1871),  14  M.  I.  A.  67,  at  pp.  76,  77 ; 
7  B.  L.  B.  216,  at  pp.  227,  228  ;  15 
W.  B.  P.  C.  41,  at  pp.  44,  45 ;  Run - 
gama  v.  Atchama  (1846),  4  M.  I.  A.  1, 
at  p.  105  ;  7  W.  B.  P.  C.  57,  at  p.  62  ; 
Vyas  Chimanlal  v.  Vyas  Ramchandra 
(1899),  24  Bom.  473  ;  2  Bom.  L.  B. 
163 ;  Ramalinga  Pillai  v.  Sadasiva 
Pz'ZM  (1864),  9  M.  I.  A.  510,  at  p.  519; 
1  W.  B.  P.  C.  25,  at  p.  26 ;  Anandrav 
Sivaji  v.  Ganesh  Eshvant  Bohil  (1863), 
7  Bom.  H,  C.  App.  xxxiii.  (distinguished 
in  Vaithilingam  Mudali  v.  Murugaian 


(1912),  37  Mad.  529) ;  Sabo  Bewa  v. 
Nahagun  Haiti  (1869),  2  B.  L.  B. 
App.  51;  11  W.  B.  C.  B.  380; 
Niitianand  Ghose  v.  Krishna  Dyal 
Ghose  (1871),  7  B.  L.  B.  1  ;  15  W.  B. 

C.  B.  300 ;  Perkash  Chunder  Roy 
v.  Dhunmonnee  Dassea ,  Ben.  S. 

D.  of  1853,  p.  96 ;  Hur  Dyal  Nag 
v.  Roy  Krishto  Bhoomick  (1875),  24 
W.  B.  C.  B.  107 ;  Herasutollah 
(Chowdhry)  v.  Brojo  Soondur  Roy 
(1872),  18  W.  B.  C.  B.  77,  at  p. 
80  ;  Tincourie  Chatter jee  v.  Denonath 
Banerjee ,  W.  B.  1864,  C.  B.  155; 
Roopmonjooree  Chowdranee  v.  Ramlall 
Sircar  (1864),  1  W.  B.  C.  B.  145; 
Mohendro  Ball  Hooker  jee  v.  Rookiney 
Dabee  (1864),  Cory  ton,  42,  at  p.  46. 

6  See  Indian  Evidence  Act  (I.  of 
1872),  s.  50.  In  that  section  “it 
will  be  noted  that  the  words  ‘  by 
blood  marriage  and  adoption  9  have 
not  been  inserted  after  the  word 
4  relationship  *  by  Act  XVIII.  of 
1872,  as  in  the  case  of  s.  32,  els.  (5) 
and  (6).  Illustration  (a)  refers  to 
the  case  of  marriage,  but  relationship 
is  not  mentioned,”  Ameer  Ali  and 
Woodroffe’s  “  Law  of  Evidence,”  1st 
cd,,  p.  360.  This  would  seem  to 
show  that  the  conduct  of  relations 
would  not  be  admissible  as  evidence 
in  the  case  of  adoption,  but  the 
Indian  Courts  have  undoubtedly  been 
in  the  habit  of  admitting  such 
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but  such  evidence  cannot  establish  an  adoption  which  is  in  law 
invalid.1 

A  ’ixrson  who  asks  the  Court  to  presume  that  an  adoption  did  take 
place,  must  establish  an  initial  probability  that  the  adoption  was  likely 
to  have  been  validly  made  and  that  the  conduct  of  the  parties  cognizant 
of  the  farts  had  been  at  least  consistent  with  such  an  hypothesis.2 

Where  there  is  conflicting  evidence  upon  the  fact  of  an  adoption,  much 
must  depend  upon  the  probabilities  of  the  case  to  be  collected  from  the 
admitted  or  proved  facts,  but  such  probabilities  do  not  take  the  place  of 
e\  idenee. 

The  fact  that  the  person  alleged  to  have  adopted  was  childless,  and 
advanced  in  years,  and  had  despaired  of  having  male  issue  ;  3  or  the  fact 
that  he  was  anxious  to  deliver  himself  from  Put,1  gives  rise  to  a  probability 
that  he  wished  to  adopt. 

The  fact  that  the  alleged  adoptive  father  or  mother  was  at  enmity  with 
the  reversioner  might  also  render  an  adoption  probable.5 

The  religious  duty  to  adopt  a  son,  which  is  said  to  be  incumbent  upon 
every  childless  Hindu,6  is  also  a  circumstance  to  be  taken  into  considera¬ 
tion,7  but  by  itself  it  has  not  much  force,  having  regard  'w  to  the  fact  that 
childless  Hindus  die  daily  without  having  fulfilled  this  obligation,  or  made 
provision  for  its  fulfilment  after  their  death.’5  8 

On  the  other  hand,  the  absence  of  notices  to  relations  and  of  ceremonials 
may  be  evidence  against  the  probability  of  the  fact  of  adoption.  In 


evidence.  With  two  exceptions  {Bur 
Dyal  Bafj  v.  Boy  Krishto  Bhoomick 
and  Vyas  Chimaulul  v.  Yym  Bant- 
chandru),  the  decisions  on  p.  175,  note”' 
5,  were  given  before  the  passing  of 
the  Indian  Evidence  Act. 

1  See,  however,  B) tag  veal  Per  shad 
v.  Mttrari  Ball  (1010),  15  0.  W.  3Sf. 
524,  in  which  case  the  Court  applied 
the  rule  of  id  factum  valet  quod  fieri 
von  dchuit,  while  ignoring  the  con¬ 
struction  of  that  rule  in  Gurulingas - 
v'nmi  {Sri  Balusu)  v.  Bamahksh - 
mamma  ( Sri  Balusu)  (1809),  26  I.  A. 
113,  at  p.  144,*  22  Mad.  398,  at  p. 
423  ;  21  All.  4<>0J  at  p.  487 ;  3  C. 
W.  X.  427,  at  p.  44S ;  1  Bom.  L.  R. 
220  {ante,  p.  150). 

2  Bar  Shankar  Partah  Singh  v. 
Lai  Baghuraj  Singh  (1907),  34  I.  A. 
125  ;  29  All  519 ;  11  C.  W.  N.  S4I. 

3  Butadhuu  Mookurjia  v.  Muthora - 
noth  Mookurjia  (1849),  4  M.  1.  A. 
414,  at  p.  425 ;  7  W.  R.  P.  C.  71 ; 
PiUtu  Lai  v.  Parbali  Kunivar  {Musam- 
mai)  (1915),  42  I.  A.  155  j'37  All  359  ; 
19  C,  W.  N.  841 ;  17  Bom.  L.  R.  549. 
See  Boopmanjoone  Chowdrancc  v. 
BamlaU  Sircar  (1804),  1  W.  R.  0.  B. 
144,  at  p.  150 ;  Bisiooprca  Patmohadea 
(Bance)  v.  Basooekb  Bull  Bcwurtcc 


Putnaik  (1805),  2  W.  R.  C.  R.  232, 
at  p.  235. 

4  Buradhtn  Mookurjia  v.  Muthora - 
naih  Mookurjia  (1849),  4  M.  I.  A. 
414,  at  pp.  425, 426 ;  7  W.  R.  P.  C.  71. 

fi  Soondur  Koo-maree  Debheea  v„ 
Gudadhur  Per  shad  Tewarrce  (1858), 
7  M.  I.  A.  54,  at  pp.  64,  67  ;  4  W.  R. 
P.  C.  116,  at  pp.  119, 120;  Baghunada 
{Sri}  v.  Brozo  Kishoro  {Sri)  (1876), 
3  I.  A.  154,  at  p.  177  ;  25  W.  R.  C.  R. 
291,  at  p.  295. 

6  Ante ,  pp.  101,  102. 

7  Bee  Baghu?iada  {Sri)  v.  Brozo 
Kishoro  {Sri)  (1876),  3  I.  A.  154,  at 
p.  177;  25  W.  R.  C.  R.  291,  at  p. 
295 ;  Boopmonjoree  Choivdranee  v. 
BamlaU  Sircar  (1864),  1  W.  R.  C.  R. 
145,  at  pp.  150,  151  ,*  Sarodasoondery 
Bosses  {S.  M.)  v,  T incowry  Bundy 
(1863),  1  Hyde,  223,  at  p.  249. 

8  Bdmadhub  Boss  v.  Bishumber 
Boss  (1869),  13  M.  I.  A.  85,  at  p. 
100  ;  3  B.  L.  R,  (P.  0.)  27,  at  p.  32 ; 
12  W.  R.  P.  C.  29,  at  p.  31.  See 
Gurulmgaswami  {Sri  Balusu)  v.  Bama- 
lakshmamma  {Sri  Balusu) ;  Badhamo- 
hun  v.  Hardai  Bibi  (1899),  26 1.  A.  113, 
at  p.  135 ;  23  Mad.  398,  at  p.  414 ; 
21  All  460,  at  p.  477 ;  3  C.  W.  X. 
427,  at  p.  442  ;  1  Bom.  L.  R.  226. 
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Bootroogun  Butputfy  v.  Sabifra  Dye,1  the  Judicial  Committee  say,  “  But 
although  neither  written  acknowledgments,  nor  the  performance  of  any 
religious  ceremonials,  are  essential  to  the  validity  of  adoptions,  such 
acknowledgments  are  usually  given,  and  such  ceremonies  observed,  and 
notices  given  of  the  times  when  adoptions  are  to  take  place,  in  all  families 
of  distinction,  as  those  of  zemindars  or  opulent  Brahmins,  that  wherever 
these  have  been  omitted,  it  behoves  the  Court  to  regard  with  extreme 
suspicion  the  proof  offered  in  support  of  an  adoption.  I  would  say,  that  in 
no  case  should  the  rights  of  wives  and  daughters  be  transferred  to  strangers, 
or  more  remote  relations,  unless  the  proof  of  adoption  by  which  that  transfer 
is  effected  be  proved  by  evidence  free  from  all  suspicion  of  fraud,  and  so 
consistent  and  probable  as  to  give  no  occasion  for  doubt  of  its  truth.”  2 

The  youth,3  or  vigour,4  of  the  alleged  adopting  father,  and  the  conse-  Youth, 
quent  probability  of  male  issue,  may  also  be  a  circumstance  rendering 
the  adoption  improbable. 

“In  considering  the  validity  of”  powers  to  adopt,  “it  is  of  great  Position  of 

importance,  in  the  first  place,  to  ascertain  the  position  of  the  parties  at  parties,  and 
,,  r  ,  ,  ,,  -,,1  .  ,  .  ,  motives, 

the  time  when  the  instruments  are  alleged  to  have  come  mto  existence, 

and  the  motives  which  may  have  led  to  the  execution  of  them.”  5 

A  permission  to  give  in  adoption  may  be  presumed,6  but  Presumption 
no  such  presumption  may  be  made  with  reference  to  a  permission  mission, 
to  take  in  adoption.7 

It  has  been  held  8  that  “  when  the  Court  is  satisfied  that  the  pr0of  of 
authority  to  adopt  really  was  given,  it  will  require  comparatively  te^onL, 
slight  proof  of  the  performance  <Sf  the  ceremonies  by  which  the 
adoption  is  completed.  But  the  Court  will  not  presume  that 
permission  was  given  merely  because  it  is  shown  that  the  usual 
ceremonies  were  duly  performed.” 

There  may  be  a  presumption  that  a  widow  does  not  adopt  while  in  a 
condition  of  ceremonial  impurity.9 


1  (1835),  2  Knapp,  287,  at  p.  290 ; 
5  W.  R.  P.  0.  109.  See  also  Ondy 
Kadarun  v.  Aroonachella,  Mad.  dec. 
1857,  p.  93 ;  Bistooprea  Patmohadea 
(Pa nee)  v.  Basoodeb  Dull  Bewartee 
Patmik  (1865),  2  W.  R.  C.  R.  232. 

2  Cited  with  approval  in  Diwakar 
v.  Gkandanlal  (1916),  44  Calc.  2M ; 
21  C.  W.  N.  314;  18  Bom.  L.  B.  992. 

3  Bootroogun  Butputty  v.  Babitra  Dye 
(1835), 2 Knapp, 287;  5W.R.P.C.  109. 

4  In  Barodasoondery  Dossee  ( 8 .  M.) 
v.  Tincowry  Nundy  (1863),  1  Hyde, 
223,  at  p.  250,  the  Court  said,  “  We 
agree  .  .  .  that  a  Hindu  does  not  adopt 
in  his  lifetime,  unless  he  is  prepared 
to  acknowledge  that  he  has  lost  the 
power  of  procreation ;  for,  if  his  wife 
is  sterile,  he  may  marry  another 
wife,  and  is  enjoined  to  do  so  after 

H.m 


the  lapse  of  a  certain  time.” 

5  Soondur  Koomaree  Debbcea  v. 
GudadJiur  Per  shad  Tewarree  (1858), 
7  M.  I.  A.  54,  at  p.  64 ;  4  W.  B.  P.  C. 
116,  at  p.  119. 

6  ‘  4  Dattaka  Chandrika,  ”s.l,  para.  32. 

7  Tarini  Qharan  Chowdhry  v.  Saroda 

Bundari  Dasi  (1869),  3  B.  L.  B.  A.  C. 
145;  11  W.  R.  C.  B.  468.  ‘ 

8  Radhamadhub  Gossaln  v.  Badha- 
bullub  Gossain  (1862),  Hay,  ,311  ;  2 
Ind.  Jur.  0.  S.  5.  See'  also  Mohendro 
LaU  Mookerjee  v.  Mookiney  Dalee 
(1864),  CorytoS,  42,  at  pp.  45, 46,  where 
a  similar  observation  was  made,“  When 
many  years'  have  passed  and  the 
person  whose  adoption  is  questioned 
has  always  been  recognized  as  a  son.” 

9  See  Ranganayakamma  v.  Alwar 
SeUi  (1889),  13  Mad.  214,  at  p.  222. 
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PARENT  AND  CHILD  (continued). 

Her'lts  of  IUttaka*  Adoption. 

Adoption  in  the  Dalftika  form  completely  transfers  the  boy 
from  the  family  of  his  natural  father  to  that  of  his  adoptive 
father,  and,  except  as  specially  provided  by  the  law,1  he  acquires, 
us  from  the  date  of  the  adoption,2  all  the  rights,  privileges, 
duties,  and  obligations  of  a  son  born  to  his  adoptive  father.3 

The  expressions  “  lather  and  u  son  *’  in  Acts  of  the  Legislatures  include 
in  the  ease  of  Hindus  adoptive  fathers  and  adopted  sons.4 


1  'These  special  provisions  are  to 
lw.*  found  in  the  “  Dattaka  Miraansa  ” 
and  the  Dattaka  Chandrika,'*  and 
relate  to  tile  effect  of  the  birth  of  $ 
legitimate  son  after  the  adoption  (seo 
post,  pp.  187,  1SS),  and  to  the  re¬ 
strictions  placed  upon  an  adopted 
son  with  regard  to  marriage  and 
adoption  in  his  natural  family  (see 
anU\  pp.  44,  45,  and  post,  p.  201). 

a  Hnrck  Chmid  Bob  a  v.  Bf joy  Chand 
Mahttah  (1905),  9  C.  W.  N.  795,  at 
p.  798 ;  Moro  Xnrayan  Joski  v. 
Balaji  Baghnnath  (1894),  19  Bom. 
809,  at  p.  814  ;  Bambhat  y.  Dakihman 
Ckiptamop  Maynlay  ( I8S1 ),  5  Bom. 
030,  at  p.  i >3 7  ;  Sudan und  Mohapattur 
v.  Soar  jo  Moure  Dthtc  ( I  S«  >7),  8  W. 
H.  V.  R.  455;  S.  C.  (1809),  II  W.  R. 
C.  R.  430  (on  appeal  in  this  case  this 
question  did  not  arise,  Soorjomonec 
Dayce  y.  Suddanund  Mohapatbr ,  I. 
A.  Sup.  VoL  212 ;  12  B.  L  R.  304 ; 
20  W.  R.  C.  R.  377 ;  9  Mad.  Jur. 
460) ;  Xarain  Mai  v.  Kooer  Xarain 
Mytee  (1879),  5  Calc.  251. 

*  Pudma  Coomari  Debi  v.  Court  of 
Ward*  (1881),  8  I.  A,  229,  at  p.  24H ; 

8  Ode,  303,  at  p.  311 ;  S.  C.  in  Court 
below,  Puddo  Kumaree  Debee  v.  Jug- 
guthishore  Aeharjee  (1879),  5  Calc. 
615 ;  Xagindas  Bhugwandas  y. 


Baehoo  Hurh'ssondas  (1915),  43  I.  A. 
56 ;  40  Bom.  270  ;  20  C.  W.  X.  702  ; 
18  Bom.  L.  R.  172 ;  Joy  Irish  or  c, 
Chowdhry  v.  Panchoo  Baboo  (1879), 
4  C.  I*.  R.  538;  Kali  Komul 
Mozoomdar  v.  Uma  Shunlcur  Moitra 
(1883),  10  I.  A.  138,  at  p.  149; 
10  Calc.  232,  at  p.  237 ;  13  C.  L.  R. 
379,  at  p.  381 ;  S.  C.  in  Court  below,  6 
Calc.  256,  and  7  C.  L.  R.  145 ;  Bam - 
bhat  v.  LaJcshman  Chintaman  Mayalay 
(1881),  5  Bom.  630,  at  p.  637;  Teen - 
courcf  Chatter jee  v.  Denonath  Bancr- 
jee  (1865),  3  W.  R.  C.  R.  40 ;  Juggur - 
nath  Stihaie  [Maharajah)  v.  Mulchun 
Koomeur  (.¥««/.)  (1865),  3  W.  R. 
C.  R.  24. 

1  See  the  several  General  Clauses 
Acts  :  X.  of  1897,  s.  3  (18),  (53) ;  I. 
(B.  C.)  of  1899,  s.  3  (42) ;  I.  (Bo.  C.) 
of  1904,  s.  3  (18),  (45) ;  X.  (E.  B.  and 
A.)  of  1909,  s.  5  (24),  (58);  I. 
(Burm.  C.)  of  1898,  s.  2  (22),  (59); 
I.  (Mad.  C.)  of  1891,  s.  3  (30) ;  I. 
(Punj.  C.)  of  1898,  s.  2  (18),  (54) ; 
I.  (U.  P.)  of  1904,  s.  4  (5),  (42). 
Also  see  Hindu  Wills  Act  (XXI.  of 
1870),  s.  6;  Agm  Tenancy  Act,  II, 
(U.  P.)  of  1901,  s.  22 ;  Lola  v.  Nahar 
Singh  (1912),  34  AIL  65S ;  Tham - 
man  Singh  v.  Dal  Singh  (1914),  37 
All.  7. 


CHAP.  IV.] 


GUARDIANSHIP, 


179 


The  expression  e£  son  ”  in  a  will  includes  an  adopted  son.1 2 

When  a  married  man  having  a  son,  is  taken  in  adoption,  the  son  does 
not  acquire  the  gotra  and  a  right  of  succession  to  the  property  of  the 
family  into  which  his  father  is  adopted. 3 4 

When  an  adoption  has  been  made  by  a  widow,  the  rights  of 
the  adopted  son  do  not  date  back  to  the  death  of  his  adoptive 
father.3 

An  adoption  pendente  lite  has  the  same  effect  as  a  birth  pendente  life A 

As  to  an  adopted  son’s  impurity  on  deaths  and  births,  and  as  to  his 
competency  to  perform  Sraddha  rites,5  see  Sarkar’s  “Law  of  Adoption,” 
p.  388. 

The  right  of  guardianship  of  an  adopted  son  passes  by  the 
adoption  from  the  natural  parents  to  the  adoptive  parents.6 

A  son  adopted  by  a  Hindu  governed  by  the  Mitakshara 
school  of  law  acquires  the  same  rights  in  coparcenary  property 
on  adoption  7  as  would  be  possessed  on  birth  by  a  natural  son 
bom  to  his  adoptive  father.8 

Except  where  a  son  is  born  to  his  adoptive  father  subsequent 
to  the  adoption,9  an  adopted  son  inherits  to  his  adoptive  father,10 


1  Yethirajulu  Naidu  v.  Mukuntha 
Naidu  (1905),  28  Mad.  363. 

2  Kalgavda  Tavanappa  v.  Somappa 
Tamangavda  (1909),  33  Bom.  669; 
11  Bom.  L.  R.  797. 

3  Lakshmana  Bau  v.  Lcikshmi  Am - 
mal  (1881),  4  Mad.  160.  See  Ba¬ 
rn  undoss  Mookerjea  v.  T art  nee 
(. Mussamut )  (1858),  7  M.  I.  A.  169, 
at  p.  184 ;  Ganapati  Ayyan  v.  Savi- 
thri  Ammal  (1897),  21  Mad.  10,  at  p. 
16 ;  Narain  Mal  v.  Kooer  Narain 
Myfee  (1879),  5  Calc.  251 ;  Moro 
Narayan  Joshi  v.  Balaji  Baghunath 
(1894),  19  Bom.  809,  at  p.  814; 
cases  collected  in  Morley’s  “  Digest,” 
vol.  iii.  186. 

4  Bambhat  v.  Laksliman  CJiintaman 
Mayalay  (1881),  5  Bom.  630,  at  p.  637. 

5  See  “Dattaka  Mimansa,”  s.  6, 
para.  50 ;  “  Dattaka  Chandrika,”  s. 
1,  para.  25 ;  s.  3,  para.  17. 

6  Sree  Narain  Miller  v.  Kishen - 

soondory  Dassee  ( Sreemutty )  (1873), 

I,  A.  Sup.  Vol.  149,  at  p.  163 ;  11  B. 

L.  R,  171,  at  p.  191 ;  S.  C.  sub  nomine 

Nogendro  Chundro  Mittro  v.  Kishen - 
soondery  Dossee  {Sreemutty),  19  W. 


R.  C.  R.  133,  at  p.  139 ;  Lakshmibai 
v.  Shridhar  Vasudev  Takle  (1878),  3 
Bom.  1.  As  to  rights  of  guardian¬ 
ship,  see  ante ,  pp.  46-49,  and  post , 
pp.  213,  214. 

7  See  Bungama  v.  Atchama  (1846), 
4  M.  I.  A.  1,  at  p.  103  ;  7  W.  R.  P.  C. 
57,  at  p.  67  ;  Sudanund  Mohapattur 
v.  Bonomallee  (1863),  Marsh,  317; 
2  Hay,  205 ;  Sudanund  Mohapattur 
v.  Soorjo  Monee  Debee  (1867),  8  W. 
R.  C.  R.  455 ;  S.  C.  after  remand 
(1869),  II  W.  R.  C.  R.  436.  On 
appeal  this  question  did  not  arise, 
Soorjomonee  Dayee  v.  Suddanund  Mo - 
hapatter  (1873),  I.  A.  Sup.  Vol.  212; 
12  B.  L.  R.  304 ;  20  W.  R.  C.  R. 
377  ;  8  Mad.  Jur.  466. 

8  See  post,  pp.  225,  226;  Heera 
Singh  v.  Buryar  Singh  (1866),  1  Agra, 
256 ;  Bambhat  v.  Lakshman  Chintaman 
Mayalay  (1881),  5  Bom.  630,  at  p. 
637. 

9  See  post ,  pp.  187,  188. 

10  Baje  Vyankatrav  Anandrav  Nim - 
balkar  v.  Jayavantrav  (1867b  4  Bom* 
H.  C.  A.  C.  191. 
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and  to  tho  lvlationn,  whether  lineal  or  collateral,  of  his  adoptive 
father  to  the  same  extent  as  ho  would  have  inherited  if  he  had 
been  bom  as  a  son  to  his  adoptive  father.1 

As  to  the  devesting  of  estates  on  adoption,  see  post,  pp.  193-199. 

The  right  of  the  adopted  son  and  of  his  heirs  to  inherit  to  the  following 
relations  by  adoption  has  been  established : — 

1 .  Pat crnal  grandfather. 2 * 

2.  Paternal  uncle. a 

3.  First  cousin  of  his  father.4 

4.  First  cousin  of  his  grandfather.5 * 

5.  Father  s  brother’s  son.0 

6.  Father's  daughter's  son.7 

7.  Father’s  third  cousin. 8 

8.  The  adopted  son  of  the  son  of  the  brother  of  the  man  to  whom  the 
father  of  the  claimant  was  adopted.9 

Where  an  adopted  son  ousts  his  adoptive  father’s  widow,  who  has 
taken  possession  in  ignorance  of  the  adoption,  he  is  entitled  to  receive 
such  rents  and  profits  which  have  been  received,  or  might  with  due  diligence 
have  been  received,  between  the  death  of  his  adoptive  father  and  his 
getting  possession,  credit,  being  given  for  the  maintenance  of  the  widow, 
funeral  expenses,  and  all  such  expenditure  as  she  might  properly  have  made 
as  widow,  subject  to  any  question  as  to  limitation.10 

Conversely  the  relations  of  the  adoptive  father  will  inherit 


1  Pudma  Coomari  Debi  v.  Court  of 
Wards  (1881),  8  I.  A.  229;  8  Calc. 
302 ;  S.  C.  in  Court  below,  Puddo 
Kumaree  Debee  v.  Jugguikishore 
Ackarjee  (1879),  5  Calc.  615;  Joy - 
kishore  Chowdhry  v.  Panchoo  Baboo 
(1879),  4  C.  L.  R.  538  ;  Sumbhoochun- 
dtr  Chowdry  v.  Naraini  Debia  (1835), 

2  Knapp,  55 ;  5  W.  R.  P.  C.  100 ; 

Lakhmi  Chand  r.  Gatto  Bai  (1886),  8 

All.  319 ;  Mokundo  Lai  Roy  v.  By- 

hunt  Nath  Roy  (1880),  6  Calc.  289 ; 
7  C.  L.  R.  47 S ;  Dinonath  Mukerjee 

v.  Gopal  Churn,  Mukerjee  (1881),  9 
C.  L.  R.  379  ;8C.  L.  R.  57 ;  Tara 

Mohun  BhuMackarjee  v.  Kripa  Moyee 
Debia  (1868),  9  W.  R.  C.  R.  423 ; 
Raj 6  Vyankatrav  Anandrav  Nimbal- 

kar  v.  Jayavantrav  (1867),  4  Bom. 
H.  C.  A.  C.  191 ;  Gourhurree  Kubraj 

v.  Rutnasuree  Debia  (Mussummut) 
(1837),  6  Ben.  SeL  R.  203  (new 
edition,  250) ;  Gooroopershad  Bose  v. 
Rashbehary  Bose ,  Ben.  S.  D.  A.  1860, 
.  p.  411. 

a  GourbuRub  v.  Juggernath  Per - 
saud  Mitter  (1824),  Sir  F.  Macnagh- 
ten’s  “  Considerations,”  p.  5. 


3  In  Sumbhoochunder  Chowdry  v. 

Naraini  Debia  (1835),  3  Knapp,  55 ; 
5  W.  R.  P.  C.  lOO  ;  it  was  held  that 
the  adopted  son  of  the  brother  of  the 
whole  blood  was  entitled  to  inherit 
in  preference  to  the  son  of  a  brother 
of  the  half-blood.  Kishennath  Boy 
v.  Rureegobind  Roy,  Ben.  S.  I^A. 
1859,  p.  18.  X 

4  Dinoruxth  Mukerjee  v.  Gopal 
Churn  Mukerjee  (1881),  6  C.  L.  R. 
379 ;  8  C.  L.  R.  57. 

5  Tara  Mohun  Bhuttacharjee  v. 
Kripa  Moyee  Debia  (1868),  9  W.  R. 
C.  R.  423. 

6  Lokenath  Roy  v.  Shamasconduree , 
Ben.  S.  D.  A.  1858,  p.  1863. 

7  Pudma  Coomari  Debi  v.  Court  of 
Wards  (1881),  8  I.  A.  229 ;  8  Calc.  302. 

8  Mokundo  Rail  Roy  v.  Bykunt 
Nath  Roy  (1880),  6  Calc.  289;  7  C. 
L.  R.  478. 

9  Gourhurree  Kubraj  v.  Rutnasuree 
Debia  {Mussummut)  (1837),  6  Ben. 
Sel.  R.  203  (new  edition,  350). 

10  See  Dalel  Kunwar  v.  Ambika 
Partap  Singh  (1903),  25  All.  266. 
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to  the  adopted  son  in  the  same  way  as  if  he  had  been  a  son  born 
to  his  adoptive  father. 

An  hereditary  title  or  honour  passes  to  an  adopted  son,  and  Title, 
his  descendants,  in  the  same  way  as  to  a  legitimate  son,  or  his 
descendants. 

Where  the  adoption  is  by  a  husband  alone,1  or  in  association  inheritance  *r 
with  his  wife,  or  one  of  his  wives,  or  where  it  has  been  made  to  partematerha- 
him  by  his  wife  with  his  concurrence,  or  after  his  death,  the  son 
inherits  to  the  wife,2 3  and  to  her  relations,8  in  the  same  way 
as  if  he  had  been  a  son  born  to  such  wife. 

The  right  of  the  adopted  son  to  inherit  to  the  brother,4  and  father,5 
of  the  adoptive  mother  has  been  upheld. 

Sir  G.  D.  Banerjee  6  doubts  whether  in  a  Mitakshara  case  an  adopted 
son  will  inherit  his  adoptive  mother’s  mother’s  stridhan  as  he  would  there¬ 
by  be  preferred  to  the  son  of  the  deceased  (post,  p.  449),  but  he  admits 
that  there  is  no  authority  on  the  subject. 

The  adoptive  mother  7  and  her  relatives  8  inherit  to  the 
adapted  son  in  the  same  way  as  if  she  had  been  his  natural 
mother. 

Where  an  adoption  is  made  by  a  husband  in  conjunction 
with  one  only  of  several  wives-,  or  after  his  death  by  one  of 


1  See  Sham  Kuar  v.  Gaya  Din 
(1876),  1  All.  255,  at  p.  257  ;  “  Bat- 
taka  Mimansa,”  s.  1,  para.  22. 

2  Teencowree  Chatter jee  v.  Denonath 
Banerjee  (1865),  3  W.  R.  C.  R.  49; 
Raje  Vyanhatrav  Anandrav  Nimbal- 
kar  v.  J ayavanU av  (1867),  4  Bom. 
H.  C.  A.  C.  191.  Contrd  2  Bom. 
S.  A.  R,  178,  cited  in  “Norton’s Lead¬ 
ing  Cases,”  I.  101. 

3  Kali  Komul  Mozoomdar  v.  Uma 
Skunhur  Moitra  (1883),  10  I.  A.  138 ; 

10  Calc.  232 ;  13  C.  L.  R.  379.  This 
decision  in  effect  overrruled  Morun 
Moee  Deheah  v.  Bejoy  Kishlo  Gossa- 
mee  (1863),  W.  R.  Sp.  No.  121  (so 
far  as  this  question  is  concerned),  and 

Chinnaramakristna  Ayyar  v.  Minatchi 
Ammal  (1873),  7  Mad.  H.  C.  245. 

Sham  Kuar  v.  Gaya  Din  (1876),  1 
All.  255  ;  SurjoTcant  Nundi  v.  Mohesh 

Chunder  Dutt  (1882),  9  Calc.  70 ; 
Radha  Prasad  Mullich  v.  Ranee  Mani 
Dosses  (1906),  33  Calc.  947;  10  C. 

W.  3N  695  (reversed  on  another  point 


(1908),  35  I.  A.  118;  35  Calc.  896; 
12  C.  W.  N.  729;  10  Bom.  L.  R. 
604). 

4  Kali  Komul  Mozoomdar  v.  Uma 
Shunhur  Moitra  (1883),  10  I.  A.  138 ; 
10  Calc.  232  ;  13  C.  L.  R.  379. 

5  Sham  Kuar  v.  Gaya  Din  (1876), 
1  All.  255  ;  Surjolcant  Nundi  v.  Mo¬ 
hesh  Chunder  Dutt  (1882),  9  Calc.  70. 

6  {i  Law  of  Marriage,”  3rd  ed.,  pp. 
364,  365,  428, 

7  Anandi  v.  Bari  Suba  Pai  (1909), 
33  Bom.  404;  11  Bom.  L.  R.  641. 
See  Ramasawmi  Aiyan  v.  Venca- 
taramaiyan  (1879),  6  I.  A.  196 ;  2 
Mad.  91 ;  Annapurni  Nachiar  v. 
Forbes  (1899),  26  I.  A.  246 ;  23  Mad. 
1 ;  3  C.  W.  N.  730 ;  Jatindra  Nath 
Chaudhuri  ( Rai )  v.  Amrita  Lai  Bagchi 
(1900),  5  C.  W.  N.  20  ;  LaJchmi  Chand 
v.  Gatto  Bai  (1886),  8  All.  319. 

8  Gungapersad  Roy  v.  Brijessuree 
Choudhrain ,  Ben.  S.  D.  A.  1859,  p. 
1091. 
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several  wives,  the  adopted  son  1  inherits  only  to  that  wife  and 
her  relations,  his  relationship  to  the  other  wives  being  that  of 
a  step-son. 

It  is  unsettled  whether,  when  in  Bengal  a  man  adopts  in  conjunction 
with  more  than  one  wife,2  or  where  two  or  more  widows  adopt  in  Western 
India  jointly,3  the  adopted  son  inherits  to  all  the  widows  so  adopting  and 
their  relatives.  As  pointed  out  in  VenTcata  Narasimha  Appa  Roiv  Bahadur 
(Sri  Baja)  v.  Parthasarathy  Appa  Row  Bahadur  ( Sri  Baja)  (1913),  41  I,  A. 
51,  at  p.  69  ;  37  Mad.  199,  at  p.  220 ;  18  C.  W.  N.  554,  at  p.  563 ;  16 
Bom.  L.  B.  328,  at  p.  337,  the  difficulty  in  supposing  that  he  inherits  to 
all  the  widows  is  very  great.  This  seems  to  show  that  except  perhaps  in 
Western  India  no  such  joint  exercise  of  the  power  is  possible  (ante,  p.  115). 

The  mere  concurrence  by  a  widow  in  an  adoption  by  her  co-widow 
would  not,  it  is  submitted,  confer  upon  the  adopted  son  any  rights  of 
inheritance  to  her  or  her  relations. 

Although  it  is  unsettled  it  seems  that  when  a  husband  adopts  in  spite  of 
his  wife’s  express  dissent,  the  son  does  not  inherit  to  her  or  to  her  relations.4 

Adopted  son  A  son  adopted  by  a  man  who  is  disqualified  from  inheritance 
man.  by  reason  of  a  personal  disability,  such  as  congenital  blindness, 

impotence,  or  lameness,5  cannot  acquire  greater  rights  than  his 
adoptive  father,  and  therefore  cannot  inherit  to  any  one  from 
whom  the  adoptive  father  was  disqualified  from  inheriting.6 

There  is,  it  is  submitted,  nothing  to  prevent  his  inheritance  from  his 
adoptive  father  7 *  and  from  his  adoptive  mother  and  her  relations.  Accord¬ 
ing  to  the  44  Dattaka  Chandrika  55  8  he  is  entitled  to  maintenance. 

S^dopted13  descendants  of  an  adopted  son  born  after  adoption 

sun.  have  the  same  rights  of  inheritance  as  the  descendants  of  a 

legitimately  begotten  son.9 * 

As  to  the  case  of  an  adoption  of  a  married  man  having  a  son,  see  post, 
p.  190. 


1  Annapunii  Nachiar  v.  Forbes 
(1899),  26  I.  A.  246 ;  23  Mad.  I ;  3 
C.  W.  N.  730 ;  S.  C.  in  Court  below, 
(1895),  18  Mad.  277 ;  Kasheeshuree 
Debia  v.  Greeschunder  Lahoree,  W.  B. 
1864,  p.  71. 

2  See  ante ,  p.  112. 

3  See  ante,  pp.  115,  126. 

4  See  Sarkar’s  “Law  of  Adoption,” 
2nd  ed.,  pp.  215,  419d-419f. 

5  Ante,  p.  109,  and  post,  pp. 

370-373. 

8  “Mitakshara,”  chap.  ii.  s.  x.  para. 

10;  “  Dattaka  Chandrika,”  s.  vi. 

para.  1  ;  “  Daya-Bhaga,”  chap.  v. 

s.  19;  Mayne’s  “Hindu  Law,”  8th 


ed.,  p.  136;  Sarkar’s  “  Law  of 
Adoption,”  pp.  202,  203,  419.  As 
to  the  right  of  a  natural  son,  see  post , 
p.  373. 

7  Sutherland’s  “  Synopsis,”  Stokes’ 
“  Hindu  Law  Books,”  pp.  664, 
671. 

8  Sec.  vi.  para.  1.  This  is  dis¬ 
puted  in  Sarkar’s  44  Law  of  Adop¬ 
tion,”  p.  419. 

9  Kishennath  Roy  v.  Hurreegobind 
Roy,  Ben.  S.  D.  A.  of  1859,  p.  18 ; 
Gourhurree  Kubraj  v.  Rutnasuree 
Debia  (Mussummut)  (1837),  6  Bon. 
SeJ.  B.  203  (new  edition,  250). 
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An  adopted  son  does  not,  as  such,  acquire  any  rights  greater  Rights  no 
than  those  of  a  begotten  son.1  thoslfof  son 

The  adoption  of  a  son  does  not  interfere  with  the  powers  k°rn* 

x  x  _  Adoption  does 

of  the  adoptive  father  to  dispose  of  2  the  property  over  which 

he  has  a  power  of  disposition.3  powers  over 

property. 

An  adoptive  father  can  defeat  the  rights  of  inheritance  of  his  adopted 
son,4  whether  the  property  held  by  him  be  partible  or  impartible.5  He 
can,  in  giving  a  power  of  adoption,  require  as  a  condition  of  the  exercise 
of  the  power  that  the  estate  of  his  widow  should  not  be  interfered  with,6 
and  might  apparently  impose  such  other  conditions  as  are  not  inconsistent 
with  the  provisions  of  the  law  of  gifts  and  wills. 7 

In  cases  governed  by  the  Hindu  Wills  Act,  adoption,  or  Adoption  does 
the  giving  of  a  power  of  adoption,  does  not  operate  as  a  revoca-  will, 
tion  of  a  will.8 

There  is  some  authority  that  in  other  cases  a  Hindu  has  no  power 
to  completely  disinherit  his  adoptive  son,  and  that  a  will  making  no  pro¬ 
vision  for  adopted  sons  would  be  invalidated  by  a  power  given  subse¬ 
quently,9  but  it  is  submitted  that  there  is  no  reason  why  an  adoption  should 
have  greater  effect  than  the  birth  of  a  son  in  revoking  a  will.  Where  the 
will  purports  to  deal  with  property,  over  which  the  adopting  father  ceased 
to  have  a  power  of  disposition  on  the  birth  or  adoption  of  a  son,  it  would 


1  Venkata  Surya  Mahipati  Mama 
Krishna  Mao  Bahadur  {Sri  Maja  Mao) 
v.  Court  of  Wards  (1899),  26  I.  A. 
83 ;  22  Mad.  383  ;  3  C.  W.  N.  415 ; 
1  Bom.  L.  R.  277  ;  JBhoobun  Moyee 
Behia  v.  Mam  Kishore  Ackarj  Chowdlmj 
(1865),  10  M.  I.  A.  279,  at  pp.  310, 
311  ;  3  W.  R.  P.  C.  15,  at  p.  IS. 

2  By  will,  gift,  or  transfer. 

3  See  Bhupendra  Krishna  Chose  v. 
Amarendra  Nath  Bey  (1915),  43  I.  A. 
12;  43  Calc.  432;  20  C.  W.  N. 
169  ;  18  Bom.  L.  R.  347. 

4  Venkata  Surya  Mahipati  Mama 
Krishna  Mao  Bahadoor  ( Sri  Maja) 
v.  Court  of  Wards  (1899),  26  I.  A. 

83,  at  p.  89;  22  Mad.  383,  at  p. 
390;  3  C.  W.  N.  415,  at  p.  421; 

1  Bom.  L.  R.  277  ;  Mungama  v. 
Atchama  (1846),  4  M.  I.  A.  1,  at  p.  103  ; 

7  W.  R.  57,  at  p.  62  ;  Surendra  Nath 
Chose  v.  Kala  Chand  Banerjee  (1907), 

12  C.  W.  1ST.  668  ;  Purshotam  Shama 
Shenvi  v.  Vasudev  Krishna  Shenvi 

(1871),  8  Bom.  H.  C.  (0.  C.)  196; 
Siodanund  Mohapattur  v.  Bonomallee 
(1863),  Marsh,  317 ;  2  Hay,  20& 


5  Venkata  Surya  Mahipati  Mama 
Krishna  Mao  Bahadoor  (Sri  Maja 
Mao)  v.  Court  of  Wards  (1899),  26 
I.  A.  83  ;  22  Mad.  383  ;  3  C.  W.  N. 
415 ;  Sartaj  Kuari  (Mani)  v.  Beoraj 
Kuari  (Mani)  (1888),  15  I.  A.  51  ; 
10  All.  272. 

G  See  Bepin  Behari  Bundopadhya 
v.  Brojonath  Mookhopadhya  (1882), 
8  Calc.  357 ;  Madhamonee  Behea  v. 
Jadubnarain  Moy ,  Ben.  S.  D.  A.  of 
1855,  p.  139  ;  Prosunnomoyee  (Manee) 
v.  Mamsoonder  Sein,  Ben.  S.  D.  A.  of 
1859,  p.  162. 

7  See  Ganapati  Ayyan  v.  Savithri 
Ammal  (1897),  21  Mad.  10  ;  ante ,  pp. 
114,  116. 

8  Act  XXI.  of  1870,  s.  2,  read 
with  Act  X.  of  1865,  s.  57. 

9  See  futwah  of  pundits  in  Naga - 
luichmee  Ummal  v.  Gopoo  Nadaraja 
Chetty  (1856),  6  M.  I.  A.  309,  at  p. 
320,  referred  to  by  Couch,  C.  J.,  in 
Vinayak  Narayan  Jog  v.  Oovindrav 
CMntaman  Jog  (1809),  6  Bom,  H.  C. 
A,  C.  224,  at  p.  230. 
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be  ineffectual  to  deal  with  the  property  1  except  where  assent  to  the  pro¬ 
visions  of  the  will  was  a  condition  of  the  adoption.2 

Effect  would  apparently  be  given  to  an  arrangement  made  at  the  time 
of  the  adoption  stipulating  that  the  adoptive  father  should  not  exercise 
his  powers  of  disposition  or  undertaking  to  settle  property  on  the  boy. 
Such  arrangement  can  be  enforced  at  the  instance  of  the  adopted  son.3 

Ill  cases  governed  by  the  Mitakshara  law,  the  adoptive 
father  has  no  power  to  destroy  the  adopted  son’s  right  of 
survivorship  in  coparcenary  property.4 


Illustration . 

A  made  a  will  disposing  of  his  ancestral  property  with  regard  to  which 
he  was  the  sole  coparcener,  and  authorized  his  widow  to  adopt  a  son  in 
a  certain  event.  In  a  subsequent  will  he  did  not  revoke  this  authority, 
but  disposed  of  the  property  inconsistently  with  the  first  will.  The  later 
will  was  set  aside,  on  the  ground  that  the  testator  had  no  power  of 
disposition,  he  having  ceased  to  be  sole  coparcener.5 

When,  after  attaining  the  age  of  majority,  an  adopted  son 
ratifies  an  arrangement  made  between  his  natural  father  and 
the  person  adopting  him  limiting  the  interest  in  coparcenary 
property  which  he  would  acquire  by  adoption,  he  is  bound  by 
the  arrangement.6  It  is  unsettled  whether,  in  the  absence  of 
such  ratification,  he  can  be  bound  by  such  arrangement,  but 
it  is  submitted  that  if  the  arrangement  be  a  fair  one,  and  does 
not  unduly  interfere  with  the  rights  of  the  adopted  son,  effect 


1  As  the  will  must  be  taken  to 
speak  from  the  death  of  the  testator, 
at  which  time  he  would  have  no 
disposing  power. 

2  See  Vinayak  Naiayan  Jog  v.  Go- 
vindrav  Chintaman  Jog  (1869),  6 
Bom.  H.  C.  A.  C.  224. 

3  See  Surendrakeshav  Boy  v.  Door - 
gasundan  Dassee  (1892),  19  I.  A. 
108,  at  p.  132 ;  19  Calc.  513,  at  p.  536 ; 
Bhala  Nahana  v.  Parbhu  Hari  (1877), 
2  Bom.  67. 

4  Ganapati  Aiyyan  v.  Savithri  Am¬ 
mo!  (1897),  21  Mad.  10,  at  pp.  14, 
15  ;  Bathnam  v.  Si vasu  b  ramania 
(1892),  16  Mad.  353;  Vitla  Batten 
v.  Yamenamma  (1874),  8  Mad.  H.  C. 
6,  See  Hindu  Wills  Act  (XXI.  of 

1870),  s.  3;  Probate  and  Administra¬ 

tion  Act  (V.  of  1881),  s.  4  ;  Lakshman 
Dada  Naik  v.  Bamchandra  Dada  NaiJc 


(1880),  7  I.  A.  181 ;  5  Bom.  48 ;  7 
C.  L.  R.  320  ;  Chatturbhooj  Meghji 
v.  Dharamsi  Naranji  (1884),  9  Bom. 
438 ;  Lahshmi  Shankar  v.  Vaijnath 
(1881),  6  Bom.  24 ;  Adjoodhia  Gir  v. 
Kasim  Gzr  (1872),  4  X.  W.  P.  H.  C. 
31 ;  Buldeo  Singh  ( Bajah )  v.  Koonwer 
Mahabeer  Singh  (1866),  1  Agra,  H. 
C.  155 ;  Narottam  Jagjiwan  v.  Nar- 
sandas  Harihisandas  (1866),  3  Bom. 
H.  C.  (A.  C.  J.)  6 ;  Gangubai  v.  Ba~ 
manna  (1866),  3  Bom.  H.  C.  (A.  C.  J.) 
66. 

5  V enkaianarayana  Pillai  V.  Sub- 
bammal  (1915),  43  I.  A.  20 ;  39  Mad. 
107  ;  20  C.  W.  N.  234;  17  Bom.  L.  R. 
468. 

e  See  Bamasaumi  Aiyyan  v.  Ven- 
cataramaiyan  (1879),  6  I.  A.  196;  2 
Mad.  91 ;  Kashibai  v.  Tatya  (1916), 
40  Bom,  668 ;  18  Bom,  L,  R,  740. 
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will  be  given  to  it,  at  any  rate  when  the  arrangement  is  made 
with  the  adoptive  father  or  is  authorized  by  him.1 

As  the  adoptive  father  is  competent  to  exclude  his  adopted  son  by  his 
will,  there  can  be  no  objection  to  his  making  any  arrangement  as  to  the 
devolution  of  property  over  which  he  has  a  power  of  disposition,  either 
at  the  time  of  adoption  or  thereafter.2 

The  Madras  High  Court  has  upheld  dispositions  of  ancestral  property  by 
the  adopting  father  with  the  consent  of  the  natural  father  for  the  purpose 
of  providing  for  the  maintenance  of  the  wife  of  the  adopting  father.3 

In  another  case  4  the  Bombay  High  Court  held  that  when  the  adopted 
son  and  the  person  who  gave  him  in  adoption  were  fully  cognizant  of  the 
disposition  of  the  property  made  by  the  testator,  and  with  the  knowledge 
of  such  disposition,  the  natural  father  consented  to  the  adoption  taking 
place,  and  when  the  disposition  and  the  adoption  might,  under  the  circum¬ 
stances,  be  regarded  as  one  transaction,  the  disposition,  though  contained 
in  a  will,  could  not  be  repudiated  by  the  adopted  son.  44  The  principle 
underlying  the  decision  is  that  the  disposition  was  one  which  it  was  compe¬ 
tent  to  the  testator  to  make  prior  to  the  adoption,  and  that  its  acceptance 
being  presumably  a  condition  subject  to  which  the  adoption  wras  made,  it 
made  no  difference  that  the  disposition  was  testamentary.”  5 

The  Madras  High  Court  upheld  an  arrangement  between  the  natural 
father  and  the  adopting  mother,  where  provision  wras  made  for  the  enjoy¬ 
ment  of  a  portion  of  the  property  by  the  mother  in  the  case  of  her  disagree¬ 
ment  with  the  adopted  son,6  but  the  Bombay  High  Court  has  refused  7 
to  uphold  an  arrangement  whereby  the  mother  could  dispose  of  immovable 
property,  and  in  another  case  the  same  Court  declined  to  give  effect  to  an 
agreement  whereby  the  adoptive  mother  retained  her  rights  as  a  widow 
during  her  lifetime.8 

Where  by  the  arrangement  property  is  given  to  a  daughter  9  or  brother 
of  the  adoptive  mother,10  the  adopted  son  is  not  bound  by  it. 

In  Bamasawini  Aiyan  v.  V encataramaiyan,11  the  Judicial  Committee 
said,  4 4  How  far  the  natural  father  can  by  agreement  before  the  adoption 
renounce  all  or  part  of  his  son’s  rights,  is  a  question  not  altogether  un¬ 
attended  with  difficulty  ;  although  the  case  of  CUtko  Bctglmnath  Bajadiksh 


1  See  Pirsab  v.  Gurappa  (1913), 

38  Bom.  227,  at  pp.  234-236;  16 

Bom.  L.  R.  Ill,  at  pp.  116,  117. 

2  Bhupendra  Krishna  Ghose  v,  Ama- 
rendra  Nath  Bey  (1915),  43  I.  A.  12  ; 
43  Calc.  432  ,*  20  C.  W.  N.  169 ;  18 
Bom,  L.  R.  347.  See  Asita  Mohon 
Ghose  Moulik  v.  Nirode  Mohon  Ghose 
Moulik  (1916),  20  C.  W.  N.  901. 

3  Lakshmi  v.  Subramanya  (1889), 
12  Mad.  490  \  Narayanasami  v.  Bam a- 
sami(  1890),  14  Mad.  172.  See  Basava 
v.  Lingangauda  (1894),  19  Bom.  428. 

4  Vinayak  Narayan  Jog  v.  Govin- 
drav  Chintaman  Jog  (1869),  6  Bom. 

H.  0.  A.  C.  224, 

6  Lakslmi  v.  Subramanyci  (1889), 


12  Mad.  490,  at  pp.  492,  493.  Sec 
Ganapati  Ayyan  v.  Savithri  A?nmal 
(1897),  21  Mad.  10. 

6  Visalakshi  Ammal  v.  Sivarcmien 
(1904),  27  Mad.  577. 

7  Venkappa  v.  Pakirgowda  (1906), 
8  Bom.  L.  R.  346, 

8  Purshottam  v.  Bakhmabai  (1913), 
16  Bom.  L.  R.  57. 

9  Vyasacharya  v.  Venkubai  (1912), 
37  Bom.  251  ;  14  Bom.  L.  R.  110£h 

10  Venkappa  v.  Pakirgowda  (1906), 
18  Bom.  L.  R.  346. 

11  (1879),  6.  I.  A.  196,  at  p.  208 ;  2 
Mad.  91,  at  p.  101.  See  LaksJmana 
Ban  v.  Lakshmi  Ammcd  (1881),  4 
Mad.  160,  at  p,  163. 
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v.  Janahi 1  certainly  decides  that  an  agreement  on  the  part  of  the  father 
that  his  son’s  interest  shall  be  postponed  to  the  life  interest  of  the  widow 
is  valid  and  binding.”  In  Bhaiya  Rabidat  Singh  v.  Indar  Knnwar  (Maha- 
rani)  2  the  Judicial  Committee  said,  ‘‘It  is  difficult  to  understand  how  a 
declaration  by  Guman  Singh  (the  natural  father)  on  an  agreement  by  him, 
if  it  was  an  agreement,  could  prejudice  or  affect  the  rights  of  his  son,  which 
would  only  arise  when  his  parental  control  and  authority  determined. 

It  is  submitted  that  the  determination  of  this  question  depends  upon 
the  nature  of  the  particular  arrangement.  It  is  scarcely  necessary  to 
speculate  as  to  what  would  happen  if  the  natural  father  assented  to  a 
disposition  of  the  whole  of  the  ancestral  property  away  from  the  son, 
as  such  a  case  is  not  likely  to  occur.  If  such  case  did  occur,  the  Courts 
would  probably  hold  that  the  natural  father  acted  in  excess  of  his  powers, 
and  that  his  son  was  not  bound  by  it ;  but  in  dealing  with  a  less  extreme 
case,  effect  might  well  be  given  to  a  fair  arrangement,  in  which  the  son 
distinctly  benefits  by  the  adoption.  Where  the  adoptive  father  is  separate 
from  his  kinsmen,  and  has,  therefore,  a  power  of  disposing  by  will  even  of 
ancestral  property,  if  he  has  no  son,  it  must  be  remembered  that  he  is  by 
any  such  arrangement  only  doing  what  it  was  competent  for  him  to  do  in 
the  absence  of  an  adoption. 

As  to  a  condition  contained  hi  the  permission  to  adopt,  see  ante , 
pp.  110,  117. 

There  is  authority  that  where  there  is  an  express  power  of 
adoption  given  by  the  husband,  the  widow  cannot  originate 
conditions.  If  she  does  so,  the  adoption  would  be  valid,  and 
the  conditions  would  be  ineffectual.3 

Effeot  would  be  given  to  an  arrangement  which  had  been  ratified  by 
the  boy  after  attaining  majority.4 

In  Bombay  it  has  been  held  that  a  widow  c  an,  at  the  time  of  the  adop¬ 
tion,  make  a  fair  arrangement  for  the  protection  of  her  interest  in  the  estate 
during  her  lifetime.5  The  cases  in  which  this  conclusion  has  been  arrived 
at  were  not  cases  in  which  express  power  was  given  by  the  husband,  but 
cases  where  the  widow  exercised  the  power  given  to  her  by  the  system  of 
Hindu  law  prevalent  in  Western  India.6 

When  a  widow  obtains  a  reservation  of  rights  by  such  ail  arrangement, 
she  possesses  therein  only  the  ordinary  rights  of  a  Hindu  widow.7 


1  (1874),  11  Bom.  H.  C.  199.  See 
Pirscib  v.  Gurup pa  Basappa  (1913), 
38  Bom.  227  ;  16  Bom.  L.  R.  111. 

2  (1888),  16  I.  A.  53,  at  p.  59 ;  16 
Calc.  556,  at  p.  564. 

3  Jagannadha  v.  Papamma  (1892), 

16  Mad.  400.  In  Sohkhna  (Mussum- 
mint)  v.  Ramdolal  Pande  (1811),  1 
Ben.  Sel.  R.  324  (new  edition,  434), 
the  pundits  considered  that  an 

instrument  under  which  the  widow 
remained  in  possession  was  inopera¬ 

tive.  G.  0.  Sarkar  (“  Law  of  Adop¬ 

tion,”  p.  408)  considered  that  the 


widow  can  make  conditions. 

4  See  Kali  Das  v.  Bijai  Shankar 
(1891),  13  All.  391. 

5  Bavji  Vinayakrav  Jagannath  Shan- 
karsett  v.  Lakshmibai  (1887),  11  Bom. 
381,  at  pp.  401,  402 ;  Badhabai  v. 
Ganesh  Tatya  Gholap  (1878),  3  Bom. 
7,  at  p.  8 ;  Chitko  Raghunath  Baja - 
diksh  v.  Janahi  (1874),  11  Bom.  H. 
C.  199. 

0  Ante,  pp.  124-126. 

7  Antaji  v.  Dattaji  (1893),  19 
Bom.  36. 
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A  widow  would  apparently  have  no  power  to  arrange  with  the  natural 
father  to  obtain  for  herself  an  interest  in  property  which  had  not  been 
vested  in  her,  as,  for  instance,  in  property  which,  on  her  husband’s  death, 
passed  by  survivorship  to  other  members  of  the  family,  and  which  is 
devested  by  the  adoption.1 2 

In  the  case  of  the  twice-born  classes  where,  after  an  adoption,^  Sontorii  after 
a  son  is  born  to  the  adoptive  father,  the  adopted  son  loses  all 
rights  to  the  performance  of  religious  ceremonies,  and  his  rights 
of  inheritance  are  reduced — 

(a)  If  he  be  governed  by  the  Bengal  school,  to  one-half  of 
the  share  of  a  lawfully  begotten  son.3 

( h )  If  he  be  governed  by  the  Benares  school,  to  one-third 
of  the  share  of  a  lawfully  begotten  son.4 

The  “  Dattaka  Mimansa”  (sec.  5,  par.  40)  gives  the  adopted  son  a 
fourth  share. 

( c )  If  he  be  governed  by  the  schools  prevailing  in  Southern 
India  5  and  Bombay,6  to  one-fourth  of  the  share  of  a  lawfully 
begotten  son. 

In  a  case  of  partition  of  joint  family  property  governed 
by  the  Mitakshara  law  the  adopted  son,  or  his  son,  son’s  son, 
or  son’s  son’s  son,  and  the  after-born  son,  or  his  son,  sons 
son,  or  son’s  son’s  son,  share  in  similar  proportions. 

In  a  competition,  either  in  a  case  of  inheritance  or  in  a  case 
of  partition  between  an  adopted  son,  and  a  relation  other  than 


1  Post ,  p.  198. 

2  Where  the  son  is  born  before  the 
adoption  then  the  adoption  is  invalid, 
ante ,  p.  103. 

2  “  Dayabhaga,”  x.  9 ;  “  Dattaka 
Chandrika,”  v.  16-17 ;  Sir  F.  Mac- 
naghten’s  “  Considerations  on  Hindu 
Law,”  137;  1  W.  Macn.  70;  2 

W.  'Macn.  184 ;  Sarkar’s  “  Law  of 
Adoption,”  p.  398.  Consequently,  if 
there  be  one  begotten  son  the  adopted 
son  takes  one-third  of  the  whole,  if 
there  be  two  he  takes  one-fifth,  and 
so  on. 

*  Sir  F.  Macnaghten’s  “  Consider 
tions  on  Hindu  Law,”  137 ;  1  W. 
Maen.  70;  2  W.  Macn.  184;  “Mitak¬ 
shara,”  i.  11,  24,  25;  “Dattaka 
Mimansa,”  x.  1 ;  v.  40.  See,  however, 

Raghiibanund  Doss  v.  Scidhu  Chuvn 
Doss  (1878),  4  Calc.  425  ;  3  C.  L.  R. 


534,  which  was  governed  by  the 
Mitakshara  law  and  apparently  by 
the  Benares  school.  The  Court  there 
considered  that  an  adopted  son  takes 
half  the  share  of  a  begotten  son. 

5  Ayyavu  3£upp&ncir  v.  Niladatchi 
Arnmcd  (1862),  1  Mad.  H.  C.  45. 

6  Giriapa  v.  Ningapa  (1892),  17 
Bom.  100.  In  the  earlier  cases  the 
Bombay  High  Court  considered  that 
the  share  was  one-third  of  the  share 
of  a  natural-bom  son;  Banmant 
Ramchandra  v.  BUmachanja  (1887), 
12  Bom.  105 ;  RuWiab  v.  Chunilal 
Ambushet  (1891),  16  Bom.  347.  In 
Giriapa  v.  N'ingapa  the  Court  did 
not  refer  to  these  earlier  decisions. 
See  “Vyavahara  Mayukha,”  p.  60, 
Mandlik’s  edition.  As  to  Garbhari 
Gosavis ,  see  Balgiv  v.  Dhondgiv  (1903), 
5  Bom.  L.  R.  114. 
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a  son,  son’s  son,  or  son’s  son’s  son,  the  adopted  son,  etc.,  receives 
the  same  share  as  he  would  have  taken  if  he  had  been  a 
lawfully  begotten  son.1 

Suciros.  This  rule  has  no  application  to  Sudras.  In  their  ease  lawfully 

begotten  and  adopted  sons  take  equally.2 

khebaitship*  A  right  to  inherit  the  management  of  debutter  property  is  governed 
by  the  same  principles  as  the  inheritance  of  other  property.3 

In  the  case  of  inheritance  to  slridhan  property  an  adopted  stepson 
takes  equally  with  a  natural -bom  stepson.4 

The  birth  of  a  lawfully  begotten  son  would  not  apparently  affect  the 
incapacity  of  the  adopted  son  to  marry  in,  or  adopt  from,  his  adoptive 
family. 

Jains.  The  Jain  law  in  this  matter  coincides  with  the  ordinary  Hindu  law.5 

Impartible  In  the  case  of  impartible  property  the  afterbom  son  succeeds  to  the 

property.  exclusion  of  the  adopted  son.6 


wwa’iwoT  An  adoPted  son  can  renounce  his  interest  in  property  which 
rights.  becomes  vested  in  him  by  virtue  of  his  adoption,  or  may  waive 
any  of  bis  rights  therein.7 


On  such  renunciation  the  person  who  would  take  in  default  of  adoption 
would  succeed  to  the  property.8 


1  Xagindas  Bhug  wandas  v.  Bachoo 
Uurkmondas  (1915).  43  I.  A.  50 ; 
40  Bom.  270;  20  C.  W.  N.  702; 
18  Bom.  L.  R.  172;  Gangadhar  Bogla 
v.  Hira  Lai  Bogla  (1910),  43  Calc. 
944;  20  C.  W.  N.  489  (inheritance  to 
the  stridtmn  of  a  stepmother). 

2  Baja  v.  Subbar  ay  a  (1883),  7 
Mad.  253,  at  p.  254 ;  Asita  Mohon 
Ghose  Moulik  v.  Xirode  Motion  Ghose 
Moulik  (1916),  20  O.  W.  N.  901  ; 
Bramanund  Matmniy  v.  Chowdhry 
Krishna  Chum  Patna ik  (1882),  un¬ 
reported  ease  referred  to  in  G.  C. 
Sarkar  s  ‘‘Law  of  Adoption,”  p. 
403.  The  rule  was  apparently  un¬ 
known  to  Sir  F.  Macnaghten,"  who, 
in  dealing  with  a  case  of  Sudras 
(Gopee  Mohun  Deb  v.  Baja  Bajkristma, 
u  Considerations  on  Hindu  Law,3’ 
233),  expressed  the  opinion  that  the 
adopted  son  was  entitled  to  one-third 
of  the  estate.  In  Baghubanund  Loss 
v.  Sadhu  Churn  Loss  (18 78),  4  Calc. 
25 ;  3  C.  L.  R.  534  (ante,  p.  187. 
note  4),  the  parties  were  Sudras. 
See  *'  Dattaka  Chandrika,”  s.  5, 
paras.  29-32  ;  “  Vyavastha  Darpana,” 
PP*  913-915  (this  is  a  digest  of  the 
Hindu  law  current  in  Bengal) ; 


\  yavastha  Chandrika  ”  (a  digest 
of  Hindu  law  current  in  all  the  Pro¬ 
vinces  of  India,  except  Bengal  proper), 
vol.  i.  p.  X69;  Sarkar’s  “Law  of  Adop¬ 
tion,  pp.  402,  403 ;  W.  Macnaghten’a 
“Hindu  Law,’3  vol.  i.  70,  note; 
Strange’s  “  Hindu  Law,”  p.  99. 

3  Asita  Motion  Ghosh  Moulik  v, 
Xirode  Motion  Ghosh  Moulik  (1910) 
20  C.  W.  N.  901. 

4  Gungadhur  Bogla  (Kumar)  v. 
Hira  Lai  Bogla  (Kumar)  (1916),  20 
C.  W.  N.  489. 

5  Bukhab  v.  Ctumilal  Ambustiet 
(IS 91),  16  Bom.  347. 

6  Bamasami  Kamaya  Xaik  v. 

S  imdaralingasami  Kama  ija  Na  i  k 
(1S94),  17  Mad.  422,  at  p.  43 5 ;  S.  C. 
affirmed  on  appeal,  Sundaralinga- 
sawmi  Kamaya  Naik  v.  Bamasawmi 
Kamaya  Xaik  (1899),  26  I.  A.  55  • 
22  Mad.  515 ;  1  Bom.  L.  R.  850.  * 

7  W.  Macnaghten’s  “  Hindu  Law,” 
vol.  ii.  pp.  183,  184.  He  cannot  re¬ 
nounce  his  status  as  an  adopted  son, 
ante,  p.  157, 

8  Mahadu  Ganu  v.  Bayaji  (1893), 
19  Bom.  239;  Buvee  Bhudr  v.  Boop - 
shunker  Shunkerjee  (1829),  2  Borr. 
656,  at  pp,  605,  671. 
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There  is  nothing  to  prevent  an  adopted  son  making  over  his  rights 
in  the  property,  or  in  a  portion  thereof,  to  his  adoptive  mother  or  to  any 
one  else  after  he  has  attained  majority.1 * 

Except  when  he  has  been  adopted  as  a  dvyamusliyayana?  Exclusion 
an  adopted  son  loses  by  his  adoption  all  rights  as  the  son  of  his  in°natura!s 
natural  father  and  mother.3  family. 

He  cannot  inherit  to  the  members  of  his  natural  family,4 
except  he  has  such  right  as  the  son  of  his  adoptive  father,5 6  and 
they  cannot  inherit  to  him.0 

It  may  happen  that  he  loses  the  right  to  succeed  to  his  natural  mother 
and  her  relatives,  and  does  not  acquire  a  new  mother,  or  maternal  relatives 
for  spiritual  or  temporal  purposes,  as  where  the  adoption  is  by  a  bachelor, 
or  a  widower,7  or  perhaps  where  the  adoption  is  made  in  spite  of  the 
express  dissent  of  the  wife  of  the  adoptive  father.8 

An  adopted  son  on  adoption  ceases  to  be  liable  for  the  debts  9  or  other 
obligations  for  which  he  would  have  been  liable  as  a  member  of  his  natural 
family. 

In  parts  of  the  Punjab  the  rights  of  the  adopted  son  in  his  natural  Punjab, 
family  take  effect  if  his  natural  father  dies  without  leaving  legitimate 
sons.10 

It  has  been  held  that  according  to  the  Bengal  school  adoption  Property 
does  not  devest  any  property  which  has  vested  in  the  adopted  Adoption, 
son  by  inheritance,  gift,  or  any  form  of  self-acquisition  previous 
to  the  adoption.11 


1  Tara  Munee  Dibia  ( Mussummaut ) 
v.  Dev  Narayun  Rai  (1824),  3  Ben. 
gel.  It.  387  (2nd  ed.,  516) ;  2  Macn., 
pp.  183,  184.  See  Bhugobutty  Dayee 
(Mussamut)  v.  Chowdhry  Bholanath 
Thakoor  (1871),  15  W.  R.  C.  R.  63 ; 
Mahadu  Ganu  v.  Bayaji  (1893),  19 
Bom.  239. 

»  Post ,  pp.  190,  191. 

3  “  Manu,”  chap.  ix.  para.  142 ; 
“  Dattaka  Mimansa,”  s.  6,  paras.  6- 
8 ;  “  Dattaka  Chandrika,”  s.  2,  paras. 
18-20  ;  “  Mitakshara,”  chap.  i.  s.  11, 
para.  32  ;  “V.  Mayukha,”  chap.  iv. 
s.  5,  para.  21. 

4  W.  Macnaghten’s  “  Hindu  Law,” 
vol.  i.  p.  69. 

5  Ror  an  instance  of  this,  see 
Annammah  v.  Mabbu  Bali  Reddy 
(1875),  8  Mad.  H.  C.  108,  where  the 
natural  father  took  as  heir  to  the  son 
whom  he  had  given  in  adoption. 

6  Duttnaraen  Sing  v.  Ajeet  Sing 

(1799),  1  Ben.  Sel.  R.  (new  edition, 

26) ;  Muthayya  Rajagopala  Thevar  v. 


MinahsM  Sundara  Nachiar  (1901),  25 
Mad.  394 ;  Srinivasa  Ayyangar  v. 
Kuppan  Ayyangar  (1863),  1  Mad. 
H.  C.  180  ;  Gunga  Per  sad  Roy  v. 
Brijessuree  Chowdhrain,  Ben.  S.  D. 
A.  1859,  p.  1091. 

7  Ante,  p.  106. 

8  Ante,  pp.  Ill,  112,  182. 

9  Pranvullvbh  v.  Deobristn  (1824), 
Bom.  Sel.  R.  4;  Kasheepershad  v. 
Bunaeedhur,  4  N.  W.  P.  (S.  D.)  343. 

10  e<  Punjab  Customary  Law,”  iii. 
p.  83,*  “Punjab  Oust.,”  81. 

11  BebariLalLaha  v.  Kailas  Chunder 
Doha  (1896),  1  C.  W.  N.  121.  As, 
for  instance,  where  he  has  acquired 
property  by  the  will  of  a  natural 
relation,  or  by  succession  to  a 
maternal  grandfather,  or  it  may  be 
even  by  inheritance  from  his  natural 
father,  as  was  the  case  in  Papamma 
v.  F.  Appa  Rav,  (1893),  16  Mad.  384, 
although  the  question  as  to  whether 
it  was  devested  did  not  arise  in  that 
case. 
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The  Madras  High  Court 1  has  held  that,  under  the  Mitakshara  property 
vested  solely  and  absolutely  in  the  adopted  son  is  not  devested ;  but  in  the 
case  of  inherited  projwrty  a  different  view  has  been  taken  in  Bombay.2 
In  the  second  edition  of  his  “  Law  of  Adoption  11  pp.  410a  to  419c, 
Sastri  d.  C.  Sarkar  expressed  the  opinion  that  adoption  operates  as  a 
civil  death  in  the  natural  family,  and  that  property  inherited  is  thereby 
devested.  This  was  the  view  accepted  in  Bombay.  A  different  view 
was  taken  by  Sastri  G.  C.  Sarkar  in  the  first  edition  of  his  work 
(pp.  389,  3iH)).  The  question  depends  upon  the  construction  of  the 
text  of  31  ami  (142),  Max  Midlers  translation,  p.  355.  “An  adopted  son 
shall  never  take  the  family  (name)  and  the  estate  of  his  natural  father; 
the  funeral  cake  follows  the  family  (name)  and  the  estate,  the  funeral 
offerings  of  him  who  gives  (his  son  in  adoption)  leave  (as  far  as  that  son  is 
concerned).'*  The  case  in  question  can  scarcely  come  within  3Iam's  text  as 
31  mm  would  nut  have  contemplated  an  only  son  being  given  in  adoption. 
It  is  submitted  that  the  case  is  governed  by  what  is  the  ordinary  rule 
of  Hindu  law,  viz.  that  property  once  vested  by  inheritance  cannot  be 
devested. 

He  would  lose  such  rights  as  he  might  have  had  in  coparcenary  property 
as  a  member  of  a  joint  family  governed  by  the  Mitakshara  school  of  law.3 
When  the  property  had  been  partitioned  and  a  share  had  vested  in  him 
by  \irtue  of  the  partition,  it  has  been  held  that  he  would  retain  his  rights 
in  it  in  spite  of  the  adoption,  and  where  the  family  property  had  vested  in 
him  as  the  only  surviving  member  of  a  joint  family,  it  would  not  be  devested 
by  his  adoption.4 

When  a  married  Hindu,  having  a  son,  is  taken  in  adoption,  the  son  does 
not,  like  his  father,  lose  the  goim  and  rights  of  inheritance  in  the  family 
of  his  birth.5 

A  boy  can  be  adopted,  so  as  to  retain  his  relationship  to  his 
natural  father,  while  acquiring  the  relationship  of  a  son  to  his 
adoptive  father.  He  is  then  said  to  be  Dvyamushyayana 6 
(or  son  of  two  fathers). 

A  boy  adopted  in  Mithila  by  the  Kriirima  form  of  adoption  is  also 
treated  as  the  son  of  two  fathers.7 


1  Venkata  Saras  imha  Appa  How 
( Sri  Rajah)  v.  Rangayya  Appa  Row 
(Sri  Rajah)  (1905),  29  Mad.  437.  On 
appeal  in  this  case  the  question  did 
not  arise,  41  I.  A.  51 ;  37  Mad.  199; 
17  C.  W.  N.  124;  15  Bom.  L.  R.  1010. 

2  Rattutraya  v.  Govind  (1916),  40 
Bom.  429 ;  18  Bom.  L.  R.  258.  See 
19  Bom.  L.  R.  Journal,  1. 

*  Ante,  p.  179. 

4  Venkata  Narasimha  Appa  Row 

{Sri  Rajah)  v.  Rangayya  Appa  Row 

(Sri  Rajah)  (1905),  29  Mad.  437; 

differed  from  in  Dattatraya  v.  Govind 


(1916), 40 Bom. 429;  ISBom.  L.R. 258. 

5  Kalgavda  Tavanappa  v.  Somappa 
Tamnngavda  (1909),  33  Bom.  069; 
11  Bom.  L.  R.  797. 

6  Literally  two  persons.  See 
Sutherland’s  “Synopsis,”  head  fifth. 
The  practice  of  adopting  a  son  as 
dvyamushyayana  seems  to  have  origi¬ 
nated  from  the  obsolete  practice  of 
niyoga .  The  dvyamushyayana  son, 
treated  of  in  the  “  Mitakshara,”  chap, 
i.  s.  10,  is  the  son  begotten  in  ac¬ 
cordance  with  that  practice. 

7  Ante,  pp.  157,  158, 
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Where  there  is  an  understanding,  or  a  previous  stipulation  Nitya  dvya- 
between  the  giver  and  the  receiver  in  adoption,  that  the  boy  mubhyayana' 
should  belong  to  both  of  them,  the  boy  is  said  to  be  nitya 
dvyamushyayana  1  (i.e.  perpetual  or  absolute  son  of  two  fathers). 

This  arrangement  can  be  made  by  a  widow  taking  in  adoption.2  Adoption  of 

The  authorities  show  that  where  an  only  son  has  been  adopted  by  a  on^y son* 
united  brother  of  his  father  it  is  presumed  that  there  was  an  arrangement 
that  he  was  to  be  dvyamushyayana. 3  It  does  not  seem  to  be  very  clear 
whether  this  rule  applies  only  to  the  adoption  of  an  only  son  of  a  brother, 
or  whether  it  is  applicable  to  all  only  sons,4  It  applies  to  adoption  by 
widows  of  brothers.5 

As  it  has  now  been  held  that  an  only  son  can  be  adopted  in  the  Dattaka 
form,6  the  only  advantage  in  adopting  a  boy  as  a  dvyamushjaya na  is  that 
the  boy  is  not  removed  entirely  from  his  natural  family ;  but  a  boy  so 
adopted  could  not  secure  the  salvation  of  the  person  adopting  as 

1  Sec  XJma  Deyi  (Srimati)  v.  Go -  Daee  (1875),  15  B.  L.  R.  405,  at  pp. 

koolanund  Das  Mahapatra  (1878),  5  415,  416  ;  23  W.  R.  C.  R.  340,  at  p. 

I.  A.  40,  at  pp.  50,  51 ;  3  Calc.  587,  341  ;  S.  C.  on  appeal,  Uma  Deyi 

at  p.  598 ;  2  C.  L.  R.  51,  at  p.  58.  ( Srimati )  v.  Gokoolanund  Das  Malm - 

Opinions  of  pundits  in  Haimun  Ch%dl  patra  (1878),  5  I.  A.  40,  at  pp.  50, 

Sing  (Raja)  v.  Gunsheam  Sing  {Koomer)  51;  3  Calc.  587,  at  p.  598;  2 

(1834),  2  Knapp,  203,  at  pp.  206-288;  C.  L.  R.  51,  at  p.  58.  Sastri  G.  C. 

Joymoney  Dossee  {Sreemutty)  v.  Sibo-  Sarkar  (“Law  of  Adoption,”  p. 
soondry  Dossee  (Sreemutty)  (1837),  377)  says,  “It  may  no  doubt  be 

Fulton,  75  ;  Shumshere  Mull  {Baja)  contended  from  what  Handa  Pandita 
v.  DUraj  Konwur  (1816),  2  Ben.  Sel.  R.  says  in  one  passage  that  the  gift  of 
189  (2nd  ed.,  216) ;  2  W.  Macn.  192,  an  only  son  is  limited  to  the  case  of 
193  ;  Strange’s  “  Hindu  Law,”  vol.  i.  brothers.  But  in  the  very  next 
p.  86;  W.  Macnaghten’s  “Hindu  passage  (‘Dattaka  Mimansa,5  ii.  39) 

Law,”  vol.  ii.  192 ;  “  Dattaka  Mi-  he  explains  the  principle  of  the 
mansa,”  s.  6,  para.  48 ;  “  Dattaka  adoption  of  an  only  son,  which  is 
Chandnka,”  s.  2,  para.  24.  applicable  to  all  cases.  And  this 

2  Krishna  v.  Paramshri  (1901),  25  general  position  is  supported  by  what 

Bom.  537  ;  3  Bom.  L.  R.  73.  is  said  in  the  ‘  Mitakshara  ’  with 

3  Basava  v.  Lingangauda  (1894),  19  respect  to  the  analogous  case  of  a 
Bom.  428,  at  p.  454;  Uma  Deyi  son  produced  by  a  man  other  than 
( Srimati )  v.  Gokoolanund  Das  Malm-  the  brother  on  another  man’s  wife. 
patra  (1878),  5  I.  A.  40,  at  pp.  50,  The  ‘Dattaka  Chandrika,5  however, 

51 ;  3  Calc.  587,  at  p.  598 ;  2  C.  L.  does  not  appear  to  limit  the  dvya - 
R.  51,  at  p.  58.  Contrd  Laxmipatirao  mushy  ay  ana  adoption  of  an  only  son 
v.  Venkatesh  (#16),  41  Bom.  315;  19  to  the  case  of  adoption  by  a  paternal 
Bom.  L.  R.*23.  See  opinions  of  uncle  only,  but  intimates  it  to  be 
pundits  in  Haimun  Chull  Sing  {Raja)  applicable  to  all  cases  ”  (“  Dattaka 
v.  Gunsheam,  Sing  {Koomer)  (1834),  Chandrika,”  ii.  28 ;  iii.  17 ;  v.  33). 

2  Knapp,  203,  at  pp.  206-208;  See  also  Krishna  v.  Paramshri  (1901), 

Nilmadhub  Doss  v.  Bishumber  Doss  25  Bom.  537, at  p.  542 ;  3  Bom.  L.  R.  73. 

(1869),  13  M.  I.  A.  85,  at  pp.  100,  5  See  Krishna  v.  Paramshri  (1901), 

101 ;  3  B.  L.  R.  B.  C.  27,  at  p.  32 ;  25  Bom.  537 ;  3  Bom.  L.  R.  73.  It 

12  W.  R.  P.  C.  29,  at  p.  31.  was  not  in  that  case  necessary  to 

4  Mr.  Mayne,  in  his  “  Hindu  Law  ”  raise  any  presumption,  as  the  adoption 
(8th  ed.,  p.  231),  applies  this  rule  was  proved  to  have  been  in  the 
only  to  the  son  of  a  brother.  See  dvyamushyaxjana  form. 

also  Gocoolanund  Doss  v.  Wooma  6  Ante,  p.  145. 
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effectually  as  a  Dattaha  son.1  The  adoption  of  a  boy  as  a  dvyamushyayana 
under  these  circumstances  seems  to  have  arisen  from  a  desire  to  reconcile 
the  prohibition  against  the  adoption  of  an  only  son  with  the  recommenda¬ 
tion  to  adopt  the  son  of  a  brother.  There  is  no  necessity  to  evade  a 
prohibition  which  has  now  been  held  to  have  no  legal  force. 

In  some  parts  of  India  a  niiya  dvyamushyayana  seems  to  be  quite 
obsolete.2  It  is  obsolete  on  the  east  coast,  but  is  said  to  be  the  ordinary 
form  of  adoption  recognized  in  Malabar  and  amongst  the  Nambudri 
Brahmins.3  The  practice  has  been  held  by  the  Bombay  High  Court  to 
exist  among  Lingayets,  whether  the  brothers  are  divided  or  joint.4 

It  is  said  to  be  not  at  all  unusual  in  the  southern  districts  of  the  Bombay 
Presidency,5 6  and  it  has  been  recognized  by  the  Judicial  Committee  in  two 
cases  from  Bengal,0  and  by  the  Allahabad  High  Court  in  a  case  from 
Bareilly. 7 

Anitya  dvya -  When  from  a  different  golra  (family)  a  boy  was  adopted  after  he  has 

mushy  ay  ana.  pecil  initiated  into  the  ceremony  of  tonsure  in  the  gotra  of  his  natural 
father,  and  was  invested  with  the  sacred  thread  in  the  gotra  of  his  adoptive 
father,  as  the  rites  of  initiation  have  been  performed  by  both  fathers,  he 
was  termed  anitya  dvyamushyayana  8  (i.e.  temporary  son  of  two  fathers). 
The  anitya  dvyamushyayana  is  unknown  to  modern  Hindu  law.9 

The  forme  and  conditions  of  dvyamushyayana  adoption  aro 
the  same  as  in  other  cases,  where  the  adoption  is  in  the  Dattaka 
inheritance  in  form.10  The  boy  adopted  inherits  both  in  the  family  in  which 
mmhyayma.  he  was  bom  and  in  the  family  of  his  adopter.11 

The  issue  of  the  anitya  d vyamu  shy  ay  amt  seem  to  have  reverted  to 
their  father’s  natural  family.12  As  in  the  case  of  a  nitya  dvyamushyayana 


1  lima  Deyi  ( Srimati )  v.  Gohoola¬ 
nund  Das  Mahapatra  (1878),  5  I.  A. 
40,  at  p.  51 ;  3  Calc.  587,  at  p.  598  ; 

2  C.  L.  R.  51,  at  p.  58;  Basava  v. 
Lingangauda  (1894),  19  Bom.  428,  at 
pp.  454,  456  ,*  Chenava  v.  Basangavda 
(1895),  21  Bora.  105,  .at  pp.  108,  109. 

2  Strange’s  44  Manual,’5  2nd  ed., 
para.  94 ;  V.  N.  Mandlik,  p.  506 ; 
Mad.  Dec.  of  1859,  p.  81 ;  Basava  v. 
Llngangauda  (1894),  19  Bom.  428,  at 
pp.  454,  455- 

3  Vasudevan  v.  Secretary  of  State 
(1887),  11  Mad.  157,  at  pp.  167,  179. 

4  OJienava  v.  Basangavda  (1895), 
21  Bom.  105. 

5  Steele’s  44  Law  and  Custom,”  45, 
47,  183,  384  ;  Basava  v.  Lingangauda 
(1894),  19  Bom.  428,  at  pp.  466, 
467  ;  Krishna  v.  Paramshri  (1901), 
25  Bom.  537,  at  p.  543 ;  3  Bom.  L.  R. 
73. 

6  Kilmadhub  Doss  v.  BishumherDoss 

(1869),  13  M.  I.  A.  85,  at  pp.  100, 

101 ;  12  W.  R.  P.  C.  29,  at  p.  31  ; 


XJma  Deyi  ( Srimati )  v.  Gohoolanund 
Das  Mahapatra  (1878),  5  I.  A.  40,  at 
pp.  50,  51 ;  3  Calc.  587,  at  p.  598 ; 
2  C.  L.  R.  51,  at  p.  58. 

7  Behari  Lai  v.  Shib  Lai  (1904), 
26  All.  472. 

8  See  Shumshere  Mull  (Baja)  v. 
Dilraj  Konivur  ( Banee )  (1816),  2  Ben. 
Sel.  R.  189 ;  2nd  ed.,  216,’  at  p.  221. 

9  See  Mayne’s  44  Hindu  Law,”  8th 
ed.,  p.  231. 

10  Krishna  v.  Paramshri  (1901),  25 
Bom.  537,  at  p.  542 ;  3  Bom.  L.  R. 
73.  See  Sarkar’s  44  Law  of  Adoption,” 
p.  376. 

11  See  44  Vyavahara  Mayukha,” 
chap.  jv.  s.  5,  para.  25. 

12  W.  Macnaghten’s  “Hindu  Law,” 
vol.  i.  p.  71,  referred  to  in  XJma  Deyi 
(Srimati)  v.  Gohoolanund  Das  Maha¬ 
patra  (1878),  5  I.  A.  40,  at  p.  51 ;  3 
Calc.  587,  at  p.  598 ;  2  C.  L.  R.  51, 
at  p.  58.  See  44  Dattaka  Mimansa,” 
s.  6,  paras.  41-44 ;  Strange’s  “  Hindu 
Law,”  voh  ii.  pp.  122,  123, 
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effectually  as  a  Dattaka  son.1  The  adoption  of  a  boy  as  a  dvyamushyayana 
under  these  circumstances  seems  to  have  arisen  from  a  desire  to  reconcile 
the  prohibition  against  the  adoption  of  an  only  son  with  the  recommenda¬ 
tion  to  adopt  the  son  of  a  brother.  There  is  no  necessity  to  evade  a 
prohibition  which  has  now  been  held  to  have  no  legal  force. 

In  some  parts  of  India  a  nitya  dvyamushyayana  seems  to  be  quite 
obsolete.2  It  is  obsolete  on  the  east  coast,  but  is  said  to  be  the  ordinary 
form  of  adoption  recognized  in  Malabar  and  amongst  the  Nambudri 
Brahmins.3  The  practice  has  been  held  by  the  Bombay  High  Court  to 
exist  among  Lingayets,  whether  the  brothers  are  divided  or  joint.4 

It  is  said  to  be  not  at  all  unusual  in  the  southern  districts  of  the  Bombay 
Presidency,5 6  and  it  has  been  recognized  by  the  Judicial  Committee  in  two 
cases  from  Bengal,0  and  by  the  Allahabad  High  Court  in  a  case  from 
Bareilly. 7 

Anitya  dvya -  When  from  a  different  goira  (family)  a  boy  was  adopted  after  lie  has 

mushyayana.  ]->ecn  initiated  into  the  ceremony  of  tonsure  in  the  goira  of  his  natural 
father,  and  was  invested  with  the  sacred  thread  in  the  goira  of  his  adoptive 
father,  as  the  rites  of  initiation  have  been  performed  by  both  fathers,  he 
was  termed  anitya  dmjamushyayana  8  (i.e.  temporary  son  of  two  fathers). 
The  anitya  dvyamushyayana  is  unknown  to  modem  Hindu  law.9 

The  forms  and  conditions  of  dmjamushyayana  adoption  are 
the  same  as  in  other  cases,  where  the  adoption  is  in  the  Dattaka 
inheritance  in  form.10  The  boy  adopted  inherits  both  in  the  family  in  which 
mvahyayam.  ho  was  born  and  in  the  family  of  his  adopter.11 

The  issue  of  the  anitya  dvyamushyayana  seem  to  have  reverted  to 
their  father’s  natural  family.12  As  in  the  case  of  a  nitya  dvyamushyayana 

1  Vma  Deyi  ( Srimati )  v.  Gokoola-  XJma  Deyi  ( Srimati )  v.  Goicoolansund 
nund  Das  Mahayatra  (1878),  5  I.  A.  Das  Mahapaira  (1878),  5  I.  A.  40,  at 
40,  at  p.  51 ;  3  Calc.  587,  at  p.  598  ;  pp.  50,  51  ;  3  Calc.  587,  at  p.  598 ; 

2  C.  L.  R.  51,  at  p.  58 ;  Basava  v.  2  0.  L.  R.  51,  at  p.  58. 

Lingangauda  (1894),  19  Bom.  428,  at  7  Behari  Lai  v.  Shib  Lai  (1904), 
pp.  454,  456  ;  Chenava  v.  Basangavda  26  All.  472. 

(1895),  21  Bom.  105,  .at  pp.  108,  109.  8  See  Shumshere  Mull  (Raja)  v. 

2  Strange’s  “Manual,”  2nd  ed.,  Dilraj  Konwur  (Ranee)  ( 1816),  2  Ben. 
para.  94;  V.  N.  Mandlik,  p.  506;  Sel.  R.  189  ;  2nd  ed.,  216,’ at  p.  221. 
Mad.  Bee.  of  1859,  p.  81 ;  Basava  v.  9  See  Mayne’s  “  Hindu  Law,”  8th 
Lingangauda  (1894),  19  Bom.  428,  at  ed.,  p.  231. 

pp.  454,  455.  10  Krishna  v.  Raramshri  (1901),  25 

3  Vasudevan  v.  Secretary  of  State  Bom.  537,  at  p.  542  ;  3  Bom.  L.  R. 

(1887),  11  Mad.  157,  at  pp.  167,  179.  73.  See  Sarkar’s  “  Law  of  Adoption,” 

4  Chenava  v.  Basangavda  (1895),  p.  376. 

21  Bom.  105.  11  See  “  Vyavahara  Mayukha,” 

5  Steele’s  “Law  and  Custom,”  45,  chap.  jv.  s.  5,  para.  25. 

47,  183,  384  ;  Basava  v.  Lingangauda  12  W.  Macnaghten’s  “Hindu  Law,” 
(1894),  19  Bom.  428,  at  pp.  466,  vol.  i.  p.  71,  referred  to  in  XJma  Deyi 
467  ;  Krishna  v.  Raramshri  (1901),  (Srimati)  v.  Gokoolanund  Das  Madia- 
25  Bom.  537,  at  p.  543;  3  Bom.  L.  R.  patra  (1878),  5  I.  A.  40,  at  p.  51 ;  3 
73.  Calc.  587,  at  p.  598 ;  2  C.  L.  R.  51, 

6  KUmaMfVth  Doss  v.Bishumber  Doss  at  p.  58.  See  “Dattaka  Mimansa,” 

(1869),  13  M.  L  A.  85,  at  pp.  100,  s.  6,  paras.  41-44 ;  Strange’s  f<  Hindu 

101 ;  12  W.  R.  P.  C.  29,  at  p.  31 ;  Law,”  vol.  ii.  pp.  122,  123. 
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the  adoption  is  complete,  it  is  submitted  that  the  issue  inherit  in  the 
adoptive  family,  and  in  that  family  only,1 

Failing  near  heirs,  the  natural  mother  3  and  other  natural 
relations  will  inherit  to  a  man  adopted  in  this  form. 

Sastri  G.  C.  Sarkar  (“  Law  of  Adoption,”  2nd  ed.,  p.  383)  says,  “  A 
difficult  question  arises  when  such  a  son  dies,  after  inheriting  property 
from  both  adoptive  and  natural  fathers.  It  is  reasonable  that  both  the 
mothers  should  inherit  the  respective  shares  of  the  property  inherited  by 
the  son  from  their  respective  husbands,” 

If  a  son  is  born  to  the  natural  father,  the  dvyamushyayam  After-born 
son  takes  half  of  what  the  after-born  son  takes.  If  a  son  isson* 
bom  to  his  adoptive  father,  he  takes  half  of  an  adopted  son's 
share.3 

The  “  Mayukha  ”  says,4  ec  If  both  have  legitimate  sons,  he  offers  an 
oblation  to  neither,  but  takes  a  quarter  of  the  share  allotted  to  a  legitimate 
son  of  his  adoptive  father.” 

Adoption  by  a  widow  vests  in  the  adopted  son  (as  the  vesting  and 
heir  of  her  husband)  the  estate  vested  in  her  as  widow,5  or  estate!1112  °f 
as  mother  of  a  deceased  son,6  or  vested  in  her  co-widow,7  as 


1  See  Sutherland’s  “Synopsis  of 
Law  of  Adoption,”  head  v. ;  It.  Sar- 
vadhikari’s  "  Law  of  Inheritance,”  p. 
533.  Sastri  G.  C.  Sarkar  says  (“  Law 
of  Adoption,”  p.  376)  that  the  de¬ 
scendants  continue  to  belong  to  both 
the  gotras  or  families. 

2  See  Behan  Lai  v.  Shib  Lai  (1904), 
26  All.  472. 

3  G.  C.  Sarkar’s  ec  Law  of  Adop¬ 
tion,”  p.  403;  “Dattaka  Chandrika,” 
s.  5,  paras.  33,  34.  As  to  what  is 
such  share,  see  ante,  p.  187. 

4  IV.  5,  para.  35.  See  Mayne’s 
“  Hindu  Law,”  8th  ed.,  p.  232. 

6  See  Mondahini  Dost  v.  Adinaih 
Dey  (1890),  18  Calc.  69 ;  Bamundoss 
Mooherjea  v.  Tarinee  ( Mussamut ) 
(1858),  7  M.  I.  A.  169,  at  p.  185; 
Lakshmana  Bau  v.  Lakshmi  Animal 
(1881),  4  Mad.  160,  at  p.  164  ;  8ree- 
ramulu  v.  Kristamma  (1902),  26  Mad. 
143,  at  p.  152 ;  Collector  of  Bareilly 
v.  Nuraen  Day  ( Musst .)  (1868),  3 
Agra,  349.  It  does  not  affect  her 
stridhan  property. 

*  Jatindra  Nath  Chaudliuri  ( Bai ) 
v.  AmufiAa  Led  Bagchi  (1900),  5  C.  W. 
N.  30  ;  Bavji  Vinayakrav  J aggannath 

n  l. 


Shankar  sett  v.  Lakshmibai  (1887),  11 
Bom.  381,  at  p.  397;  Jamndbai  v. 
Baychand  Nahalchand  (1883),  7  Bom. 
225 ;  Lakhmi  Chand  v.  Gatto  Bai 
(1886),  8  All.  319.  See  Vellanki 
Venkata  Krishna  Boio  ( Bajah )  v. 
Venkata  Bama  Lakshmi  Narsayya 
(1876),  4  I.  A.  1,  at  p.  9;  1  Mad. 
174,  at  p.  186  ;  26  W.  R.  C.  R.  21, 
at  p.  23  ;  Bamasawmi  Aiydb  v.  Ven - 
cataramaiyan  (1879),  6  I.  A.  196,  at 
p.  208  ;  2  Mad.  91,  at  p.  101 ;  Bykant 
Monee  Boy  v.  Kisio  Soonderee  Boy 
(1867),  7  W.  R.  0.  R.  392.  A  con¬ 
trary  opinion  was  expressed  in  Go- 
bindo  Ncdh  Boy  v.  Bam  Kanay 
Choiodhry  (1875),  24  W.  Bt.  C.  R. 
183,  and  Puddo  Kumar ee  Debee  v. 
J uggut  Kishore  Acharjee  (1875),  5 
Calc.  615,  in  the  former  of  which 
cases  the  question  did  not  directly 
arise,  and  in  the  latter  the  decision 
was  set  aside  by  the  Judicial  Com¬ 
mittee  upon  another  ground  ( Pudma 
Coomari  Dehi  v.  Court  of  Wards 
(1881),  8  I.  A.  229;  8  Calc.  302). 
See  G.  C.  Sarkar’s  “Law  of  Adop¬ 
tion,”  p.  411. 

7  Mondahini  Dasi  v.  Adinath  Dey 
O 
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widow,1  subject  to  a  right  of  maintenance;2  but,  with  these 
exceptions,  it  does  not  devest  any  estate  of  inheritance  which 
has  been  taken  by  a  person,  as  heir  of  a  male  holder  other  than 
the  person  to  whom  the  adoption  wars  made.3 

Th its  proposition  applies  only  to  cases  governed  by  the  Bengal  school 
of  law,  and  to  property  which  has  passed  by  inheritance  under  the  Mitak- 
shara  system.  It  has  no  application  to  coparcenary  property  held  by 
the  members  of  a  joint  family  under  the  Mitakshara  school,  as  to  which, 
see  2>ost,  p.  108. 

Illustrations. 

(i.)  A,  governed  by  the  Bengal  school  of  law,  dies,  leaving  a  son  B, 
and  a  widow  C,  and  having  given  to  C  a  power  to  adopt  a  son  in  case  of 
failure  of  male  issue.  B  dies,  leaving  a  widow  D.  0  adopts  E.  E  cannot 
oust  D.4 

(ii.)  A,  the  owner  of  an  impartible  zemindari,  dies,  leaving  a  son  B, 
and  a  widow  0.  B  dies  unmarried.  C  validly  adopts  D.  D  can  oust  C.5 

(iii.)  A,  a  separated  Hindu,  governed  by  the  Mitakshara  law,  dies, 
leaving  a  widow  B,  and  a  son  C  by  another  wife.  C  dies  unmarried,  and 
thereupon  B  adopts  D.  D  cannot  oust  the  heir  of  C  who  had  succeeded 
on  C’s  death.6 

(iv.)  A,  governed  by  the  Bengal  school  of  law,  dies,  leaving  a  widow  B, 


(1890),  18  Calc.  69 ;  Rakhmahai  v. 
Radhabai  (186S),  5  Bom.  H.  C.  A.  C. 
118,  at  p.  192;  Gopal  Balkrishna 
Kenjale  v.  Vishnu  Raghnnath  Kenjale 
(1898),  23  Bom.  260;  Amctva  v. 
Mahadgauda ,  22  Bom.  416  ;  Ramji  v. 
Ghamau  (1879),  6  Bom.  498. 

1  Where  the  estate  is  vested  in  the 
co-widow  as  heir  to  her  son  it  cannot 
be  so  devested ;  Faizuddin  Ali  Khan 
v.  Tincown  Saha  (1895),  22  Calc. 
565;  Amindihai  v.  Kashibai  (1904), 
28  Bom.  461. 

2  Dhurm  Das  Pandnj  v.  Shanui- 
soondri  DibiaU  (1843),  3  M.  I.  A. 
229,  at  p.  243 ;  6  W.  R.  P.  C.  43,  at 
p.  45. 

3  Bhubaneswari  Debt  v,  Xilkom  ul 
Lahiri  (1885),  12  I.  A.  137 ;  12  Calc. 
18;  S.  C.  in  Court  below,  Nilcomul 
Lahuri  v.  Jotendro  Mohun  Lcthuri 
(1881),  7  Calc.  178 ;  8  C.  L.  R.  401 ; 
Rally  Prosonno  Ghost  v.  Gocool 
Ohunder  Mitter  (1877),  2  Calc.  295; 
Dhurm  Das  Pandey  v.  Skama  Soondri 
Dibiah  ( Mussumat )  (1843),  3  M.  L  A. 
229;  6  W.  R*  P.  C.  43 ;  Gopal  Bal¬ 
krishna  Kenjale  v.  Vishnu  Ragkunath 
Kenjale  (1898),  23  Bom.  250;  Vasn- 


deo  Vishnu  Manohar  v.  Ramchandra 
Vinayak  Modak  (1896),  22  Bom.  551  ; 
Dharnidhar  (Shri)  v.  Ghinto  (1895), 
20  Bom.  250  ;  Gavdappa  v.  Girimal- 
lappa  (1894),  19  Bom.  331  ;  Chandra, 
v.  Gojarabai  (1890),  14  Bom.  463 ; 
Annammah  v.  Mabbu  Bali  Reddy 
(1875),  8  Mad.  H.  C.  108 ;  Rupchand 
Hindumal  v.  Rakhmdbai  (1871),  8 
Bom.  H.  C.  A.  C.  114 ;  estate  of  grand¬ 
mother,  Drobomoyee  Chowdhrain  v. 
Sham  a  Chum  Chowdhry  (1885),  12 
Calc.  246  ;  estate  of  mother,  Anandi- 
bai  v.  Kashibai  (1904),  28  Bom.  461 ; 
6  Bom.  L.  R.  464 ;  estate  of  daughter, 
Lakshnibai  v.  Vishnu  Vasudev  Bele 
(1905),  29  Bom.  410 ;  7  Bom.  L.  R. 
436,  and  cases  below,  notes  1-3, 
and  post,  p.  195,  notes  4-9. 

4  Bhoobun  Moyee  Dcbia  ( Mus - 
sumat)  v.  Ram  Kiskore  A  char j  Chow¬ 
dhry  (1865),  10  M.  I.  A.  279;  3  W. 
R.  P.  C.  15. 

5  Vellanki  Vmkata  Krishna  Row 
(Rajah)  v.  Venkata  Rama  Lakshmi 
Naisayya  (1876),  4  I  A.  1 ;  1  Mad. 
174. 

6  Annamynah  v.  Mabbu,  Bali  Reddy 

^fe75),  8  Mad.  H  C,  108, 
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and  a  son  0  by  another  wife,  and  a  mother  D.  C  dies  unmarried,  and 
thereupon  B  adopts  E.  E  cannot  oust  D  who  had  succeeded  on  C’s 
death.1 

(v.)  A,  governed  by  the  Bombay  law,  dies,  leaving  a  widow  B,  and  an 
undivided  son  C.  C  dies,  leaving  a  widow  D  and  a  son  E,  who  subsequently 
dies.  On  E’s  death,  B  adopts  F.  F  cannot  oust  D. 2 

(vi.)  A  and  his  sons  B  and  C  were  members  of  an  undivided  family, 
governed  by  the  Bombay  law.  B  died,  leaving  a  widow  D  ;  then  A  died. 
On  A’s  death,  C  became  the  last  surviving  member  of  the  coparcenary. 
0  died,  leaving  a  widow  E.  After  C’s  death,  D,  having  express  authority 
to  adopt,  adopted  F.  F  cannot  oust  E.3 

(vii.)  A  dies,  leaving  three  widows  and  B  tho  wife  of  a  son  who  had 
predeceased  him.  B  adopts  C.  C  camiot  oust  the  widows.4 

(viii.)  A  and  B  were  undivided  brothers,  governed  by  the  Mitakshara* 
school.  A  dies,  leaving  a  widow  C.  B  dies,  leaving  a  widow  D.  C  adopts 

E.  E  cannot  oust  D,5 

(ix.)  A,  governed  by  the  Bengal  school,  dies,  leaving  a  widow  B,  and 
a  daughter  C,  and  a  brother’s  son  D.  0  dies,  then  I)  dies,  having  given 
to  his  widow  E  a  power  of  adoption.  Then  B  dies.  Afterwards  E  adopts 

F.  F  has  no  right  to  the  property.6 

(x.)  A,  governed  by  the  Mitakshara,  dies,  leaving  two  widows  B  and  C, 
and  a  son  D  by  B.  He  authorized  0  to  adopt  a  son  in  the  event  of  1) 
dying  unmarried.  D  died  unmarried.  C  adopted  a  son  E,  to  which 
adoption  B  was  not  a  party.  E  cannot  oust  B  who  succeeded  as  heir 
to  her  son.7 

(xi.)  A,  governed  by  the  Bengal  school,  dies,  leaving  a  widow  B,  and 
two  brothers  0  and  D.  C  dies,  leaving  a  son  E.  I)  dies,  leaving  a  widow 

F,  and  having  given  her  a  power  of  adoption.  After  B’s  death,  F  adopts 

G.  G  cannot  compel  E  to  give  him  half  the  property.8 

As  to  vatan  property,  see  BMrmbai  v.  Tayappa  Murarrao  (1913),  37 
Bom.  598  ;  15  Bom.  L.  B.  783. 

In  Kalidas  Das  v.  Krishan  Chandra  Das$  Peacock,  C.J., 


1  Drohomoyee  Chowdhrain  v.  Skama 

Churn  Chowdhry  (1885),  12  Calc.  246, 

3  Keshav  Bamkrishna  v.  Oovind 
Oanesh  (1884),  9  Bom.  94. 

3  Chandra  v.  Oojarabai  (1890),  14 
Bom.  463.  If  I)  had  adopted  before 
C’s  death  F  would  have  been  entitled 
to  share  with  C,  idem ,  at  p.  466,  on  tho 
authority  of  Baghunada  (Sri)  v. 
Brozo  Kialioro  (Sri)  (1876),  3  I.  A. 
154  ;  1  Mad.  69 ;  25  W.  B.  C.  B. 
291. 

4  Dharnidhar  (Shri)  v.  CMnto  (1895), 
20  Bom.  250. 

5  Adivi  Suryaprakasa  Bao  v.  Nida- 
marty  Oangaraju  (1909),  33  Mad.  229. 
See  Bupchand  Hindumal  v.  Bakhma* 
Ui  (1871),  8  Bom.  H.  C.  A.  0.  114. 

6  Kallyprosmw  Ghos$  v.  QqcooI 


Chundcr  Mitter  (1877),  2  Calc.  295. 
If  tho  adoption  had  taken  place 
during  tho  lifetime  of  B,  F  would 
have  succeeded,  but  on  B’s  death  tho 
property  must  have  vested  in  tho 
then  heir  of  A. 

7  Faizuddin  Ali  Khan  v.  Tincowri 
Saha  (1895),  22  Calc.  565. 

8  If  the  adoption  had  taken  place 
in  tho  lifetime  of  C  then  G  would 
have  been  entitled  to  sharo  with  E ; 
Bhubaneswari  Debi  v.  Nilkomul  Lahiri 
(1885),  12  I.  A.  137;  12  Calc.  18.; 
S.  C.  in  Court  below,  Nilcomul  Lahuri 
v.  Jotrtrvdo  Mohun  Lahuri  (1881),  7 
Calc.  178  ;  8  C.  L.  E.  401. 

9  (1869),  2  B.  E.  E.  (F.  B.)  103, 
at  p.  Ill  ;  11  W.  B,  (A,  O.  J.)  11, 

t>.  13. 
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Invalid 

adoption. 


Will. 


said, £<  Thore  is  no  case  in  which  an  estate  vested  by  inheritance 
can  be  devested  by  the  adoption  of  a  son  by  a  widow  after  her 
husband’s  death.” 

Although  the  judgment  proceeded  on  the  circumstance  that  the  person 
in  whom  the  estate  was  vested  had  assented  to  the  adoption,  it  is  said 
in  Baht  Amji  v.  Rafnoji  Krishnarav,1  "  For  the  purposes  of  inheritance 
the  adoption  may  be  considered  as  relating  back  to  the  death  of  the 
adoptive  father  devesting  all  estates  which  have  during  the  intermediate 
period  become  vested,  as  it  were,  conditionally  in  another.’5  This  is,  it 
is  submitted,  put  too  broadly.  In  the  same  case  2  the  Court,  in  referring 
to  Sri  liagkunada  v.  Sri  Brozo  Kishoro ,3  says  that  “the  person  whose 
estate  was  there  devested  was  a  male  full  owner,”  but  in  the  case  cited  the 
parties  were  members  of  a  joint  undivided  family,  governed  by  the  Mitak- 
shara  law,  and  the  person  whose  estate  was  devested  had  not  obtained  it 
by  inheritance,  but  by  survivorship.4 

In  Surendra  Nandan  Das  v.  Sailaja  Kant  Das,5  expressions  are  used 
which  would  seem  to  apply  to  an  estate  of  inheritance,  but  the  Court 
was  there  dealing  with  a  case  where  there  had  been  a  succession  by  sur¬ 
vivorship  in  a  family  governed  by  the  Mitakshara  school  of  law. 

So  far  as  the  estate  of  the  donor  of  a  power  of  adoption  is  concerned, 
the  only  persons  whose  rights  of  inheritance  are  superior  to  those  of  bis 
widow  are  his  son,  grandson,  and  great-grandson,  during  the  lifetime  of 
any  one  of  whom  no  adoption  can  take  place,  and  an  heir  of  one  of  such 
persons,  in  whom  the  estate  has  been  vested  after  his  death.  When  the 
estate  has  vested  in  such  heir  the  power  is  at  an  end,6  and  no  estate  is 
devested  by  an  attempted  exercise  of  the  power.7 

Where  the  power  is  at  an  end,8  or  from  any  other  reason  the  adoption 
is  invalid,  the  adoption  does  not  even  devest  the  interest  of  the  woman 
who  purports  to  adopt.9 

Where  the  widow  takes  as  devisee  under  a  will  her  interest 
is  not,  in  the  absence  of  a  provision  to  that  effect,  devested  by 
an  adoption.10 


1  (1895),  21  Bom.  319,  at  p.  325. 

2  At  p.  324. 

3  (1876),  2  I.  A.  154  ,*  1  Mad.  69 ; 
25  W.  R.  C.  R.  291. 

4  See  post ,  p.  198. 

5  (1891),  18  Calc.  385,  at  pp.  395, 
396. 

6  Ante ,  pp.  130,  131. 

7  Bhoobun  Moyee  Delia  (Afus- 
sumat)  v.  Ramkiskore  Acharj  Chow - 
dhry  (1865),  10  M.  I.  A.  279,  at  pp. 
311,  312  ;  3  W.  R.  P.  C.  15,  at  p.  18  ; 

Pudma  Qoomajri  Deli  v.  Court  of 

Wards  (1881),  8  I.  A.  229 ;  8  Calc. 

302 ;  Thayammal  v.  Venkatararm 
Aiyan  (1887),  14  I.  A.  67;  10  Mad. 


205 ;  Brobomoyee  Chowdhrain  v. 
Shama  Churn  Chowdhry  (1885),  12 
Calc.  296 ;  Annamah  v.  Mabhu  Bali 
Reddy  (1875),  8  Mad.  H.  C.  108; 
Keskav  Ramhrishna  v.  Govind  Ganesh 
(1884),  9  Bom.  94. 

8  Ante,  pp.  130,  131. 

9  Krishnarav  Trimhah  Hasahnis  v. 
Shankarrav  Vmayak  Hasabnis  (1892), 
17  Bom.  164. 

10  Bepin  Behari  Bundopadhya  v. 
Brojo  Nath  Moolchopadhya  (1882),  8 
Calc.  357.  See  Sarat  Chandra  Mulliok 
v.  Kami  Ball  Chunder  (1903),  8  C.  W. 
N.  266,  at  p.  270. 


CHAP,  XV,] 


DEVESTING* 


197 


Where  there  is  a  provision  in  a  will  that  the  estate  of  the  devisee 
should  be  devested  on  an  adoption,  and  that  the  adopted  son  should 
take  the  property,  such  provision  might  be  effectual.1 

The  interest  of  the  widow  as  executrix  is  not  devested  by 
an  adoption.2 

It  is  submitted  that  an  estate  cannot  be  devested  by  the 
mere  consent  of  the  person  in  whom  it  is  vested,3 

It  is  submitted  that  this  question  depends  upon  the  question  whether 
consent  can  validate  an  adoption  which  is  otherwise  invalid.4  If  it  has 
not  such  effect,  then  the  devesting  of  an  estate  would,  it  seems,  not  be 
effected  by  the  act  of  adoption,  but  only  in  the  way  provided  by  law  for 
the  transfer  of  property.5 

Even  if  consent  can  operate  to  devest  an  estate  a  distinction  might 
well  be  made  between  the  cases  in  which  the  person  so  consenting  is  a 
full  owner,  and  those  in  which  the  estate  is  vested  in  a  qualified  owner ; 
in  which  latter  cases  the  rights  of  the  reversioners  could  scarcely  be  pre¬ 
judiced  by  the  consent.6 

Even  if  the  then  immediate  reversioners  should  also  consent,  it  is  by  no 
means  clear  that  the  rights  of  the  persons  who  should  become  entitled 
on  the  succession  opening  out  would  be  affected.7 

Where  the  consent  is  necessary  for  the  purpose  of  validating  the  adop¬ 
tion,  as  in  Madras,8  or  Bombay,9  effect  would  be  given  to  it.  This  question 
stands  on  a  different  footing. 


1  See  Luchinarain  Tagores  case ; 
Sir  F.  Macnagliten’s  “  Considerations 
on  Hindu  Law,”  p.  168 ;  Sircar’s 
“  Vyavastha  Darpana,”  2nd  ed.,  p. 
842,  referred  to  in  Bhoobun  Moyee 
Bebia  ( Mussumat )  v.  Ramhishore 
Acharjee  (1865),  10  M.  I.  A.  279,  at 
p.  312 ;  3  W.  R.  P.  C.  15,  at  p.  19. 

2  Bhupendra  Krishna  Ohose  v.  ima- 
rendra  Nath  Bey  (1915),  43  I.  A.  12 ; 
43  Calc.  432 ;  20  C.  W.  N.  169 ;  18 
Bom.  L.  R.  347. 

3  The  decision  in  Annamah  v. 

Mabbu  Bali  Reddy  (1875),  8  Mad. 
108,  at  p.  112,  where  the  estate  was 
vested  in  the  natural  father,  is  ex¬ 
press  on  this  subject.  See  Dharnidhar 
(Shri)  v.  Chinto  (1895),  20  Bom.  250, 

at  p.  258  ;  Vasudeo  Vishnu  Manohar 

v.  Ramchandra  Vinayah  Modalc  (1896), 

22  Bom.  551,  at  p.  555.  In  Bombay 
a  different  view  was  expressed  in 

Payapa  Ahhapa  Patel  v.  Appanna, 

23  Bom.  327,  at  pp.  331,  332 ;  Qopal 
Balhrishna  Kenjale  v.  Vishnu  Raghu - 
7 lath  Kenjale  (1898),  23  Bom.  250; 


Babu  Aiuiji  v.  Ratnoji  Krislmarav 
(1895),  21  Bom.  319,  and  Rupchand 
Hindumal  v.  Rahhmabai  (1871),  8 
Bom.  H.  C.  (A.  C.)  114,  at  p.  122  ; 
Bhimappa  v.  Basawa  (1905),  29  Bom. 
400  ;  7  Bom.  L.  R.  405. 

4  Ante,  pp.  156,  157.1 

5  See  Transfer  of  Property  Act 
(IV.  of  1882),  s.  123. 

6  This  distinction  was  not  made 
in  the  Bombay  cases  (above,  note 
3),  which  held  that  an  estate  could 
be  devested  by  consent.  In  Payapa 
Ahhapa  Patel  v.  Appanna  (1898),  23 
Bom.  327 ;  Shidappa  v.  Ninganganda 
(1914),  38  Bom.  724;  14  Bom.  L.  R. 
663 ;  and  in  Rupchand  Hindumal  v. 
Rahhmabai  {mi),  8  Bom.  H.  C.  (A.  C.) 
114,  the  estate  was  vested  in  a  female 
having  a  widow’s  estate. 

7  See  Bahadur  Singh  v.  Moltar 
Singh  (1901),  29  I.  A.  1 ;  24  All.  94 ; 
6  C.  W.  N.  169,  at  p.  174. 

8  Ante,  pp.  120,  121. 

9  Ante,  p.  126. 
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impartible  The  rule  prohibiting  the  devesting  of  estates  applies  to 

estate.  impartible  estates,  the  succession  to  which  depends  upon 
inheritance.1 

Fraud.  The  rule  is  not  affected  by  the  circumstance  that  the  adop¬ 

tion  has  been  delayed  by  fraud,  even  when  the  fraud  has  been 
practised  by  a  person  who  has  thereby  procured  the  vesting  of 
the  estate  in  him.2 3 

Maintenance  A  widow  whose  estate  is  devested  is  entitled  to  maintenance 

of  widow.  n  j.1  -  .  o 

from  the  property.** 

Persons  taking  An  adoption  prevents  the  succession  of  persons  who  would 
after  widow.  othorw;ge  take  the  estate  after  the  widow  whose  estate  is 

devested.4 

Devesting  of  By  adoption  to  a  deceased  member  of  a  joint  family  governed 
rjbyk vor-0^  by  the  Mitakshara  law  a  person  acquires  such  interest  in  the 
ship'  joint  family  property  as  he  would  havo  acquired  if  he  had  been 

natural  born.5 


Illustration. 


Impartible 

estate. 


A  and  B,  brothers,  formed  a  joint  Hindu  family  governed  by  the 
Mitakshara  law.  A  died  without  male  issue,  leaving  his  wife,  C,  pregnant. 
Then  B  made  a  will  directing  his  wife  D  to  adopt  a  son,  then  B  died.  The 
next  day  C  gave  birth  to  a  son  E.  Then  I)  adopted  E.  F  became  entitled 
to  share  the  property  with  E.6 

Adoption  would  not,  however,  devest  estates  which  had  passed  by 
inheritance  from  those  who  had  acquired  rights  by  survivorship.7 

In  the  case  of  an  impartible  estate,  the  succession  to  which  is  in  a 


1  See  Vellanki  Venkata  Krishna 
Row  (Rajah)  v.  Venkata  Rama  Lak- 
shmi  Narsayya  (1876),  4  I.  A.  1  ; 
1  Mad.  174 ;  post,  chap.  xvii. 

2  Bhuhancswari  Debi  v.  Kilkomul 
Lahiri  (1885),  12  I.  A.  137;  12  Calc. 
18 ;  S.  C.  in  Court  below,  Nilcomnl 
Lahnri  v.  Jotendro  Mohan  Lahuri 
(1881),  7  Calc.  178  ;  S  C.  L.  B.  401. 

3  Jamndhai  v.  Raychand  Nahal- 
chand  (1883),  7  Bom.  225;  Rakhma - 
bai  v.  Radhabai  (1868),  5  Bom.  H.  C, 
A.  C.  181,  at  p.  193.  As  to  the  main¬ 
tenance  of  a  widow,  see  ante ,  pp.  78, 
79. 

4  As,  for  instance,  a  daughter,  or 
daughter’s  son.  Ramkishen  JSurkeyl 
v.  Srimnttee  Dibia  (Mussummaui) 
(1824),  3  Ben.  Sol.  E.  367  (new 
edition,  489). 

5  Sec  Karundbdhi  Oanesa  Ratna - 

maiyar  v.  Oopdla  Ratnamaiyar  (1880), 


7  I.  A.  173,  at  p.  179  ;  2  Mad.  270, 
at  p.  281 ;  Srecramulu  v.  Kristamma 
(1902),  26  Mad.  143,  at  p.  152; 
Sarendra  Nandan  Das  v.  Sailaja  Kant 
Das  Mahapatra  (1891),  18  Calc.  385; 
Chandra  v.  Gojardbai  (1890),  14  Bom. 
463,  at  p.  467 ;  Vithoba  v.  Bapu 
(1890),  15  Bom.  110,  at  p.  129; 
Bachoo  Harkisondas  v.  Mankorebai 
(1904),  29  Bom.  51  ;  C  Bom.  L.  R. 
2G8 ;  affirmed  on  appeal  (1907),  34 
I.  A.  107 ;  31  Bom.  373  ;  11  C.  W.  N. 
769 ;  9  Bom.  L.  E.  646. 

6  Bachoo  Harkisondas  v.  Mankore¬ 
bai  (1909),  34  I.  A.  107;  31  Bom. 
373  ;  11  C.  W.  N.  769 ;  9  Bom.  L.  E. 
646. 

7  Ante ,  pp.  193, 194.  See  Rupchand 
Hindumal  v.  Rakhmabai  (1871),  8 
Bom.  H.  C.  A.  C.  114 ;  Chandra  v* 
Gojardbai  (1890),  11  Bom.  463. 
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joint  family  governed  by  Mitakshara  law,  the  estate  of  a  person  to  whom 
a  right  has  accrued  by  survivorship  may  be  devested  by  an  adoption  to 
the  holder  whoso  rights  have  so  survived.1 

An  adopted  son  is  not  bound  by  unauthorized  alienations2  power  to 
made,  or  acts  of  waste  committed  by,  the  widow  adopting  widow! acta  °f 
him,  at  the  time  when  the  property  was  vested  in  her,3  or  after 
the  adoption,4  or  by  the  manager  of  the  estate. 

Thus  an  alienation  made  by  the  widow,  even  before  the  adoption, 
can  be  set  aside  at  the  instance  of  the  adopted  son,  unless  it  be  made 
under  such  circumstances  as  would  bind  the  reversioners.5  The  Madras 
High  Court6  has  held  that  even  in  the  case  where  the  transaction  be  not 
such  as  would  have  bound  the  reversioners,  the  alienee  is  entitled  to  retain 
possession  during  the  lifetime  or  widowhood  of  the  widow,  as  in  the 
absence  of  an  adoption  she  was  competent  to  deal  with  her  own  personal 
interest,7  and  the  rights  of  the  adopted  son  do  not  date  before  the  adoption.8 
There  is  an  unreported  decision  of  the  Bombay  High  Court  to  the  same 
effect,9  but  other  decisions  of  that  Court  have  clearly  held  that  the  adopted 


1  See  Raghunada  (Sri)  v.  Brozo 
Kishore  (Sri)  (1876),  3  I.  A.  154;  1 
Mad.  69 ;  25  W.  R.  C.  R.  291,  where 
the  estate  of  an  undivided  half-brother, 
who  had  succeeded  to  an  impartible 
zemindary,  was  devested.  This  case 
was  misunderstood  by  the  Calcutta 
High  Court  in  Kally  Prosonno  Ghose 
v.  Gocool  Chunder  Mitter  (1877),  2 
Calc.  295,  at  p.  309 ;  see  Surendra 
Nandctn  Das  v.  Sailaja  Kant  Das  Ma- 
hapatra  (1891),  18  Calc.  385,  at  p. 
395. 

2  As  to  her  powers,  see  post,  chap. 

XV. 

3  Kishenmunee  ( Banee )  v.  Oodwunt 

Singh  (Rajah)  (1824),  3  Ben.  Sel.  B. 
220  (new  edition,  304) ;  Sreenaih 
Boy  v.  Ruttunmalla  Chowdhrain ,  Ben. 
S.  B.  A.  of  1859,  421  ;  Bamundoss 
Mookerjea  v.  Tarinee  (Mussamut) 
(1858),  7  M.  I.  A.  169,  at  p.  180; 
Madura  (Collector  of)  v.  Moottoo 
Bamalinga  Sathupathy  (1868),  12 

M.  I.  A.  397,  at  p.  443  ;  1  B.  L.  R. 
P.  C.  1,  at  p.  17  ;  10  W.  R.  (P.  0.)  17, 
at  p.  24 ;  Lakshman  v.  Radhabai 
(1887),  11  Bom.  609;  Moro  Narayan 
Joshi  v.  Balaji  Baghunath  (1894),  19 
Bom.  809,  at  p.  815 ;  Natraji  Krish - 
Tiaji  v.  Hari  Jagoji  (1871),  8  Bom. 
H.  0.  A.  C.  67 ;  Ramakrishna  v. 
Tripurdbai  (1908),  33  Bom.  88 ;  10 


Bom.  L.  R.  1029 ;  S.  C.  Ramakrishna 
Kuppaswami  v.  Tripurdbai  (1911), 
13  Bom.  L.  R.  940. 

4  Amibika  Partap  Singh  v.  Dwarka 
Prasad  (1907),  30  All.  95;  Antaji  v. 
Dattaji  (1893),  19  Bom.  36;  Doorga 
Soonduree  v.  Goureepersaud ,  Ben. 
S.  D.  A.  of  1856,  p.  170. 

5  Cases  above,  notes  3  and  4. 

6  Sreeramulu  v.  Kristainma  (1902), 
26  Mad.  143.  See  Sarkar’s  “  Law  of 
Adoption,”  pp.  417,  418. 

7  Sahodra  (Mussummat  Bebea ) 
v.  Boy  Jung  Bahadoor  (1881),  8 
I.  A.  210;  8  Calc.  224;  Gobind- 
mani  Dasi  v.  Shamlal  Bysak  (1864), 
B.  L.  R.  Sup.  Vol.  48 ;  W.  R.  1864,  C. 
R.  165 ;  Periya  Gaundan  v.  Tirumala 
Gaurdan  (1863),  1  Mad.  H.  C.  206; 
Bhagavatamma  v,  Pampanna  Gaud 
(1865),  2  Mad.  H.  C.  393;  Kamava- 
dhani  Venkata  Subbaiya  v.  Joysa 
Narasingappa  (1866) ;  3  Mad.  H.  C. 
116;  Bamchandra  Mankeshwar  v. 
Bhimrav  Bavji  (1877),  1  Bom.  577  ; 
Melgirappa  v.  Shivappa  (1869),  6  Bom. 
H.  C.  A.  C.  270 ;  Mayaram  Bhai - 
ram  v.  Motiram  Govindram  (1886),  2 
Bom.  H.  C.  A.  C.  313 ;  Prag  Das  v. 
Hari  Kishn  (1877),  1  All.  503. 

8  Ante ,  pp.  178,  179. 

9  Bhaudixit  v.  Ishwardixit ,  S,  A, 
No.  146  of  1905. 
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son  can  avoid  the  whole  transaction.1  It  is  submitted  that  this  latter 
view  is  correct. 

As  to  the  limitation  for  a  suit  to  set  aside  an  alienation,  see  Amrita  Lai 
Bagchi  v.  Jatindra  Nath  Chowdhry  (1904),  32  Calc.  165. 

It  is  submitted  that  the  same  right  to  question  the  acts  of  the  adoptive 
mother  applies  where  she  has  succeeded  to  the  estate  as  mother  of  a 
previously  adopted  son  or  of  a  natural  born  son.  In  Gobindo  Nath  Boy  v. 
Bam  Kanay  Chowdhry ,2  it  was  held  that  the  adopted  son  could  not  question 
an  alienation  made  by  the  widow  when  she  held  the  estate  as  mother, 
and  that  case  was  cited  with  approval  in  Kally  Prosonno  Ghose  v.  Gocool 
Chunder  Milter?  and  in  LaTcshman  v.  Badhabai ,4  but  in  neither  of  such 
two  eases  did  this  particular  question  arise.  Mr.  Mayne5  says,  as  to 
the  first-named  decision,  u  The  decision  was  given  without  any  inquiry 
as  to  the  propriety  of  the  alienation,  and  was  rested  on  the  authority 
of  Chundrabullee> s  case.6  It  does  not  seem  to  have  occurred  to  the  Court 
that  a  mother  had  no  more  than  a  limited  estate,  which,  upon  the  authority 
of  the  case  cited,  was  devested  by  the  adoption.  The  son  then  came  in 
for  all  rights  which  had  not  been  lawfully  disposed  of,  or  barred,  during 
the  continuance  of  that  estate.” 

It  is  doubtful  whether  a  widow  can,  when  adopting,  stipulate  that 
her  management  of  the  property  shall  not  be  inquired  into.  Apparently 
she  would  have  no  such  power.7 

If  at  any  time  before  the  adoption  all  the  then  immediate 
reversioners  assented  to  the  alienation  or  act  of  waste,  it  cannot 
be  questioned  by  the  adopted  son.8 

The  adopted  son  is  bound  by  all  acts  of  the  widow  within 
her  authority. 

A  decree  against  a  Hindu  widow  as  representing  her  husband’s  estate 
binds  her  minor  adopted  son,  and  after  the  adoption  an  appeal,  being 
for  his  benefit,  must  be  considered  as  prosecuted  on  his  behalf,  even  though 
he  is  not  made  a  party  thereto.9 

An  adopted  son  is  not  entitled  to  any  account  of  the  rents 
or  profits  of  the  estate  rightfully  received  before  his  adoption 
by  the  widow  or  other  person  whose  estate  is  devested  by  his 
adoption.10 

In  the  case  of  a  joint  family  governed  by  the  Mitakshara 


1  BamaJctishna  v.  Tripurabai  (1908), 
33  Bom.  88;  10  Bom.  L.  B.  1029; 
Lakshman  v.  Badhabai  (1887),  11  Bom. 
609 ;  Moro  Narayan  Joski  v.  Balaji 
Baghunath  (1894),  19  Bom.  809. 

2  (1875),  24  W.  E.  0.  B.  183. 

*  (1877),  2  Calc,  295,  at  pp.  307, 
308. 

4  (1887),  11  Bom.  609,  at  p.  615. 

6  “  Hindu  Law,”  8th  cd.,  p.  263. 


6  (1865),  10  M.  I.  A.  279 ;  3  W. 
B.  E.  C.  15. 

7  See  ante ,  pp,  186,  187. 

8  Bajkristo  Boy  v.  Kishoree  Mohun 
Mojoomdar  (1865),  3  W.  B.  C.  B.  14. 
Post ,  pp.  486,  487. 

9  Ilari  Saran  Moitra  v.  Bhubane - 
swari  JOebi  (1888),  15  I.  A.  195;  16 
Calc.  40. 

10  Sec  ante ,  p.  178, 
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law,  an  adopted  son  is  bound  by  an  alienation  made  by  his 
adoptive  father,  or  by  any  other  manager  of  the  family,  to  the 
same  extent  as  a  natural  son  is  bound.1 

He  cannot  dispute  an  alienation  made  by  the  adoptive 
father  before  his  adoption,2  or  any  alienation  of  the  separate 
property  of  such  father. 

In  cases  governed  by  the  Bengal  school  of  law,  an  adopted  Bengal  school, 
son  cannot  dispute  alienations  of  property,  whether  ancestral  or 
self-acquired,  made  by  his  adoptive  father.3 

Where  the  adoption  devests  the  estate  of  a  male  holder,4  Alienations  by 

r  male  owner. 

the  adopted  son  cannot  question  his  alienations  to  the  extent 
of  ousting  a  bond  fide  holder  for  value,  nor  can  he  require  an 
account  of  rents  and  profits.5 

He  might,  perhaps,  where  the  proceeds  of  the  alienation  had  been 
earmarked,  or  not  spent,  require  the  alienor  to  account  for  such  proceeds. 

Adoption  does  not  sever  the  tie  of  blood  which  exists  between 
the  adopted  son  and  the  members  of  his  natural  family.  He  naturaifaimiy. 
cannot,  therefore,  marry  in  his  natural  family  within  the 
prohibited  degrees,6  nor  can  he  take  in  adoption  therefrom  a 
boy  whom  he  could  not  have  adopted  if  he  had  himself  remained 
in  that  family.7 

A  Kritrima  adoption  does  not  transfer  the  subject  of  it 
from  his  natural  family.  It  gives  him,  in  addition  to  his  adoption, 
rights  in  that  family,8  rights  of  inheritance  to  the  person  (man 
or  woman)  actually  adopting  him,9  and  to  no  one  else.10 


1  See  Rambhat  v.  Lakshman  Chin - 
taman  Mayalay  (1881),  5  Bom.  630, 
at  p.  635.  As  to  the  right  of  a 
natural  son,  see  post,  p.  283  et  seq. 
As  to  whether  the  father  can  by  an 
arrangement  made  at  the  time  of 
the  adoption  preclude  the  son  from 
disputing  his  acts  with  regard  to  the 
property,  see  ante,  pp.  184-186. 

*  Rarribhat  v.  Lahskhman  Chinta- 
man  Mayalay  (1881),  5  Bom.  630. 

3  Ante,  p.  178. 

4  Ante,  pp.  194r-196. 

6  Sco  Raghunada  (Sri)  v.  Brozo 
Kishoro  (Sri)  (1876),  3  I.  A.  154,  at 
pp  193,  194 ;  1  Mad.  69,  at  pp.  83, 
84  ;  25  W.  R.  C.  R.  291,  at  p.  303. 

6  See  ante,  pp.  44,  45. 

7  E.g .  he  cannot  adopt  his  own 
natural  brother;  Mootia  Moodelly  v," 


Uppen,  Mad.  S.  D.  1858,  p.  117 ; 
Norton,  L.  C.  i.  66,  referred  to  in 
Narasammal  v.  Balaramacharlu  (1863), 

1  Mad.  H.  C.  420,  at  p.  426,  note  a. 

8  Deepoo  (Mussummaut)  v.  Qoivree- 
shunk&r  (1824),  3  Ben.  Sel.  R.  307 
(new  edition,  410) ;  Srinath  Serma  V. 
Radhakaunt  (1796),  1  Ben.  Sel.  R.  15, 
note  to  p.  16  (new  edition,  19,  note 
to  p.  21). 

9  Durgopal  Singh  v.  Roopun  Singh 
(1839),  6  Ben.  Sel.  R.  271  (new  edi¬ 
tion,  340) ;  Deepoo  (Mussummaut)  v. 
Gowreeshunker  (1824),  3  Ben.  Sel.  R. 
307  (new  edition,  410). 

10  Shib  Koeree  ( Mussamut )  v.  Joo- 
gun  Singh  (1867),  8  W.  R.  C.  R.  154  ; 
Sreenarain  Rai  v.  Bhya  Jha  (1812), 
2  Ben.  Sel.  R.  23,  at  p.  27  (new 
edition,  29,  at  p.  34) ;  Collector  of 
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Hi  s  sons  acquire  no  right  of  inheritance  to  his  adoptive  father.1 
If  a  husband  and  wife  jointly  adopt  he  inherits  to  both.  If  the  husband 
adopts  one  son  and  the  wife  another,  the  sons  inherit  and  offer  oblations 
to  each  respectively.2 

This  kind  of  adoption  is  purely  contractual.  There  is  no  fiction  of 
a  new  birth  into  the  adoptive  family.  The  son  adopted  “  does  not  lose 
his  claim  to  his  own  family,  nor  assume  the  surname  of  his  adoptive 
father;  he  merely  performs  obsequies  and  takes  the  inheritance.55  3 

He  may  perform  the  obsequies  of  his  natural  father  or  mother,4 
and  also  those  of  his  adopters.  He  would  apparently  be  in  the  same 
position  as  to  rights  of  survivorship  in  ancestral  property  in  his  adoptive 
family  as  a  natural- bom  son  would  be.5 

Effects  of  Invalid  Adoption. 

Where  there  has  been  an  adoption  in  form,  but  such  adoption 
is  for  any  reason  invalid,  the  adopted  son  does  not  acquire  any 
rights,  as  such,  in  the  family  of  the  person  purporting  to  adopt 
him,  except  so  far  as  he  may  be  entitled  to  maintenance.0 

Decrees  against  him,  and  acts  by  him,  would  not  bind  the  estate. 

The  following  are  the  cases  of  an  invalid  adoption  : — - 
(i.)  Where  there  is  in  existence  a  son  begotten  or  adopted.7 
(ii.)  Simultaneous  adoption  of  more  than  one  son.8 
(iii.)  Adoption  of  the  same  boy  by  two  persons.9 
(iv.)  Adoption  by  a  woman  without  authority.10 
(v.)  Adoption  of  a  boy  of  a  different  primary  caste.11 
(vi.)  Adoption  of  a  boy  within  the  prohibited  decrees.12 
(vii.)  Adoption  of  a  boy  where  the  performance  of  initiatory  ceremonies 
or  marriage  before  adoption  makes  the  adoption  invalid.13 

It  is  unsettled  whether,  on  the  adoption  being  set  aside, 
the  boy  can  revert  to  his  natural  family,  and  whether  he  has 
any  right  of  maintenance  in  his  adoptive  family. 


Tirhoot  v.  HuropersJtad  Mohuni  (1SG7), 
7  W.  R.  C.  R.  500. 

1  Juswant  Singh  {Baboo)  v.  Doolec 
Chund  (1870),  25  W.  R.  0.  R.  255. 
They  would,  of  course,  possess  the 
ordinary  rights  of  inheritance  to 
property  which  was  vested  in  their 
father. 

2  See  answers  of  pundits  in  Sree- 
mrnin  Rai  v.  Bhya  Jha  (1812),  2 
Ben.  Sol.  R.  23,  at  p.  27  (now  edition, 
29,  at  p.  84) ;  W.  Macnaghten’s 
“  Hindu  Law,55  vol.  i.  p.  101. 

3  Colohrooke’s  “Digest,”  vol,  i.  p. 
276,  n. ;  1?.  l^acnaghten’s  “  Hindu 
Law,”  p.  76. 


4  See  Purmessur  Butt  Jha  { Chow - 
dree  v.  Hunooman  Butt  Roy  (1837), 
G  Ben.  Sel.  R.  192  (new  edition,  235, 
at  p.  240). 

5  See  Sarkar’s  “  Law  of  Adoption,55 
p.  451. 

6  Ranjit  Singh  {Raja)  v.  Ram 
Chandra  Mooherjee  (1899),  4  C.  W.  N. 
415. 

7  Ante ,  pp.  103,  104. 

8  Ante ,  p.  149. 

8  Ante.,  p.  148. 

10  Ante,  pp.  118,  119. 

11  Ante ,  p.  138. 

12  Ante ,  pp.  138-144. 

13  Ante ,  pp.  146,  147. 
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III  Bengal,  if  not  throughout  India,  it  would  seem  that  a  member  of 
one  of  the  regenerate  classes  who  has  been  invested  with  the  sacred  thread 
in  his  new  family,  or  a  Sudra  who  has  undergone  the  ceremony  of  marriage 
in  his  new  family,  cannot  revert  to  his  natural  family,  but  he  'would  appa¬ 
rently  be  entitled  so  to  revert  before  the  happening  of  those  events,  and 
would  acquire  no  rights  of  maintenance  in  the  new  family,1  at  any  rate 
if  there  had  not  been  a  valid  giving  and  receiving,2  Where  the  above- 
mentioned  ceremonies  have  been  performed,  or  where  there  is  a  valid 
giving  and  receiving,  but  the  adoption  is  invalid  on  account  of  some  per¬ 
sonal  defect,  such  as  the  fact  that  the  boy  belonged  to  a  different  class  from 
that  of  his  adoptive  father,  there  is  authority  that  he  would  acquire  a  right 
of  maintenance.3 

It  has  been  held  in  Madras  that  where  the  adoption  was  invalid  on 
the  ground  of  want  of  authority  to  take,  there  is  no  right  of  maintenance,4 
and  that  decision  has  been  followed  in  Bombay.5 * 

The  difficulty  in  determining  the  rights  of  a  person  whose  adoption  is 
invalid  arises  from  the  absence  of  direct  authority  on  the  question  as  to 
when  (if  at  all)  he  can  revert  to  his  natural  family.  An  invalid  adoption 
does  not  per  se  destroy  the  adopter’s  rights  in  his  natural  family.0 

Where  he  can  so  revert,  and  loses  nothing  by  the  infruetuous  adoption, 
no  hardship  occurs.  On  the  other  hand,  where  he  cannot  so  revert,  as 
when  he  has  been  fixed  by  religious  ceremonies  in  the  family  of  the  adopter,7 
or,  perhaps,  wherever  there  has  been  an  actual  giving  and  receiving  by 
persons  competent  to  give  and  receive,8  it  is  right  that  he  should,  if  possible. 


1  See  Rajcoomaree  Dossee  (Sree- 
mutty)  v.  Nobocoomar  Mullich  (1856), 

1  Boulnois,  137 ;  2  Sevestre,  641, 
note,  in  which  the  Court  considered 
that  where  there  has  been  no  power 
to  take  in  adoption,  the  performance 
of  the  ceremonies  will  not  prevent  a 
return  to  the  natural  family.  As  to 
this  case,  G.  C.  Sarkar  said  (“Law 
of  Adoption,”  p.  424),  “  Wo  have 
already  seen  that  the  performance 
of  the  initiatory  ceremonies  upon  a 
person  in  the  name  of  a  gotra  is  con¬ 
sidered  to  have  the  effect  of  irre¬ 
vocably  fixing  his  position  in  that 
gotra,  hence  a  person  upon  whom 
these  ceremonies  have  been  performed 
in  the  name  of  the  adoptive  family 
cannot  return  to  his  own,  notwith¬ 
standing  the  adoption  may  be  invalid 
(Ruvee  Bhudr  v.  Roopslmnker  (1823), 

2  Borrodaile,  656).  It  is  difficult  to 

see  why  that  rule  would  not  govern 

the  case  of  an  adoption  that  was 

made  by  an  unauthorized  widow ; 

for  the  ceremonies  in  such  a  case 

also  must  be  performed  in  the  name 
of  her  husband’s  gotra” 

2  See  Bawani  Sankara  Pandit  v. 


Ambabay  Ammal  (1863),  1  Mad.  H. 
C.  363 ;  Lakshmappa  v.  Ramava 
(1875),  12  Bom.  H.  C.  362,  at  p.  397. 

3  See  Bawani  Sankara  Pandit  v. 
Ambabay  Ammal  (1863),  1  Mad.  H.  C. 
363,  at  p.  367 ;  Strange’s  “  Hindu 
Law,”  vol.  i.  pp.  82,  83.  In  Strange’s 
“Manual,”  para.  119,  a  right  of 
maintenance  is  asserted  in  every  case 
of  an  invalid  adoption.  “  Dattaka 
Chandrika,”  chap.  i.  ss.  14,  15 ;  G. 
C.  Sarkar’s  “Law  of  Adoption,”  pp. 
420-423. 

4  Bawani  Sankara  Pandit  v.  Am¬ 
babay  Ammal  (1863),  1  Mad.  H.  C.  363, 
followed  in  Vaithilingam  Mudali  v. 
Murugaian  (1912),  37  Mad.  529. 

5  Lakshmappa  v.  Ramava  (1875), 
12  Bom.  H.  C.  364,  at  p.  397,  followed 
in  Dalpatsinghji  v.  Raisinghji  (1915), 
39  Bom.  528  ;  17  Bom.  L.  K.  566. 

0  Vaithilingam  Mudali  v.  Mum 
gaian  (1912),  37  Mad.  529. 

7  Rajcoomar&e  Dossee  ( Sreemutty ) 
v.  Nobocoomar  Mullich  (1856),  1  Boul. 
137 ;  Sevestre,  64,  note. 

8  Sarkar’s  “  Law  of  Adoption,”  p. 
421. 


204  GIFT  TO  PERSON  AS  ADOPTED,  [CHAP.  IV. 


receive  some  compensation  for  the  loss  of  inheritance  in  both  families. 
His  maintenance  is  the  proper  measure  of  compensation. 

But  where  there  is  a  gift  of  a  boy  to  a  person  incompetent  to  receive, 
or  by  a  person  incompetent  to  give,  the  difficulty  is  the  greater.  If  blame 
for  the  invalidity  of  the  adoption  can  be  attached  to  the  adoptive  father, 
as  where  he  has  omitted  to  satisfy  himself  as  to  the  competency  of  the  donor, 
or  where  he  has  given  a  power,  which  is  in  law  invalid,  it  seems  right  that 
his  estate  should  bear  the  burden  of  the  maintenance.  If  the  reversioner 
has  delayed  in  challenging  the  adoption,  it  may  also  be  equitable  to  require 
the  estate  to  bear  the  burden  of  maintenance.  Where  there  has  been 
no  such  delay,  and  no  blame  can  be  attached  to  the  adoptive  father,  it 
seems  hard  upon  the  reversioner  that  his  interest  should  be  affected  by  a 
charge  which  owes  its  origin  to  an  unauthorized  act.  It  is  impossible  to 
lay  down  any  exact  rule  for  adjusting  these  equities.  The  right  might 
properly  depend  upon  the  circumstances  of  each  case. 

Descendants.  A  right  of  maintenance  would  apparently  not  extend  to  the  descendants 
of  the  person  in  validly  adopted.1  The  only  texts  which  provide  for  the 
maintenance  of  persons  invalidly  adopted,  except  with  regard  to  those 
belonging  to  a  class  different  from  that  of  the  adopted  father,2  only  contem¬ 
plate  the  expenses  of  the  marriage  being  provided.3 

Arrangement.  In  some  cases  a  boy  whose  adoption  is  invalid  can  take 
advantage  of  an  arrangement  made  at  the  time  of  his  adop¬ 
tion,  or  thereafter. 


In  Rungama  v.  Atchama  4  the  father  had  divided  an  ancestral  property 
between  a  validly  adopted  son  and  a  son  whose  adoption  was  subsequently 
held  to  be  invalid  at  the  instance  of  the  son  who  had  been  validly  adopted. 
The  latter  was  required  to  compensate  the  former  out  of  separate  property 
belonging  to  the  father. 

In  Surendra  Keshav  Roy  v.  Doorgasundari  Dasseef  an  arrangement 
affecting  the  rights  of  two  boys  who  were  adopted  simultaneously  by  two 
widows  was  enforced  against  such  widows. 


Gift  to  person  The  invalidity  of  an  adoption  would  not  invalidate  a  gift  by  will 

described  as  or  otherwise  to  a  person  erroneously  described  as  an  adopted  son,6 


1  In  Bawani  Sankara  Pandit  v, 
Ambabciy  Ammal  (1863),  1  Mad.  H. 
C.  363,  at  p.  367,  the  question  was 
suggested,  but  not  decided. 

2  ^Dattaka  Chandrika,’5  s.  1,  paras. 
14,  15. 

3  Datfcaka  Miniansa,”  s.  5,  paras. 
45,  46 ;  “  Datfcaka  Chandrika,”  s.  2, 
para.  17 ;  ss.  6,  3. 

4  (1846),  4  M.  I.  A.  1,  at  p.  103 ,* 
7  W.  R.  P,  C.  57,  at  p.  62. 

5  (1892),  19  I.  A.  108 ;  19  Calc. 
108. 

6  Bireswar  Mookerji  v.  Ardha 
Chunder  Roy  Chowdhry  (1892),  19 


I.  A.  101  ;  19  Calc.  452  ;  Jivani  Bhai 
v.  Jim  Bhai  (1865),  2  Mad.  H.  C. 
462 ;  Bali  v.  Murlidhar  (1901),  24 
All.  195;  S.  C.  on  appeal  (1906),  33 
I.  A.  97 ;  28  All.  488  ;  10  C.  W.  N. 
130  ;  8  Bom.  L.  R.  402  ;  Lalta  Prasad 
v.  Salig  Ram  (1908),  31  All.  5;  Murari 
Lai  v.  Kundan  Lai  (1909),  ibid.  339. 
In  Him  Naihin  v.  RadJia  Naihin 
(1912),  37  Bom.  116;  14  Bom.  L.  R. 
1129,  a  similar  rule  was  applied  to  the 
will  of  a  naihin  (professional  pros¬ 
titute)  in  favour  of  her  adopted 
daughter. 
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unless  it  appoar  that  the  validity  of  the  adoption  was  a  con¬ 
dition  of,1  or  the  motive  for,2  the  gift. 

A  gift  or  bequest  to  a  described  person  with  a  direction  that  he  should 
be  adopted  as  a  son  to  the  donor  or  testator  takes  effect,  even  in  the  absence 
of  such  adoption,3  unless  it  appears  that  the  adoption  was  a  condition  of 
the  gift.4  If  it  be  reasonably  clear  that  the  testator  would  not  have  made 
the  gift  had  it  not  been  for  the  supposed  existence  of  the  character  of  an 
adopted  son,  the  Court  will  construe  the  mention  of  the  character  as  imposing 
a  condition  precedent  to  the  gift,5 

Where  there  is  a  bequest  or  gift  to  an  unascertained  person  to  be 
adopted  hereafter  by  the  widow  of  the  testator,  only  a  person  whose 
adoption  is  valid  in  law  can  take,  even  if  a  valid  adoption  be  inconsistent 
with  the  conditions  of  the  gift,6 


1  See  cases  below,  note  4.  Man- 
jamma  v.  Sheshgirirao  (1902),  26 
Bom.  491,  at  p.  496 ;  4  Bom.  L.  R. 
116. 

2  Fanindra  Deb  Paihai  v.  Pajeswar 
Das  (1884),  12  I.  A.  72;  11  Calc. 
463  ;  Lali  ( Mussummat )  v.  Murlidhar 
(1906),  33  I.  A.  97 ;  28  All.  488 ;  10 
C.  W.  N.  130  ;  8  Bom.  L.  R.  402 ; 
Vandravan  Jekisan  {Patel)  v,  Manilal 
Chunilal  (Patel)  (1890),  15  Bom.  565, 
at  p.  573  ;  Siddesory  Dossee  v.  Door- 
gachurn  Sett  (1865),  2  Ind.  Jur.  N.  S. 
22  ;  Bourke  (0.  G),  360. 

3  Nidhoomoni  Debya  v.  Saroda 
Per  shad  Hooker jee  (1876),  3  I.  A. 
253  ;  26  W.  R.  C.  R.  91 ;  Subbarayer 
‘v.  Subbammal  (1900),  27  I.  A.  162  ; 
24  Mad.  214;  4  C.  W.  N.  304;  2 
Bom.  L.  R.  982.  In  Monemothonanth 
Dey  v.  Onontnanth  Dey  (1865),  2  Ind. 
Jur.  N.  S.  24,  there  was  an  actual 
adoption  of  two  designated  persons 
in  accordance  with  an  invalid  power. 
The  gift  was  upheld. 

4  Karamsi  Madhowji  v.  Karsandas 
Natha  (1896),  20  Bom.  718 ;  S.  C.  on 


appeal  (1898),  23  Bom.  271  ;  Abbu  v. 
Kuppammal  (1892),  16  Mad.  355; 
Shamavahoo  v.  Dwarkadas  Vasanji 
(1878),  12  Bom.  202  ;  Abhai  Charan 
Ghose  v.  Dasmoni  Dasi  (S.  M.)  (1871), 
6  B.  L.  R.  623,  differing  on  the  con¬ 
struction  of  the  same  will  from  Doss- 
money  Dossee  v.  Prosonomoye  Dossee 
(1866),  2  Ind.  Jur.  X.  S.  18;  Man- 
jamma  v.  Sheshgirirao  (1902),  26  Bom. 
491,  at  p.  496  ;  4  Bom.  L.  R.  116  ; 
Probodh  Lai  Kundu  v.  Harish  Chandra 
Dey  (1904),  9  C.  W.  N.  309.  See 
Indian  Succession  Act  (X.  of  1865), 
ss.  113-123,  applied  to  certain  Hindu 
wills  by  the  Hindu  Wills  Act  (XXI.  of 
1870). 

6  Siddessory  Dossee  v.  Doorgachurn 
Sett  (1865),  2  Ind.  Jur.  N.  S.  22; 
Bourke  (O.  C.),  360. 

6  See  Surendra  Keshav  Roy  v. 
Doorgasundari  Dassee  (1892),  19  I.  A. 
108 ;  19  Calc.  513  ;  S.  C.  in  Court 
below  (1886),  12  Calc.  686,  where 
the  bequest  was  to  two  boys  to  be 
simultaneously  adopted  as  sons  to  the 
testator. 


CHAPTER  V. 


Maintenance 
of  children. 


PARENT  AND  CHILD  (continued). 

Duties  and  Eights  op  Father, 

Maintenance . 

It  is  the  duty  of  a  Hindu  father  to  maintain  his  minor  sons  1 
and  unmarried  daughters,  provided  they  are  not  interested  in 
property  sufficient  for  their  support,  or  are  not  otherwise  capable 
of  maintaining  themselves.2 

It  is  his  duty  to  provide  the  marriago  expenses  of  his 
daughters,  and  to  cause  his  son  to  be  educated  in  accordance 
with  his  station  in  life. 

There  is  no  obligation  to  maintain  an  adult  son,3  except,  perhaps, 
when  he  is  suffering  from  a  disease  which  prevents  him  from  maintaining 
himself.4 

With  the  exception  of  a  case  in  Bengal,  where  it  was  held  that  a  suit 
would  lie  by  the  mother  of  an  illegitimate  child  against  the  putative 
father  for  the  maintenance  of  the  child,5  and  of  a  case  in  Madras  where 
a  decree  was  given  at  the  instance  of  an  illegitimate  son,6  the  Reports 
do  not  show  any  successful  cases  of  proceedings  in  Civil  Courts  against 
a  father  for  the  maintenance  of  his  child.  It  may  be  doubtful  whether  the 


1  Whether  natural  bom,  or  adopted. 

2  “Manu,”  chap.  ix.  para.  108 ; 
chap.  xi.  paras.  9,  10 ;  Colebrooke’s 
“Digest,”  vol.  ii.  pp.  112,  113;  vol. 
iii.  p.  5 ;  Strange’s  “  Hindu  Law,” 
vol.  i.  p.  67. 

3  Ammakannu  v.  Appu  (1887),  II 
Mad.  91  ;  Premchand  Peparah  v. 
Hulashchand  Peparah  (1869),  4  B.  L. 
R.  App.  23 ;  12  W.  R.  C.  R.  494  ; 
Ramchandra  Sakharam  Vagh  v.  Sakha¬ 
ram  Oopal  Vagh  (1877),  2  Bom.  346, 

at  p.  350. 

*  See  Premchand  Peparah  v.  Hu- 
lasTichand  Peparah,  4  B.  L.  R.  App. 
23;  12  W.  R.  G.  R.  494. 

$  (jha/m  K-avVty  Mg]wnta  y,  Genii 


(1904),  32  Calc.  479.  In  that 

decision  the  learned  judges  relied 
upon  Rim  Mur  dun  Syn  { Ghuoturya ) 
v.  Sahub  Purhnlad  Syn  (1857),  7  M. 
I.  A.  18  ;  4  W.  R.  P.  C.  132,  which 
was  a  suit  claiming  maintenance  out 
of  a  deceased  father’s  estate.  The 
judges  go  on  to  say,  “  But  apart  from 
the  Hindu  law,  we  should  think  that, 
upon  general  principles,  the  defen¬ 
dant,  having  begotten  the  child,  is 
bound  to  provide  for  its  maintenance, 
if  that  is  necessary.”  It  is  submitted 
that  there  are  no  grounds  for  this 
general  proposition. 

6  Kuppa  v.  Singaravelu  (1885),  8 
]\Jad.  31/5* 
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duty  can  be  enforced  in  a  Civil  Court,1  but  it  is  submitted  that  if  an  illegiti¬ 
mate  son  can  enforce  such  right,  legitimate  sons  are  equally  entitled. 

It  is  clear  that  even  if  there  be  a  right  to  maintenance,  separate  main¬ 
tenance  can  only  be  awarded  under  very  special  circumstances.2 

On  the  death  of  the  father  the  maintenance  of  unmarried 
daughters,  and  the  expenses  of  their  marriage,  must  be  provided 
out  of  his  property.3 

Although  on  her  marriage  a  daughter  ceases  to  belong  to  her  Married 
father’s  family,4  and  must  first  look  to  her  husband  5  and  his  daughter* 
family  6  for  her  maintenance,  there  is  a  moral  duty  to  maintain 
a  married  daughter  who  is  without  means,  and  who  is  unable 
to  obtain  support  from  her  husband,  or  after  his  death  from  his 
family.  This  duty  is  not  enforceable  during  the  father’s  life¬ 
time,  and  it  has  been  held  that  it  is  not  enforceable  against  his 
property  after  his  death.7 

Where  a  son  or  other  heir  is  excluded  from  inheritance  on  Persons 
account  of  disability,  he  is  entitled  to  maintenance  for  himself  fnherUanco.om 
and  his  family  out  of 'the  property  which  he  would  havo  inherited.8 

A  father  may  be  compelled,  by  proceedings  under  the  Proceedings 
Criminal  Procedure  Code,9  to  maintain  his  legitimate  or  illegiti-  ooSt.mmal 
mate  child,  of  whatever  age  he  or  she  may  be,  who  is  unable  to 
maintain  himself  or  herself. 

As  to  the  rights  of  children  to  maintenance  out  of  co¬ 
parcenary  property,  see  post,  pp.  284,  285,  271. 

A  Hindu  is  bound  to  provide  for  the  maintenance  of  his  illegitimate 
minor  10  illegitimate  sons  11  by  Hindu  mothers.12  sons* 

(1898),  23  Bom.  291.  See,  however, 

Mokhada  Dassec  v.  Nimdo  Lall  Haidar 
(1901),  28  Calc.  278,  at  p.  288  ,*  5  C. 

W.  N.  297,  at  p.  300.  Macnaghten’s 
“Hindu  Law,”  vol.  ii.  chap.  ii.  case  10. 

8  “  Mitakshara,”  chap.  ii.  s.  10, 

para.  5 ;  “  Dayabhaga,”  chap.  v. 

paras.  II,  14-16;  “Smriti  Chan- 
drika,”  chap.  v.  paras.  10-14,  20. 

9  Act  V.  of  1898,  chap,  xxxvi. 

10  Nil  money  Singh  Deo  v.  Baneshur 
(1878),  4  Calc.  91. 

11  Ghana  Kanta  Mohanla  v.  Gercli 
(1904),  32  Calc.  479  (see  ante,  p.  206) ; 

Kuppa  v.  Singargvela  (1885),  8  Mad. 

325. 

12  There  is  no  text  of  Hindu  Law 
under  which  an  illegitimate  son  of  a 
Hindu  by  a  woman  who  is  pot  ft 


1  K.  K.  Bhattacharya  (“  Law  of 
the  Joint  Hindu  Family,”  pp.  282, 
283)  repudiates,  however,  any  dis¬ 
tinction  between  a  moral  and  a  legal 
obligation,  except  in  the  Bengal 
school. 

2  See  Shavatri  ( Ilata )  v.  Narayanan 
Nambudiri  {Ilata)  (1863),  1  Mad.  H.  C. 
372. 

3  See  Mangal  ( Bai )  v.  Ruklmiini 
( [Bai )  (1898),  23  Bom.  291  ;  Tuhha 
v.  Gopal  Rai  (1884),  6  All.  632; 
Macnaghten’s  “  Hindu  Law,”  vol.  ii. 
chap.  ii.  case  10 ;  “  Vyavastha  Dar- 
p&na,”  2nd  ed.,  p.  370. 

4  Ante,  p.  60. 

>,  *  Ante,  p.  76. 

*  Ante,  pp.  78,  79. 

*  Mangal  (Bai)  v,  Bukhmini  (Bai) 
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Obedience  a 
condition. 


After  his  death  his  illegitimate  sons  are  entitled  to  main¬ 
tenance  out  of  his  estate,  or  out  of  property  in  which  he  was  a 
coparcener,1  whether  impartible  or  not,2  if  he  was  a  member  of 
one  of  the  regenerate  classes.3  If  he  was  a  Sudra  they  are  only 
so  entitled  in  case  they  are  not  entitled  to  inherit, *  or  to  a  share 
on  partition. 

Under  the  Bengal  school  of  law,  this  right  against  the  father 
ceases  on  the  sons  attaining  majority,5  but  it  is  submitted  that 
after  the  father’s  death  there  is  a  right  against  his  property, 
even  if  they  are  adults.6  Under  the  Mitakshara  school,  they 
continue  entitled  to  maintenance  out  of  coparcenary  property,7 
whether  impartible  or  not,  and  also  out  of  self-acquired  property 
which  was  owned  by  the  father  ;  but  the  right  does  not  descend 
to  their  children.8 

It  has  been  said  by  the  Allahabad  High  Court  in  a  case  9  governed  by 
the  Mitakshara  school  of  law,  “  Obedience  to  the  head  of  the  family,  not 
the  age  of  the  illegitimate  descendant,  or  his  capacity  to  earn  his  own 


Hindu  can  claim  maintenance,  and 
in  none  of  the  reported  cases  has 
maintenance  ever  been  awarded  to 
an  illegitimate  son  who  was  not  a 
Hindu  by  birth ;  Lingappa  Goundan 
v.  Esudasan  (1903),  27  Mad.  13,  at 
p.  15.  See  Addoyto  Churn  Doss  v. 
Woojan  Beebee  (1879),  4  C.  D.  R.  154. 

1  Roshan  Singh  v.  Balwant  Singh 
(1899),  27  I.  A.  51 ;  22  All.  191 ;  4 
Cl  W.  N.  353 ;  2  Bom.  L.  R.  529. 

2  Run  Murdun  Syn  ( Chuotorya )  v. 
Sahub  Purhulad  Syn  (1857),  7  M.  I. 
A.  18 ;  4  W.  R.  P.  C.  132  ;  Muttu- 
sawmy  Jagavera  Yettappa  Kaicker  v. 
Vencataswara  Yettaya  (1868),  12  M. 
I.  A.  203 ;  2  B.  L.  R.  P.  0.  15 ;  11 
W.  R.  P.  C.  6  ,*  S.  C.  on  remand, 
Coomam  Yettapa  Naikar  v.  Venka - 
tesuxira  Yettia  (1870),  5  Mad.  H.  C. 
405 ;  Pandaiya  Telaver  v.  Puli  Tela - 
ver  (1863),  1  Mad.  H.  C.  478,  at  p. 
482. 

3  Run  Murdun  Syn  (Chuotorya)  v, 
Sahub  Purhulad  Syn  (1857),  7  M.  I. 
A.  18;  4  W.  R.  P.  C.  132  ;  Panchat 
(Rajah)  v.  Zalim  Singh  (1877),  4  I. 
A.  159  ;  3  Calc.  214. 

4  Rim  Murdun  Syn  ( Chuotorya )  v. 
Sahub  Purhulad  Syn  (1857),  7  M.  I. 
A.  18;  4  W.  R.  P.  C.  132 ;  Inderun 


Valungypooly  Taver  v.  Ramasaumy 
Pandia  Talaver  (1869),  13  M.  I.  A.  141, 
at  p.  159  ;  3  B.  L.  R.  P.  C.  1,  at  p.  4  ; 
12  W.  R.  P.  C.  41,  at  p.  43 ;  Mutiu - 
saumy  Jagavera  Yettappa  Naicker  v. 
Vencataswara  Yettaya  (1868),  12  M. 
I.  A.  203 ;  2  B.  L.  R.  P.  C.  15 ;  11 
W.  R.  P.  C.  6. 

6  Nilmoney  Singh  Deo  v.  Baneshur 
(1878),  4  Calc.  91. 

6  See  “  Dayabhaga,”  chap.  ix. 
para.  28. 

7  Hargobind  Kuari  v.  Dharam 
Singh  (1884),  6  All.  329;  Pershad 
Singh  v.  Muhesree  (Ranee),  (1821),  3 
Ben.  Sel.  R.  132  (new  edition,  176) ; 
Rahi  v.  Govinda  Valad  Teja  (1876), 
1  Bom.  97 ;  “  Mitakshara,”  chap.  i. 
s.  12,  para.  3 ;  “  Dayabhaga,”  chap.  ix. 
para.  28 ;  “  Vyavahara  Mayukha,” 
chap.  iv.  s.  4,  para.  30.  These  texts 
are  founded  on  a  passage  of  “Vri- 
haspati,”  which  confines  the  right  to 
the  case  where  there  is  no  other 
offspring. 

8  Roshan  Singh  v.  Balwani  Singh 
(1899),  27  I.  A.  51  ;  22  Ail.  191 ; 
4  C.  W.  N.  253 ;  2  Bom.  L.  R.  529 ; 
S.  C.  in  Court  below  (1896),  8  All.  253. 

9  Hargobind  Kuari  v.  Dharam 
Singh  (1884),  6  All.  329,  at  p.  335. 
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livelihood,  is  the  test  by  which,  under  Hindu  law,  the  continuance  of 
the  right  to  receive  maintenance  must  be  decided.  Till  the  illegitimate 
sons  reach  full  age,  this  test  cannot  be  applied,  but  thereafter  it  cannot 
be  ignored.  What  constitutes  docility  or  disobedience,  in  the  sense  of 
the  texts,  is  a  question  the  answer  of  which  is  not  easy ;  but  we  think 
that  the  true  answer  is  indicated  in  a  Vaivastha ,  translated  as  No.  2,  Book  L 
chapter  vi.  section  2,  of  Messrs.  West  and  Biihler’s  collection  (ed.  1878, 
p.  276),  and  we  think  that,  on  attaining  full  age,  the  respondents  must, 
as  a  condition  of  receiving  maintenance  from  the  estate  of  Mauji  Lai 
(the  father),  render  to  the  head  of  the  family  such  reasonable  service  as 
is  ordinarily  rendered  by  cadets  of  a  family  in  that  station  of  life  to  which 
the  parties  belong.5’ 

“  The  Court  would  presume  the  natural  son  qualified  to  receive  main¬ 
tenance,  unless  the  opposite  party  could  show  what,  in  the  contemplation 
of  the  law,  is  a  legal  disqualification.”  1 

The  right  of  maintenance  is  not  affected  by  the  child  being  the  result 
of  a  casual  connection,2  or  by  the  connection  between  the  parents  being 
adulterous.3 

The  maintenance  of  an  illegitimate  son  may,  like  the  maintenance 
of  other  persons  entitled  thereto,4  be  secured  on  the  property  out  of 
which  he  is  entitled  to  be  maintained.5 

In  a  Madras  case  c  it  was  said,  “  In  determining  the  rate  of  maintenance,  Amount  ot 
an  illegitimate  member  of  a  family,  who  is  not  entitled  to  inherit,  can  be  maintenance, 
allowed  only  a  compassionate  rate  of  maintenance,  and  he  cannot  claim 
maintenance  on  the  same  principles  and  on  the  same  scales  as  disqualified 
heirs  and  females  who  have  become  members  of  the  family  by  marriage. 

In  fixing,  however,  the  compassionate  rate  of  maintenance  for  the 
plaintiff,  regard,  no  doubt,  should  be  had  to  the  interest  of  his  deceased 
father  in  the  joint  family  property  and  the  position  of  his  mother’s  family.” 

The  right  of  an  illegitimate  daughter  to  maintenance  under  illegitimate 
the  Hindu  law  has  been  denied.7  daughter. 

/  A  Hindu  is  morally,  although  not  legally,  bound  to  maintain  Maintenance 
the  widow  of  his  son,  even  “  if  he  has  no  fund  with  the  disposal  daughter  an* 
of  which  his  son,  if  alive,  could  interfere,  and  if  he  has  inherited law' 
nothing  from  his  son,  and  has  not  had  his  rights  in  any  property 
enlarged  by  his  son’s  death.”  8 


1  Strange’s  “  Hindu  Law,”  vol.  ii. 
p.  71. 

2  Sec  Muttusamy  Jagavira  Yetlapa 
Naikar  v.  Venkatasubha  Yettia  (1865), 
2  Mad.  H.  C.  293 ;  S.  C.  on  appeal 
(1868),  12  M.  I.  A.  203  (see  p.  220); 
2  B.  L.  R.  P.  C.  15  (see  p.  20) ;  11 
W.  R.  P.  0.  6  (see  p.  9). 

3  Viraramuthi  Udayan  v.  Sing  a- 
ravelu  (1877),  1  Mad.  300  ;  Rahi  v. 
Govinda  Yalad  Teja  (1875),  1  Bom. 
97 ;  Subramania  Mudali  v.  Valu  (1910), 
34  Mad.  68. 

H.L. 


4  Ante,  p.  89. 

5  Ananihaya  v.  Vishnu  (1893),  17 
Mad.  160. 

6  Gopalasami  Ghetii  v.  Aruna - 
chelam  Chetti  (1903),  27  Mad.  32, 
at  pp.  36,  37. 

7  Parvati  v.  Gmipaimo  Balal 
(1893),  18  Bom.  177,  at  p.  183.  It 
was  not  necessary  to  decide  the  point 
in  that  case. 

8  Meenakshi  Ammal  v.  Rama  Aiyar 
(1912),  37  Mad.  396;  Janki  v.  Nand 
Ram  (1888),  11  All.  194,  at  pp. 
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DAUGHTER-IN-LAW. 


[CHAP.  V. 


Where  her  husband  had  been  a  coparcener,  she  is  entitled  to  be  main¬ 
tained  out  of  the  coparcenary  property  1  although  she  may  have  lived  apart 
from  him.2 

The  fact  that  the  father-in-law  had  sold  coparcenary  property  to  pay 
his  debts  does  not  render  him  liable  for  his  daughter-in-law’s  maintenance.3 

After  his  death,  the  persons  who  inherit  his  property,  or 
whose  interest  in  property  is  enlarged  by  his  death,  are  legally 
bound  to  maintain  his  daughter-in-law,  if  chaste,4  out  of  the 
property  which  they  have  so  inherited,  or  in  which  their  interest 
has  been  enlarged,  whether  the  property  be  coparcenary  or  self- 
acquired.5 

There  is  a  difference  of  opinion  as  to  whether  this  right  is  independent  of 
any  provisions  made  in  the  will  of  the  father-in-law. 6 


198-*200 ;  Ammakannu  v.  Appu 
(1887),  11  Mad.  91 ;  Kalu  v.  Kashi - 
bai  (1882),  7  Bom.  127 ;  Ganga  Bat 
v.  Sitaram  (1876),  1  All.  170 ;  Khet- 
ramani  Bast  v.  Kashinath  Das 
(186S),  2  B.  L.  R.  A.  C.  15;  S.  C. 
Kasheenaih  Das  v.  Kheitur  Monee 
Dossee,  9  W.  R.  C.  R.  413,  differing 
from  Koodee  Monee  Debea  v.  Tar  ra¬ 
ck  and  Clmckerbutty  (1865),  2  W.  R. 
C.  R.  134 ;  S.  C.  on  appeal  Khettur 
Monee  Dossee  v.  Kasheenaih  Doss 
(1868),  10  W.  R.  F.  B.  89  ;  Rujjo- 
money  Dossee  v.  Shibchunder 
Mullich  (1864),  2  Hyde,  103  ;  Ya - 
munabai  v.  Manubai  (1899),  23  Bom. 
608,  at  p.  609 ;  1  Bom.  L.  R.  95  ,* 
Adhibai  v.  Cursandas  Nathu  (1886), 
11  Bom.  199,  at  p.  207 ;  Hema 
Kooeree  (Mussamut)  v.  Ajoodhya 
Persad  (1875),  24  W.  R.  C.  R.  474. 
In  Qhandrabhagabai  v.  Kashinath 
(1866),  2  Bom.  H.  C.  323,  the 
father-in-law  was  held  liable  for  his 
daughter-in-law’s  maintenance,  but 
that  decision  was  differed  from  in 
Savitribai  v.  Luximibai  (1878),  2 
Bom.  573,  at  pp.  583,  584.  See  Debur 
Ramnath  Roy  Ohowdhry  v.  Arnee  Kally 
Debia  ( Sreemutty )  W.  R.  1864,  C.  R. 
177. 

1  Lakshman  Ramchandra  Joshi  v. 
Satyabhamabai  (1877),  2  Bom.  494,  at 
p.  521,  see  post ,  pp.  234,  235,  271. 

2  Surampalli  Bangaranma  v.  Suram¬ 
palli  Brambaze  (1908),  31  Mad.  338. 

3  Ganga  Bai  v.  Bitar  am  (1876),  1 
All.  170,  at  p.  177. 

4  Koodee  Monee  Dabee  v.  Tarra 


Chand  CMickerbictty  (1865),  2  W.  R. 
C.  R.  134. 

6  Biddessury  Dossee  v.  Janardan 
Sarkar  (1902),  29  Calc.  557 ;  6  C.  W. 
N.  530  ;  Janki  v.  Nandram  (1888), 
11  All.  194;  Kamini  Dassee  v.  Chan¬ 
dra  Pole  Mundte  (1889),  17  Calc. 
373  ,*  Yamunabai  v.  Manubai  (1899), 
23  Bom.  608;  1  Bom.  L.  R.  95; 
Koodee  Monee  Dahee  v.  Tarra  Chand 
Chuckerbutty  (1865),  2  W.  R.  C.  R. 
134.  See  Rangammal  v.  Echammal 
(1898),  22  Mad.  305,  at  p.  307;  Devi 
Persad  v.  Gunwanti  Koer  (1895),  22 
Calc.  410,  at  p.  417 ;  Adhibai  v. 
Cursandas  Nathu  (1886),  11  Bom. 
199 ;  Surampalli  Bangaramma  v. 
Surampalli  .Brambaze  (1908),  31  Mad. 
338  ;  Rujjomoney  Dossee  'v.  Shibchun¬ 
der  Mullick  (1864),  2  Hyde,  103,  at 
pp.  104,  105 ;  Jolly’s  “  History  of 
the  Hindu  Law,”  pp.  134,  135  ;  West 
and  Biihler,  3rd  ed,,  pp.  245-252. 
Contrd  Ammakannu  v.  Appu  (1887), 
11  Mad.  91 ;  Komulmuni  Dasee  v. 
Bodhnarain  Miijmooadar  (1823).  2 
Macn.  H.  L.  119;  “  Smriti  Chand- 
rika  ”  (Krishnasawmi  Iyer’s  transla¬ 
tion),  chap.  xi.  s.  1,  para.  34 ;  Milak- 
shara  on  Subtraction  of  Gift,  cited 
Strange’s  s<  Manual,”  para.  209. 

6  Parvaii  [Bai)  v.  Tarwadi  Dola- 
tram  (1900),  25  Bom.  263 ;  2  Bom. 
L.  R.  894.  Rangammal  v.  Echammal 
(1898),  22  Mad.  305,  at  p.  307,  denies 
the  right  of  the  daughter-in-law. 
Such  right  is  asserted  by  In  the  goods 
of  Gobinda  Chandra  Babajee  (1913),  17 
C.  W.  N.  1141. 
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It  is  submitted  that  the  father-in-law  can  deal  with  his  separate  properly 
by  will  independently  of  any  claim  by  his  daughter-in-law. 

The  daughter-in-law  does  not  lose  her  right  by  declining  to  reside  in 
her  father-in-law’s  house.1 

In  a  Bengal  case  2  maintenance  was  allotted  by  an  implied  contract  to  a  Son-in-law. 
son-in-law,  who  had  lived  in  his  father-in-law’s  house. 

Where  the  property  of  the  father  is  impartible,  and  subject  impartible 
to  the  law  of  primogeniture,  sons,  even  if  adult,  and  capable  of pr°perty’ 
earning  subsistence,  are  entitled  to  maintenance  where  the 
Mitakshara  school  of  law  applies.3  They  are  also  so  entitled 
after  his  death,  as  against  their  brother  or  the  person  in  posses¬ 
sion,4  whether,  it  is  submitted,  they  are  governed  by  the  Bengal 
or  the  Mitakshara  school.  Their  descendants  have  no  such 
right.5 

Grandsons  have  not,  as  such,  any  right  to  be  maintained  by  Orand- 
their  grandfather,6  but  apparently  they  have  a  right  to  be chlIdren* 
maintained  out  of  his  property  if  unable  to  maintain  themselves, 
and  granddaughters  must  be  so  maintained  until  marriage.7 

The  marriage  expenses  of  a  granddaughter  have  been  held  to  be  properly 
payable  out  of  her  deceased  grandfather’s  estate.8 

A  Hindu  is  bound  to  support  his  father  and  mother  if  they  Maintenance 
are  in  want.  After  his  death  his  property  is  liable  for  their  of  parents* 
maintenance.9 

In  a  case  where  *  the  father  had  murdered  his  own  father  and  was 


1  Siddesmry  Dassee  v.  Janardan 
SarJcar  (1903),  29  Calc.  557  ;  0  C.  W. 
N.  530.  See  ante ,  p.  81. 

2  Qovind  Rani  Dasi  v.  Radha 
Ballabk  Das  (1910),  15  C.  W.  N.  205. 

3  Hinmatsing  Recharsing  v.  Gan- 
patsing  (1875),  12  Bom.  H.  0.  94; 
Ramchandra  Sakharam  Vagh  v.  Sak- 
haram  Gopal  Vagh  (1877),  2  Bom.  346. 

4  MalUkarjuna  Prasada  Nayudu 
(Raja  Yarlagadda)  v.  Durga  Prasada 
Nayudu  ( Raja  Yarlagadda)  (1900), 
27  I.  A.  151  ;  24  Mad.  147  ;  5  C.  W. 
N.  74 ;  2  Bom.  L.  R.  945.  As  to 
maintenance  from  saranjams ,  see 

Madhavrav  Manohar  v.  Atmaram 
Keshav  (1890),  15  Bom.  519. 

6  See  Nilmony  Sing  Deo  v.  Hingoo 

Lall  Singh  Deo  (1879),  5  Calc.  25G. 

As  to  a  grant  in  lieu  of  maintenance 

see  Raja  Jee  Bahadur  Cfaru  (Raja)  v. 


Parihasaradhi  Appa  Row  (1902),  30 
I.  A.  14 ;  26  Mad.  202  ;  8  C.  W.  N. 
105. 

0  Kalu  v.  Kashibai  (1882),  7  Bom. 
127  ;  Manmahini  Dasi  v.  Balak  Chan¬ 
dra  Pandit  (1871),  8  B.  L.  R.  22  ;  15 
W.  R.  C.  R.  498. 

7  See  Chumun  Lall  v.  Gunput  Lall 
(Lalla)  (1871),  16  W.  R.  C.  R.  52. 

8  Ramcoomar  Mitter  v.  Ichamoyi 
Dasi  (1880),  6  Calc.  36 ;  6  0.  L.  R. 
429. 

0  Subbarayam  v.  Subbakka  (1884), 
8  Mad.  236 ;  Strange’s  “  Manual,” 
para.  209 ;  Macnaghten’s  “  Hindu 
Law,”  vol.  ii.  pp.  113-115  ;  Sircar’s 
“  Vyavastha  Darpana,”  2nd  ed.,  p. 
375  ;  “  Manu,”  chap.  viii.  para.  389  ; 
Strange’s  “Hindu  Law,”  vol.  ii.  pp. 
83,  90. 
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therefore  excluded  from  inheritance,1  his  son  was  held  to  be  liable  for 
his  maintenance.2 

A  stepson  is  not  obliged  to  maintain  his  stepmother  out  of 
his  self-acquired  property,3  but  he  must  maintain  her  out  of 
family  property. 

A  grandmother  and  sister  (until  marriage,  and  after  marriage 
if  destitute  4 *)  are  also  to  be  maintained  out  of  the  property  of 
a  Hindu  after  his  death.6 

A  mother  does  not  apparently  lose  her  right  to  maintenance  by  un- 
chastity,6  except  in  Bengal. 7 

It  is  also  the  right  and  duty  of  a  Hindu  to  perform  the  funeral  cere¬ 
monies  and  other  ceremonies  in  commemoration  of  his  father  and  mother,8 9 
grandparents,  and  great-grandparents.0 

An  heir  is  legally  bound  to  provide  out  of  the  estate  which 
descends  to  him  maintenance  for  such  persons  as  the  person 
from  whom  he  inherits  was  legally  or  morally  hound  to  support.10 

cc  The  obligation  of  an  heir  to  provide  out  of  the  estate,  -which  descends 
to  him,  maintenance  for  certain  persons  whom  the  ancestor  wras  legally 
or  morally  bound  to  maintain,  is  a  legal  as  well  as  a  moral  obligation, 
for  the  estate  is  inherited  subject  to  the  obligation  of  providing  such 
maintenance.15  11 

There  is  a  difficulty  in  determining  whether  the  person  claiming  main¬ 
tenance  is  one  whom  the  late  proprietor  was  morally  bound  to  maintain.12 
The  texts  lay  down  generally  that  he  who  inherits  a  person's  property 
is  bound  to  maintain  those  whom  that  person  was  himself  bound  to  main!  ain , 


1  Post ,  p.  373. 

2  Nilmadhub  Mitier  v.  Jotindra 
Nath  Milter  (1913),  17  C.  W.  N. 
341. 

3  Day  a  (Bai)  v.  Nullui  Go  mi  dial 
(1885),  9  Bom.  279. 

i  Strange’s  “  Hindu  Law,”  vol.  ii. 
p.  83.  See,  however,  Mangal  (Bai)  v. 
Bukhmini  (Bai)  (1898),  23  Bom.  291. 

c  Sircar’s  “  Vyavostha  Darpana,” 
2nd  ed.,  p.  370. 

6  See  Valu  v,  Ganga  (1882),  7 
Bom.  84,  at  p.  90. 

7  Sircars  “Vyavastha  Darpana,” 
2nd  ed.,  p.  371,  note, 

8  Bandar ji  Damji  v.  Dahibai  (1904), 
29  Bom.  316 ;  6  Bom.  L.  K.  1052  ; 
Vnjbhuhandas  v.  Parvaii  (Bai)  (1907), 
32  Bom.  20  ;  9  Bom.  L.  ft.  1187. 

9  Sundarji  Damji  v.  Dahibai  (1904), 
29  Bom,  316  j  0  Bom.  L,  R,  1052. 

10  Khetramani  Dmi  v.  Kashinalh 


Das  (1868),  2  B.  L.  R.  A.  0.  15,  at 
p.  34  ;  9  W.  ft.  0.  ft.  413,  at  p.  422. 
See  Mokliada  Dassee  v.  Nundo  Lull 
Haidar  (1901),  28  Calc.  278,  at  p. 
288;  5  0.  W.  N.  297,  at  p.  300. 
Janki  v.  Nand  Bam  (1888),  11  All 
194,  at  p.  201  ;  Jiajjomoncy  Dos  see 
v.  Bhibchunder  Mnlliek  ( 18(54),  2 
Hyde,  103.  This  applies  to  Khojas, 
Rashid  Karmall  v,  Bherbanoo  (1904), 
29  Bom.  85. 

n  Khetramani  Dasi  v.  Kashinalh 
Das  (1868),  2  B.  L.  ft.  A.  0.  15,  at 
p.  38 ;  9  W.  ft.  0.  ft.  413,  at  p.  422. 
See  Tarunginee  Dosse.e  v.  Ohowdhry 
Dwarkanath  M  meant  (1873),  20  W. 
R.  C.  E.  196. 

12  Kamini  Dassee  v.  Chandra  Pole 
Mmdh  (1889),  17  Calc.  373,  at  p, 
377.  See  Sircar’s  “Vyavastlia  Dar¬ 
pana,”  2nd  ed.,  p.  370  ;  G.  0.  Sarkar’s 
Hindu  Law,”  p.  238. 
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including  the  persona  disqualified  from  inheritance  and  those  dependent 
on  them.1 

As  to  when  maintenance  is  a  complete  charge  upon  property, 
see  the  cases  relating  to  the  maintenance  of  a  widow,  ante , 
pp.  89-98. 

As  to  the  fixing  of  the  amount  of  maintenance,  see  ante,  pp.  86,  87. 


Guardianship. 

A  Hindu  father  is  recognized  as  the  legal  guardian  of  all  his 
male,  and  of  his  female  unmarried,  minor  legitimate  children,2 
and  is  as  such  entitled  to  the  custody  of  their  persons  and 
property. 

The  adoptive  father  acquires  the  same  right,  even  as  against 
the  natural  father.3 

An  adult  4  Hindu  father  can,  by  word  or  writing,  nominate 
a  guardian  for  his  children  after  his  death,  and  he  is  unrestricted 
in  the  choice  of  such  guardian.  He  may  exclude  even  the  mother 
from  the  guardianship.5 

He  cannot  during  his  lifetime  substitute  another  person  to  be 
guardian  in  his  place.6 

Although  the  right  of  the  father  to  the  guardianship  of  his  children 


1  LaJcshman  Ramchandra  v.  Saras - 
vaiibai  (1875),  12  Bom.  H.  C.  69,  at 
p.  77  ;  “  Vyavahara  Mayukha,”  chap, 
iv.  s.  4,  para.  30 ;  s.  9,  para.  22  ;  s. 
11,  paras.  1,  3,  9,  12  ;  Mitakshara,” 
chap.  ii.  s.  1,  paras.  7,  12,  13,  20,  21  ; 
s.  10,  paras.  5,  15.  The  Rishi  texts 
on  the  subject  are  collected  in  R.  0. 
Mitra’s  <c  Law  of  Joint  Property,”  pp. 
66^68. 

2  MoJcoond  Lai  Singh  v.  Nobodip 
Chancier  Singha  (1898),  25  Calc.  881, 
at  p.  884  ;  2  C.  W.  1ST.  379,  at  p.  381  ; 
In  the  matter  of  Prankrishna  Surma 
(1882),  8  Calc.  969;  S.  C.  Paramc - 
shwari  Surma  v.  Empress,  11  C.  L.  R. 
6  ;  Macnaghten’s  “  Hindu  Law,”  vol. 
i.  ed.  1829,  chap.  vii.  p.  103 ;  In 
the  matter  of  Himnauth  Bose  (1862), 
1  Hyde,  111.  See  Act  VIII.  of  1890, 
s.  19. 

3  Sree  Narain  Mitter  v.  Kishen - 

soondery  Dassee  ( Sreemuity )  (1893), 

I.  A.  Sup.  Vol.  149,  at  p.  163  ;  11  B. 


L.  R.  171,  at  p.  191  ;  S.  C.  Kogendro 
Chundro  Mittro  v.  Kishcyisoondery 
Dossee  ( Sreemuity ),  19  W.  R.  C.  R.  133, 
at  p.  139 ;  Laksmibhai  v.  Shridar 
Tasudev  TakJe  (1878),  3  Bom.  1. 

4  By  not  incorporating  s.  47  of  the 
Indian  Succession  Act  (X.  of  1865) 
in  the  Hindu  Wills  Act  (XXI.  of 
1870),  the  Legislature  has  apparently 
indicated  its  opinion  that  the  privilege 
enjoyed  by  adult  Hindu  fathers  should 
not  be  extended  to  fathers  who  are 
themselves  minors. 

6  Pirthee  Lai  Jha  ( Soobah )  v. 
Doorga  Lai  Jha  ( Soobah )  (1867),  7 
W.  R.  C.  R.  73,  at  p.  75.  See  Act 
VIII.  of  1890,  s.  6  ;  BudMlal  Manji 
v.  Murarji  Premji  (1907),  31  Bom. 
413;  9  Bom.  L.  R.  553;  Mahab- 
leshwar  v.  Ramchandm  (1913),  15 
Bom.  L.  R.  882. 

6  Besant  v.  Narayaniah  (1914),  41 
I.  A.  314  ;  38  Mad.  807  ;  18  C.  W.  X. 
1089  ;  16  Bom.  L.  R.  625. 
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has  been  recognized  by  the  legislature,  it  is  one  which  is  given  to  him 
for  the  benefit  of  his  children,  and  should  he  at  any  time  show  himself 
unfit  to  be  guardian  the  Court  will  place  the  custody  of  his  children  in  a 
more  suitable  person.1 2 

Ample  provision  is  made  in  the  Guardians  and  Wards  Act,  1890,  for 
the  purpose  of  protecting  the  persons  and  property  of  infants,  and  although 
the  Court  will  have  regard  to  the  principle  that  it  is  generally  for  the 
benefit  of  infants  that  they  should  remain  in  the  custody  of  their  parents, 
and  will  also  have  regard  to  the  personal  law  of  the  infant  in  question, 
the  Courts  will,  in  appointing  a  guardian,  consider  only  the  physical,  moral, 
and  religious  welfare  of  the  infant.3 

Bight  of  On  the  death  o!  the  father,  or  in  his  absence,3  or  in  case  of 

mother, 

his  having  lost  the  right  of  guardianship,  and  in  the  absence  of 
a  valid  appointment  by  him,  the  mother  is '  entitled  to  the 
guardianship  of  her  minor  children.4 

It  has  been  held  that  under  the  Mithila  law,  the  mother  is  entitled  to 
the  guardianship  even  during  the  lifetime  of  the  father.5 

chddren  at°  ^  m0^er  wouW  ordinarily  be  entitled  to  the  guardianship 
of  her  illegitimate  child,  and  the  father  would  against  the 
mother  have  no  right  of  guardianship.6 

Appointment  A  parent  is  liable  to  be  superseded  by  the  appointment  of  a 

of  guardian  by  , .  _  .  .  n  *C  x  x 

Court.  guardian  under  the  provisions  of  the  Guardians  and  Wards 
Act,  1890,  but  the  Court  cannot  make  such  appointment  when 
the  father  is  alive,  unless  he  is  unfit  to  be  guardian.7 


1  See  Act  VIII.  of  1890,  s.  19. 

2  See  Act  VIII.  of  1890,  s.  17 ; 
MoJcoond  Lai  Singh  v.  Kobodip  Chun- 
dcr  Singha  (1898),  25  Calc.  881 ;  2 
C.  W.  JSL  379  ;  Bhikuo  Koer  ( Mussl .) 
v.  Chamela  Koer  (Mvsst.)  (1897),  2 
C.  W.  N.  191  ;  Pollard  v.  Rouse  (1910), 
33  Mad.  288 ;  Tota  Ram  v.  Ram 
Charan  (1910),  33  All.  222  ;  Re  Gulbai 
(1907),  32  Bom.  50. 

3  See  ModJioosoodun  Moolcerjee  v. 
Jndub  Chunder  Banerjee  (1805),  3 
W  R.  G  R.  194. 

4  Pirthee  Lai  Jha  ( Soobah )  v. 
Doorga  Lai  Jha  ( Soobah )  (1867),  7 

W.  R«  C.  R.  73,  at  p.  75 ;  Ram  Dhim 
Doss  v.  Ram  Ruttun  Dutt  (1868),  10 

W.  R.  C.  R.  425,  at  p.  426  ;  S.  Namase - 

vayam  PiUay  v.  Annamai  TJmmal 
(1869),  4  Mad.  H.  C.  339,  at  p.  343  ; 
Kooldeep  Ramin  v.  Rajbunsee  Kowur 
(1847),  7  Ben.  Sel.  R.  395  (2nd 


edition,  p.  467);  Kaulesra  v.  Jora 
Kasaundan  (1905),  28  All.  233 ;  Mac- 
naghten’s  “Hindu  Law,”  ed.  1829, 
vol.  i.  chap.  vii.  p.  103 ;  and  vol.  ii. 
chap.  vii.  case  iv.  p.  205. 

6  Jussoda  Kooer  v.  Nettya  Lall 
(Lallah)  (1879),  5  Calc.  43.  There 
does  not  seem  to  bo  any  other 
authority  to  the  same  effect.  In 
Pirthee  Lai  Jha  {Soobah)  v.  Doorga 
Lai  Jha  ( Soobah )  (1867),  7  W.  R. 
C.  R.  74,  where  the  parties  were 
governed  hy  the  Mithila  school,  a  testa¬ 
mentary  guardian,  who  was  appointed 
hy  the  father,  was  preferred  to  the 
mother. 

6  In  the  matter  of  Saithri  (1891), 
16  Bom.  307,  at  p.  317 ;  Venhamma 
v.  Savitramma  (1888),  12  Mad.  67, 
at  p.  68 ;  King  v.  Nagapen  (1814), 
2  Mad.  N.  C.  91. 

7  Act  VIII.  of  1890,  s.  19. 
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Failing  the  father  and  mother,  the  Hindu  law  prescribed  a  succession  Other 
to  the  right  of  guardianship.  The  elder  brother,  the  cider  half-brother,  reIatioQ8- 
the  paternal  relations,  and  failing  them  the  maternal  kinsmen  were  pre¬ 
ferred  in  order  of  priority ; 1  but  their  right  was  not,  as  in  the  case  of  the 
father  or  mother,  an  absolute  one.2 *  In  appointing  a  guardian  a  Court 
will  be  guided  to  some  extent  by  this  order  of  succession,8  but  it  would 
not  give  the  same  effect  to  the  claims  of  these  relatives  as  it  would  to  the 
claim  of  a  father  or  mother. 

As  to  the  guardianship  of  a  female  minor  after  marriage,  see  ante, 
p.  66. 

If  tho  minor  is  a  member  of  a  joint  Hindu  family,  the  Guardianship 
manager  of  the  family  is  entitled,  to  the  management  of  the  of  proPerty* 
joint  property  ; 4  but  if  the  family  be  a  divided  one,  the  mother 
is,  failing  the  father,  entitled  to  the  custody  of  tho  minor’s 
property ; 5  and  even  if  the  family  be  joint,  she  would  apparently 
bo  so  entitled,  so  far  as  the  minor’s  separate  property,  if  any, 
is  concerned.  Where  the  mother  is  manager  of  her  minor 
child’s  property,  her  position  necessarily  requires  her  to  seek 
the  advice  of  her  husband’s  relations,6  and  she  would  often 
strengthen  her  position  by  so  doing,  but  the  law  cannot 
compel  her  to  seek,  or  to  act  under,  their  advice,  if  she  wishos 
to  take  the  whole  responsibility  upon  herself.  . 

A  father  may  lose  his  right  to  the  guardianship  of  his  children  Loss  of  righu 
by  a  persistent  course  of  ill-treatment,  by  conduct  tending  to 
their  corruption,  or  by  acting  in  a  way  injurious  to  their  morals 
or  interest.7  He  may  lose  the  right  by  waiver,  as  whore  he  has 
permitted  another  person  to  maintain  and  educate  them,  and 
it  would  be  detrimental  to  their  interests  to  alter  the  mode  of 
their  maintenance  in  course  of  their  education,8  but  except  in 


1  Macnaghten’s  “Hindu  Law,”  vol. 
i.  pp.  103,  104;  Strange’s  “Hindu 
Law,”  vol.  i.  p.  71. 

2  Kristo  Kissor  Neoghy  v.  Kader - 
moye  Dossee  (1878),  2  0.  L.  R.  583. 
See  Bhihuo  Koer  {Musst)  v.  Chamela 
Koer  {Musst)  (1897),  2  C.  W.  N.  191  ; 
Thayammal  v.  Kuppanna  Koundan 
(1914),  38  Mad.  1125. 

8  See  Strange’s  “Hindu  Law,” 
vol.  i.  p.  71 ;  Act  VIII.  of  1890,  s. 
17  LacTimi  Narain  v  Balaram  Bahai 
(1917),  2  Pat.  L.  J.  190. 

4  Post ,  pp.  270,  271. 

5  Sir  E.  H.  East’s  Notes,  Morley’s 

“  Digest,”  vol.  ii.  p.  50 ;  West  and 

Buhler,  2nd  ed.,  p.  88.  In  Motes  Singh 


v.  Doolwth  Singh ,  N.-W.  P.  S.  D.  A., 
13th  April,  1844,  it  was  held  that 
an  elder  brother,  if  not  separated, 
could  act  as  guardian. 

6  Macnaghten’s  “  Hindu  Law,”  ed. 
1829,  vol.  i.  chap.  vii.  p.  103 ;  and 
see  Sir  E.  H.  East’s  Notes,  Morley’s 
“  Digest,”  vol.  ii.  p.  50. 

7  See  Act  VIII.  of  1890,  s. 
19  (5). 

8  Mokoond  Lai  Singh  v.  Nobodip 
Chunder  Singha  (1898),  25  Calc.  881  ; 
2  C.  W.  N.  379;  In  the  matter  of 
Joshi  Assam  (1895),  23  Calc.  290. 
See  Modkoosoodun  Mooherjee  v.  Jadub 
Chunder  Banerjee  (1865),  3  W.  R.  C. 
R.  194. 
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that  event  he  can  revoke  any  arrangement  which  he  has  made 
as  to  their  custody  or  education,1 

A  mother  may  also  for  similar  reasons  lose  her  right.2 

S%?n.of  is  submitted  that  a  father  or  mother  does  not  lose  his  or 

her  right  by  a  change  of  religion.3 

Under  the  Hindu  law  loss  of  caste  apparently  involved  a  loss  of  the 
right  of  guardianship  of  the  person  and  property  of  minors  ;  4  but  since 
the  passing  of  Act  XXI.  of  1850,  such  right  of  guardianship  ceased  to 
be  affected  by  loss  of  caste.5  Where,  however,  the  appointment  of  a 
guardian  is  made  by  a  Court,  the  fact  that  the  person  proposed  is  out 
of  caste  would  be  a  matter  for  consideration. 6 

Under  the  Hindu  law  a  father  or  other  guardian  might  lose  his  right 
by  permanently  emigrating,  becoming  a  recluse  or  entering  a  religious 
order.7 

widows  Hindu  -widows  do  not  on  remarriage  ipso  facto  lose  their 

right  of  guardianship  of  their  children^  but,  if  neither  the  widow 
nor  any  other  person  has  been  expressly  constituted  by  the  will 
or  testamentary  disposition  of  the  husband  the  guardian  of  his 
children,  the  father,  or  paternal  grandfather,  or  the  mother  or 
paternal  grandmother,  or  any  male  relative,  of  the  husband 
can  apply  to  the  highest  Court  having  original  jurisdiction  in 
civil  cases  in  the  place  where  the  husband  was  domiciled  at 


Loss  of  caste. 


Recluse. 


1  Besant  v.  Narayaniah  (1914),  41 
I.  A.  314 ;  38  Mad.  807  ;  18  C.  W.  N. 
1089 ;  16  Bom.  L.  R.  625. 

2  VenJcamma  v.  Savitramma  (1888), 
12  Mad.  67 ;  In  the  matter  of  Saithri 
(1891),  16  Bom.  307. 

3  Act  XXL  of  1850 ;  Muchoo  v. 
Arzoon  Sahoo  (1866),  5  W.  R.  C.  R. 
235 ;  Queen  v.  Bezonji,  Perry’s  Ori¬ 
ental  Cases,  p.  91.  It  has  been 
doubted  whether  Act  XXL  of  1850 
affects  guardianship,  but  the  Punjab 
Chief  Court  (In  the  matter  of  Gul 
Mahomed)  has  held  that  a  right  of 
guardianship  is  a  right  within  the 
meaning  of  Act  XXL  of  1850.  See 
Kanahi  Bam  v.  Biddy  a  Bam  (1878), 
I  All.  549 ;  Kaulesra  v.  Jorai  Ka - 
saundan  (1905),  28  All.  233  ;  Sham¬ 
sing  v.  Santabai  (1901),  25  Bom.  551, 
at  p.  555 ;  3  Bom.  L.  R.  89 Putlabai 
v.  Mahadu  (1908),  33  Bom.  107 ;  10 
Bom.  L.  R.  1134. 

4  See  Strange’s  “  Hindu  Law,” 

vol.  i.  p.  160. 


5  Muchoo  v.  Arzoon  Sahoo  (1866), 
5  W.  R.  C.  R.  235,  above,  note  3 ; 
Kanahi  Bam  v.  Biddya  Bam  (1878), 
1  All.  549 ;  Kaulesra  v.  Jorai  Ka - 
saundhan  (1905),  28  All.  233. 

.  6  Kuggoo  Daye  v.  Banah  Dayc 
(1865),  4  W.  R.  M.  A.  3. 

7  See  In  the  matter  of  Ishwar 
Chunder  Surma ,  Ben.  S.  D.  A.  1850,  p, 
471.  Strange’s  “Hindu  Law,”  vol. 
i.  p.  185 ;  Sutherland’s  “  Synopsis  of 
the  Law  of  Adoption,”  2nd  head. 

8  Ganga  Bershad  Sahu  v.  Jhalo 
(1911),  38  Calc.  862  ;  15  C.  W.  N.  579. 
Act  XV.  of  1856,  s.  5.  This  Act  has 
been  declared  to  be  in  forco  through¬ 
out  British  India,  except  as  regards 
the  Scheduled  Districts  (Act  XV.  of 
1874,  s.  3),  and  in  the  Santhal  Per- 
gnnnahs  (Reg.  III.  of  1872,  s.  3,  as 
amended  by  Reg.  III.  of  1886).  As 
to  the  Scheduled  Districts  to  which 
it  has  been  applied,  see  General  Acts, 
1854-60,  4th  ed.,  p.  121. 
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the  time  of  his  death  for  the  appointment  of  a  guardian,1  and 
the  Court  may,  if  it  should  think  fit,  appoint  such  guardian 
who,  when  appointed,  shall  be  entitled  to  have  tho  care  and 
custody  of  such  children  during  their  minority  in  the  place  of 
their  mother,  and  in  making  such  appointment  the  Court  must 
be  guided,  as  far  as  may  be,  by  the  laws  and  rules  in  force  touch¬ 
ing  the  guardianship  of  children  who  have  neither  father  nor 
mothor.2 

When  the  children  have  not  property  of  their  own  sufficient 
for  their  support  and  proper  education  whilst  minors,  the 
appointment  can  only  be  made  with  the  consent  of  the  mother, 
unless  the  proposed  guardian  gives  security  for  the  support  and 
proper  education  of  the  children  whilst  minors.3 

A  father  or  other  person  entitled  to  the  custody  of  an  infant  can  recover  Remedies, 
such  custody  by  suit.4 

When  the  child  is  within  the  limits  of  the  ordinary  original  civil  juris¬ 
diction  of  the  High  Courts  of  Bengal,  Madras,  and  Bombay,  he  can  apply 
for  relief  under  sec.  491  of  the  Code  of  Criminal  Procedure.5 

Sec.  25  of  the  Guardians  and  Wards  Act,  1890, 6  gives  tho  District 
Courts  power  to  arrest  a  ward  and  deliver  him  into  the  custody  of  his 
guardian. 

Where  the  child  is  confined  under  such  circumstances  that  the  con¬ 
finement  amounts  to  an  offence,  sec.  100  of  the  Criminal  Procedure  Code 7 
is  applicable,  and  sec.  552  of  the  same  code  deals  with  the  case  of  a  female 
child  under  fourteen  years  of  age,  who  has  been  detained  for  an  unlawful 
purpose. 

The  powers  of  a  guardian  {de  fado  or  de  jure)  to  alienate  the  property 
of  his  ward  are  the  same  as  those  of  a  manager  of  a  joint  family  acting  for 
a  minor  coparcener,  see  post,  pp.  285  et  seq . 


1  Act  XV.  of  1856,  s.  3.  The  ap¬ 
plication  may  bo  made  under  that 
Act,  or  under  the  Guardians  and 
Wards  Act  (VIII.  of  1890).  In  the 
latter  case  the  conditions  necessary 
for  an  application  under  Act  VIII. 
of  1890  would  apply.  Act  XV.  of 
1856  has  in  this  matter  no  application 
to  women  who,  by  the  rales  of  their 
caste,  arc  capable  of  contracting  a 
second  valid  marriage.  In  Kishen  v. 
j JSnayet  Hossain,  S.  D.  A.  N.-W.  P., 
25th  June,  1861,  it  was  held  that  a 
woman  of  the  Aheer  caste  does  not 
by  remarriage  forfeit  her  rights  to 
act  as  guardian  of  her  son  by  her  first 
marriage. 

2  Act  XV.  of  1856,  s.  3.  See  Khvs- 

Tidli  v.  Rani,  4  All.  195. 


3  Act  XV.  of  1856,  s.  3. 

4  Sharif  a  v.  Munehhan  (1901), 
25  Bom.  574;  2  Bom.  L.  R.  617; 
Balrnakund  v.  Janhi  (1881),  3  All. 
403 ;  Adirathal  Jelcisandas  v.  Gh i- 
manlal  Parbhudas  (1916),  40  Bom. 
600;  18  Bom.  L.  R.  582.  See,  how¬ 
ever,  Sham  Lai  v,  Rindo  (1904),  26 
All.  594.  The  guardian  would  bring 
the  suit  in  his  own  name.  For  recent 
examples  of  suits  of  this  kind,  see 
Krishna  v.  Meade  (1885),  9  Mad.  31; 
S.  C.  Meade  v,  Krishna  (1886),  9  Mad. 
391 ;  Venlcamma  v.  Savitramma  (1888), 
12  Mad.  67 ;  Abasi  v.  Dunne  (1878), 
1  All.  598. 

*  Act  V.  of  1898. 

6  Act  VIII.  of  1890. 

7  Act  V.  of  1898. 


CHAPTER  VI. 


Of  what  the 
family  con¬ 
sists. 


Rights  of 
members. 


THE  JOINT  FAMILY  AND  ITS  PROPERTY, 

Among  Hindus  a  family  is  not  ordinarily  composed  only  of 
parents  and  their  unmarried  children,  although  that  typo  of 
family  is  sometimes  to  be  found.  Tho  family  would  generally 
be  composed  of  a  man,  his  wifo,  or  wives,  his  unmarried  children, 
his  married  sons  and  their  wives  and  children,  and,  in  cases 
where  they  are  not  maintained  by  their  husband’s  family,  his 
widowed  daughters.1 

A  family  of  this  type,  although  in  many  rospocts  complete 
in  itself,  may  be  a  component  part  of  a  larger  family.  This 
larger  family  consists  of  all  the  descendants  in  tho  male  lino 
from  a  common  ancestor,  and  thoir  wives,  sons,  and  unmarried 
daughters.2 

Whether  tho  family  be  of  tho  larger  or  smaller  typo,  tho 
members  would  ordinarily  liy0  togothor,  boing  maintained  from 
tho  common  purse,  and  performing  jointly  the  ceremonies 
required  by  their  religion. 

A  family  so  living  together  is  called  by  English  lawyers  a 
joint  Hindu  family,  and  in  its  ordinary  condition  the  members  of 
it  are  said  to  be  joint  in  food,  worship,  and  estate. 

“  Tho  fundamental  principle  of  the  Hindu  joint  family  is  the  i  ie  of 
sapindaship.3  Without  that  it  is  impossible  to  form  a  joint  family.5’  4 

The  rights  of  tho  individual  members  in  the  property  belong¬ 
ing  to  tho  family  vary,  in  accordance  with  tho  school  of  law  to 
which  the  family  belongs.5 

If  tho  family  bo  governed  by  the  Bengal  school  of  law,  sons 


1  See  ante ,  p.  207,  and  post,  pp 
234,235. 

2  See  Intro,  to  “Study  of  Hindu¬ 
ism,”  by  Guru  Prasad  Son,  np 
87-90. 

3  See  post ,  p.  379. 


4  Karsondas  Dharamsey  v.  Gangahai 
(1908),  32  Bom.  479,  at  p.  493 ;  10 
Bom.  L.  R.  184.  K.  IC  Bhattaeharya’s 
“  Law  Relating  to  tho  Joint  Hindu 
Family,”  pp.  38,  39,  137. 

0  See  ante,  p.  20. 
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partition,  the  separating  or  dividing  members  form  new  families, 
to  which  the  joint  family  system  applies.1 

The  joint  family  may  also  come  to  an  end  by  the  death  of 
the  last  surviving  coparcener,  in  which  case,  in  default  of  his 
disposing  of  the  property,  his  heir  takes  by  inheritance. 

46  By  the  nature  of  the  case  the  joint  family  must  commence,  and  also 
must  end,  when  it  does  end,  in  an  individual  who  holds  the  property  in 
a  separate  condition.  If  this  individual  dies  without  becoming  the  root 
of  a  joint  family,  the  Mitakshara  law  gives  an  interim  enjoyment  of  the 
property  to  his  female  representatives,  when  there  are  any,  and  then 
transfers  it  to  a  collateral  heir  as  the  origin  of  a  new  joint  family.”2 

The  joint  family  system  undoubtedly  owes  its  origin  to  the  patriarchal 
system.  As  time  advanced  the  exclusive  rights  of  the  father  became  modi¬ 
fied  in  favour  of  the  sons,  who  asserted  rights  to  an  interest  in  the  property, 
but  continued  to  live  together  with  unity  of  possession  of  the  family  property. 

As  to  the  origin  of  the  joint  family  system,  and  as  to  the  similarities 
between  it  and  other  ancient  systems  of  law,  see  Sir  Henry  Maine’s 
“  Ancient  Law,”  pp.  123-1 61 ;  Mayne’s  “  Hindu  Law,”  8th  ed.,  chap.  vii. ; 
Krishna  Kamal  Bhattacharya’s  “  Law  Relating  to  the  Joint  Hindu  Family,” 
Lectures  I.  and  II. ;  Jogendranath  Bhattacharya’s  “  Commentaries  on  the 
Hindu  Law,”  2nd  ed.,  pp.  216-218. 


In  a  suit  which  involves  a  question  as  to  whether  a  family 
was  joint  or  separate,  or  whether  a  particular  property  belonged 
foint!rty  bemg  f 0  a  j°int  family,  or  was  the  separate  acquisition  of  an  individual 
member  of  the  family,3  the  burden  of  proof  would  depend  upon 
the  allegations  in  the  pleadings  or  at  the  hearing,  and  would, 
as  in  other  cases,  lie  on  the  person  who  would  fail  if  no  evidence 
at  all  were  given  on  either  side.4 

This  burden  of  proof  would  be  shifted  by  the  following 
presumptions  : — 

Pr&sumption  Every  Hindu  family  is  presumed- to  be  joint  in  food,  worship, 
of  umon.  anc[  estate.  The  property  belonging  to  the  family  is  presumed 
to  be  joint  and  undivided,  the  burden  of  proving  a  separation 
being  upon  the  person  alleging  it.5 


Burden  of 
proof  as  to 
family  or 


As  to  the  presumption  with  regard  to  property  in  the  name  of  a  copar¬ 
cener,  see  post,  pp..  254. 


1  Bata  Krishna,  Naih  v.  Chintamani 
Naik  (1885),  12  Calc.  262. 

2  Bam  Narain  Singh  (Bajah)  v. 
Pertum  Singh  ( 1873),  11  B.  L.  R.  397; 
at  p.  404 ;  20  W.  R.  C.  R.  189,  at  p.  192. 

Sc©  Scmimdha  Pillai  v.  Thangathanni 

(1895),  19  Mad.  70 ;  Jasoda  Koer  v. 
Skeo  Pershad  Singh  (1889),  17  Calc.  33, 

at  p.  36.  See  post,  pp.  241,  242. 


3  See  post,  pp.  248-254. 

4  Indian  Evidence  Act  (I.  of 1872), 
s.  102.  See  Bholanath  Mahta  v. 
Ajoodhia  Persad  Soohul  (1873),  12 
B.  L.  R.  336 ;  20  W.  R.  C.  R.  65. 

5  Bewun  Persad  v.  Badha  Beeby 
(. Mussumat )  (1846),  4  M.  I.  A.  137, 
at  p.  168 ;  Naragunty  Luichmeeda- 
vamah  v.  Vengama  Naidoo  (1861), 
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This  presumption  is  merely  a  presumption  as  to  the  continuance  of  a 
juridical  relationship,1  combined  with  a  presumption  as  to  the  ordinary 
practice  of  Hindu  families.2  It  applies  as  much  to  the  case  of  a  father 
and  son,  governed  by  the  Mitakshara  law,  as  to  the  case  of  brothers  and 
other  coparceners.3  It  takes  the  place  of  evidence,  and  may  be  displaced 
by  evidence  of  a  state  of  things  inconsistent  with  such  presumption.4 

It  is  not  necessary,  for  the  preservation  of  the  joint  nature  Separation  in 
o!  family  property,  that  the  members  of  the  family  should  live  fo”d.hns  and 
in  commensality ;  they  may  dwell  and  mess  apart,  and  yet 
remain  joint  in  property.5 

The  presumption  that  the  family  is  joint  would  be  weakened,  separate 
if  not  rebutted,  by  evidence  of  separate  trading  funds,  and  cleaImga‘ 
property,  and  independent  dealing  with  such  property,5  although 
the  family  may  have  been  joint  in  food.7 


9  M.  I.  A.  60,  at  p.  92  ;  1  W.  R.  P.  C. 

30,  at  p.  32 ;  Neelkisto  Deb  Bur  mono 
v.  Beerchunder  Thakoor  (1869),  12 
M.  I.  A.  523,  at  p.  540  ;  3  B.  L.  R. 
P.  C.  13,  at  p.  17 ;  12  W.  R.  P.  C. 
21,  at  p.  23  ;  Cheetha  ( Mussamut )  v. 
Miheen  Ball  (Baboo)  (1867),  11 

M.  I.  A.  369 ;  Prit  Koer  v.  Mahadeo 
Per  shad  Singh  (1894),  21  I.  A.  134, 
at  p.  135 ;  22  Calc.  85,  at  p.  89 ; 
Bhugobutty  Misrain  v.  Domun  Mis - 
ser  (1875),  24  W.  R.  C.  R.  365; 
Taruck  Chunder  Poddar  v.  Jodeshur 
Chunder  Koondoo  (1873),  11  B.  L.  R. 
193 ;  19  W.  R.  C.  R.  178 ;  Shib 
Per  shad  Chuckerbutty  v.  Gunga 
Monee  Debee  (1871),  16  W.  R.  C.  R. 
291 ;  Cassumbhoy  Ahmedbhoy  v. 
Ahmedbhoy  Hubibhoy  (1887),  12 

Bom.  280,  at  p.  309  ;  Bilash  Koon- 
war  (Mussamut)  v.  Bhawanee  Buksh 
Narain  (Baboo),  W.  R.  1864,  C.  R. 
1 ;  Bissumbhur  Sircar  v.  Soorodhuny 
Dossee  (1865),  3  W.  R.  C.  R.  21  ; 
Treelochun  Boy  v.  Bajkishen  Boy 
(1866),  5  W.  R.  C.  R.  214;  Beer 
Narain  Sircar  v.  Teen  Cowree  Nundee 
(1864),  1  W.  R.  C.  R.  316. 

1  Cf.  Indian  Evidence  Act  (I.  of 
1872),  sfe.  109,  114,  illustration  (d). 

2  Indian  Evidence  Act  (I.  of  1872), 
s.  114. 

3  Kallianji  v.  Bezonji  (1908),  32 
Bom.  5X2  ;  10  Bom.  L.  R.  754. 

4  See  Bholanath  Mahta  v.  Ajoodhia 
Persad  Sookul  (1873),  12  B.  L.  R. 
336 ;  20  W.  R.  C,  R.  65. 


5  Ganesh  Duit  Thakoor  (Chowdhry) 
v.  Jewach  Thakoorain  ( Mussummat ) 
(1903),  31  I.  A.  10 ;  31  Calc.  2G2  ; 
8  C.  W.  N.  146  ;  6  Bom.  L.  R.  1 ; 
Bewun  Persad  v.  Badha  Beeby  ( Mus&u- 
mat)  (1846),  4  M.  I.  A.  137,  at  p.  168  ; 
7  W.  R.  P.  C.  35,  at  p.  37 ;  Nursingh 
Das  (Bai)  v.  Narain  Das  ( Bai )  (1871),  3 
N.  W.  P.  217,  at  p.  235 ;  Banee  Mad - 
hub  Mookerjee  v.  Bhuggobuity  Churn 
Banerjee  (1867),  8  W.  R.  C.  R.  270 ; 
Hurish  Chunder  Mookerjee  v.  Mokhoda 
Debia  (1872),  17  W.  R.  C.  R.  564 ; 
Sherajooddeen  Ahmed  (Shaikh)  v. 
Horel  Singh  (1876),  25  W.  R.  C.  R. 
116;  Parbutty  Coomar  v.  Suddbut 
Persad  (1865),  2  Hay,  315  ;  Gour  Ball 
Singh  v.  Mohesh  Narain  Chose  (1870), 
14  W.  R.  C.  R.  484 ;  Pearee  Monee 
Bibee  v.  Madhub  Singh  (1871),  15 
W.  R.  C.  R.  93  ;  Belas  Koer  (Mus¬ 
samut)  v.  Bhowanee  Buksh  (Baboo) 
(1863),  Marsh,  641 ;  S.  C.  on  review, 
W.  R.  1864,  C.  R.  1 ;  Vurdyengar 
v.  Alagasingyengar  (1807),  Strange’s 
“  Hindu  Law,”  vol.  ii.  p.  371. 

6  Bodh  Sing  Doodhooria  v.  Gunesh 
Chunder  Sen  (1873),  12  B.  L.  R.  317 ; 
19  W.  R.  C.  R.  356.  See  Murari 
Viihoji  v.  Mukund  Shivaji  Naik 
Golatkar  (1890),  15  Bom.  201 ;  Mak- 
hun  Ball  Dutt  v.  Bam  Ball  Shaw 
(1898),  3  C.  W.  NT.  134  ;  Peary  Ball  v. 
Bhawoot  Koer  (1862),  W.  R.  Sp.  No. 
18 ;  Udoy  Chand  Biswas  v.  Panchoo 
Bam  Biswas  (1882),  11  C.  L.  R.  514. 

7  See  Bodh  Sing  Doodhooria  v* 
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Some  holdings  The  circumstance  that  certain  {larcols  are  held  in  severalty  does  not 
in  severalty,  jplmt  the  {■resumption  as  regards  the  rest  of  the  joint  estate.1 

Disruption  of  Where  it  is  admitted  or  proved  that  a  disruption  of  the 
,mity-  unity  of  the  joint  family  has  taken  place,  this  presumption  has 
no  application.2 

When  one  coparcener  separates  from  the  others  there  is  no  presumption 
that  the  remaining  members  continue  united.  In  that  case  an  agree¬ 
ment  to  remain  united  or  to  reunite  must  be  proved  like  any  other  fact :  3 
but  where  a  share  in  allotted  to  more  than  one  person  the  presumption 
will  bo  that  such  persons  remain  joint.4 

No  pnsump-  When  it  is  admitted  or  proved  that  the  members  of  the  family  were 
tiorno?  to  time  no[  jn  a  complete  .state  of  union  at  the  time  of  the  institution  of  the  suit, 
ol  st partition,  no  presumption  as  to  the  family  being  joint  at  a  particular  time,5 

or  as  to  when  the  separation  took  place,  but  it  lies  upon  the  plaintiff  to 
prove  such  a  case  as  would  entitle  him  to  the  relief  which  he  seeks.® 

,  When  partial  partition  is  admitted  or  proved  the  presumption  is  that 

(there  has  been  an  entire  partition  both  with  reference  to  interest  and 
properties.7 

There  is  authority  under  the  Bengal  school  of  law  that  when  one 
coparcener  separates  from  the  others  who  remain  joint,  such  others  arc 
to  be  treated  as  reunited,8  but  it  is  submitted  that  such  separation  in 
no  way  aifects  the  status  Intt r  .sr  of  the  coparceners  who  remain  joint.9 


Giuudi  Chur  dir  Sui  (1878),  12 

lb  L.  R.  317,  at  p.  32*5 ;  19  W.  R.  C.  R. 

at  p.  357  ;  Gajindar  X  a  rain  (Rai) 
v.  Hnrihnr  X (.train  {Hal)  (1008),  12 
C.  W.  N.  087. 

1  S  recram  Ghost  v.  S  recta  it  h  Dutt 
Choudhry  (1807),  7  W.  R.  C.  R.  451. 

*  Radha  Churn  Dim  v.  Krljpa  Sin- 
dhn  Dim  (1870),  5  Calc.  474;  4 
f.  L.  R.  428  ;  Bannoo  v.  Kosher,  Ram 
(1877),  3  Calc.  315;  Yaidyarmiha 
Aiyar  v.  Abjammy  Aiyar  (1008).  32 
Had.  391  ;  Bndul  Singh  v.  Chatter- 
dharce  Singh  (1808),  0  W.  R.  t\  R. 
558,*  Soitinmj.nrda  v.  Bhurm ungoteda 
(1S(53),  1  Rom.  H.  C.  43. 

3  Balahnr  Ladhuram  v.  Rukhmabai 
(1003),  30  I.  A.  130;  30  Calc.  725; 
7  C  W.  X.  042  ;  5  Bom.  L.  R.  409 ; 
Radha  Churn  Dass  v.  Kripa  Sindh u 
Das, s  (1870),  5  Calc.  474;  4  C.  L.  R. 
428 ;  Kulada  Prodtad  Panday  v.  Hari- 
poda  Chatkrjte  (1912),  40  Calc.  407; 
17  C.  W.  N.  102  (a  case  where  one  of 
the  family  had  become  a  Christian) ; 
Babaji  Akoba  v.  Dattu  Laxman  (1912), 
37  Bom.  64;  14  Bom.  L.  R.  923.  See, 
however,  Upcndranarain  Myti  v. 
Gofffcnath  Bern  (1883),  9  Calc.  817; 
12  a  h.  R.  m  It  was  held  in 


Rangamlha  Rao  v.  Xarayamsami 
Xaickcr  (1900),  31  Mad.  482,  that 
there  is  no  presumption  of  a  general 
division  among  all  the  members  of  a 
coparcenary  from  the  fact  that  ono 
of  its  members  has  separated. 

4  See  Durga  Dei  v.  Balmakund 
(1900),  29  Alb  93. 

6  Obhoy  Churn  Chose  v.  Gobind 
Chunder  Dey  (1882),  9  Calc.  237,  at 
p.  243. 

8  Ram  Ghulam  Si7igh  v.  Ram 
Behan  Singh  (1895),  18  All.  90. 

7  Vaidyanatha  Aiyar  v.  Aiyasami 
Aiyar  (1908),  32  Mad.  19 1,  at  p.  195 ; 
Anandibai  v.  Harisuba  Pai  (1911), 
35  Bom.  293;  13  Bom.  L.  R.  287, 
see  post,  pp.  340,  343,  344. 

8  Jaudub  Chunder  Ghose  v.  Benod - 
beharry  Ghose  (1802),  1  Hyde,  214; 
Petambur  Dutt  v.  Hurish  Chunder 
Dutt  (1871),  15  W.  R.  C.  R.  200.  See 
Kesabram  Mahapaitar  v.  Nandkishor 
3Iahapattar{18Q9),  3  B.  L.  R.  A.  C.  7. 
As  to  reunion,  see  post,  pp.  359,  300. 1 

9  See  Upcndranarain  Myti  v. 
Gopeenaih  Bern  (1883),  9  Calc.  817; 
12  C.  L.  R.  350 ;  Sudarsanam  Maistri 
v,  Xarammhulu  Maistri  (1901),  25 
Mad.  149,  afc,pp.  156,  157.  Post ,  p.  344. 
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u  The  strength  of  the  presumption  necessarily  varies  in  strength  of 
every  case.  The  presumption  of  union  is  stronger  in  the  case  pre3umptlon* 
of  brothers  than  in  the  case  of  cousins,  and  the  farther  you  go 
from  the  founder  of  the  family,  the  presumption  becomes 
weaker  and  weaker.”  1 

In  practice  a  family  does  not  continue  joint  for  many  generations. 

It  has  been  said  2  that  “  in  no  case  .  .  .  will  it  be  found  that  the  diluted 
degree  of  blood  relationship  amongst  the  members  of  the  complex  family 
group  extends  beyond  the  fourth  degree.”  Another  waiter  says,  “I 
doubt  whether  at  this  day  there  is  a  single  undivided  Hindu  family  through¬ 
out  India,  in  which  persons  related  to  one  another  by  a  common  ancestor 
beyond  the  seventh  degree  are  to  he  found  living  together,  or  holding 
property  in  common.”  3  The  seventh  degree,  which  is  the  limit  of  sapin- 
daship,4  seems  always  to  have  been  the  limit.5 

The  presumption  as  to  union  applies  to  new  families  formed  New  families, 
from  the  separation  of  members  of  an  old  family.6 

The  property  belonging  to  a  joint  family  is  hereinafter  Coparcenary 

n  i  ,  property. 

called  the  coparcenary  property. 

The  expression  used  in  the  Mitakshara  is  translated  as  “ancestral 
property,”  7  i.e.  property  transmitted  in  the  direct  male  line  from  a  common 
ancestor ;  but  having  regard  to  the  fact  that  under  the  decisions  8  all 
property  held  by  the  members  of  a  Mitakshara  family,  as  such,  is  ordinarily 
coparcenary  property,  and  that  in  every  case  it  cannot  properly  be  des-* 
cribed  as  “ancestral,”  it  is,  I  think,  more  convenient  to  use  the  term 
“  coparcenary.” 


Who  are  Coparceners. 

The  members  of  the  family  wTho  are  entitled  to  an  Coparceners, 
interest  in  the  property  of  the  family  are  hereinafter  called 
coparceners. 

Under  the  Bengal  school  the  coparcener^  consist  of  the  Coparceners 
persons,  whether  male  or  female,  entitled  to  shares  in  the  the  Bengal 
coparcenary  property  by  inheritance,  transfer,  or  a  will,  or  by ac  00  * 


1  Moro  Viskvanath  v.  Ganesh  V ithal 
(1873),  10  Bom.  H.  C.  444,  at  p. 
408.  Mr.  Ellis’  remarks,  Strange’s 
“  Hindu  Law,”  ii.  347. 

2  Introduction  to  “  Study  of 
Hinduism,”  by  G.  P.  Sen,  p.  89. 

3  K.  K.  Bhattacharya’s  “  Law 
Relating  to  the  J  oint  Hindu  Family,” 
p.  137. 

4  See  $o$t,  p.  379. 

6  K.  K.  Bhattacharya’s  u  Law 


Relating  to  the  Joint  Hindu  Family,” 
pp.  136-138. 

6  Bata  Krishna  Natk  v.  Ohintamani 
Naik  (1885),  12  Calc.  262. 

7  Pitrarjit,  as  distinguished  from 
S  war  jit,  self-acquired. 

8  Post ,  pp.  238, 239.  See  Karsondas 
DJiaramsey  v.  Oartgabai  (1908),  32 
Bom.  479 ;  10  Bom.  L.  R.  184 ; 
Haridas  Lalji  v.  Narotam  Baghavji 
(1912),  14  Bom.  L.  R.  237. 
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virtue  of  some  other  mode  of  acquisition.1  These  shares  are 
defined.2 

There  is  under  that  school  no  right  of  survivorship.  On 
the  death  of  a  coparcener  his  share  passes  by  inheritance  or  by 
will.  A  son,  therefore,  cannot,  as  such,3  as  under  the  Mitakshara 
law,  be  a  coparcener  with  his  father.4 

Under  the  Bengal  school  of  law  a  Hindu  may,  without  any 
restriction,  dispose  of  his  property  5  (although  it  may  be  an 
undivided  share),6  whether  ancestral  or  self-acquired,  by  sale, 
mortgage,  gift,  or  will,  whether  in  favour  of  strangers  or  in  favour 
of  some  of  his  own  issue  or  relations,  to  the  exclusion  of  others.7 

This  applies  also  to  property,8  the  succession  to  which  is  governed  by 
the  law  of  primogeniture.9 

The  sons  do  not  acquire  any  right  in  their  father's  property 
except  under  his  will  or  as  his  heirs.10 

In  Sonrjnmonvy  Dossce  (Sramutty)  v.  Dcmbandhoo  Mullich  (1857), 11 
the  Supreme  Court  of  Bengal  laid  down  the  following  propositions  with 
regard  to  joint  property  governed  by  the  Bengal  school  of  law : — 

1.  **  Each  of  the  co-sharers  has  a  right  to  call  for  a  partition,12  but  until 


1  As,  for  instance,  when  the  pro- 
[jerty  has  been  acquired  by  the  joint 
exertions  of  the  members  of  the 
family,  or  where  persons  who  are  not 
coparceners  have  been  treated  as  such 
by  the  real  coparceners ;  cf.  Girhi 
Rani  Migrant  v.  Chandra  Lai  Kanth 
(1912),  17  C.  W.  N.  62. 

z  tfoorjtf money  Dosser,  ( Srcemuity ) 
v.  Denobundw  Mullich  (1857),  6 
M.  I.  A.  526,  at  p.  556  ;  4  W.  R. 
P.  C.  114,  at  p.  115;  Rajkishore 
Luhoory  v.  Gobind  Chundcr  Lahoory 
(1875),  1  Calc.  27;  24  W.  R.  C.  R. 
264  ;  4  I.  A.  156  ;  see  Shro  Sooudary 
v.  Rirthee  Hinyh  (1877),  4  I.  A.  147. 

3  There  might  be  a  ease  of  a  son 
taking  by  a  transfer  or  a  will  a  share 
in  property  in  which  his  father  is  also 
a  sharer. 

4  Bee  Bfjoy  Krishna  Ghosh  v. 
Ashulosh  Ghosh  (1908),  16  C.  W.  N. 

306. 

6  The  property  is  not  coparcenary 
property,  but  is  on  the  same  footing 
as  self-acquired  property. 

*  Post,  p.  299. 

7  Ramhishore  Acharj  Choivdree 

v.  Bhoobunmoyee  Debea  Ckowdrain, 


Ben.  S.  D.  A.  1859,  p.  229,  at  pp.  250, 
251  ;  Bhoobunmoyee  Debea  Chow 
dhrain  v.  Ramhishore  Acharj  Clwwdree 
Ben.  S.  D.  A.  I860,  p.  485,  at  p.  489  ; 
Kumla  Kannt  Chuherlutty  v.  Gooroo 
Govind  Chowdree  (1829),  4  Ben.  Sel, 
R.  322  (2nd  ed,  410);  Certificate  of 
judges  of  Bengal  Sudder  Dewanny 
Adawlut,  set  out  in  0  Ben.  Sel.  R. 
at  p.  73  (2nd  ed.,  p.  85) ;  Tarnee 
Churn  v.  Dasee  Baseea  ( Mussummaui ) 
(1824),  3  Ben.  Sel.  R.  397  (2nd  ed., 
p.  530) ;  Debendra  Coomar  Roy 
Chowdhry  v.  Brojendra  Coomar  Roy 
Chowdhry  (1S90),  17  Cale.  88G ; 

Shamaehurn  Sircar's  “  Vyavastha 
Darpana,”  2nd  ed.,  552  et  seg. 

8  Vddoy  Additya  Deb  v.  Jadublal 
Aditiya  Deb  (1879),  5  Calc.  113 ;  4 
C.  L.  R.  181;  S.  C.  on  appeal 
(1881),  8  I.  A.  248;  8  Calc.  199. 
Narain  Khootia  v.  Lohenath  Khootia 
(1881),  7  Calc.  461  ;  9  C.  L.  R.  243. 

®  Post,  pp.  264,  265. 

10  See  Dhannadas  Kundu  v.  Amulya 
Dhan  Kundu  (1906),  10  C.  W.  N.  765. 

11  6  M.  I.  A.  526,  at  p.  539. 

12  “  Dayabhaga,”  chap.  iii.  s,  1, 
para.  10. 
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such  partition  takes  place  .  .  .  the  whole  remains  common  slock ;  the 
co-sharers  being  equally  interested  in  every  part  of  it. 

2.  “  On  the  death  of  an  original  co-sharer  his  heirs  stand  in  his  place 
and  succeed  to  his  rights  as  they  stood  at  his  death  ;  his  rights  may  also, 
in  liis  lifetime,  pass  to  strangers,  either  by  alienation,  or,  as  is  the  case  of 
creditors,  by  operation  of  law ;  1  .  .  .  but  in  all  cases  those  who  come 
in,  in  the  place  of  the  original  co-sharer,  by  inheritance,  assignment,  or 
operation  of  law,  can  take  only  his  rights  as  they  stand,  including,  of  course, 
the  right  to  call  for  a  partition. 

3.  “  Whatever  increment  is  made  to  the  common  stock,  whilst  the 
estate  continues  joint,  falls  into  and  becomes  part  of  that  stock.” 


Under  the  Mitaksliara  law  a  male  Hindu  acquires  by  birth  or  Coparceners 
adoption  a  vested  interest  in  all  coparcenary  property  2  (whether  the^Mitak- 
aneestral  or  not,3  and  whether  acquired  before  or  after  his 
birth  4  or  adoption,5  as  the  case  may  be),  held  by  his  father,  or 
father’s  father,  or  father’s  father’s  father,  at  the  time  of  his 
birth0  or  adoption,  as  the  case  may  be,  as  members  of  a  joint 
family  even  during  their  lifetime.7 

Those  persons  who  by  birth  or  adoption  so  acquire  an  interest 
in  the  coparcenary  property  are  coparceners.8  A  person  can 


1  Post ,  pp.  299-301. 

2  He  does  not  by  birth  acquire  an 
interest  in  a  mere  right  of  suit,  or 
in  an  equitable  right  to  procure  an 
alteration  in  a  grant :  Ujagur  Singh 
( Chaudkri )  v.  Pitam  Singh  (Chaudhri) 
(1881),  8  I.  A.  190 ;  4  All.  120. 
Ho  acquires  an  interest  in  debutter 
property ;  Pam  Chandra  Panda  v. 
Pam  Krishna  Mahapatra  (1900),  33 
Calc.  507. 

8  Karsondas  Pharamsey  v.  Gangabai 
(1908),  32  Bom.  479  ;  10  Bom.  L.  R. 
184;  see,  however,  Jamna  Prasad  v. 
Pam  Partap  (1907),  29  All.  667. 

4  Pamanna  v.  Venkata  (1888),  11 
Mad.  246  ;  Jugmohandas  Mangaldas 
v.  Sir  Mangaldas  Nathubhoy  (1886), 
10  Bom.  528,  at  p.  581  ,*  Isrec  Per - 
shad  Singh  v.  Nasib  Kooer  (1884),  10 
Calc.  1017,  at  p.  1021 ;  contrd  per 
Milter,  J.,  Gunga  Prosad  v.  Ajudhia 
Pershad  (1881),  8  Calc.  131,  at  p. 
134  ;  S.  C.  Gunga  Pershad  v.  Sheodyal 
Singh ,  9  C.  L.  R.  417,  at  p.  420. 

5  Sudanund  Mohapattur  v.  Soorjo 
Monee  Payee  (1869),  11  W.  R.  C.  R. 
436. 

6  He  acquires  no  interest  in  property 
which  had  ceased  to  belong  to  the 
family  at  the  time  of  his  birth  ;  Lachvni 

H.L, 


Narain  Prasad  v.  Kishan  Kishore 
Chand  (1915),  38  All.  126. 

.  7  Suraj  Bunsi  Koer  v.  Sheo  Pro * 
shad  Singh  (1879),  6  I.  A.  88,  at  pp. 
99,  100 ;  5  Calc.  148,  at  p.  164 ;  4 
C.  L.  R.  226,  at  p.  232  ;  Paja  Pam 
Tewary  v.  Luchmun  Persad  (1867), 
B.  L.  R.  Sup.  Vol.  731 ;  8  W.  R.  C. 
R.  15  ;  2  Ind.  Jur.  N.  S. 216 ;  Sudar- 
sanam  Maistri  v.  Narasimhulu  Maistri 
(1901),  25  Mad.  149,  at  p.  155;  Ka - 
ruppai  Nachiar  v.  SanJcaranaryana 
Chetty  (1903),  27  Mad.  300,  at  p. 
313  ;  Subbayya  v.  Surayya  (1887),  10 
Mad.  251,  at  p.  254;  Sartaj  Kuari 
( Pani )  v.  Deoraj  Kuari  ( Pani )  (1888), 
15  I.  A.  51,  at  p.  61 ;  10  All.  272,  at 
pp.  284,  285 ;  Pam  Narain  Singh 
(PajaJi)  v.  Pertum  Singh  (1873),  11 
B.  L.  R.  397,  at  pp.  401,  402  ;  20  W. 
R.  C.  R.  189,  at  p.  190 ;  Goor  Surun  Doss 
v.  Pam  Surun  Bhukut  (1866),  5  W. 
R.  C.  R.  54 ;  Sudanund  Mohapattur 
v.  Soorjo  Monee  Payee  (1869),  11  W. 
R.  C.  R.  436. 

8  They  have,  individually,  no  pro¬ 
prietary  right  until  partition,  which 
is  treated  by  the  Mitaksliara  as  one 
of  the  sources  of  such  right.  See 
Chuckun  Ball  Singh  v.  Poran  Chunder 
Singh  (1868),  9  W.  R.  C.  R.  483. 
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also  become  a  coparcener  by  the  death  of  an  ancestor  whose 
existence  excludes  him  from  the  eoparcenership.1 

All  the  coparceners  are  male  descendants  in  the  male  line 
of  the  acquirer  of  the  property.2 

It  is  also  said  to  Re  possible  that  a  person  can  become  a  coparcener  by 
treatment  as  such  by  the  coparceners.3 

Where  property  is  acquired  jointly  by  members  of  a  family  they  are 
all  coparceners  therein.4 

The  interest  that  a  son  acquires  is  equal  to  that  of  his  father. 
He  does  not  acquire  his  title  through  his  father,  but  separately 
and  independently  of  his  father.5  He  has  no  independent 
dominion  over  the  property.6 

The  distance  in  degree  from  the  founder  of  the  family  does 
not  affect  the  right  of  eoparcenership,7  but  the  coparceners  are 
limited  to  the  head  of  each  stock,  and  his  sons,  son’s  sons,  and 
son’s  son’s  sons.8 

Thus  the  body  of  coparceners  cannot  include  any  individual  together 
with  a  male  descendant  of  his  other  than  his  son,  grandson,  or  great- 
grandson,  or,  in  other  words,  no  man  can  be  a  coparcener  if  his  great- 
great-grandfather  is  also  a  coparcener. 

If  either  his  father,  grandfather,  or  great-grandfather  survive  his 
great-great-grandfather,  then  he  steps  into  the  coparcenary  on  the  death 
of  the  great-great-grandfather.  If  they  all  predecease  his  great-great- 
grandfather,  he  does  not  take,  but  the  interest  survives  to  the  collaterals, 
if  any.  If  there  is  no  coparcener,  then  the  heir  of  the  great-great-grand¬ 
father  takes  by  inheritance. 

In  Moro  Vishvanath  v.  Ganesh  Viihal  9  (1873),  Nanabhai  Haridas,  J., 
said,  “  The  rule  which  I  deduce  from  the  authority  on  the  subject  is  not 
that  a  partition  cannot  be  demanded  by  one  more  than  four  degrees  re¬ 
moved  from  the  acquirer  or  original  owner  of  the  property,  sought  to  be 
divided,  but  that  it  cannot  be  demanded  by  one  more  than  four  degrees 


1  Below. 

2  Bhattacharya’s  “Hindu  Law,” 
2nd  ed.,  p.  323. 

3  Girhi  Rani  Migrant  v.  Chandra 
Lai  Kanth  (1912),  17  C.  W.  NT  62. 

4  Post ,  p.  239. 

5  Sundar  Lai  v.  Chkitar  Mai  (1906), 
29  All.  1. 

8  Baldeo  Das  v.  Sham  Lai  (1875), 
1  All.  77  ;  Beer  Kishore  Suhye  Singh 
(Baboo)  v.  B.ur  Bullub  Narain  Singh 
(Baboo)  (1867),  7  W.  R.  C.  R.  502. 

7  Moro  Vishvanath  v.  Ganesh 

Viihal  (1873),  10  Bom.  H.  C.  444  • 

Yenumala  Gavuridevamma  Garu  (Sri 


Rajah)  y.  Yenumala  Ramandora  Garu 
(Sri  Rajah)  (1870),  6  Mad.  H.  C.  93  ; 
Girwurdharee  Sing  (Baboo)  v.  Kulahul 
Sing*  (1825),  4  Ben.  Sel.  R.  9  (new 
edition,  12). 

8  See  Moro  Vishvanath  v.  Ganesh 
Viihal  (1873),  10  Bom.  H.  C.  444,  at 
p.  449 ;  Bhattacharya’s  “  Hindu 
Law,”  2nd  ed.,  p.  323. 

9  10  Bom.  H.  C.  Rep.  444,  at  p. 
465.  As  to  the  application  of  this 
principle  to  an  impartible  estate,  see 
Yenumala  Gavuridevamma  Garu  (Sri 
Rajah)  v.  Yenumala  Ramandora  Garu 
(Sri  Rajah)  (1870),  6  Mad.  H.  C.  93. 
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removed  from  the  last  owner,  however  remote  he  may  be  from  the  original 
owner  thereof.” 

This  is  the  only  case  in  which  a  male  member  of  a  Mitakshara  family 
who  is  free  from  defects  which  operate  as  grounds  for  exclusion  from  parti¬ 
tion,1  is  not  a  coparcener.  As  he  is  not  a  sapinda  of  his  great-great-grand¬ 
father,  he  does  not  on  his  death,  in  that  case,  become  a  coparcener. 

An  illegitimate  son  of  a  member  of  one  of  the  three  regenerate  illegitimate 
classes  acquires  no  rights  as  coparcener  in  coparcenary  property.2 

According  to  the  Mitakshara  school,  an  illegitimate  son  of 
a  Sudra  can  inherit 3  and  be  a  coparcener,  if  he  be  not  the  result 
of  adulterous  4  or  incestuous  intercourse.5 

An  illegitimate  son  of  a  Sudra  does  not  acquire  an  interest 
by  birth,  and  therefore  cannot  claim  partition  against  his  father, 
or  against  his  father’s  coparceners,6  other  than  the  sons  of  his 
father,  or  dispute  his  father’s  dealings  with  the  coparcenary 
property,7  but  his  father  can  permit  him  to  have  a  share  of  the 
coparcenary  property,8  equal  to  that  of  a  legitimate  son.9 

On  the  death  of  his  father  he  becomes  a  coparcener  with 
tho  legitimate  sons,  and  on  their  deaths  takes  by  survivorship.10 


1  Post ,  pp.  228, 229. 

2  Boshan  Singh  v.  Balwant  Singh 
(1899),  27  I.  A.  51,  at  p.  56 ;  22  All. 
391,  at  p.  197;  2  Bom.  L.  R.  529; 
Bun  Mur  dun  Syn  ( Chuoturya )  v. 
Sahub  Purhulad  Syn  (1857),  7  M.  I.  A. 
18  ;  4  W.  R.  P.  C.  132.  As  to  bis  right 
of  maintenance,  see  ante,  pp.  207,  208. 

3  Bahi  v.  Qovinda  Valad  Teja 
(1875),  1  Bom.  97;  Sadu  v.  Baiza 
(1878),  4  Bom.  37;  Sarasuti  v. 
Manna  (1879),  2  All.  134  ;  Hargobind 
Kuari  v.  Pharam  Singh  (1884),  6  All. 
329 ;  Krishnayyan  v.  Muttusami 
(1883),  7  Mad.  407 ;  N.  Krishnamma 
v.  N.  Papa  (1869),  4  Mad.  H.  C.  234  ; 
Brindavana  v.  Badhamani  (1888),  12 
Mad.  72,  at  p.  86.  See  Inderun 
Valungypooly  Taver  v.  Barmsawmy 
Pandia  Palaver  (1869),  13  M.  I.  A. 
141,  at  p.  159 ;  3  B.  L.  R.  P.  C,  1, 
at  p.  4 ;  12  W.  R.  P.  C.  41,  at 
p.  43;  “Mann,”  chap.  ix.  para.  179 ; 
“  Yajnavalkya,”  chap.  ii.  para.  135 ; 
“  Mitakshara,”  chap.  i.  s.  xii. 

4  Bahi  v.  Qovinda  Valad  Peja 

(1875),  1  Bom.  97;  V encatachella 

Chetty  v.  Parvatham  (1875),  8  Mad. 

H,  0.  134 ;  Pdip  v.  Qanpat  (1886), 


8  All.  387. 

5  Datti  Parisi  Nayudu  v.  Patti 
Bangaru  Nayudu  (1869),  4  Mad.  H. 
C.  204.  The  right  is  not  subject  to 
a  further  condition  that  a  marriage 
could  have  taken  place  between  the 
father  and  the  mother  according  to 
the  custom  of  the  caste  to  which  the 
mother  belonged:  Soundararajan  v. 
Amnachalam  Chetty  (1915),  39  Mad. 
136. 

6  Krishnayyan  v.  Muttusami  (1883), 
7  Mad.  407. 

7  Bam  Saran  Garain  v.  Pekchand 
Qarain  (1900),  28  Calc.  194. 

8  Bam  Saran  Qarain  v.  PeJcchand 
Qarain  (1900),  28  Calc.  194,  at  p.  203; 
“Mitakshara,”  chap.  i.  s.  12;  “Vya- 
vahara  Mayukha,”  chap,  iv.  s.  4, 
para.  32;  Colebrooke’s  “Digest,” 
vol.  iii.  p.  143. 

9  Karuppannan  Chetti  v.  Buldkam 
Chetii  (1899),  23  Mad.  16. 

10  Jogendra  Bhupati  Hurri  Chundun 
Mahapaira  {Baja)  v.  Nityanund  Man* 
singh  (1890),  17  I.  A.  128 ;  18  Calc. 
151.  S.  C.  in  Court  below  (1885), 
11  Calc.  702  ;  Sadu  v.  Baiza  (1878), 
4  Bom.  37,  at  pp.  44, 45. 
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He  can  bring  a  suit  against  them  for  partition,1  and  his  sons  are  entitled 
to  share  with  the  sons  of  legitimate  sons.2 

In  ease  of  a  partition  between  the  illegitimate  sons  and  legitimate  sons, 
the  former  are  each  entitled  only  to  half  a  share  of  one  of  the  latter.2 

As  he  does  not  represent  his  father  he  has  no  right  as  against  the  un¬ 
divided  brothers  of  his  father  or  against  the  sons  of  such  brothers.4 

He  is  thus  only  by  right  a  coparcener  when  there  are  legitimate  sons, 
and  the  father  has  died  separated  from  his  brothers.5 

An  illegitimate  son  wlio  cannot  inherit,  or  be  a  coparcener,  is  entitled 
to  maintenance  out  of  the  property  in  which  his  father  was  a  coparcener.6 
This  right  can  be  enforced  against  impartible  property.7 

As  to  his  right  of  inheritance,  see  post,  pp.  382-385, 423. 

Under  the  Mitakshara.  law,  a  woman  cannot  become  a 
coparcener  8  with  male  coparceners.9 

There  is  nothing  to  prevent  a  female  member  of  the  family  acquiring  a 
right  by  adverse  possession.10 

Under  all  the  schools  of  law,  those  who  by  Hindu  law  are 
incapacitated  by  physical  infirmity  from  inheriting,  are  also 
incapacitated  from  taking  as  coparceners,  or  from  taking  a 
share  on  a  partition,  but  if  they  would  otherwise  be  coparceners 
they  are  entitled  to  maintenance 11  for  themselves  and  for  the 
persons  whom  they  are  legally  or  morally  bound  to  support,12 


1  Thangam  Pillai  v.  Sup  pa  Pillai 

(1888),  12  Mad.  401. 

2  Fakir appa  v.  Fakirappa  (1002),  4 
Bom.  L.  R.  809. 

3  Parvaihi  v.  Tkiruvnalai  (1887), 
10  Mad.  334,  at  p.  344 ;  Chellammal 
v.  Ranganaiham  Pillai  (1910),  34 
Mad.  277;  Vencataram  v*  Vencata 
Luickemee  Vmmal  (1817),  2  Str.  N. 
0.  127,  at  p.  137  ,*  “  Mitakshara,” 
chap.  i.  s.  11  ;  “  Mayukha,”  chap.  iv. 
s.  4,  para.  32  ;  Colebrookc’s  “  Digest,” 
vol.  iii.  p.  143. 

4  Krishnayyan  v.  MuUitsami  (1883), 

7  Mad.  407;  Ranoji  v.  Kandoji  (1885), 

8  Mad.  557 ;  Parvaihi  v.  Thirumalai 
(1887),  10  Mad.  334,  at  p.  346  ;  Gopa- 
lasami  Chetti  v.  Arumackdam  Chelti 
(1903),  27  Mad.  32. 

6  See  Ramalinga  Muppan  v.  Pava - 
dai  Goundan  (1901),  25  Mad.  519,  at 
pp.  521,  522. 

6  “  Dayabhaga,”  chap.  ix.  para. 
28;  u  Mitakshara,”  chap.  i.  s.  12, 
para,  3.  See  ante,  p.  208, 


7  Run  Murdun  Syn  ( Chuoturya )  v. 
Sakub  Purkulad  Syn  (1857),  7  M.  I. 
A.  18 ;  4  W.  R.  P.  C.  132 ;  Muttu- 
sawmy  Jagavera  Yettappa  Naicker  v, 
Y encatastvara  Yettaya  (1808),  12  M. 
I.  A.  203  ;  2B.L.  R.  (P.  C.)  15 ;  11 
W.  R.  P.  C.  0,  ante,  p.  208. 

8  Punna  Bibee  v.  Radkakissen 
Das  (1903),  31  Calc.  476. 

9  As  to  the  cases  where  women  hold 
jointly,  see  post,  pp.  327,  328. 

10  Sham  Koer  v.  Dak  Koer  (1902), 
29 1.  A.  1 32  ;  29  Calc.  664  ;  6  C.  W.  N. 
657  ;  4  Bom.  L.  R.  547. 

11  Ram  Sakye  Blmkkut  v.  Laljee 
Sakye  ( Lalla )  (1881),  8  Calc.  149 ;  9 
C.  L.  R.  457 ;  Ram  Soondcr  Roy  v. 
Ram  Sakye  JBhugut  (1882),  8  Calc. 
919  ;  “  Mitakshara,”  chap.  ii.  s.  10  ; 
“Vyavahara  Mayukha,”  chap.  iv.  s. 
11 ;  ”  Dayabhaga,”  chap.  v. ;  “  Daya- 
Krama-Sangraha,”  chap.  iii. ;  post,  p. 
271. 

12  Ante,  pp.  206-212. 
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and  on  a  partition  of  the  coparcenary  proporty  provision  should 
be  made  for  such  maintenance. 

As  to  the  grounds  of  exclusion  from  inheritance,  see  post,  pp.  368-374. 

A  physical  defect,  which  although  not  congenital  excludes 
from  inheritance,  will,  if  it  develops  before  separation  or  parti¬ 
tion,  exclude  from  the  coparcenary. 

This  is  the  view  taken  by  the  Bengal  High  Court,1  and  is  based  upon 
the  Mitakshara.2  The  Allahabad  High  Court  has  taken  a  contrary  view,3 
on  the  ground  that  the  right  vests  on  birth.  It  bases  its  decision  upon  a 
case  of  inheritance,4 *  which  stands  upon  a  different  footing.  It  is,  it  is 
submitted,  clear  that  the  view  of  the  former  Court  is  correct. 

An  excluded  person  who  is  cured  of  his  malady  after  partition 
is  apparently  entitled  to  a  share.3 

This  is  an  exception  to  the  ordinary  rule  of  Hindu  law  that  an  estate 
once  vested  cannot  be  devested. 

A  disqualification  arising  subsequent  to  separation  does  not  exclude.6 

It  is  apparently  competent  to  the  other  coparceners  to  waive  the 
objection  of  disqualification.7 

There  is  nothing  to  prevent  a  disqualified  person  from  acquiring 
property  by  gift,8  or  otherwise  than  by  inheritance  or  partition.9 

Would  a  coparcener  who  had  murdered  his  coparcener  be  entitled  on 
partition  to  anything  more  than  the  share  to  which  he  was  entitled  before 
such  murder  ?  It  is  submitted  that  he  would  not.  Cf.  post,  p.  373. 

The  burden  of  proof  is  upon  the  person  seeking  to  prove  the 
disability.10 


1  Ram  Sahye  Bhukkut  v.  Laljee 
Sahye  (1881),  8  Calc.  149  ;  9  C.  L.  R. 
457 ;  Ham  Soonder  Hoy  v.  Ham 
Sahye  Bhugut  (1882),  8  Calc.  919. 

2  Chap.  ii.  s.  10,  paras.  6,  9. 

3  Tirbeni  Sahai  v.  Muhammad 
Umar  (1905),  28  All.  247. 

4  Deo  Kishen  v,  Budh  Prakash 

(1883),  5  All.  509. 

6  “  Mitakshara,”  chap.  ii.  s.  10, 
para.  7  ;  “  Mayukha,”  chap.  iv.  s.  11, 
para.  2  ;  “  Viramitrodaya,”  chap, 

viii.  ver.  4 ;  Bhattacharya’s  “  Law 
of  the  Joint  Family,”  pp.  396,  397, 
411-414.  Sec,  however,  Mayno’s 
“  Hindu  Law,”  8th  ed.,  p.  675. 

6  “Mitakshara,”  chap.  ii.  s.  10, 
para.  6.  See  Shamachurn  Audhiccaree 
Byragee  v.  Hoop  Doss  Byragee  (1866), 
6  W.  R.  Cf  R.  68. 

7  See  Muddun  Copal  Lai  ( Lala ) 


v.  Khikhinda  Koer  (Mussumat)  (1890), 
18  I.  A.  9 ;  18  Calc.  341. 

8  See  Ganga  Sahai  v.  Hira  Singh 
(1880),  2  All.  809. 

9  Court  of  Wards  v.  Kupulmun 
Sing  (1873),  10  B.  L.  R.  364 ;  19  W. 
R.  0.  R.  164. 

10  Helan  Dasi  v.  Durga  Das ,  1  C. 
L.  J.  323  ;  Futtick  Chunder  ChaMerjec 
v.  Juggut  Mohinee  Dabee  (1874),  22 
W  R.  C.  R.  348  ;  Chunder  Monee 
Debia  v.  Kristo  Chunder  Mojoomdar 
(1872),  18  W.  R.  C.  R.  375;  Issur 
Chunder  Sein  v.  Hanee  Dossee  (1865), 
2  W.  R.  C.  R.  125  ;  Nullit  Chunder 
Qooho  v.  Bugola  Soonduree  Dos  see 
(1874),  21  W.  R.  C.  R.  249.  Cf. 
Bhagaban  Ramanuj  Das  ( Mohunt )  v. 
Roghunundun  Ramanuj  Das  ( Mohunt ) 
(1895),  22  I.  A.  94  ;  22  Calc.  843. 
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The  effect  of  exclusion  from  participation  in  tho  rights  of 
the  other  members  of  the  family  is  the  same  as  if  the  person 
excluded  were  dead.1 

So  where  the  property  of  the  coparcenary  becomes  vested  in  a  single 
member,  it  is  not  devested  by  the  birth  of  a  son  to  the  person  who  is 
disqualified,2  but  where  it  has  not  so  vested  the  son  by  birth  becomes  a 
coparcener.3 

In  Madras  and  Bombay  a  coparcener,  governed  by  tho 
Mitakshara  law,  may  renounce  his  interest  in  the  coparcenary 
property  either  in  favour  of  the  body  of  coparceners,  or  in 
favour  of  one  or  more  individual  coparceners,4  but  in  Bengal 
and  the  United  Provinces  he  cannot  renounce  such  interest 
without  the  consent  of  the  whole  body  of  coparceners.5  He 
can  only  renounce  such  interest  with  the  acquiescence  of  the 
other  members  on  his  being  given  some  trifle  out  of  the  family 
property.6 

Bv  renouncing  his  interest,  he  does  not  affect  the  rights  of  his  sons.7 


Bights  of  Coparceners. 

I.  Subject  to  any  power  the  manager  may  have  to  make 
arrangement**  for  the  enjoyment  of  the  property,8  each 
coparcener  is  entitled  to  joint  possession  of  the  coparcenary 
property  with  the  other  coparceners,  and  to  the  full  enjoyment 
thereof. 


1  Sea  Bhattaeharya's  u  Law  of  the 

Joint  Family,”  pp,  420-433  ;  Bapitji 

Lah'ihmaii  v.  Pandurang  (1SS2),  0 
Bom.  610;  ”  Mitakshara,”  chap.  ii. 
a.  10,  para.  0  ;  b‘  Viramitrodaya,” 
chap.  viii.  a.  0;  “  Vivada  Chinta- 
main*  ”  (Tagore's  translation),  p.  244  ; 
“  Dayabhaga,”  chap.  v.  para.  19; 
“Smriti  Chandrika,”  chap.  v.  para. 
32 ;  “  Vyavahara  Mayukha,”  chap, 
iv,  s.  11,  para.  11. 

8  Bapuji  Lafahman  v.  Pandurang 
(1882),  6  Bom.  616. 

5  Krishna  v.  Sami  (1885),  9  Mad. 

64.  As  to  the  conflict  between  this 

case  and  Bapuji  Lakskman  v.  Dandu- 
rang  (1882),  6  Bom.  616,  see  Mayne’s 

“  Hindu  Law,”  8fch  ed.,  pp.  842-844. 


1  Pcddaya  v.  Kamalingam  (1888), 
11  Mad.  406. 

3  See  Ckandar  Kishore  v.  Dampat 
Kishore  (1894),  16  All.  369.  See 
post,  p.  302.  An  arrangement  by 
which  the  widow  of  a  coparcener  was 
allowed  to  retain  his  share  was  upheld 
in  Dal  Cliund  v.  Soonder  ( Mussumat ) 
(1867),  2  Agra,  173. 

6  Sudarsamm  Maistri  v.  Narasim- 
liulu  Maistri  (1901),  25  Mad.  149,  at 
p.  156 ;  “  Mitakshara,”  chap.  i.  s.  2, 
paras.  11,  12 ;  “  Manu,”  chap.  is. 
para.  207. 

7  Shivajirao  Madkavrao  v.  Vasan- 
trao  Madhavrao  (1908),  33  Bom.  267; 
10  Bom.  L.  R.  778. 

8  Post,  p.  278. 
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Although  ho  cannot  sue  for  a  share,  ho  is  entitled  1  to  onforce 
his  right  to  joint  possession  by  a  suit,2  and  is  not  necessarily 
forced  to  sue  for  partition.3 * 

In  a  case  governed  by  the  Bengal  school  of  law,  the  Judicial  Committee 
said,4  ;£  If  there  be  two  or  more  tenants  in  common,  and  one  (A)  be  in 
actual  occupation  of  part  of  the  estate,  and  is  engaged  in  cultivating  that 
part  in  a  proper  course  of  cultivation,  as  if  it  were  his  separate  property, 
and  another  tenant  in  common  (B)  attempts  to  come  upon  the  said  part 
for  the  purpose  of  carrying  on  operations  there  inconsistent  with  the  course 
of  cultivation  in  which  A  is  engaged,  and  the  profitable  use  by  him  of  the 
said  part,  and  A  resists  and  prevents  such  entry,  not  in  denial  of  B’s  title, 
but  simply  with  the  object  of  protecting  himself  in  the  profitable  enjoyment 
of  the  land,  such  conduct  on  the  part  of  A  would  not  entitle  B  to  a  decree 
for  joint  possession.  ...  In  India,  a  large  proportion  of  the  land,  including 
many  very  large  estates,  is  held  in  undivided  shares,  and  if  one  shareholder 
can  restrain  another  from  cultivating  a  portion  of  the  estate  in  a  proper 
and  husbandlike  manner,  the  whole  estate  may,  by  means  of  cross  in¬ 
junctions,  have  to  remain  altogether  without  cultivation  until  all  the  share¬ 
holders  can  agree  upon  a  mode  of  cultivation  to  be  adopted,  or  until  a 
partition  by  metes  and  bounds  can  be  effected — a  work  which  in  ordinary 
course,  in  large  estates,  would  probably  occupy  a  period  including  many 
seasons.  In  such  a  case,  in  a  climate  like  that  of  India,  land  which  has 
been  brought  into  cultivation  would  probably  become  waste  or  jungle, 
and  greatly  deteriorated  in  value.  In  Bengal  the  courts  of  justice,  in  cases 
where  no  specific  rule  exists,5  are  to  act  according  to  justice,  equity,  and 
good  conscience,  and  if  in  a  case  of  shareholders  holding  lands  in  common, 
it  should  be  found  that  one  shareholder  is  in  the  act  of  cultivating  a  portion 
of  the  lands  which  is  not  being  actually  used  by  another,  it  would  scarcely 
be  consistent  with  the  rule  above  indicated  to  restrain  him  from  proceed¬ 
ing  with  his  work,  or  to  allow  any  other  shareholder  to  appropriate  to 
himself  the  fruits  of  the  other’s  labour  or  capital.” 

The  mere  fact  of  sole  occupation  by  one  coparcener  does 
not  necessarily  constitute  an  ouster  of  other  coparceners,  nor 
does  it  entitle  the  latter  to  a  decree  for  joint  possession. 
Ouster  means  “  dispossession  ”  of  one  co-sharer  by  another 
where  a  hostile  title  is  set  up  by  the  latter  and  when  the 
occupation  of  the  latter  is  not  consistent  with  joint  ownership.6 


1  See  Hulodhur  Sein  v.  Gooroodoss 
Boy  (1873),  20  W.  R.  C.  R.  126,  and 
cases,  post ,  p.  267,  note  5 ;  Surendra 
N arain  Sinha  v.  Hari  Mohan  Misser 
(1906),  33  Calc.  1201;  Stalkartt  v. 
Gopal  Panday  (1873),  12  B.  L.  R. 
197 ;  20  W.  R.  C.  R.  58  ;  Nundun 
Lall  v.  Lloyd  (1874),  22  W.  R.  C.  R.  74. 

2  Laluchand  v.  Girjappa  (1895), 

20  Bom.  469. 

8  See  Kumud  Lai  Bay  v.  J ogendra 


Mohon  Bay  (1914),  18  C.  W.  N.  609. 

4  Watson  and  Company  v.  Bam 
Chand  Dutt  (1890),  17  I.  A.  110,  at 
pp.  120,  121 ;  18  Calc.  10,  at  pp.  21, 
22. 

5  See  ante ,  p.  4. 

6  Ba&anta  Kum.ari  Dassya  ( Sree - 
mutty)  v.  Mohesh  Chandra  Shaha 
(1913),  18  C.  W.  N.  328 ;  Israil  v. 
Shamser  Bahman  (1913),  41  Calc. 
436. 
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Tlie  Court  can  prevent  a  coparcener  altering  the  naturo 
of  the  property  without  the  consent  of  the  other  coparceners, 
as  by  building  on  it,  or  otherwise  interfering  with  the  joint 
enjoyment.1  Whether  it  will  do  so  depends  upon  the  naturo 
of  the  case.  It  will  not  do  so  in  the  absence  of  a  substantial 
injury,2  and  perhaps  also  in  case  he  took  no  reasonable  steps 
in  time  to  prevent  the  erection.3 

By  arrangement  between  the  parties,  or  at  the  discretion  of  the 
manager,4  portions  may  be  occupied  as  a  matter  of  convenience  by 
individual  coparceners.  Where  the  coparceners  permit  one  of  their 
number  to  occupy  a  particular  portion  of  the  property  and  to  improve 
it,  they  cannot  oust  him,5 * * * 9  but  property  does  not  cease  to  be  joint  merely 
because  it  is  used  so  as  to  produce  more  to  one  of  the  owners  who  has 
incurred  expenditure  or  risk  for  that  purpose.0 

Mr.  R.  C.  Mitra,  in  his  4  4  Law  of  Joint  Property  and  Partition  in  British 
India  ”  (2nd  ed.),  pp.  231, 232,  well  says,  44  The  Reports  teem  with  cases  of 
individual  co-sharers  erecting  for  their  exclusive  its epticca  houses  on  portions 
of  joint  land,  and  the  question  oftentimes  raised  is  whether  such  buildings 
ought  not  to  be  demolished.  Now,  if  one  of  a  number  of  co-sharers  intend¬ 
ing  to  appropriate  to  his  own  use  his  share  of  the  joint  land  should,  without 
partition,  take  up  a  portion  of  such  land  and  build  a  pucca  house  for  his 


1  Soshi  Bhusan  Ghose  v.  Gonesh 

Chunder  Ghose  (1902),  29  Calc.  500 ; 
Janlcce  Singh  v.  Bukhooree  Singh, 
Ben.  S.  D.  A.  1856,  p.  761 ;  Indur- 
deonarain  Singh  (Baboo)  v.  Toolsee - 
narain  Singh,  Ben.  S.  D.  A.  1857,  p. 

765 ;  Guru  Das  Dhar  v.  Bijaya  Go- 

binda  Baral  (1868),  1  B.  L.  R.  A.  C. 

108  ;  10  W.  R.  C.  R.  171 ;  Sheopersad 
Singh  v.  Leela  Singh  (1873),  12  B. 

L.  R.  188;  20  W.  R.  C.  R.  160; 

Najju  Khan  v.  Imliaz-ud-din  (1895), 

18  All.  115;  Rajendro  Ball  Gossami 
v.  Shama  Churn  Lahori  (1879),  5 
Calc.  188  ;  4  C.  L.  R.  417 ;  Shadi  v. 
Amtp  Singh  (1889),  12  All.  436. 
Contra  Dwarhanath  Bhooyea  v.  Goo - 
peenath  Bhooyea  (1871),  12  B.  L.  R. 
189,  note ;  16  W.  R.  C.  R.  10  ;  Crow - 
dee  v.  Bhekdhari  Sing  (1871),  8  B.  L. 
R.  App.  45 ;  16  W.  R.  C.  R.  41  ; 
Chunder  Kant  Chowdliry  v.  Nund  Ball 
Chowdhry  (1871),  16  W.  R.  C.  R. 
277.  See  Paras  Ram  v.  Sherjit 
(1887),  9  All.  601.  The  encroaching 
coparcener  cannot  bo  prosecuted  for 
criminal  trespass :  Emperor  v.  Ram 
Sarup  (1914),  36  All.  474. 

9  Biswambhar  Bal  (Bala)  v.  Raja- 


ram  (1869),  3  B.  L.  R.  App.  67 ;  10 
W.  R.  C.  R.  140,  note ;  Brahmamoyi 
Chowdhurain  (Srimati)  v.  Gopi  Mohan 
Roy  Chowdhury  (1910),  15  C.  W.  N. 
188;  Joy  Chunder  RuJchit  v.  Bippro 
Churn  Rukhit  (1886),  14  Calc.  236 ; 
Nocury  Ball  Chuckerbutty  v.  Bindabun 
Chunder  Chuckerbutty  (1882),  8  Calc. 
708  ;  i.e.  when  the  co-sharers  cannot 
bo  adequately  compensated  except  by 
removal  of  the  building :  Mitra’s 
44  Law  of  Joint  Property,”  2nd  ed.,  p. 
233. 

3  Noiory  Ball  Chuckerbutty  v. 
Bindabun  Chunder  Chuckerbutty  ( 1 887), 
8  Calc.  708. 

4  Post,  p.  278. 

5  See  Collector  of  24  Pergunnahs 
v.  Bebnath  Roy  Chowdhry  (1874),  21 
W.  R.  C.  R.  222 ;  Jotee  Roy  v.  Bhee- 
chuck  Meah  (1873),  20  W.  R.  O.  R. 
288. 

6  Luchmeswar  Singh  Bahadoor  (Ma¬ 
harajah  Sir)  v.  Manowar  H ossein 
(Sheik)  (1891),  19  I.  A.  48,  at  p.  57; 
19  Calc.  253,  at  p.  204.  See  R.  0. 
Mitra’s  “  Law  of  Joint  Property,” 
2nd  ed.,  pp.  230,  231. 
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own  habitation,  he  should  not  be  treated  as  a  trespasser.  So  also  if  a 
sharer  seeing  one  of  his  co-sharers  erect  a  house  on  a  piece  of  joint  land 
stand  by  and  make  no  objection,  a  Court  of  Equity  will  presume  his 
acquiescence  to  the  erection  of  the  building.  From  these  two  fundamental 
principles  it  follows  that  if  the  land  covered  by  the  building  does  not  exceed 
appreciably  the  area  that  would  represent  such  co-sharer’s  portion,  and, 
further,  if  the  objecting  co -sharers  do  not  object  to  the  erection  of  the 
buildings  in  proper  time,  a  Court  of  Equity  will  not  favour  the  claim.  But 
if  in  the  case  where  the  sharer  makes  his  own  selection  the  objection  of  the 
other  co-sharers  is  made  at  or  before  the  commencement  of  the  building 
operations,  a  Court  of  Equity  will  favour  the  objectors,  unless  the  portion 
taken  up  approximately  represents  the  proper  share  of  such  co -sharer.”  1 
(See  that  work  as  to  the  authorities  which  establish  this  proposition.) 

In  the  absence  of  an  express  agreement  no  claim  for  rent  can  be  made 
against  a  coparcener  occupying  coparcenary  property.2 

A  coparcener  cannot,  without  the  consent  of  the  other  coparceners, 
appropriate  a  share  of  the  proceeds  of  family  property  for  the  purpose  of 
an  investment  for  himself,3 

An  individual  member  of  a  Mitaksliara  family  cannot  sue 
for  a  share  of  the  coparcenary  property,4  but  he  can  sue  to  be 
put  in  possession  jointly  -with  his  coparceners.5 

There  is  also  authority  that  he  may  sue  a  trespasser  alone.6  At  any 
rate,  he  may  do  so  if  he  joins  his  coparceners  as  parties. 

According  to  all  the  schools  a  coparcener  is  not  entitled  to  sue  for  a 
declaration  as  to  the  amount  of  his  share,7  or  to  sue  his  coparceners  for  a 
portion  of  the  property  held  by  them.8  His  remedy  is  by  partition.0 

The  possession  of  coparcenary  property  by  one  coparcener 


1  See  Shadi  v.  Anup  Singh  (1889), 
12  All.  436. 

2  Qohind  Chunder  Ghose  v.  Bam 
Coomar  Dey  (1875),  24  W.  R.  C.  R. 
393.  See  Alladinee  Dossee  ( Sree - 
mutty)  v.  Sreenath  Chunder  Bose  (1873), 
20  W.  R.  0.  R.  258. 

8  See  Bona  Kooree  ( Mussamut )  v. 
Boolee  Singh  (Baboo)  (1867),  8  W.  R. 
C.  R.  182. 

4  Bajaram  Tewari  v.  Bachman 
Prasad  (1869),  4  B.  L.  R.  A.  C.  118 ; 

12  W.  R.  C.  R.  478 ;  Phoolbas  Kooer 

v.  Juggessur  Sahoy  (Lalla)  (1872),  18 
W.  R.  0.  R.  48  ,*  Chyet  Narain  Singh 

v.  Bunwaree  Singh  (1875),  23  W.  R. 
0.  R.  395;  Jugoo  Ball  Oopadhya  v. 
Manoohur  Ball  Oopadhya  (1872),  19 
W.  R.  0.  R.  43. 

8  Naranbhai  Vaghjibai  v.  Bamchod 
Premchmd  (1901),  26  Bom.  141 ; 


3  Bom.  L.  R.  598 ;  Bamchandrct 
Iiashipaihar  v.  Damodar  Trimbak 
Patkar  (1895),  20  Bom.  467.  As  to 
parties  to  suits,  see  post ,  pp.  267,  268. 

6  See  Radha  Proshad  Wasti  v. 
Bsuf  (1881),  7  Calc.  414;  9  C.  L. 
R.  76  ;  Bur  sun  Singh  v.  Durhijoy  > 
Singh ,  9  C.  L.  J.  623.  As  to  a  suit 
by  a  manager,  see  Muhammad 
Sadik  v.  Khedan  Bal  (1916),  1  Pat, 
L.  J.  154,  and  post,  pp.  267,  278,  279. 

7  Baol  Gorain  v.  Tern  Gorain  (1870), 

4  B.  L.  R.  App.  90. 

8  Trimbak  Dixit  v.  Narayan  Dixit 
(1874),  11  Bom.  H.  C.  69;  Button 
Monee  Dutt  v.  Brojomohun  Duit 
(1874),  22  W.  R.  C.  R.  333  ;  Gobind 
Chunder  Ghose  v.  Bamcoomar  Dey 
(1875),  24  W.  R.  C.  R.  393. 

9  See  post ,  Chap.  IX. 
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enures  for  the  benefit  of  all  the  coparceners,  so  limitation  does 
not  begin  to  run  against  a  coparcener  until  he  has  been  excluded 
from  possession.1 

A  suit  by  a  person  excluded  from  joint  family  property  to  enforce  a 
right  to  share  therein  must  be  brought  within  twelve  years  from  the  time 
when  the  exclusion  becomes  known  to  the  plaintiff.2 

If  he  does  not  bring  a  suit  within  that  time,  the  exclusion  bars  his  right 
to  relief.3 

Where  it  is  admitted  or  proved  that  the  plaintiff  was  a  member  of  a 
joint  family,  the  burden  of  proving  his  exclusion,  and  his  knowledge  of 
such  exclusion,  for  the  period  which  would  bar  his  right,  lies  upon  the 
person  asserting  such  exclusion.4 

It  is  competent  to  a  coparcener  resisting  a  claim  to  property,  which 
he  is  holding  separately  and  which  is  alleged  to  be  joint,  to  prove  that  he 
has  acquired  a  right  by  adverse  possession  for  twelve  years.5  But  as 
the  possession  of  one  member  of  a  joint  family  is  the  possession  of  all,6 
he  cannot  so  acquire  such  rights  unless  he  proves  that  the  right  has  been 
claimed  or  openly  asserted  by  other  members  of  the  family,  and  denied  by 
him  at  least  twelve  years  before  suit.7 

Similarly,  a  person  entitled  to  property  as  his  separate  acquisition 
may  lose  his  right  in  consequence  of  the  family  having  held  possession 
adverse  to  his  exclusive  right  for  a  period  of  twelve  years.8 

When  a  coparcener  applies  his  own  funds  for  the  purpose  of  paying  off 
a  debt  due  by  the  family,  he  may  be  entitled  to  contribution.9 

II.  A  coparcener  is  entitled  to  receive  from  the  coparcenary 


1  See  cases,  below,  note  C. 

2  Act  IX.  of  1908,  Sched.  I.,  art. 
127.  See  SeUam  v.  Chinnammal 
(1901),  24  Mad.  441,  and  cases  cited 
in  U.  X.  Mitra’s  “Law  of  Limitation,” 
in  the  notes  to  the  above  article. 

3  Babaji  Akoba  v,  Daitu  Laxman 
(1912),  37  Bom.  64;  14  Bom.  L.  R. 
923. 

4  Jivanbhat  v.  Anibhat  (1896),  22 
Bom.  259 ;  Krishnabai  v.  Khangowda 
(1893),  18  Bom.  197,  at  p.  202; 
Dinkar  Sadashiv  v.  Bhikaji  Sadashiv 
(1887),  II  Bom.  365 ;  Bari  v.  Maruti 
(1882),  G  Bom.  741  ;  Malkappa  v. 
Mudkappa  (1912),  37  Bom.  84 ;  14 
Bom.  L.  R.  931. 

5  Bainee  Singh  v.  Bhurth  Singh 
(1866),  1  Agra,  162 ;  Runjeet  Singh 
v.  Madad  Ali  (1868),  3  Agra,  222.  See 
Bhana  Govind  Guram  v.  Viihoji  Ladoji 

$imm^866),3Bom.  H.  C.  A.  C.  170; 

Parbati  v.  Muzaffar  Ali  Khan  (1912), 

34  AIL  289 ;  16  0.  W  N,  1913 ;  14 

Bom.  Lv  R.  460. 


6  Jogendra  Nath  Rai  v.  Baladeo 
Das  (1907),  35  Calc.  961 ;  12  C.  W.  N. 
127 ;  Asud  Ali  Khan  (SheiJch)  v. 
AkbarAli  Khan  (1877),  1  C.  L.  R.  364 ; 
Yusaf  Ali  Khan  v.  Chubbee  Singh 
(1873),  5  X.  W.  P.  122  ;  Malkappa  v. 
Mudkappa  (1912),  37  Bom.  84;  14 
Bom.  L.  R.  931 ;  Ahmad  Raza  Khan 
v.  Ram  Lai  (1914),  37  All.  203.  This 
has,  of  course,  no  application  after  a 
separation ;  Yaidyanatha  Aiyar  v. 
Aiyasamy  Aiyar  (1908),  32  Mad.  191. 

7  Shurfunnissa  Bibee  Ghowdhrain  v. 
Kylash  Chunder  Gungopadhya  (1875), 
25  W.  R.  C.  R.  53 ;  Raklialdas  Bundo - 
padhya  v.  Indru  Monee  Debi  (1877), 
1  C.  L.  R.  155 ;  Shamrao  (Bhaiji)  v. 
Hajimiya  Mahamad  (1911),  14  Bom. 
L.  R.  314.  See  Lokenath  Singh 
v.  DhaJceshwar  Prosad  Narayan  Singh 
(1914).  20  C.  W.  X.  51. 

8  Post,  p.  246* 

9  See  Indian  Contract  Act  (IX.  of 
1872),  s.  69.  R.  C.  Mltra’s  “  Law  of 
Joint  Property,”  2nd  ed.,  chap.  vi. 
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property  maintenance  for  himsolf,  his  wife,  and  his  children,1 
and  for  such  persons  as  ho  is  legally  or  morally  bound  to  support,2 
and  provision  for  all  usual  and  proper  religious  observances 
which  should  be  performed  by  himself  and  such  persons,3  also 
provision  for  the  education  of  his  sons,  and  for  the  marriage 
expenses  of  his  daughters,4  or  of  other  female  dependents  of  his 
family. 

As  to  the  amount  of  maintenance,  see  ante ,  p.  87. 

As  to  the  maintenance  of  such  persons  after  the  death  of  the  coparcener, 
see  post ,  p.  271. 

All  ancestral  property  is,  while  it  remains  undisposed  of  and  unparti¬ 
tioned,  charged  with  the  maintenance  of  all  persons  who  are  entitled  to 
maintenance  therefrom  5  in  the  same  sense  that  the  maintenance  of  a 
widow  is  charged  upon  the  estate  of  her  husband.6 

As  to  maintenance  from  a  tarwad ,  see  Maradevi  v.  Pammakka  (1911), 
36  Mad.  203 ;  Kimcfii  v.  Ammu  (1912),  ibid.,  591 ;  Muthu,  Amnia  v.  Gopadan 
(1912),  ibid.,  593. 

As  to  maintenance  from  the  property  of  a  tavazhi,  see  Naku  Amma  v 
Baghava  Menon  (1912),  38  Mad.  79. 

III.  A  coparcener  is  entitled  to  receive  such  information 
as  he  may  require  as  to  the  management  of  the  property,7  and 
to  be  consulted  in  matters  of  great  importance  thereto,  such 
as  the  sale  or  mortgage  of  the  property,  or  of  any  portion  thereof. 


1  Ayyavu  Muppanar  v.  Niladatchi 
Ammal  (1862),  1  Mad.  H.  C.  45 ; 
“  Mann,”  chap.  ix.  para.  108  ;  “  Na- 
rada  Smriti,”  chap.  ix.  paras.  26-28  ; 
Bhattacharya’s  “  Law  of  the  Joint 
Family,”  pp.  280,  281.  It  has  been 
held  (12  Bom.  H.  C.  96,  note)  that  a 
coparcener  who  can  sue  for  partition 
cannot  sue  for  maintenance,  but  it  is 
submitted  that  there  is  no  reason 
why  he  should  be  forced  to  such  a 
proceeding.  As  to  daughters,  see 
Mankoonwur  v.  Bhugoo  (1822),  2  Borr. 
139,  at  p.  144 ;  ante,  p.  207.  As  to 
sisters,  see  “  Yajnavalkya,”  bk.  ii. 
chap.  v.  para.  124a. 

2  Ante ,  pp.  206-212.  e<  Narada 
Smriti,”  chap.  xiii.  paras.  26-28, 
33 ;  K.  K.  Bhattacharya’s  “  Law  of 
the  Joint  Family,”  p.  293 ;  R.  C. 
Mitra’s  “Law  of  Joint  Property,” 
2nd  ed.,  pp.  57-59. 

3  “  The  indispensable  duties  alluded 

to  in  the  e  Mitakshara,5  are  undoubt¬ 

edly  the  annual  sradhs,  the  ceremony 

of  investiture  with  sacred  thread 


among  the  three  superior  castes,  the 
marriage  of  the  minor  girls  of  the 
family,  where  such  marriage  must 
be  celebrated  before  the  girls  anive 
at  the  age  of  puberty  (see  ante,  p. 
33),  and  other  religious  ceremonies 
enjoined  by  the  sacred  writings,  neces¬ 
sary  to  be  performed  at  stated  times 
and  the  non-performance  of  which 
would  be  a  cause  of  sin,  or  forfeiture 
of  caste,  or  would  lower  the  position 
of  the  family,”  K.  K.  Bhattacharya’s 
“  Law  of  the  Joint  Family,”  p.  277. 

4  Ante,  pp.  52,  53.  See  Vaikuntam 
Ammangar  v.  Kallapiran  Ayyangar 
(1900),  23  Mad.  512. 

5  Shib  Payee  v.  Poorga  Pershad 
(1872),  4  N.  W.  P.  H.  0,  63.  As  to 
impartible  property,  see  Mallikarjuna 
Prasada  Nayudu  ( Baja  Yarlagadda) 
v.  Purga  Prosada  Nayudu  (Baja 
Yarlagadda)  (1900),  27  I.  A.  151  ;  24 
Mad.  147  ;  5  C.  W.  N.  74  ;  2  Bom. 
L.  R.  945. 

6  Ante,  pp.  89-93. 

7  See  post ,  chap.  vii. 
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IV.  A  coparcener  is  entitled  to  sue  to  impeach  and  to 
restrain  the  acts  of  the  manager  or  of  other  coparceners  which 
are  in  excess  of  their  powers.1 

V.  Except  that  under  the  Mitakshara  school  of  law  there 
can  be  no  partition  directly  between  grandfather  and  grandson 
while  the  father  is  alive,  or  between  great-grandfather  and 
great-grandson  when  the  father  or  grandfather  is  alive,  every 
adult  coparcener  is  entitled  to  obtain  a  partition  of  the  property 
when  he  desires  to  be  separated  from  the  coparcenary.2 

This  right  exists  as  long  as  there  is  a  joint  tenancy.3 

As  to  minors,  see  post,  pp.  328,  329. 

Where  father  “  The  rights  of  the  coparceners  in  .  .  .  an  undivided  Hindu 
is  manager.  fam£iy  governed  by  the  law  of  the  Mitakshara,  which  consists 
of  a  father  and  his  sons,  do  not  differ  from  those  of  the  co¬ 
parceners  in  a  like  family,  which  consists  of  undivided  brethren, 
except  so  far  as  they  are  affected  by  the  peculiar  obligation  of 
paying  their  father  s  debts,  which  the  Hindu  law  imposes  upon 
sons,4  and  the  fact  that  the  father  is  in  all  cases  naturally,  and, 
in  the  case  of  infant  sons,  necessarily,  the  manager  of  the  joint 
family  estate.”  5 

Effect  of  death  On  the  death  of  a  coparcener,  subject  to  the  Mitakshara 

o  coparcener.  scj100j  0£  jaw?  interest  in  the  coparcenary  property  6  does  not 
pass  by  inheritance.  It  lapses,  or,  as  it  is  generally  put,  his 
rights  pass  by  survivorship  to  the  other  coparceners,7  subject 


1  Post,]).  304.  See  Saraj  Bunsi Koer 
v.  Sheo  Proshad  Singh  (1879),  6  I.  A. 
88,  at  p.  101  ;  5  Calc.  148,  at  p.  165 ; 
4  0.  L.  R.  226,  at  p.  233  ;  Anant 
Ramrav  v.  Go  pal  Balvant  (1894),  19 
Bom.  269;  Ganpat  v.  Anrnji  (189S), 
23  Bom.  144 ;  Ramchandra  Kashi 
Patkar  v.  Damodhar  Tnmhak  Patkar 
(1895),  20  Bom.  467;  Gopee  Kishen 
Gossain  v.  Hem  Chunder  Gossain 
(1870),  13  W.  R.  C.  R.  322,  at  p.  323. 

2  Post ,  chap.  via.  He  is  not  entitled 
to  sue  only  for  a  declaration  of  his 
right  to  a  share,  or  to  claim  otherwise 
than  in  a  partition  suit  property  held 
by  the  family  as  joint,  ante,  p.  233. 

3  Bisheshar  Das  v.  Ram  Prasad 
(1906),  28  AIL  627. 

1  Post,  chap.  viii. 

5  Suraj  Burnt  Koer  v.  Sheo  Proshad 

Singh  (1879),  6  I.  A.  88,  at  pp.  100, 


101  ;  5  Calc.  148,  at  p.  165 ;  4  C.  L. 
R.  226,  at  p.  233.  See  Subbayya  v. 
Surayya  (1887),  10  Mad.  251,  at  p. 
254.  Post,  p.  269. 

fl  Whether  ancestral  or  not.  Go - 
bardhan  Sahu  v.  Bullchan  Mahton 
(1916),  1  Pat.  L.  J.  195. 

7  Rajnaram  Singh  v.  Heerahl 
(1878),  5  Calc.  142 ;  BMmul  Doss 
v.  Choonee  Ball  (1877),  2  Calc.  379 ; 
Dcbi  Parshad  v.  ThaJcur  Dial  (1875), 
1  All.  105 ;  Jankibai  v.  Shrinivas 
Ganesh  (1913),  38  Bom.  120  ;  15  Bom. 
L.  R.  853.  To  the  exclusion  of  the 
widow,  Parbati  Kumari  Debt  (Sri- 
mali  Rani)  v.  Jagadis  Chunder  Dhabal 
(1902),  29  I.  A.  82,  at  p.  96;  29 
Calc.  433,  at  p.  452  ;  6  C.  W.  N.  490, 
at  p.  494;  4  Bom.  L.  R.  365;  or 
other  heir,  see  Bhimul  Doss  v.  Choonee 
Ball  (1877),  2  Calc.  377 ;  Debt  Parshad 
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to  the  rule  that  where  he  leaves  male  issue  they  represent  his 
rights  to  a  partition.1  His  death  also  has  the  effect  of  introducing 
into  the  coparcenary  one  who  is  excluded  by  the  rule  which 
limits  the  coparcenary  to  four  generations.2 

This  process  continues  until  partition.3 

According  to  the  principles  of  Hindu,  law,  there  is  coparcenaiyship 
between  the  different  members  of  a  united  family,  and  survivorship 
following  upon  it.  There  is  community  of  interest  and  unity  of  possession 
between  all  the  members  of  the  family,  and  upon  the  death  of  any  one 
of  them  the  others  may  well  take  by  survivorship  that  in  which  they  had 
during  the  deceased’s  lifetime  a  common  interest  and  a  common  posses¬ 
sion.4 

The  right  to  partition  determines  the  right  to  take  by  survivorship.5 

This  principle  of  survivorship  applies  also  to  a  tancacl 6 

Where  there  is  no  coparcener,  property,  which  would  other¬ 
wise  be  coparcenary,  passes  by  inheritance  to  the  heirs  of  the 
deceased.7  There  is  no  inheritance  while  there  is  a  surviving 
coparcener,  however  remotely  connected  with  the  deceased.8 

In  a  case  governed  by  the  Bengal  school  of  law  the  interest 
of  the  coparcener  passes  on  his  death  by  will  or  inheritance.9 

Where  there  is  a  joint  family  business  the  death  of  a  member  of  the 
family  does  not  per  se  dissolve  the  business.10 


v.  Thakur  Dial  (1875),  1  All.  105; 
Sadabart  Prasad  Sahu  v.  Foolbasli 
Koer  (1869),  3  B.  L.  R.  P.  B.  31 ;  12 
W.  R.  P.  B.  1 ;  S.  C.  Sadabart  Pershad 
Sahoo  v.  Lotf  Ali  Khan  (1870),  14 
W.  R.  C.  R.  339  ;  Benee  Pershad  v. 
Mohdboodhy  ( Mussamut )  (1867),  7 
W.  R.  C.  R.  292  ;  Mooniah  (Mussa¬ 
mut)  v.  Teeknoo  ( Mussamut )  (1867),  7 
W.  R.  C.  R.  440 ;  Batan  Dabee  v. 
Modhoosoodun  Mohapator  (1878),  2 
0.  L.  R.  328.  The  enlarged  share  is 
subject  to 'the  same  incidents  as  the 
original  share  :  Gungoomull  v.  Bun- 
seedhur  (1869),  1  N.  W.  P.  H.  C.  170. 
The  Curators  Act  (XIX.  of  1841)  has  no 
application  :  Sato  Koer  v.  Gopal  Sahu 
(1007),  34  Calc.  929  ;  12  C.  W.  N.  65. 

1  Post ,  p.  327.  See  Manjanatha  v. 
Narayana  (1882),  5  Mad.  302. 

2  Ante,  pp.  225,  226. 

3  Bajnarain  Singh  v.  Beeralall 
(1878),  5  Calc.  142. 

4  Katama  Natohiar  v.  Bajah  of 
SMmgunga  (1863),  9  M.  I.  A.  543,  at 


p.  615 ;  2  W.  R,  P.  C.  31,  at  pp.  39, 
40. 

5  Venkayamma  Gam  (Baja  Chcli- 
Jcani)  v.  V enkataramanayyamma  ( Baja 
Chelikani)  (1902),  29  I.  A.  156,  at 
p.  165 ;  25  Mad.  678,  at  p.  687 ;  7 
C.  W.  X.  1,  at  p.  8 ;  4  Bom.  L.  R.  657. 
Sec  Jogeswar  Narain  Deo  v.  BamcJnmd 
Dutt  (1896),  23  I.  A.  37,  at  p.  44 ;  23 
Calc.  670,  at  p.  679. 

6  Ummanga  v.  Appadorai  Patter 
(1910),  34  Mad.  387. 

7  Post,  p.  298. 

8  Bam  Narain  Singh  (Bajah)  v. 
Pertum  Singh  (1875),  11  B.  L.  R. 
397,  at  p.  404  ;  20  W.  R.  C.  R.  180, 
at  p.  191 ;  Batan  Dabee  v.  Modhoo¬ 
soodun  Mohapator  (1878),  2  C.  L.  It. 
328. 

9  Ante,  pp.  224,  225. 

10  Samallhai  Nathubhai  v.  Some - 
shvar  (1880),  5  Bom.  38,  at  p.  40 ;  In 
the  matter  of  Haroon  Mahomed  (1890), 
14  Bom.  189,  at  p.  194.  As  to  the  death 
of  the  manager,  see  post,  pp.  275,  276, 
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Under  Mitak- 
sham  shares 
not  defined. 


Nature  o£ 

coparcenary* 

property*. 


Under  the  Mitakshara  school,  the  shares  of  coparceners  are 
not  defined  until  there  be  a  separation,  or  the  members  of 
the  family  agree  among  themselves  with  regard  to  particular 
property  that  it  shall  henceforth  be  the  subject  of  ownership 
in  defined  shares.1 2 

The  removal  of  coparceners  by  death,  and  the  accession  of 
new  coparceners  by  birth,  is  continually  affecting  the  interest 
of  the  coparceners  to  the  extent  that  it  increases  or  diminishes 
the  share,  which,  if  there  were  a  partition,  would  he  allotted  to 
them  respectively,  but  until  separation  no  coparcener  has  a 
greater  interest  in  the  coparcenary  property  than  any  one  of 
the  other  coparceners. 

In  the  welhknown  case  of  Appovicr  v.  Rama  S hibba  Aiyan  (1866),a 
Lord  West  bury  said,  u  According  to  the  true  notion  of  an  undivided 
family  in  Hindu  law,  no  individual  member  of  that  family,  whilst  it 
remains  undivided,  can  predicate  of  the  joint  and  undivided  property, 
that  he,  that  particular  member,  has  a  certain  definite  share.  No  individual 
member  of  an  undivided  family  could  go  to  the  place  of  the  receipt  of 
rent  and  claim  to  take  from  the  collector  or  receiver  of  the  rents  a  certain 
definite  share.  The  proceeds  of  undivided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to  the  common  chest  or 
purse,  and  then  dealt  with  according  to  the  modes  of  enjoyment  by  the 
members  of  an  undivided  family.”  3 

A  coparcener  in  a  Mitakshara  family  has  no  specific  property  in  the 
coparcenary  property,  but  only  an  interest  which  may  ripen  into  specific 
property  on  a  partition.4 


CopAECENAEY  PEOPEETY, 

Coparcenary  property  consists  of — 

(a)  All  property  5 6  in  which  the  members  of  a  joint  family 
have  a  common  interest  and  a  common  possession,  and  therefore 
a  right  to  partition.0 


1  Poxt,  chap.  ix. 

2  11  M.  I.  A.  75,  at  pp.  89*90  | 
8  W.  R.  P.  C.  1. 

8  As  to  the  right  to  joint  possession, 
see  unit,  pp.  230,  231. 

4  Subramanya  Pandya  Cholka 
Palmier  v.  Siva  Subramanya  Pillai 
(1894),  17  Mad.  316,  at  p.  327. 

B  This  includes  an  occupaney  hold¬ 
ing:  Mahathir  Singh  v.  Bhagicanth 
(1916),  S3  All.  325, 

6  Katama  Ratchiar  v,  Shivagunga 


(Rajah  of)  (1863),  9  M.  I.  A.  543,  at 
p.  615 ;  2  W.  R.  P.  C.  1,  at  pp.  39, 
40 ;  V  enkayamma  Gam  (Raja  Cheli * 
leant)  v.  Venkataramanayamma  (Raja 
Chelikmti)  (1902),  29  I.  A.  156,  at 
p.  164;  25  Mad.  678,  at  p.  687;  7 
C.  W.  N.  1,  at  p.  8;  4  Bom.  L.  R. 
657 ;  Kancndas  LLaramsey  v.  Gang a- 
bai  (1908),  32  Bom.  479 ;  10  Bom. 
L.  R.  184.  See  Shamnarain  v.  Court 
of  Wards  (1873),  20  W.  JR.  C.  R.  197. 
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“  The  principle  of  joint  tenancy  appears  to  be  unknown  to  Hindu  law,  Property  held 
except  in  the  ease  of  coparcenary  between  the  members  of  an  undivided  iointly- 
family,”  1  Le.  in  other  cases  the  co-holders  hold  as  tenants  in  common, 
as,  for  instance,  in  the  case  of  a  transfer  to  one  member  of  a  coparcenary 
and  the  widow  of  another  member.1 2 3 

Thus  property  Required  by  u  transfer  to  the  members  of  the  Joint  transfer, 
family  jointly  belongs  to  the  coparcenary.s 

Where  property  has  been  acquired  jointly  in  business  or  Acquisitions 
otherwise  by  their  joint  labour  by  the  members  of  a  joint  byfamily* 
family,  even  without  resort  to  the  family  funds,4  it  is  to  be 
presumed  to  bo  the  property  of  the  family  as  such,5 *  but  this 
presumption  may  be  rebutted  by  proof  that  there  was  only  an 
ordinary  partnership,  that  is  to  say,  a  partnership  which  was 
tho  creature  of  contract,  and  not  of  birth  and  relationship,  in 
which  case  the  members  would  be  entitled  to  share  in  accord¬ 
ance  with  their  shares  in  the  partnership,  and  there  would  be 
no  rights  of  survivorship,  or  other  incidents  of  coparcenary 
property.0 

The  presumption  does  not  apply  when  the  business  is  carried  on  by 
some  only  of  the  members  of  the  family  without  any  aid  from  the  family 
funds.7 

Mr.  Mayno  contends  that  in  the  case  of  property  acquired  by  the  joint 
exertions  of  the  members  of  the  family,  but  without  any  aid  from  the 
family  funds,  the  sons  would  acquire  no  interest  by  birth.8  “If  the 


1  Jogeswar  Narain  Deo  v.  Ham 
(Jhund  Dutt  (1896),  23  I.  A.  37,  at 
p.  44  ;  23  Calc.  670,  at  p.  679  ;  Gopi 
V.  Jaldliara  ( Musammat )  (1910),  33 
All.  41.  As  to  a  joint  bequest,  see 
Phillips  and  Trevelyan’s  “  Hindu 
Wills,”  2nd  ed.,  pp.  55,  56. 

2  Vceraraghava  Reddi  v.  Kota  Reddi 
(1916),  31  Mad.  L.  J.  465. 

3  Radhabai  v.  Nancvrav  (1879),  3 
Bom.  151.  Cf.  Transfer  of  Property 
Act  (IV.  of  1882),  s.  45. 

4  See  Rampershad  Tewarry  v.  Sheo- 

churn  Doss  (1866),  10  M.  L  A.  490, 
at  p.  506 ;  Shamnarain  v.  Court  of 

Wards  (1873),  20  W.  K.  C.  R.  197, 
and  cases  note  6  below.  See  Colc- 
brooko’s  “  Digest,”  vol.  iii.  p.  386 ; 

“  Mitakshara,”  chap.  i.  s.  4,  para. 

15;  “Manu,”  chap.  ix.  para.  215. 
See,  however,  Clbatturbhooj  Meghji 
V.  Dharamsi  Naranji  (1884),  9  Bom. 
438,  at  pp.  445,  446.  As  to  property 
acquired  with  the  aid  of  family 


funds,  see  post,  pp.  246,  247. 

5  Gopalasami  Chetti  v.  Arunache - 
lam  Chetti  (1903),  27  Mad.  32 ;  Haridas 
Lalji  v.  Narotam  (1912),  14  Bom. 
L.  K.  237,  and  cases  below,  note  6. 

6  See  Rampershad  Tewarry  v.  Sheo- 
churn  Doss  (1866),  10  M.  I.  A.  490, 
at  p.  506 ;  Chatturbhooj  Meghji  v. 
Dharamsi  Naranji  (1884),  9  Bom. 
438,  at  p.  445 ;  Sudarsanam  Maistri 
v.  Narasimhzilu  Maistri  (1901),  25 
Mad.  149,  at  p.  156 ;  Ram  Narain 
Nursing  Doss  v.  Ram  Ghunder  Jankee 
Loll  (1890),  18  Calc.  86.  For  an 
instance  of  a  partnership  between 
members  of  a  joint  family  •  and  a 
stranger,  see  Anant  Ram  v.  Channu 
Lai  (1903),  25  All.  378. 

7  Sudarsanam  Maistri  v.  Nara- 
simhulu  Maistri  (1901),  25  Mad.  149. 

8  “Hindu  Law,”  8th  ed.,  p.  355. 
See  also  Ghatturbhooj  Meghji  v. 
Dharamsi  Naranji  (1884),  9  Bom. 
438,  at  pp.  445,  446. 
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joint  acquirers  intended  to  hold  the  property  so  acquired  as  co-owners, 
and  not  as  joint  family  property  in  the  Mitakshara  sense  of  the  expression, 
this  view  would  be  perfectly  sound.  But  if,  as  supjjosed,  the  property 
was  acquired  by  all  the  members  of  the  undivided  family,  by  their  joint 
labour,  it  would,  in  the  absence  of  any  indication  of  intention  to  the 
contrary*,  be  owned  by  them  as  joint  family  property,  and  in  that  case 
their  male  issue,  who,  by  their  birth,  become  members  of  such  undivided 
family,  necessarily  acquire  a  right  by  birth  in  such  property.”  1 

>w  It  is  clear  that  where  a  Hindu  father  stalling  upon  nothing  begins  to 
earn  money  for  himself,  it  does  not  necessarily  follow  because  he  may  have 
infant  children  w*hom  he  feeds  and  clothes  and  houses,  that  he  intends,  or 
they  expect,  that  his  individual  earnings  should  become  a  common  fund, 
and  so  have  all  the  legal  incidents  of  joint  family  property.  As  the  children 
grow  up,  pail icularly  when  they*  are  associated  with  the  father  in  his  busi¬ 
ness,  it  becomes  more  and  more  difficult  to  define  with  any  accuracy  the 
point  at  winch  and  the  conditions  under  wThich  accumulations  of  one  kind 
become  accumulations  of  the  other.”  2 

Gift  or  devise  it  has  been  held  that  in  the  ease  of  a  gift  or  a  devise  to  the 

to  joint  .  ^ 

family.  members  of  a  joint  family,  the  property  would  not  be  held  as 
coparcenary  property,3  but  there  is  nothing  to  prevent  a  gift 
or  devise  to  a  joint  family.4  It  is  submitted  that  property 
given  or  devised  to  all  the  members  of  a  joint  family  would  in 
the  absence  of  the  expression  of  a  contrary  intention  be 
coparcenary.5 

It  has  been  suggested  6  that  the  view  submitted  above  might  be  in¬ 
consistent  with  the  Tagore  case,7  inasmuch  as  unborn  persons  might  on 
birth  obtain  rights  in  the  coparcenary.  Recent  decisions  as  to  a  gift  to 
a  class,8  and  the  provisions  of  the  Hindu  Disposition  of  Property  Act, 
1016  (post,  pp.  536-639),  negative  this  suggestion. 


1  S udarsamm  Maistri  v.  Narasim- 
hulu  Maistri  (1001),  25  Mad.  149,  at 
pp.  155,  156. 

2  Bandas  Lalji  v.  Xarotam  (1011), 
14  Bom.  L.  R.  237,  at  p.  243. 

3  Kishori  Dubain  v.  Mundra  Dubain 
(1911),  33  All.  665;  Dhcali  ( Bai )  v. 
Bcchardas  (Patel)  (1902),  26  Bom.  445 ; 

4  Bom.  L.  R.  102. 

4  Sudarsunam  Maistri  v.  Nara- 
simhulu  Maidri  (1901),  25  Mad.  149, 
at  pp.  154,  155. 

5  Ante ,  p.  238,  note  6  ;  p.  239,  note 
1  ;  Radhabai  v,  Nanarau  (1879),  3 
Bom.  15L  See  Yetkirajulu  Baidu  v. 
Mulcunthu  Baidu  (1905),  28  Mad.  363, 
at  p.  369  ;  Kunhacha  Umma  v.  Kutii 
Mammi  Bajee  (1892),  16  MadL  201. 

6  Diwali  (Bai)  v.  Bechardas  (Patel) 

(1902),  26  Bom.  445,  at  p.  448;  4 


Bom.  L,  R.  102 ;  Sudarsanam  Maistri 
v.  Barasimh  uln  Maistri  (1901),  25 
Mad.  149,  at  pp.  154,  155. 

7  J uttendromohun  Tagore  v.  Ganen - 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47 ;  9  B.  L.  R.  377  ;  IS  W.  R. 
C.  R.  359. 

8  Bhagahati  Bat  many  a  v.  Kail 
Charan  Singh  (1911),  38  I.  A.  54 ; 
38  Calc.  468 ;  15  C.  W.  N.  393  ;  13 
Bom.  L.  R.  375  ;  S.  G.  in  Court  below 
(1905),  32  Calc.  992  ;  9  C.  W.  N.  749  ; 
Radha  Prasad  Mallich  v.  Ranimoni 
Dasi  (1910),  38  Calc.  188 ;  reversed  on 
another  point  (1908),  35  I.  A.  118; 
35  Calc.  896;  12  C.  W.  N.  729;  10 
Bom.  L.  R.  604 ;  Bi&hen  Chand  (Rai) 
v.  Asmaida  Koer  (1883),  11  I.  A.  164; 
6  All.  560 ;  Ram  Ball  Sett  v.  Kanailall 
Sett  (1886),  12  Calc,  663  ;  Advocate - 
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Whether  property,  which  may  have  been  ancestral,  but  has  been  Acquired  by 
acquired  by  virtue  of  a  compromise  or  arrangement,  belongs  to  the  co-  comPromi3e- 
parcenary  depends  upon  the  nature  of  the  arrangement.1 

Property  inherited  from  the  maternal  grandfather  by  two  Maternal 
or  more  grandsons  (by  the  same  daughter)  living  as  members  |ropertyher  s 
of  a  joint  family,2  and  holding  the  same  jointly,  is,  in  a  case 
governed  by  the  Mitakshara  law,  on  a  similar  footing. 

It  is  submitted  that  where  the  grandsons  are  by  different  daughters 
the  property  would  not  be  coparcenary,  as  they  belong  to  different  families.3 

A  Pull  Bench  of  the  Madras  High  Court  has  declined  to  extend  this 
principle  to  property  inherited  from  a  woman  by  her  sons  as  heirs  of  her 
stridhan  4  or  to  property  inherited  by  sister’s  sons,  and  expressed  their 
inability  to  apply  it  “to  cases  other  than  those  in  which  the  inheritance 
devolves  from  a  paternal  or  maternal  male  ancestor  on  his  lineal  descendants 
whether  as  ‘  unobstructed,’  or  as  c  obstructed  heritage.’  55  5  They  point 
out  that  whereas  the  class  of  daughters’  sons  is  incapable  of  being  added  to 
after  the  vesting,  the  class  of  sister’s  sons  could  be  added  to  after  the  vesting 
by  the  birth  of  others.6 

It  is  submitted  that  the  principles  enunciated  by  the  Privy  Council 7 
apply  only  to  property  held  by  the  sons  of  one  sister  jointly. 

(b)  In  cases  governed  by  the  Mitakshara  school  of  law,  all  <c  Unob- 
property,  whether  movable  or  immovable,8  and  however  structed  ” 

*  x  J 7  .  .  succession. 

originally  acquired,9  which  is  inherited  by  what  is  called 
“  unobstructed  heritage,”  10  i,e.  which  is  inherited  from  a 


General  v.  Karmali  Rahimbai  (1903), 
29  Bom.  133.  See  Phillips  and 
Trevelyan’s  “  Law  of  Hindu  Wills,” 
2nd  cd.,  pp.  33,  34. 

1  Mahabir  Kower  v.  Jublia  Sing 
(1871),  8  B.  L.  R.  38  ;  16  W.  R.  C.  R. 
221. 

2  V enkayyamma  Garu  (Raja  Cheli- 
lcani)  v.  V enhataramanayyamma  (Raja 
Chelihani)  (1902),  29  I.  A.  156,  at 
pp.  164,  165;  25  Mad.  678,  at  p. 
687 ;  7  C.  W.  N.  1,  at  p.  8 ;  4  Bom. 
L.  R.  657  ;  overruling  Jasoda  Koer  v. 
Sheo  Per  shad  Singh  (1889),  17  Calo. 
33,  and  Saminadha  Pillai  v.  Thanga - 
thanni  (1895),  19  Mad.  70  ;  Vythinatha 
Ayyar  v.  Yeggia  Narayana  Ayyar 
(1903),  27  Mad.  382.  As  to  the  case 
where  a  single  grandson  by  daughter 
inherits,  see  post,  pp.  242,  243 

3  Vythinatha  Ayyar  v.  Yeggia  Nara¬ 
yana  Ayyar  (1903),  27  Mad.  382,  at 
p.  385. 

*  The  same  view  was  taken  in 
Parson  (Bai)  v.  Somli  (Bai)  (1912), 

H.L. 


36  Bom.  424  ;  14  Bom.  L.  R.  400. 

5  Karuppai  Nachiar  v.  Sankara na- 
rayanan  Ghetty  (1903),  27  Mad.  300, 
at  p.  314. 

6  Ibid.,  at  p.  309. 

7  Venhayamma  Garu  ( Raja  Cheli¬ 
hani)  v.  V enhataramanayyamma  (Raja 
Chelikani)  (1902),  29  I.  A.  156,  25 
Mad.  678 ;  7  C.  W.  N,  1 ;  4  Bom. 
L.  R.  657. 

8  Jugmohandas  Mangaldas  v.  Sir 

Mangaldas  Nathubhoy  (1886),  10 

Bom,  528,  at  pp.  570-574.  This 
includes  a  right  of  occupancy,  Maha¬ 
bir  Prasad  v.  Rasdeo  Singh  (1884),  6 
All.  234. 

9  Chatturbhooj  Meghji  v.  Dkaramsi 
Naranji  (1884),  9  Bom.  438,  at  p. 
450 ;  Eardai  Narain  v.  Earuch 
Dhari  Singh  (1882),  12  C.  L.  R.  104. 

10  Apratibandha  Day  a  (inheritance 
not  liable  to  be  obstructed)  as  distin¬ 
guished  from  Sapratibandha  Day  a 
(inheritance  liable  to  be  obstructed, 
post ,  p.  253).  The  distinction  between 

11 
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natural  or  adopted 1  father,  father’s  father,  or  father’s  father’s 
father,  is  coparcenary  property2  as  regards  the  issue  of  the 
person  so  inheriting  it.3 


Allotted  to 
widow  for] 
maintenance 

Collateral 

relations. 


«  In  the  c  Mitakshara,’  chap.  i.  s.  1,  v.  3,  heritage  is  said  to  be  e  of  two 
sorts,  -unobstructed,  or  liable  to  obstruction.  The  wealth  of  the  father 
or  paternal  grandfather  becomes  the  property  of  his  sons  or  of  his  grandsons 
in  right  of  their  being  his  sons  or  grandsons,  and  that  is  an  inheritance 
not  liable  to  obstruction.  But  property  devolves  on  parents  (or  uncles), 
brothers,  and  the  rest  upon  the  demise  of  the  owner,  if  there  be  no  male 
issue;  and  thus  the  actual  existence  of  a  son  and  the  survival  of  the 
owner  are  impediments  to  the  succession;  and,  on  their  ceasing,  the 
property  devolves  on  the  successor  in  right  of  his  being  uncle  or  brother. 
This  is  an  inheritance  subject  to  obstruction.5  55  4 

Property  inherited  after  the  death  of  a  widow  to  whom  it  was  assigned 
in  lieu  of  maintenance  is  on  the  same  footing.5 

It  is  only  the  descendants  of  the  person  so  inheriting,  who  acquire 
an  interest  in  the  property.  Collateral  relations  who  happen  to  be  joint 
with  such  person  acquire  no  such  interest-.6 


Inheritance  It  is  unsettled  -whether  property  inherited  from  the  maternal 
gmndfo!hc™aI  grandfather  by  a  single  grandson  ?  is  also  coparcenary  property. 


The  Madras  decisions  hold  that  property  inherited  by  a  daughter’s  son 


the  two  forms  of  heritage  is  the  same 
as  the  distinction  between  inheritance 
by  an  heir  at  law,  and  inheritance  by 
an  heir  presumptive.  In  the  latter 
case  there  is  a  possibility  of  a  nearer 
heir  being  born.  In  the  former  case 
there  is  no  such  possibility. 

1  This  has  no  application  to  pro¬ 
perty  inherited  by  a  person  adopted 
according  to  the  iUatom  system  (ante, 
p.  160) ;  Chatta  Papi  Reddi  v.  Challa 
Koii  Reddi  (1872),  7  Mad.  H.  0.  25. 
See  Ramakristna  v.  & 'ubbakka  (1889), 
12  Mad.  442. 

2  Nund  Coomar  Lall  (Baboo)  v. 
Razeeoddeen  Hossein  (1872),  10  B.  L. 
R.  183  ;  18  W.  R.  C.  R.  477 ;  Nalla - 
iambi  Chetii  (Rayadur)  v.  Mukunda 
Chetti  (Rayadur)  (1868),  3  Mad.  H.  C. 
455;  Jawahir  Singh  v.  Guy  an  Singh 
(1868),  3  Agra,  H.  C.  78;  Jugmo - 
handas  Mangaldas  v.  Sir  Mangaldas 
Naihvhhoy  (1886),  10  Bom.  528  ; 
Gunga  Prosad  v.  Ajudhia  Pcrshad 
Singh  (1881),  8  Calc.  131,  at  p.  134 ; 
9  C.  1.  R.  417,  at  pp.  421,  422.  See 
also  Jasoda  Roer  v.  Sheo  Pershad 
Singh  (1889),  17  Calc.  £3  (overruled 


by  the  Judicial  Committee  on  another 
point,  ante ,  p.  241)  ;  Ramnarain  Singh 
(Rajah)  v.  Pertum  Singh  (1873),  11 
B.  L.  R.  397,  at  p.  401 ;  20  W.  R.  C. 
R.  189,  at  p.  190  ;  Janki  v.  Nandram 
(1888),  11  All.  194.  Seo  J.  C. 
Ghose’s  “  Hindu  Law,”  2nd  ed.,  pp. 
375,  376 ;  “  Viramitrodaya,”  G.  C. 
Sarkar’s  translation,  p.  72. 

3  Gurumurthi  Reddi  v.  Gurammat 
(1908),  32  Mad.  86,  at  p.  88.  It  is 
otherwise  as  regards  other  persons, 
see  Janki  v.  Nandram  (1888),  11  All. 
194,  at  p.  198. 

4  Nund  Coomar  Lall  (Baboo)  v. 
Razeeooddeen  Hossein  ( 1872 ),  10  B. 
L.  R.  183,  at  p.  191 ;  18  W.  R.  C.  R. 
477,  at  p.  479 ;  Debi  Parshad  v.  Tha- 
kur  Dial  (1875),  1  All.  105,  at  p. 
112. 

5  Beni  Parshad  v.  Puran  Chand 
(1895),  23  Calc.  262,  at  p.  273. 

6  See  Gopal  Dutt  Pandey  v.  Gopal- 
lal  Misser ,  Ben.  S.  D.  A.,  1859,  p. 
1314 ;  Janki  v.  Nandram  (1888),  11 
All.  194,  at  p.  198. 

7  As  to  where  there  are  several 
grandsons,  see  ante,  p.  241, 
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is  coparcenary. 1  Tlie  Bengal  and  Allaliabad  High  Court s  have  entertained  a 
different  view,2  and  there  is  no  reported  decision  in  Bombay  on  the  subject.3 

The  Judicial  Committee  has  held  that  such  property  is  not  “self- 
acquired.”  *  This  expression  may,  however,  not  have  been  used  in  a 
technical  sense.5  In  a  more  recent  case  0  the  Judicial  Committee  said, 
“Unless  the  lands  came  to  Bhanna  Singh  by  descent  from  a  lineal  male  an¬ 
cestor  in  the  male  line,  .  .  .  they  are  not  deemed  ancestral  in  Hindu  Law.” 

Another  decision  of  the  Judicial  Committee  dealt  with  the  rights  of 
daughter’s  sons,  living  jointly,7  but  that  case  is  distinguishable.8 

See  “  Mitakshara,”  chap.  i.  s.  1,  paras.  3,  5,  21,  24, 27,  33  ;  s.  5,  paras. 
2,  3,  5,  9,  11.  According  to  Mr.  H.  T.  Colebrooke’s  translation  of  the 
“  Mitakshara  ”  separate  property  means  “  that  which  has  been  acquired  by 
the  coparcener  himself  without  any  detriment  to  the  goods  of  his  father  or 
mother.”  9 

Mr.  J.  0.  Ghose  (“Hindu  Law,”  2nd  ed.,  p.  375)  points  out  that  Mr. 
Colebrooke’s  translation  of  chap.  i.  s.  1,  para.  27,  of  the  “  Mitakshara,”  in 
which  he  says  that  “  it  is  a  settled  point  that  property  in  the  paternal  or 
ancestral  estate  is  by  birth,”  is  erroneous,  the  words  really  being  “  paternal 
or  grandpaternal.”  It  is  submitted  that  according  to  the  better  view 
property  inherited  from  a  maternal  grandfather  is  not  coparcenary  except  in 
the  case  of  grandsons  who  are  living  in  coparcenary.10 


1  Vythinatha  Ayyar  v.  Yeggia  Na- 
rayana  Ayyar  (1903),  27  Mad.  382  ; 
Rangammal  v.  Echammal  (1898),  22 
Mad.  305 ;  Karuppai  NacMar  v. 
Sankaranarayanan  Chetty  (1903),  27 
Mad.  300,  at  pp.  313,  314 ;  Muttayan 
Chetti  v.  Sangili  Yira  Pandia  Chinna 
Tambiar  (1879),  3  Mad.  370  (this 
question  did  not  arise  on  appeal 
in  this  ease  (1882),  9  I.  A.  128; 
6  Mad.  1 ;  12  C.  L.  R.  169) ;  Sivaganga 
Zemindar  v.  Lakshmana  (1885),  9 
Mad.  188,  at  p.  190.  These  last  two 
oases  were  doubted  in  Venkatara- 
manayamma  Gam  (Sri  Raja  Chelikani ) 
v.  Appa  Ran  Bahadur  Gam  (1897), 
20  Mad.  207,  at  p.  219,  which  was 
reversed  on  a  different  point  by  the 
Judicial  Committee  ;  ,  see  Venkay- 
yamma  Gam  ( Raja  Chelikani)  v. 
V enkataramanayyamma  (Raja  Cheli- 
Icani)  (1902),  29  I.  A.  156 ;  25  Mad. 
678 ;  7  C.  W.  N.  1 ;  4  Bom.  L.  R. 
657. 

2  Jasoda  Koer  v.  Shcopcrshad  Singh 
(1889),  17  Calc.  33,  at  p.  38  (differed 
from  on  another  point  in  Venkayamma 
Garu  (Raja  Chelikani)  v.  V enkatara¬ 
manayyamma  (Raja  Chelikani)  (1902), 
29  L  A.  156 ;  25  Mad.  678  ;  4  Bom. 
L.  R.  657 ;  Jamna  Prasad  v.  Ram 
Partap  (1907),  29  All.  667. 

*  gee  tfqmbMy  Ganpatrav  phair* 


yavan  v.  Achratbai  (1886),  12  Bom. 
122,  at  p.  134. 

4  Muttayan  Ghettiar  v.  Sangili  Vira 
Pandia  Chinnatambiar  (1882),  9  I.  A. 
128,  at  p.  143;  6  Mad.  I,  at  p.  16; 
12  C.  L.  R.  169,  at  p.  182.  In  the 
Court  below,  the  High  Court  held 
(Muttayan  Chetti  v.  Sangili  Vira 
Pandia  Chinna  Tambiar,  3  Mad.  370, 
at  p.  375)  that  the  sons  could  not 
interfere  with  their  father’s  action 
with  regard  to  it.  but  there  is,  it  is . 
submitted,  no  reason  for  this  distinc¬ 
tion. 

5  Post,  pp.  248,  249. 

6  Atar  Singh  v.  Thakar  Singh  (1908), 
35  I.  A.  206,  at  p.  211;  35  Calc. 
3039,  at  p.  1045;  12  0.  W.  N.  1049, 
at  p.  1052 ;  10  Bom.  L.  R.  790. 

7  Venkayamma  Gam  (Raja  Chdi - 
kani)  v.  V enkataramanayyamma  (Raja 
Chelikani)  (I902),*29  I.  A.  156;  25 
Mad.  678  ;  4  Bom.  L.  R.  657. 

8  Jamna  Prasad  v.  Ram  Partap 
(1907),  29  All.  667. 

9  Chap.  i.  s.  4,  para.  2.  The  words 
4 5  or  mother  ”  having  been  interpolated 
by  the  “  Mitakshara  ”  in  the  text  of 
“  Yajnavalkya”  (bk.  ii.  v.  118);  see 
R.  C.  Mitra’s  “Law  of  Joint  Pro¬ 
perty,”  2nd  ed.,  p.  43. 

10  See  arde>  p.  241. 
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Shares  (c)  In  cases  governed  bv  the  Mitakshara  school  of  law,  the 

partition.  share  of  coparcenary  property  allotted  to  any  member  on  parti¬ 
tion  becomes  coparcenary  property  as  regards  his  issue,1  whether 
such  issue  were  or  were  not  born  at  the  time  of  partition.2 

As  to  the  rights  of  a  surviving  member  of  a  coparcenary,  see  post, 
p.  298. 

The  circumstance  that  the  person  to  whom  the  property  is  allotted 
discharges  it  from  encumbrances  does  not  alter  its  nature.3 4  If  the  person 
to  whom  the  property  has  been  allotted  has  no  issue,  it  passes  to  his 
heir  A 

Gift  or  devise  (d)  Self-acquired  property,  given  or  devised  by  a  Hindu 
governed  by  the  Mitakshara  school  of  law  to  a  son  is,  according 
to  the  High  Courts  of  Bengal  and  Madras,  in  the  absence  of  any 
contrary  intention  appearing  from  the  gift  or  will,5  to  be  taken 
to  be  coparcenary  property,  so  far  as  the  issue  of  that  son  are 
concerned.6  The  Bombay  and  Allahabad  High  Courts  repudiate 
such  presumption.7 

Where  coparcenary  property  purports  to  bo  given  or  devised  to  a  son 
or  other  coparcener  its  character  would  be  obviously  unchanged,8  even 
where  such  gift  or  devise  is  permissible.9 


1  Lai  Bahadur  v.  Kanhaia  Lai 
(1907),  34  L  A.  65;  29  All.  244;  II 
C.  W.  N.  417 ;  9  Bom.  L.  R.  597 ; 
Chatturhhooj  Meghji  v.  Lharamsi 
Naranji  (1884),  9  Bom.  438;  Adurmoni 
Deyi  v.  Ghowdhry  Sib  Narain  Kur 
(1877),  3  Calc.  1  ;  Muddun  Qopal 
Thakoor  v.  Bam  Buksh  Pandey  (1863), 
6  W.  R.  C.  R.  71 ;  Lakshmibai  v. 
Ganpat  Moroba  (1868),  5  Bom.  H.  C. 
0.  C.  J.  129  ;  Mewa  Koonwer  (Banee) 
v.  Oudh  Beharee  Lall  (Lalla)  (1867), 

2  Agra,  311.  See  Khandubai  v. 
Pirbhai  (19 00),  2  Bom.  L.  R.  76. 

2  In  Adurmoni  JDeyi  v.  Ghowdhry 
Sib  Narain  Kur  (1877),  3  Calc.  1,  the 
son  was  not  horn  at  the  time  of  the 
partition. 

3  Visalatchi  Ammal  v.  Annasamy 
Sastry  (1870),  5  Mad.  H.  C.  150. 

4  See  Bejai  Bahadur  Singh  v. 
Bhupindar  Bahadur  Singh  (1895),  22 
I.  A.  139  ;  17  All.  456. 

5  In  Laksmibai  v,  Ganpat  Moroba 

(1868),  5  Bom.  H.  C.  0.  C.  128,  the 

property  was  given  to  the  grandsons 

in  severalty. 

9  $ ccgalingam  Pityai  y.  Bamaohan- 


dra  Tevar  (1901),  24  Mad.  429 ; 
Muddun  Gopal  Thakoor  v.  Bam  Buksh 
Pandey  (1863),  6  W.  R.  C.  R.  71  ; 
Hazari  Mall  Babu  v.  Abaninath 
Adhurjya  (1912),  17  C.  W.  N.  280. 
See  Tara  Cha7id  v.  Beeb  Bam  (1866), 
3  Mad.  H.  C.  50. 

7  See  Nanabhai  Ganpatrav  Dhaira - 
yavan  v.  Achratbai  (1886),  12  Bom. 
122,  at  pp.  131,  132.  (As  in  this 
case  the  devise  was  to  the  sons  jointly* 
the  property  was  coparcenary,  ante , 
p.  240.)  Jugmohandas  Mangaldas  v. 
Sir  Mangaldas  Nathubhoy  (1886), 
10  Bom.  528;  Parsotam  Bao  Tantia 
v.  Janki  Bai  (1907),  29  All.  354. 

8  See  Tara  Chand  v.  Beeb  Bam 
(1866),  3  Mad.  H.  C.  50,  at  p.  55; 
Hardai  Narain  v.  Haruck  Dhari  Singh 
(1882),  12  C.  L.  R.  104;  Nanomi 
Babuasin  (Mmsamut)  v.Modun  Mohun 
(judgment  of  High  Court,  1882),  13 
I.  A.  1,  at  pp.  5,  6 ;  13  Calc.  21. 

9  See  Lakshman  Dada  Naik  v. 
Bamchandra  Dada  Naik  (1876),  1 
Bom.  561,  at  p.  563 ;  affirmed  on 
appeal  (1880),  7  I.  A.  181 ;  5  Bom. 
48  ;  7  C.  L.  R.  320, 
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(e)  The  joint  property  of  reunited  coparceners. 1  Reunion. 

(/)  Property  which  was  originally  the  separate  2  property  Property^ 
of  an  individual  member  of  a  joint  family,  but  has  been  coparcenary, 
treated  by  him  as  coparcenary  property,  belongs  to  the 
coparcenary.3 

As,  for  instance,  where  the  head  of  the  family  kept  one  account  of  his 
ancestral  and  self -acquired  property.4  When  the  funds  are  once  intermixed 
they  cannot  be  separated.5 

Where  the  members  of  a  family  put  their  separate  earnings 
into  the  joint  stock,  the  proceeds  of  such  earnings  are  to  be 
presumed  to  be  joint.6  The  treatment  must  be  such  as  to  show 
unmistakably  an  intention  to  throw  the  property  into  the 
common  stock.  Where  it  is  plain- that  no  gift  can  have  been 
intended,  none  can  be  inferred.7 

A  mere  grant  of  a  portion  of  self-acquired  property  for  the  maintenance 
of  a  son  would  not  make  the  property  coparcenary.8 


1  Jasoda  Koer  v.  Sheo  Per  shad 
Singh  (1889),  17  Calc.  33,  at  p.  38; 
Narasimha  Charlu  ( Safnudrala  Varaha) 
v.  Venkata  Singaramma  (Samudrala) 
(1909),  33  Mad.  165.  As  to  reunion, 
see  post ,  pp.  359,  360. 

2  Post,  pp.  248  et  scq. 

8  Sethuramaswamiar  v.  Meruswa - 
miar  (1909),  34  Mad.  470  ;  Gopala - 
sami  v.  Ghinnasami  (1884),  7  Mad. 
458 ;  Krishnaji  Mahadev  Mahajan 
v.  Moro  Mahadev  Mahajan  (1890), 
15  Bom.  32,  at  p.  39;  Sudar- 
sanam  Maistri  v.  Naraaimhulu  Mai - 
stri  (1901),  25  Mad.  149,  at  p.  154  ; 
Tottempudi  Venkataratnan  v.  Tottem- 
pudi  Seshamma  (1903),  27  Mad.  228. 
See  Venkayyamma  Garu  ( Raja  Cheli- 
kani)  v.  V enkataramanayyamma  [Raja 
Chelikani)  (1902),  29  I.  A.  156,  at 
p.  166  ;  25  Mad.  678,  at  p.  688  ;  7 
C.  W.  N.  1,  at  pp.  9,  10 ;  4  Bom. 
L.  R.  657 ;  Shankar  Baksh  v.  Eardeo 
Baksh  (1888),  16  I.  A.  71  ;  16  Calc. 
397 ;  Hurpurshad  v.  Sheo  Dyal  (1876), 
3  I.  A.  259 ;  26  W.  R.  C.  R.  55 ; 
Eardeo  Bax  ( Thakoor )  v.  Jaioahir 
Singh  (1877),  4  I.  A.  178;  3  Calc. 
522 ;  S.  C.  (1879),  6  I.  A.  161  ; 
Hamper  shad  Tewarry  v.  Sheo  Churn 
Doss  (1866),  10  M.  I.  A.  490,  at  pp. 
505,  506 ;  Birajun  Koer  v.  Luchmi 


Narain  Mahata  (1884),  10  Calc.  392, 
at  p.  398 ;  Tribhovandas  v.  Smith 
(1896),  21  Bom.  349 ;  S.  C.  in  Court 
below  (1895),  20  Bom.  316;  Naga- 
Ungam  Pillai  v.  Ramachandra  Tevar 
(1901),  24  Mad^  429;  Eimmat  Baha¬ 
dur  v.  Bhawani  Kunwar  (1908),  30 
All.  352.  See  Gobardhan  Sahu  v. 
Bulkhan  Mahton  (1916),  1  Pat.  L.  J, 
195.  As  to  Government  grants,  see 
post,  pp.  251,  252. 

4  Indar  Sahai  ( Munshi )  v.  Shiam 
Bahadur  ( Kunwar )  (1912),  17  C.  W.  N. 
509;  15  Bom.  L.  R.  2118. 

5  Earidas  v.  Velji  (1913),  15  Bom. 
L.  R.  584. 

6  Lai  Bahadur  v.  Kanhaia  Lai 
(1907),  34  I.  A.  65;  29  All.  244;  11 
0.  W.  N.  417 ;  9  Bom.  L.  R.  597  ; 
Ghabildas  Lallubhai  v.  Ramdas  Glia- 
bildas  (1909),  11  Bom.  L.  R.  606; 
Gobardhan  Sahu  v.  Bidkhan  Mahton 
(1916),  1  Pat.  L.  J.  195. 

7  Tajmutali  ( Moulvi  Syed)  v.  Jag  a 
Mohan  Das  (1916),  1  Pat.  L.  J.  529 ; 
Earidas  Lalji  v.  Narotam  (1911),  14 
Bom.  L.  R.  237,  ante ,  p.  240. 

8  See  Muddun  Gopal  Lai  ( Lala )  v. 
Khikhinda  Koer  (Mussumat)  (1890),  18 
I.  A.  9,  at  p.  21 ;  18  Calc.  341,  at  p.  348 ; 
Timannacharya  v.  Balacharya  (1902), 
4  Bom.  L.  R.  257. 
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240  COPARCENARY  PROPERTY.  [CHAP.  VI. 

The  right  to  claim  property  as  separate  may  be  barred  by  the  operation 
of  the  law  of  Limitation.1 

(g)  Accretions  to  coparcenary  property.  Property  acquired 
out  of  the  income  or  with  the  aid  2  or  on  the  credit 3  of  copar¬ 
cenary  property,  whether  movable  or  immovable,4  the  income 
of  such  property,5  the  proceeds  of  sale  of  such  property,  and 
property  purchased  out  of  such  proceeds,0  or  from  movable 
property  belonging  to  the  family,7  are  coparcenary  property. 

The  form  of  the  transfer  8  or  the  fact  that  the  property  was  purchased 
or  settled  in  the  name  of  a  particular  member  of  the  family 9  is  immaterial,10 

Where  the  acquirer  has  received  merely  trifling  aid  from  the 
family  property 11  or  where  the  family  property  was  only  indi¬ 
rectly  instrumental  in  bringing  about  the  acquisition,12  the 


1  See  Vasudeva  Padhi  Khadanga 
Gant  v.  Magimi  Devan  Bakshi  Maha- 
patrula  Gant  (1901),  28  I.  A.  81  ;  24 
Mad.  387  ,*  5  C.  W.  N.  545 ;  3  Rom. 
L.  R.  303. 

2  Lai  Bahadur  v.  Kanhaia  Lai 
(1907),  34  I.  A.  65;  29  All.  244;  11 
C.  W.  N.  417;  9  Bom.  L.  R.  597; 
Vimrithnath  Chowdhry  v.  Goureenath 
Chowdhry  (1870),  13  M.  I.  A.  542  ;  15 
W.  R.  P,  C.  10 ;  Isree  Per  shad,  Singh 
v.  Nasib  Kooer  (1884),  10  Calc.  1017 ; 
Subbayya  v.  Surayya  (1887),  10  Mad. 
251  (a  case  of  waste  land  brought 
under  cultivation) ;  Ajodhya  Purshad 
v.  Mahadeo  Purshad  (1909),  14  C.  W. 
N.  221 ;  Kristnappa  Chetiy  v.  Rama - 
sawmy  Iyer  (1875),  8  Mad.  H.  C.  25  ; 
Ramasheshaiya  Panday  v.  Bhagavat 
Panday  (1868),  4  Mad.  H.  C.  5; 
Booniadi  Lall  {Buhshee)  v.  Dewkee 
Nunditn  Lall  ( Buhshee )  (1873),  19 
W.  R.  C.  R.  223  ;  Kalee  Sunlcar 
Bhadooree  v.  Eshan  CTmnder  Bhadooree 
(1872),  17  W.  R.  C.  R.  528;  Bona 
Kooree  ( Mussamut )  v.  Bootee  Singh 
(Baboo)  (1867),  8  W.  R.  C.  R.  182  • 
ShudanuTid  Mohapattur  v.  Bonomalee 
Doss  Mohapattur  (1866),  6  W.  R.  C. 
R.  256 ;  Purtab  Bahaudur  Sing  v, 
Tilukdharee  Sing  (1807),  1  Ben.  Sel. 
R.  179  (new  edition,  236). 

*  Eheopersad  Sing  v.  Kullunder 
Sing  (1&03),  1  Ben.  Sel.  R,  76  (new 
ed.  101). 

4  Shib  Dayee  v.  Doorga  Pershad 


(1872),  4  N.  W.  P.  63,  at  p.  71. 

6  Ramanna  v.  Venkata  (1888),  11 
Mad.  246. 

6  Krishnasami  Ayyangar  v.  Raja- 
gopola  Ayyangar  (1894),  18  Mad.  73, 
at  p.  83.  See  Shamnarain  Singh  v. 
Rughooburdyal  (1877),  3  Calc.  508 ; 
1  C.  L.  R.  343. 

7  See  Shamnarain  Singh  v.  Ruglioo - 
burdyal  (1877),  3  Calc.  508,  at  p.  510  ; 
1  0.  L.  R.  343,  at  p.  345. 

8  See  In  the  goods  of  Pokurmull 
Augurwallah  (1896),  23  Calc.  980 ;  1 
C.  W.  N.  31. 

9  XJmrithnath  Chowdhry  v.  Gouree¬ 
nath  Chowdhry  (1870),  13  ,M.  I.  A. 
542,  at  p.  547 ;  6  B.  L.  R.  232,  at  p. 
241  ;  15  W.  R.  P.  C.  10,  at  p.  11 ; 
Bodh  Sing  Doodhooria  v.  Gunesh 
Chunder  Sen  (1873),  12  B.  L.  R.  317 ; 
19  W.  R.  C.  R.  356. 

10  See  post ,  pp.  254,  255. 

11  See  Rampershctd  Tewarry  v.  Sheo 
Churn  Doss  (1866),  10  M.  I.  A.  490, 
at  p.  505 ;  Ahmedbhoy  Ilubibbhoy  v. 
Cassumbhoy  Ahmedbhoy  (1889),  13 
Bom.  534,  at  p.  545. 

12  Jugmohandas  Mangaldas  v.  Sir 

Mangaldas  Nathubhoy  (188G),  10 

Bom.  528,  at  pp.  558,  559  ;  Jadumani 
Dasi  (Srimati)  v.  Gangadhar  Seal , 
Boul.  600  ;  sc  Vyavastha  Darpana,” 
2nd  ed.,  p.  525 ;  Gooroo  Churn  v.  Qo- 
luckmoney  (1843),  Fulton,  165,  at 
p.  181 ;  Meenatchee  v.  Chedumbra, 
Mad.  Dec.  of  1853,  p.  61. 
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acquirer  is  entitled  to  treat  the  acquisition  as  separate  (see 
post,  pp.  248,  249). 

“  It  seems  agreed  that  maintenance  in  the  family,  during  the  period 
of  separate  acquisition,  though  it  contribute  to  the  end,  is  not  alone 
sufficient  to  affect  it  with  a  joint  character,  the  expenditure  for  the  purpose 
being  incidental.”  1 

It  has  been  held  that  property  acquired  by  a  coparcener  while  drawing 
an  income  from  coparcenary  property  is  joint.2 

As  to  property  purchased  from  money  acquired  by  the  exercise  of  a 
profession,  see  post,  p.  250. 

Where  with  comparatively  small  aid  from  the  coparcenary- 
property  the  separate  acquisition  of  a  distinct  property  is  made 
by  an  individual  member  by  his  own  labour  or  capital,  the 
acquirer,  according  to  the  Bengal  authorities,  is  entitled 
to  a  double  share  on  partition,3  no  such  share  being  given 
in  case  of  the  common  stock  being  only  improved  or 
augmented.4 

It  has  been  suggested  5  that  the  extra  share  allotted  to  the 
acquirer  may  be  treated  by  him  as  self-acquired. 

Whether  this  limitation  will  be  accepted  by  the  Judicial  Committee 
or  will  be  adopted  in  the  other  Provinces  may  be  open  to  question. 

Mr.  Mayne  6  says  that  the  text  of  Vasishta,7  on  which  it  is  founded, 
“  probably  applied  originally  to  self-acquisition  properly  so  called,  and 
that  it  cut  down  the  rights  of  a  self -acquirer,  instead  of  enlarging  the 
rights  of  one  who  has  made  use  of  common  property.  The  Smriti  Chan  drika 


1  Strange’s  “Hindu  Law,”  i.  214. 

2  Bameshaiya  Panday  v.  Bhagavat 
Panday  (1868),  4  Mad.  H.  C.  5.  See 
post ,  p.  250. 

3  Sheo  Dyal  Tewaree  v.  Judoonath 

Tewaree  (1868),  9  W.  R.  C.  R.  61,  at 

p.  04 ;  Sree  Narain  Berah  v.  Gooro 
Persliad  Berah  (1866),  6  W.  R.  C.  R. 
219  ;  Lai  Chand  Shaw  v.  Swarnamoye 

Basi  (1909),  13  C.  W.  N.  1133; 
Soorjeemoney  Bosses  ( Sreemutty )  v. 
Benobundoo  MulUch  (judgment  of 
Supreme  Court,  1855),  6  M.  I.  A.  526, 
at  p.  539 ;  Golab  Chand  v.  Goluk 
Monee  Bosses  (1843),  Pulton,  165 ; 
Jadumani  v.  Gangadhar  Seal ,  Boul. 

600  ;  “  Vyavastha  Darpana  ”  (2nd 
ed.),  521  ;  Gudadhur  Serma  v.  Ajod- 
heararu  Chowdry  (1794),  1  Bon.  Sel. 
R.  8  (new  ed.  7) ;  Koshul  Chukurwutty 
v.  Badhamth  Chukurwutty  (1811),  1 
Ben.  Sel.  R.  336  (new  ed.  448) ; 
Purtab  Bahaudur  Sing  v.  Tilukharee 


Sing  (1807),  1  Ben.  Sel.  R.  179  (new 
ed.  236)  ;  Kripa  Sindhu  Patjoshi  v. 
Iianhaya  Acharya  (1833),  5  Ben.  Sel. 
R.  335  (new  ed.  393) ;  “Mitakshara,” 
chap.  i.  s.  4,  para.  29 ;  “  Dayabhaga,” 
chap.  ii.  para.  41  ;  chap.  vi.  s.  1, 
paras.  14,  28.  See  ante,  p.  246. 

4  “  Mitakshara,”  chap.  i.  s.  4, 
paras.  30,  31. 

5  Bhattacharya’s  “  Hindu  Law,” 
2nd  ed.,  p.  228.  It  cannot  be  said  to 
have  been  acquired  without  detri¬ 
ment  to  the  paternal  estate  :  ante , 
p.  243. 

c  “Hindu  Law,”  8th  ed.,  pp.  367, 
368. 

7  “And  if  one  of  the  brothers  has 
gained  something  by  his  own  effort, 
he  shall  receive  a  double  share,” 
“  Vasishta,”  xvii.  51 ;  “  Mitakshara,” 
chap.  i.  s.  4,  para.  29 ;  “  Laya- 
bhaga,”  chap.  vi.  s.  1,  paras.  27-29. 
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and  Madhaviya  both  restrict  the  text  to  the  gains  of  learning,  when 
considered  to  be  partible  in  consequence  of  the  education  from  which  they 
sprung  having  been  imparted  at  the  expense  of  the  family.1  The  general 
principles  laid  down  by  Vijnanesvara  seem  to  exclude  the  idea  that  any 
special  and  exclusive,  benefit  can  be  obtained  to  any  co-heir  by  a  use  of 
the  family  property.2  Mr.  W.  Macnaghten  states  that  under  Benares 
law  no  such  benefit  can  be  obtained,  whatever  may  have  been  the  personal 
exertions  of  any  individuals,  but  that  the  rule  did  not  exist  in  Bengal.”  3 
As  the  <£  Mitakshara  ”  (chap.  i.  s.  5,  para.  29)  also  accepts  Vasishta’s 
text  the  same  rule  as  that  applied  in  Bengal  would  apparently  apply  to 
all  cases  governed  by  the  “Mitakshara.” 

Under  the  Bengal  school  of  law,  where  the  father  and  son  are  living 
together  as  a  joint  family,  the  father  takes  a  double  share  in  acquisitions 
made  by  a  son ;  if  they  have  been  made  by  the  use  of  joint  funds  the 
father  and  the  acquirer  take  two  shares  each,  and  the  rest  of  the  brothers 
one  share  each :  but  if  made  without  the  use  of  joint  funds  the  acqui¬ 
sitions  are  divided  half  and  half  between  the  father  and  the  son.  A  father 
claiming  a  share  of  property  acquired  by  his  son  is  not  bound  to  allow  the 
son  any  share  of  the  ancestral  property  in  his  hands.4 

This  rule  has  no  application  when  the  son  has  separated  from  his  father.5 * 

Coparcenary  Property  may  be  coparcenary  as  regards  some  members  of 

as  regards  .  .  u  ° 

some  copar-  a  joint  family,  while  other  members  of  the  family,  although 

ceners  only.  .  .  7  *  ...  _  ,  „  .  . 

coparceners  m  the  family  property,  have  no  share  therein.0 
Thus,  if  a  coparcener  dies  leaving  separate  property,  such 
property  becomes  the  coparcenary  property  of  his  descendants, 
but  his  collateral  coparceners  have  no  interest  therein.7 

Endowed  The  coparcenary  may  also  be  trustees  of  property  devoted  to 

property.  v  A  1  ° 

religious  or  pious  uses.8  This  class  of  property  is  incapable  of 
partition.8 


Separate  Property. 

property  ^  competent  to  a  member  of  a  joint  family  to  acquire 

property  for  himself  independently  of  his  coparceners.  Such 


1  “  Smriti  Chandrika,”  chap.  vii. 

para.  9,  and  see  futwah  in  2  William 
Macnaghten,  167. 

3  “Mitakshara,”  chap.  i.  s.  4, 
paras.  1-6. 

3  1  Wm,  Macnaghten,  52  ,*  2  Wm. 
Macn.  7  n,.  158,  160  n.,  162  n. 

4  Woom/i  Soonduree  Dossee  v. 
D  war  lea  Nath  Boy  (1868),  11  W.  R. 
C.  R.  72 ;  Dharma  Das  Kundu  v. 
Amulyadhan  Kundu  (1906),  33  Calc. 

1U9,  at  p.  1126;  10  C.  W.  ET.  765. 
In  the  latter  case  reliance  was  placed 

on  the  case  of  Sreenarain  Berali  v. 

Qooro  P&rshad  Berah  (1866),  6  W.  R. 

C.  R.  219,  but  the  question  of  the 


father’s  right  did  not  arise  in  that 
case.  Macnaghten’s  “  Hindu  Law,” 
vol.  ii.  pp.  163,  164  ;  Sircar’s  “  Vya- 
vastha  Darpana,”  2nd  ed.,  pp.  447- 
456 ;  “Dayabhaga,”  chap.  ii.  para.  71. 

5  See  Anund  Mohan  Paul  Chowdhry 
v.  Bhamasoondery  ( Breemutty ),  W.  R. 
1864,  C.  R.  352. 

6  Sec  Shamnarain  v.  Court  of  Wards 
(1873),  20  W.  R.  C.  R.  197. 

7  See  ante ,  p.  242. 

8  See  Bamchandra  Panda  v.  Bam 
Krishna  Mahapatra  (1906),  33  Calc, 
507. 

9  See  post ,  pp.  342,  343. 
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separate  acquisitions  can  be  dealt  with  at  the  pVeasure  of  the 
acquirer.1  In  default  of  a  will  they  pass  to  the  heir  of  the 
acquirer,2  who  will,  in  cases  under  the  Mitakshara  law,  if  he  be 
a  son,  take  them  as  coparcenary  property.3 

This  applies  to  Nambudri  Brahmins.4 

As  to  separate  property  of  a  member  of  a  tar  wad,  see  Krishnan  2s  air  y. 

Damodaran  2d air  (1912),  38  Mad.  48,  distinguishing  Govindan  Nair  v. 

Sankaran  Nair  (1909),  32  Mad.  351,  and  overrating  Ammanga  v.  U ppadorai 
PaHer  (1911),  34  Mad.  387. 

As  to  the  power  of  a  father  to  divide  his  self-acquired  property  unequally 
amongst  his  sons,  see  post,  p.  338. 

Property  acquired  in  the  following  ways  is  the  absolute 
property  of  the  acquirer.  Other  members  of  the  family  have 
no  interest  therein.5 

(a)  Property  acquired  by  an  individual  member  of  the  joint  Separate 
family  by  his  own  exertions,0  or  from  his  separate  capital,  or  acctulteltlona* 
on  his  own  credit,7  without  any  help  from,  or  detriment  to,  the 


1  J ugmohandas  Mangaldas  v.  Sir 
Mangaldas  Nathubhoy  { 1886),  10  Bom. 
528,  at  pp.  578,  580  ,*  Muddun  Gopal 
Thakoor  v.  Ram  Buksh  Pandey  (1863), 

6  W.  R.  C.  R.  71;  Sited  v.  Madho 
(1877),  1  All.  394  ;  Narottam  Jagjivan 
v.  Narsandas  Harihisandas  (1866),  3 
Bom.  H.  C.  A.  C.  J.  6  ;  Pur  shot  am 
Shama  Shenvi  v.  Vasudev  Krishna 
Shenvi  (1871),  8  Bom.  H.  C.  0.  C. 
196 ;  Bishen  Per  leash  Narain  Singh 
{Raja)  v.  Bawa  Misser  (1873),  12  B. 
L.  R.  430  ;  20  W.  R.  C.  R.  137  ;  S.  C, 
in  Court  below,  10  W.  R.  C.  R.  287  ; 
Nana  Narain  Rao  v.  Huree  Punth  Bhao 
(1862),  9  M.  I.  A.  96 ;  Marsh.  436  ; 
Nagalingam  Pillai  v.  Ramachandra 
Tevar  (1901),  24  Mad.  429 ;  Ramesh - 
war  Prosad  v.  Lachmi  Prosad  Singh 
(1903),  7  C.  W.  3Sf.  688  ;  Gunnaiyan 
v.  Kamahchi  Ayyar  (1902),  26  Mad. 
339,  at  p.  353 ;  Subbayya  v.  Surayya 
(1887),  10  Mad.  251  ;  Gangdbai  v. 
Vamanaji  (1864),  2  Bom.  H.  C.  (2nd 
ed.)  301.  See  Hanmantapa  v.  Jim- 
bai  (1900),  24  Bom.  547;  2  Bom. 
L.  R.  478. 

2  Katama  Natchiar  v.  The  Rajah  of 
Shivagunga  (1863),  9  M.  I.  A.  543,  at 
p.  613 ;  9  W.  R.  P.  C.  31,  at  p.  39  ; 
Balwant  Singh  {Rao)  v,  Kishori  {Rani) 
(1898),  25  I.  A.  54;  20  All.  267;  2 


C.  W.  N.  273. 

3  Chatturbhooj  Meghji  v.  Dharamsi 
Naranji  (1884),  9  Bom.  438,  at  p. 
450 ;  Ram  Narain  Singh  {Rajah)  v. 
Pertum  Singh  (1873),  11  B.  L.  R. 
397,  at  p.  404;  20  W.  R.  C.  R.  189, 
at  p.  191.  Ante,  pp.  241,  242. 

4  Vishnu  Nambudri  v.  Akkam  via 
(1910),  34  Mad.  496. 

5  Sec  Yamunabaiv.  Manuka i[ 1899), 
23  Bom.  60S,  at  p.  611 ;  1  Bom. 
L.  R.  95.  As  to  the  Bengal  school, 
see  ante,  p.  224. 

6  Tottempudi  Venkatarainam  v. 

Tottempudi  Seshamma  (1903),  27 

Mad.  228 ;  Somasundara  Mudaliar  v. 
Ganga  Bissen  Soni  (1904),  28  Mad. 
386  (income  derived  from  Government 
service).  This  would  not  include 
exertions  as  manager,  Sheo  Dyal 
Tewaree  v.  Judoonath  Tewaree  (1808), 
9  W.  R.  C.  R.  61,  at  p.  64.  As  to 
earnings  by  a  prostitute,  see  Chandra - 
reka  v.  Secretary  of  State  (1890),  14 
Mad.  163 ;  Boologam  v.  Swornam 
(1881),  4  Mad.  330. 

7  Nur singh  Bass  {Rai)  v.  Narain 
Doss  {Rai)  (1871),  3  N.  W.  P.  H.  C. 
217,  at  p.  235.  As  to  a  policy  of 
insurance,  see  Rajamma  v.  Ramakri - 
shnayya  (1905),  29  Mad,  121. 


250  SEPARATE  PROPERTY,  [CHAP.  VI. 

coparcenary  property,1  although  ho  may  have  been  maintained 
out  of  the  proceeds  of  the  family  property,2 

Property  may  be  acquired  by  members  of  a  joint  family  acting  as  partners 
without  aid  from  the  family  property,3 

(6)  Property  acquired  as  “gains  of  science,”4  i.e.  by  the 
practice  of  a  (learned)  profession  or  occupation,  where  the 
property  of  the  family  has  not  been  used  for  acquiring  such 
property,  or  in  the  special  education,  which  was  necessary  for 
the  purpose  of  practising  such  profession.5 

A  mere  general  education  or  maintenance,  even  during  the  time  of 
the  acquisition,6  at  the  expense  of  the  family,  would  not,  apparently, 
make  the  profits  of  the  profession  coparcenary  property,7  but  a  special 
education  for  the  particular  profession  would  stand  upon  a  different 
footing. 

The  “gains  of  science”  enumerated  in  the  “Dayabhaya”  (chap,  vi? 
s.  2,  paras.  2-12,  are  as  follows  : — 

1.  Prize  for  the  solution  of  a  difficulty. 

2.  Pee  for  instructing  a  pupil. 


1  Tottcmpudi  Venl'cttaratnarn  v. 

Tottcmpudi  Seshamma  (1903),  27 

Mad.  22S ;  Sodbuns  Lai  v.  Hurbuns 
Lai  (1805),  1  Ben.  Sel.  R.  91  (new 
ed.  121) ;  Purtab  Bahaudur  Sing  v. 
Tilukdharee  Sing  (1807),  1  Ben.  Sel. 
B.  179  (new  ed.  236) ;  Koul  Nath 
Singh  v.  Jagrup  Singh  (1830),  5  Ben. 
Sel.  R.  12  (new  ed.  14). 

2  See  Chabildas  Lallubhai  v.  Ramdas 
Chabildas  (1909),  11  Bom.  L,  R.  606. 

3  See  J  oharmalLadhoora  m  v.  Gh  dr  a  m 
j Harising  (1914),  39  Bom.  715;  17 
Bom.  L.  R.  293.  See  ante,  p.  239. 

1  “Manu,”  chap.  ix.  para.  206; 
“Narada  Smriti,”  chap.  ix.  para.  G. 
The  word  which  was  translated  by 
Colebrooke  as  “  gains  of  science  55  is 
said  to  be  literally  “  learning  money,” 
and  to  have  meant  money  acquired 
by  the  teaching  of  the  Vedas,  K. 
K.  Bhattacharya’s  “Joint  Hindu 
Family,”  pp.  661-667. 

5  See  cases  in  note  6  below. 

6  Strange’s  “Hindu  Law,”  i.  214, 
215 ;  “  Dayabhaga,”  chap.  vi.  s.  1, 
paras.  44-50.  See  Durvasula  Gangad- 
harudu  v.  Durvasula  Narasammah 
( 1872),  7  Mad.  H.  C.  47,  at  p.  49  ;  Cha- 
lahonda  Alasani  v.  Chalakonda  Patna' 
chalam  (1864),  2  Mad,  H.  C.  56,  at 


p.  76 ;  Chellaperoomall  v.  Vcrraperoo - 
mall ,  4  Mad.  Jur.  54,  240,  referred  to 
in  Mayne’s  “  Hindu  Law,”  8th  ed.,  p. 
361. 

7  Durga  Dat  Joshi  v.  Ganesh  Dat 
Joshi  (1910),  32  All.  305  (earnings  as 
astrologer) ;  Lahsman  Mayaram  v. 
Jamnabai  (1882),  6  Bom.  225  (earn¬ 
ings  in  Government  employment) ; 
Krishnaji  Mahadev  Mahajan  v.  Moro 
Mahadev  Mahajan  (1890),  15  Bom. 
32  (earning  as  KarJcun  [agent  in 
financial  or  revenue  collections]) ; 
DhunooJcdkaree  Lall  v.  Gunput  Lall 
(1868),  11  B.  L.  R.  201  note;  10 
W.  R.  C.  R.  122;  Valloo  Chetty 
(Pauliem)  v.  Sooryah  Cheiiy  ( Pauliem ) 
(1877),  4  I.  A.  109,  at  pp.  117,  118  ; 
1  Mad.  252,  at  pp.  261,  262  ;  Lachmin 
Kuar  v.  Debi  Prasad  (1897),  20  AIL 
435  (a  case  of  money  earned  as  a 
commissariat  officer) ;  Boologam  v. 
Swornam  (1881),  4  Mad.  330  (where 
it  was  attempted  to  treat  the  earnings 
of  a  dancing-girl  as  joint  property) ; 
Manchka  ( Bai )  v.  Narotam  Das , 
(1868),  6  Bom.  H.  C.  A.  C.  1  (earnings 
as  vakil) ;  see  Durvasula  Gangadharadu 
v.  Durvasula  Narasammah  (1872),  7 
Mad.  H.  C.  47 ;  Avayambal  v.  Kama - 
lambal,  19  M.  L.  J.  65, 
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3.  Pee  for  officiating  at  religious  rites. 

4.  Solving  a  question  relating  to  science. 

5.  Deciding  a  litigated  question. 

G.  Reward  for  the  display  of  science, 

7.  Prize  gained  in  a  disputation. 

8.  Prize  for  reading. 

9.  Gain  of  a  skilled  artist. 

10.  Stake  won  by  skill  in  play. 

(c)  Gifts  on  marriage 1  or  on  other  occasions,2  and  bequests.  Gifts  and 

bequests. 

The  payment  oi  the  marriage  expenses  out  of  coparcenary  property 
does  not  render  the  marriage  gifts  joint  property.3 

As  to  babaam  grants  of  ancestral  property,  see  post,  p.  268. 

As  to  gifts  and  bequests  to  a  son  in  cases  governed  by  the  Mitakshara 
school  of  law,  see  ante,  p.  244. 

As  to  gifts  and  bequests  to  the  joint  family,  see  ante,  p,  240. 

(d)  Grants  of  property  made  by  Government,4  whether  to  Grants  by 
a  stranger  or  to  a  kinsman  of  a  former  owner  of  the  land,  unless 

it  appears  from  the  grant  that  it  was  to  enure  for  the  benefit 
of  the  family,5  or  where  the  grantee  has  constituted  himself  a 


1  Adhar  Chandra  Chatterjee  v. 
Nobin  Chandra  Chatterjee  (1907),  12 
C.  W.  N.  103 ;  Beharee  Ball  Roy  v. 
Loll  Chunder  Roy  (1876),  25  W.  R. 
C.  R.  307. 

2  See  4 4  Mitakshara,”  chap.  i.  s  4, 

para.  2.  “  Manu  ”  (chap.  ix.  para. 

206)  includes  gifts  presented  as  a 
mark  of  respect  to  a  guest ;  “  Narada” 
(chap.  xiii.  paras.  6,  7)  includes  gifts 
by  father  and  mother.  Krishnaswnmi 
Naidit  v.  Seethalakshmi  Animal  (1915), 
39  Mad.  1029  (gift  for  maintenance). 

3  Sheo  Gobind  v.  Sham  N a rain 
Singh  (1875),  7  N.  W.  P.  75. 

4  Katama  Natchiar  v.  Rajah  of 
Shivagu?iga  (1863),  9  M-  X.  A.  543, 
at  p.  610 ;  2  W.  R.  P.  C.  31,  at  p. 
38 ;  Beer  Pertaib  Sahee  (Baboo)  v. 
Rajender  Pertab  Sahee  ( Maharajah ) 
(1867),  12  M.  I.  A.  1,  at  p.  34  ;  9 
W.  R.  P.  C.  15,  at  p.  21.  See  Raja 
Jee  Bahadur  Garu  (Raja)  v.  Partha - 
saradhi  Appa  Row  (1902),  30  I.  A. 

14 ;  26  Mad.  202  ;  S  C.  W.  N.  105. 
See  Soohraj  Koowar  (Mussumat  Thu - 
hrain)  v.  Government  (1871),  14  M.  I. 
A.  112 ;  Hurpurshad  v.  Sheo  Dyal 
(1876),  3  I.  A.  259 ;  26  W.  R.  0.  R. 
55;  Brij  Indar  Bahadur  Singh  v. 


Janhi  Koer  (Ranee)  (1877),  5  X.  A. 

1 ;  Share  Bahadur  Singh  (Thakur)  v. 
Dariao  Kuar  (Thakurain)  (1877),  3 
Calc.  645.  See  Jagamtha  v.  Rama- 
bhadra  (1888),  11  Mad.  380 ;  Ram 
NundtiJi  Singh  v.  Janki  Koer  (Mu- 
harani)  (1902),  29  I.  A.  178,  at 
p.  193 ;  29  Calc.  828,  at  p.  851 ; 

7  0.  W.  N.  57,  at  p.  72  ;  4  Rom.  L,  R. 
664.  As  to  a  sale  by  Government  of 
property  which  had  been  claimed  as  an 
escheat,  see  Malian  v.  P urushothama 
(1889),  12  Mad.  287.  As  to  the 
enfranchisement  of  an  inam,  see  Gun- 
naiyan  v.  Kamakehi  Ayyar  (1902), 
26  Mad.  339,  and  cases  there  cited ; 
Subbar  ay  a  Moduli  v.  Kamu  Chetti 
(1899),  23  Mad.  47. 

5  Hurpurshad  v.  Sheo  Dyal  (1876), 

3  I.  A.  259;  26  W.  R.  C.  R.  55; 
Govind  Rao  (Sri  Mahaut)  v.  Situ 
Ram  Kcsho  (1898),  25  I.  A.  195 ;  21 
All.  53 ;  2  0.  W.  N.  681.  As  where 
the  grant  merely  operated  as  an 
ascertainment  of  the  claim  for 
revenue,  and  a  release  of  the  re¬ 
versionary  right  of  the  Crown,  Ka- 
rayana  v.  Chengalamma  (1886),  10 
Mad.  1.  See  Radhabai  v.  Nanarav 
(1879),  3  Bom.  151. 
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trustee  for  the  family, 1  or  where  there  has  been  a  family  arrange¬ 
ment,2  or  apparently  where  a  family  custom  has  treated  them 
as  joint.3 

The  quality  of  the  estate  in  regard  to  its  descendibility  would  not, 
primd  facie,  be  altered  by  the  regrant.4 

It  was  held  in  Baijnath  Prasad  Singh  v.  Tej  Bali  Singh  (1916),  38  All. 
590,  that  where  an  impartible  estate  is  lost  to  a  certain  family  and  on  the 
representation  of  a  member  of  that  family  the  Government  makes  a  grant 
in  his  favour  without  any  special  term  or  condition,  the  property  is  joint 
family  property  in  the  hands  of  the  member  of  the  family  to  whom  the  grant 
is  made. 

Recovery  of  (e)  Coparcenary  property  which  had  been  lost  to  the  family,5 
otherwise  than  by  voluntary  and  valid  alienation,6  but  recovered 
by  an  individual  member  without  the  aid  of  the  family  property  7 
from  a  stranger  holding  adversely  to  the  family.8 

There  must  have  been  an  express  or  implied  abandonment 
of  their  rights  by  the  coparceners,  and  the  coparceners  must 
have  been  in  a  position  to  sue.9 

Where  the  property  recovered  under  these  conditions  con¬ 
sists  of  land,10  the  recoverer,  except  perhaps  he  be  the  father, 


1  See  Hardeo  Bux  ( Thakoor )  v. 
Jawahir  Singh  ( Thakoor )  (1877),  4 
I.  A.  17 8  ;  3  Calc.  522  ;  6  I.  A.  161  ; 
Sookraj  Koowar  ( Mussumai  Thukrain) 
v.  Government  (1871),  14  M.  I.  A. 
112;  Share  Bahadur  Singh  ( Thakur ) 
v.  Dariao  Kuar  ( Thakurain )  (1877), 
3  Calc.  645 ;  J Ramanund  Koer  (Tha¬ 
kurain)  v.  Baghunath  Koer  ( Thaku¬ 
rain) )  (1881),  9  I.  A.  41 ;  8  Calc. 
769 

2  See  Kedar  Nath  ( Maharaj )  v. 
Batan  Singh  (Thakur)  (1910),  37  I.  A. 
161  ;  32  All.  415;  14  C.  W.  N.  985 ; 
12  Bom.  L.  R.  656. 

3  See  Madharav  Manohar  v.  At- 
maram  Keshav  (1890),  15  Bom.  519. 

4  See  Venkata  Narashnha  Appa 
Row  (Sri  Rajah)  v.  Rangayya  Appa 
Row  ( Sri  Rajah)  (1905),  20  Mad.  437. 

5  This  does  not  apply  to  a  case 
where  the  property  was  held  by  a 
person  claiming  to  be  a  member  of  the 
family,  Biss  ess  ur  Chuckerhutty  v.  Seeiul 
Chund&r  Chuckerhutty  (1868),  9  W.  R. 
C.  R.  69 ;  S.  C.  8  W.  R.  C.  R.  13. 

6  Bajaha  v.  Trimbak  Vishvanath 


(1909),  34  Bom.  106 ;  11  Bom.  L.  R. 
1122. 

7  “  Yajnavalkya,”  bk.  ii.  v.  119; 
“  Mitakshara,”  chap.  i.  s.  5,  para.  11 ; 
“  Manu,”  chap.  ix.  para.  209  ;  Bolakee 
Sahoo  v.  Court  of  Wards  (1870),  14 
W.  R.  C.  R.  34 ;  Naraganii  Acham - 
magaru  v.  V enkatachalapati  Nayani - 
varu  (1881),  4  Mad.  250,  at  p.  259, 

8  Naraganii  Achammagaru  v.  V en¬ 
katachalapati  Nayanivaru  (1881),  4 
Mad  250,  at  p.  259. 

9  Ibid . ;  Visalatchi  Ammal  v.  Anna- 
samy  Sastry  (1870),  5  Mad.  H.  C. 
150 ;  Jugmohandas  Mangaldas  v.  Sir 
Mangaldas  Nathubhoy  (1886),  10  Bom. 
528,  at  p.  551 ;  Shamnarain  Singh  v. 
Rughooburdyal  (1877),  3  Calc.  508, 
at  p.  511  ;  1  C.  L.  R.  343,  at  pp. 
345,  346.  See  also  Bissessur  Chucker- 
butty  v.  Seetul  Chunder  Chuckerhutty 
(1868),  9  W.  R.  C.  R.  69;  S.  C. 
(1867),  8  W.  R.  C.  R.  13. 

10  K.  K.  Bhattacharya  (ce  Law  Re¬ 
lating  to  the  Joint  Hindu  Family," 
p.  061)  considers  that  this  distinction 
only  applies  to  arable  land. 
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is  not  entitled  to  the  property  absolutely,  but  he  is  entitled  on 
partition  to  take  one-fourth  share  as  a  reward  for  the  recovery, 
and  he  has  to  share  the  remainder  with  his  brethren.1 

Where  the  recoverer  is  the  father,  the  Mitakshara  vnuld 
apparently  give  him  the  whole  of  the  property,2  but  the  autho¬ 
rities  of  the  Bengal  school  make  no  distinction  between  a 
recovery  by  the  father  or  one  by  another  coparcener.3 

The  redemption  of  property  is  not  a  recovery  within  the  meaning  of 
this  rule.4 5 

The  use  of  family  money  for  the  purpose  of  recovering  such  property 
does  not  necessarily  make  it  joint  /' 

CO  In  a  case  governed  by  the  Mitakshara  school  of  law,  obstructed 
property  inherited  by  obstructed  inheritance  (Scipratibandha)shQVliagG' 
i.e,  from  some  person  other  than  a  natural  or  adopted  father, 
father’s  father,  or  father’s  father’s  father.7 

Property  inherited  by  a  single  son  from  his  mother  would 
apparently  not  be  coparcenary  property,  but  the  question  is  by 
no  means  clear. 

As  to  property  inherited  by  several  sons,  see  ante ,  pp.  238-241. 

As  pointed  out  by  Mr.  J,  C.  Ghose,8  according  to  the  Smritis  it  is 
only  in  property  derived  from  a  paternal  grandfather  that  the  sons  have 


1  “  Mitakshara,”  chap.  i.  s.  4,  para. 

3 ;  Colebrooke’s  “  Digest,”  vol.  iii. 
p.  365  ;  “  Daya-Krama  Sangraha,” 
chap.  iv.  s.  2,  para.  9.  See  Kara - 
ganti  Achammagaru  v.  Venkatachala - 
pati  Nayanivaru  (1881),  4  Mad.  250, 
at  p.  259.  Where  the  property 
is  impartible,  the  recoverer  would 
apparently  be  entitled  to  a  reward. 
Ibid.,  pp.  259,  260. 

2  Chap.  i.  s.  5,  para.  11. 

8  “Dayabhaga,”  chap.  vi.  s.  2, 
paras.  36-39 ;  “  Daya-Krama  San¬ 
graha,”  chap.  iv.  s.  2,  paras.  7,  8 ; 
William  Macnaghten,  voL  i.  52 ;  vol. 
ii.  157.  In  Bolakee  Sahoo  v. 
Court  of  Wards  (1870),  14  W.  R.  C. 
R.  34,  the  right  of  the  father  to  the 
whole  was  maintained,  but  the  ques¬ 
tion  as  to  his  being  entitled  only  to 
an  extra  share  does  not  seem  to  have 
been  raised. 

4  Visalatchi  Ammal  v.  Annasamy 
Sastry  (1870),  5  Mad.  H.  C.  150. 

5  Bachcho  Kuwar  v.  Bliaram  Bos 


(1906),  28  All.  347. 

6  Ante,  p.  241,  note  10. 

7  Aiar  Singh  v.  Thalcar  Singh 
(1908),  25  I.  A.  206  ;  35  Calc.  1039  ; 
12  C.  W.  K.  1049  ;  10  Bom.  L.  R. 
790  ;  Gurumurthi  JReddi  v.  Gurammal 
(1908),  32  Mad.  88 ;  Timannacharya 
v.  Balacharya  (1903),  4  Bom.  L.  R. 
457 ;  Nund  Coomar  Latt  (Baboo)  v. 
Bazeeoddeen  Hossein  (1872),  10  B. 
L.  R.  183;  18  W.  R.  C.  R.  477; 
Nallatamhi  Gheiti  (Bayadur)  v.  Mu- 
Jcunda  Chetti  (Bayadur)  (1868),  3 
Mad.  H.  C.  455  ;  Samiriadha  Pittai  v. 
Thangathanni  (1895),  19  Mad.  70; 
Lochun  Singh  v.  Nemdharee  Singh 
(1873),  20  W.  R.  C.  R.  170  ;  Pitam 
Singh  v.  Ujagar  Singh  (1878),  1  All. 
651 ;  Jawahir  Singh  v.  Guy  an  Singh 
(1868),  3  Agra  H.  C.  78.  See  Ghose's 
“  Hindu  Law,”  2nd  ed.,  pp.  375,  376. 

8  “Hindu  Law,”  2nd  ed.,  p.  375, 
see  “  Mitakshara,”  chap.  i.  s.  4  ;  and 
Karuppai  Nachiar  v.  Sankanarayam 
Chctty  (1903),  27  Mad.  300,  at  p.  307. 
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equal  rights  with  the  father,  but  according  to  Mr.  Colebrooke,  the  Mitak- 
shara  includes  as  coparcenary  property  everything  obtained  to  the 
detriment  of  the  mother’s  estate.1 

In  Karuppai  Nachiar  v,  Sankanarayan  Chatty  (1903),  27  Mad.  300, 
the  Madras  High  Court,  and  in  Parson  (Bai)  v.  Somli  (Bai)  (1912),  36  Bom. 
424;  14  Bom.  L.  R.  400,  the  Bombay  High  Court,  held  that  sons  inheriting 
from  a  mother  took  as  tenants  in  common,  but  this  is,  it  is  submitted,  not 
in  accordance  with  the  views  of  the  Judicial  Committee  in  Vcnkayamma 
Qaru  ( Raja  Chelikani)  v.  Venkaiaramanayamma  ( Raja  Cheb'kani),  29  I.  A. 
156  ;  25  Mad.  678  ;  7  C.  W.  N.  1  ;  4  Bom.  L.  R.  657,  ante,  pp.  238,  239. 

As  to  property  inherited  from  a  maternal  grandfather,  see  ante, 
pp.  241,  242. 

Under  the  Bengal  school,  inherited  property,  from  whomso¬ 
ever  it  be  inherited,  is  the  separate  property  of  a  male  heir. 

(g)  Accretions  to  separate  property  of  any  kind  and  savings 
therefrom,  and  property  purchased  with  the  income  thereof,  or 
from  the  proceeds  thereof.2 

A  member  of  a  joint  family  claiming  property  as  separate 
must  show  of  what  the  separate  property  consists,3  and  that  it 
was  his  separate  acquisition.4 

As  to  the  presumption  with  regard  to  the  family  being  joint, 
see  ante ,  pp.  220-228. 

Property  5  purchased,  either  at  a  private  sale  or  at  a  sale 
in  execution  of  a  decree  of  a  Civil  Court,6  or  held  by  or  in  the 
name  of,  or  settled  with  7  a  coparcener  in  a  family  which  is 
joint  in  estate,8  is,  if  held  in  a  manner  not  inconsistent  with  the 
property  being  joint,  presumed,  apart  from  special  circum¬ 
stances,  to  have  belonged  to  the  coparcenary  at  the  time  of  its 
acquisition.9 


1  See  ante ,  p,  243. 

2  See  Booniadi  Ball  ( Bukshee )  v. 
Bewkee  Nundun  Lall  ( Bukshee ) 
(1873),  19  W.  R.  C.  R.  223. 

3  Gane  Bhzve  Parab  v.  Kane  Bhive 
(1867),  4  Bom.  H.  C.  A.  C.  J.  169. 

4  Bipro  Prosad  Mytee  v.  Kenae 

Boyee  (1865),  3  W.  R.  C.  R.  165  ;  S.  C. 
on  remand,  5  W.  R.  C.  R.  82. 

6  This  includes  money  due  on  a 
bond,  Kalee  Sunkur  Bhadooree  v. 
Eshan  Ohunder  Bhadooree  (1872),  17 
W.  R.  0.  R.  528. 

6  Bari  Singh  v.  Sher  Sing  (1909), 
31  All.  282. 

7  Bwo  Soonduree  Bebia  v.  Boor g a 

Boss  Bhuttacharjee  (1871),  16  W.  R. 

G  R-  265, 


8  They  may  have  separated  in  food 
or  worship,  ante ,  p.  221. 

9  Bhinrn  Bas  Pandey  v.  Shama - 
soondri  Bibiali  (1843),  3  M.  I.  A.  229, 
at  p.  240  ;  6  W.  R.  P.  C.  43,  at  p.  44  ; 
Prankishen  Paul  Chowdhry  v.  Mo- 
thooramoliun  Paul  Chowdhry  (1865), 
10  M.  I.  A.  403 ;  5  W.  R.  P.  C.  11  ; 
Bissessur  Ball  Sahoo  v.  Buchmessur 
Singh  (Maharajah)  (1879),  6  I.  A. 
233,  at  p.  236 ;  5  0.  L.  R.  477,  at  p. 
479 ;  Ckeetha  (Mussumat)  v.  Mihe&n 
Lai  (Baboo)  (1867),  11  M.  I.  A.  369; 
Luximan  Row  Sadasow  v.  Mullar 
Row  Bajee  (1831),  2  Knapp.  60 ;  5 
W.  R.  P.  C.  67 ;  Parbati  Basi  v. 
Baihuntha  Nath  Be  (Raja)  (1913), 
is  0.  W,  N,  428 ;  16  Bonn  Lf  R.  1Q1; 
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There  is  no  similar  presumption  in  the  case  of  property  purchased  by  Dependent 
or  in  the  name  of  dependent  members  of  the  family,  who  have  no  vested  members* 
interest  in  the  joint  family,  as,  for  instance,  a  son-in-law  living  in  the 
house,1  a  wife,2  under  the  Bengal  school  of  law  a  son  when  the  father  is 
alive,3  or  a  female  member  of  the  family ; 4  but  whore  the  property  had 
been  purchased  by  the  managing  members  in  such  name  the  presumption 
might  arise.5 

“  In  the  case  of  an  ordinary  Hindu  family  who  are  living 
together,  or  have  their  entire  property  in  common,  the  presump¬ 
tion  is  that  all  that  any  one  member  of  the  family  is  found  in 
possession  of  belongs  to  the  common  stock.  That  is  the  ordinary 
presumption,  and  the  onus  of  establishing  the  contrary  is  thrown 
on  the  member  of  the  family  who  disputes  it.5’  6 

cc  The  fact  of  the  Hindu  family  is  enough  to  put  the  purchaser  upon 


Kanhia  Lai  v.  Debi  Das  (1899),  22 
All.  141 ;  Yanamula  Venkayama 
{Stree  Rajah)  v.  Yanumida  Boochia 
Vankondora  { Stree  Rajah)  (1870), 
13  M.  I.  A.  333;  13  W.  R.  P.  C. 
4 ;  Bodh  Sing  Doodhooria  v.  Gnnesh 
Chunder  Sen  (1873),  12  B.  L.  B. 
317,  at  p.  327;  19  W.  B.  C.  B. 
356,  at  p.  357  ;  Prannath  Ghowdhry  v. 
Kashimth  Roy  Ghowdhry,  W.  B.  1864, 
C.  B.169 ;  Ramphul  Singh  v.  Degnarain 
Singh  (1881),  8  Calc.  517 ;  10  C.  L. 
B.  489  ;  Jugodumba  Debia  v.  Rohince 
Delia  (1875),  23  W.  B.  C.  B.  422  ; 
E eera  Ball  Roy  v.Bidyadhur  Roy  (1874), 
21  W.  B.  C.  B.  343  ;  Cassumbhoy  Ah- 
medbhoy  v.Ah  medbhoy  Eubibhoy  (1887), 
12  Bom.  280,  at  p.  309 ;  Annundo 
Mohun  Roy  v.  Lamb  (1862),  Marsh, 
169 ;  1  Hay,  374 ;  Eait  Singh  v. 
Dabee  Singh  (1870),  2  N.  W.  P.  308  ; 
Nur singh  Dass  { Rai )  v.  Narain  Dass 
{Rai)  (1871),  3  N.  W.  P.  217;  &  C. 
on  appeal  (1876),  26  W.  B.  C.  R.  17 ; 
Gopeekrist  Gosain  v.  Gungapersaud 
Gosain  (1854),  6  M.  I.  A.  53  ;  Subbayya 
v.  Surayya  (1887),  10  Mad.  251; 
Svhbayya  v.  Chellamma  (1886),  9  Mad. 
477  (where  waste  lands  were  brought 
under  cultivation) ;  Gopee  Lall  v. 
Bhugwan  Doss  ( Mohunt )  (1869),  12 
W.  R.  C.  B.  7  ;  Narayan  Deshpande  v. 
Anaji  Deshpande  (1880),  5  Bom.  130 ; 
Nihnoney  Bhooya  v.  Gunga  Narain 
Shahur  Roy  (1864),  1  W.  B.  C.  B. 
334.  See  Balaram  Bhaskarji  v. 
Ramchandra  Bhaskarji  (1898),  22 
Bom*  922  j  Shib  Pershad  Qhucherbutty 


v.  Gunga  Monee  Debee  (1871),  16 
W.  B.  O.  B.  291  ;  Dacia  Singh  v. 
Toofrtnce  Si?igh  (1864),  1  W.  B.  0.  B. 
306  ;  Beharce  Lai  {Lalla)  v.  Modho 
Pershad  {Lalla)  (1866),  6  W.  B.  C.  R. 
69. 

1  Dossee  Monee  Dossee  v.  Ram 
Chand  Mohur  (1867),  7  W.  B.  C.  B. 
249. 

2  Ghowdrani  v.  Tariny  Kanth  Lahiri 
Chowdry  (1882),  8  Calc.  545.  This 
decision  was  reversed  on  the  facts, 
Dharani  Kani  Lahiri  v.  Kristokumari 
Chowdhrani  (1886),  13  I.  A.  70 ;  13 
Calc.  181.  See  Bindoo  Bashince 
Debee  v.  Pearce  Mohun  Bose  (1866), 
6  W.  R,  C.  B.  312. 

3  Sarada  Prosad  Bay  v.  Mahananda 
Ray  (1904),  31  Calc.  448. 

4  Narayana  v.  Krishna  (1884),  8 
Map.  214. 

5  See  Chand  Eurree  Maitee  v. 
Norcndro  Narain  Roy  {Rajah)  (1873), 
19  W.  B.  C.  B.  231.  The  purchase 
was  made  by  the  managing  member 
in  the  name  of  the  family  priest. 

6  Bannoo  v.  Kashee  Ram  (1877),  3 
Calc.  315,  at  p.  317 ;  Sudanund 
Mohapattur  v.  Soorjo  Monee  Dayee 
(1869),  11  W.  B.  C.  B.  436.  This 
presumption  applies  also  to  the  case 
where  the  property  has  passed  by 
sale  into  the  hands  of  third  parties 
and  has  been  redeemed  by  private 
purchase  by  a  coparcener ;  Gooroo 
Pershad  Roy  v.  Debee  Pershad  Teicarce 
(1866),  6  W.  R,  C.  R,  58, 
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inquiry,  and  it  lie  deals  with  a  single  member  without  obtaining  proof  that 
the  property  is  separate  property  he  does  so  at  his  own  risk.”  1 

There  has  been  some  conflict  as  to  whether  it  is  necessary  for  tho 
person  claiming  the  property  as  joint  to  prove  that  there  was  a  nucleus 
of  family  property  from  which  the  property  in  question  might  have  been 
acquired,  or  whether  mere  proof  that  the  acquirer  was  at  the  time  of  the 
acquisition  a  member  of  a  Hindu  family  is  not  sufficient.2  Mr.  Mayne  3 
seeks  to  reconcile  these  decisions  by  pointing  out  how  the  burden  of  proof 
\  uries  in  accordance  with  the  nature  of  the  claim  to  separate  property. 

In  a  recent  case  the  Allahabad  High  Court 4  has  laid  down  that  in  Mitak- 
fchara  cases  proof  of  nucleus  is  necessary,  but  that  none  is  necessary  in 
cases  governed  by  the  Davabhaga.  The  judges  relied  on  the  decision 
in  Samdn  Promt!  Ray  v.  Mahannmfa  Ray  (1004),  31  Calc.  448,  but  in  that 
case,  which  was  governed  by  the  Bengal  school,  the  property  was  acquired 
during  the  lifetime  of  the  father,  and  therefore  there  was  no  presumption 
that  the  property  was  joint.*’ 

It  is  obvious  that  there  may  be  joint  property  without  a  pre-existing 
nucleus.6 

It  is  difficult,  if  not  impossible,  to  lay  down  a  rule  which  will  suit  the 
circumstances  of  each  case,  but  every  weight  must  be  given  to  the  practice 
of  sharing  property  in  common  as  members  of  a  joint  family  which 
prevails  among  Hindus.  It  rarely  happens  that  a  case  depends  upon  the 
mere  necessity  to  prove  the  existence  of  a  nucleus  of  family  property. 

When  it  is  proved  that  there  was  family  property,  the  fruits  of  which 
were  capable  of  providing  for  the  acquisition  of  the  property  in  question, 


1  Shibosoondtry  Dosscc  v.  Rakhall 
Doss  & 'tricar  (1S64),  1  W.  B.  C.  B.  38. 

a  The  following  cases  assert  that  it 
is  unnecessary  to  prove  a  nucleus  .* 
T a  ruck  Chundcr  Poddar  v.  Jodeshur 
Hi  under  Koondoo  (1873),  11  B.  L.  B. 
103 ;  19  W.  B.  C.  B.  178 ;  Gdbind 
Chundcr  Mookerjee  v.  Doorgapersad 
Baboo  (1874),  14  B.  L.  B.  337  ;  22 
W.  B.  C.  R.  248;  Shushed  Mohun 
Pal  Chowdhry  v.  Aukhil  Chundcr 
Bancrjce  (1878),  25  W.  R.  C.  B.  232 ; 
VfdamUi  v.  Sarayana  (IS 77),  2  Mad. 
10  ;  Tara  Churn  Mookerjee  v.  Joyna- 
rain  Mookerjee  (1887),  8  W.  B.  C.  B. 
226.  In  the  following  cases  a  different 
view  was  entertained  :  Dmrkaprasad 
v.  Jamnadas  (1910),  13  Bom.  L.  R. 
133;  Bholanaih  Mahta  v.  Ajoodhia 
Persad  Sookul  { 1873),  12  B.  L.  B.  336  ; 
20  W.  R.  C.  R.  65 ;  Denonath  Shaw 
v.  Burrynarain  Shaw  (1873),  12 
B,  L.  B.  349 ;  Kristo  Chunder  Kur- 
mokar  v.  Rughoonath  Kurmokar  (1873), 
12  B.  L.  R.  352,  note ;  Burish 
Chunder  Doss  v.  Gouree  Pershad 
Chatterjee  (1871),  16  W.  R,  0.  R.  162  ; 
Khihit  Chunder  Chose  r.  Koonj  Loll 


Dhur  (1868),  11  B.  L.  R.  194,  note; 
10  W.  R.  C.  R.  333  ;  Radhika  Prasad 
Dey  v.  Dharma  Dasi  Debi  ( Mussumat ) 
(i860),  3  B.  L.  R.  A.  C.  124;  11 
W.  R.  C.  R.  490.  See  Pran  Kristo 
Mojoomdar  v.  Bhageerutee  Gooptia 
(Sreemutty)  (1873),  20  W.  R.  C.  R. 
158 ;  Chimdro  Tara  Deba  v.  Buksh 
Alt  (1869),  II  W.  R.  C.  R.  305; 
Burish  Chundcr  Mookerjee  v.  Mokhoda 
Debia  (1872),  17  W.  R.  C.  R.  564; 
Sudanund  Mohapattur  v.  Soorjo 
Monee  Dayee  (1869),  11  W.  R.  C.  R. 
436,  at  p.  438. 

3  Hindu  Law,”  8th  ed.,  pp.  373, 
374. 

4  Goiind  Chandra  Das  v.  Radha 
Kristo  Das  (1909),  31  ill.  477.  See 
also  Ram  Kiskm  Das  v.  Tunda  Mai 
(1911),  33  All  677. 

5  Ante,  pp.  218,  219. 

6  See  Karsondas  Dharamsey  v. 
Gangdbai  (1908),  32  Bom.  479;  10 
Bom.  L.  R.  184  ;  Laldas  Narandas  v. 
MoUbai  (1908),  10  Bom.  L.  R.  175; 
Haridas  Latji  v.  Xarotham  (1911),  14 
Bom.  I.  R*  237 ;  ante,  pp.  238  et  seq . 
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it  is  clear  that  the  burden  is  upon  the  person  who  alleges  that  the  property 
was  a  separate  acquisition.1 

The  absence  of  a  nucleus  may  be  a  factor  of  considerable  importance 
for  the  purpose  of  determining  a  question  as  to  whether  property  was  a 
separate  acquisition.2 

The  fact  that  the  property  had  increased  during  a  long  period  to  a 
considerable  value  from  a  small  nucleus  of  family  property  is  not  sufficient 
to  rebut  the  presumption  that  it  was  all  family  property.3 4 

The  doctrine  of  nucleus  has  no  application  to  Khojas.1 

The  purchase  of  property  in  the  name  of  one  coparcener,  or  trs©  of  nam© 
the  use  of  his  name  in  documents  relating  to  the  property,5  or  membe?.duai 
the  carrying  on  of  law  suits  by  him  alone,6  or  an  entry  of  his 
name  in  revenue  records,7  does  not  by  itself  show  that  the 
acquisition  was  separate,  or  that  there  had  been  a  separation, 
particularly  where  that  member  is  the  managing  member  of 
the  family  ;  8  but  where  a  purchaser  from  such  member  has  been 
misled,  the  family  may,  in  some  cases,  be  estopped  from  claiming 
the  property  as  joint,9  and  in  conjunction  with  other  evidence 
of  separation,  or  of  separate  acquisition,  such  evidence  may  be 
of  importance.10 

The  presumption  may  be  rebutted  by  showing  that  the  Rebuttal  of 

_  presumption. 


1  Lai  Bahadur  v.  Kankaia  Lai 
(1907),  34  I.  A.  65;  29  All.  244; 
11  a  W.  N.  417  ;  9  Bom.  L.  R.  597  ; 
Anandrao  Gunpuirao  v.  Vasantrao 
Madhavraa  (1907),  34  Mad.  262,  note  ; 
11  C.  W.  W.  N.  478  ;  9  Bom.  L.  R.  595. 
See  Lara  Churn  Mooherjee  v.  Joy- 
narain  Mooherjee  (1867),  8  W.  R. 
C.  R.  226. 

2  Bhaguhai  v.  Tuharam  (1905),  7 
Bom.  L.  R.  169. 

3  Tottempudi  Venhataratnam  v.  Toi- 
tempudi Seshamma  (1903), 27  Mad.  22$. 

4  Jan  Mahomed  v.  Latu  Jaffar 
(1913),  38  Bom.  449;  15  Bom.  L.  R. 

1044. 

6  Ante,  p.  254.  JDhurm  Las  Pandey 

v.  Shama  Soondri  Libiah  (1843),  3 

M.  L  A.  229,  at  p.  240  ;  6  W.  R.  P.  C. 
43,  at  p.  44  ;  Parbati  Dasi  v.  Baikuntha 

Nath  Le  (Baja)  (1913),  18  C.  W.  N. 
428 ;  16  Bom.  L.  R.  101 ;  Janokee 
Lassee  v.  Kisto  Komid  Singh  (1862), 
Marsh.  1 ;  Leela  Singh  v.  Toofanee 
Singh  (1864),  1  W.  R.  C.  R.  306; 
Beharee  Lai  (Jjalla)  v.  Modho  Per  shad 
(LaUa)  (1866),  6  W.  R.  0.  R.  69; 
Runjeei  Singh  v.  Madud  AH  (1868), 

H.L. 


3  Agra,  222  ;  Shibosoondery  Losses  v. 
Bakhall  Loss  SirJcar  (1864),  1  W.  R. 
C.  R.  38 ;  Mun  Mohinee  Labee  v. 
Soodamonec  Labee  (1865),  3  W.  R.  C. 
R.  31.  See  Umrithnath  Chowdhy  v. 
Goureenath  Chowdhry  (1870),  13  M.  I. 
A.  542  ;  6  B.  L.  R.  232  ;  15  W.  R.  P. 
C.  10  ;  Vedavalli  v.  Naraijana  (18 77), 
2  Mad.  19 ;  Kundan  Lai  v.  Shankar 
Lai  (1913),  35  All.  564. 

6  Leela  Singh  v.  Toofanee  Singh 
(1865),  1  W.  R.  C.  R.  306. 

7  J  ussoondah  v,  Ajodhia  Per  shad 
(1867),  2  IndL  Jur.  N.  S.  261.  See 
Rewa  Prasad  Sukal  v.  Leo  Dutt  Ram 
Suhal  (1899),  27  I.  A.  39;  2  Calc. 
515 ;  4  0.W.  K.  582. 

8  Kishen  KomvX  Singh  v.  Janokee 
Lossee  (1862),  W.  R.  Sp.  No.  3 ;  1 
IncL  Jur.  O.  S.  23. 

*  See  Gour  Chunder  Biswas  v. 
Greesh  Chunder  Biswas  (1867),  7 
W.  R.  C.  R.  120,  at  p.  122. 

10  See  Bholanaih  Mahta  v.  A joodhm 
Persad  Sookul  (1873),  12  B.  L.  R. 
336 ;  20  W.  R.  C.  R.  65 ;  Peary  LaU 
v.  Bhawoot  Koer  (1862),  W.  R.  Sp. 
No.  18. 

S 
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property  has  been  self-acquired  from  separate  funds,  without 
the  aid  of  the  coparcenary  property,  and  that  the  property  is 
held  separately,1  or  by  proof  of  separation  before  the  acquisi¬ 
tion,  or  by  proof  that  at  the  time  of  acquisition  there  was  no 
family  property  out  of  which  it  could  have  been  acquired,2  or 
by  proof  of  separation  after  the  purchase,  and  exclusive  possess- 
sion  of  the  property  thereafter,3  or  by  proof  of  the  assent  of 
coparceners  to  the  property  being  treated  as  separate.4 

Evidence  as  to  the  source  of  the  purchase- money  is  generally  the  most 
satisfactory  mode  of  proof,  but  It  is  not  indispensable.6 

Where  it  is  admitted  or  proved  that  property  in  dispute  was 
not  originally  coparcenary  property,6  or  was  not  acquired  by  use 
of  coparcenary  funds,7  or  that  a  partition  has  already  taken 
place,8  the  burden  lies  upon  the  person  alleging  the  property  to 
be  joint. 

Where  property  was  in  its  origin  a  separate  acquisition  of 
an  individual  member  of  the  family,  the  burden  of  proving 
that  it  has  become  joint  property,  i.e.  that  its  character  has 
been  changed  by  treatment,9  is  on  the  person  making  the 
assertion,10 

There  is  no  presumption  that  a  family  possesses  any  particular 
property,11  or  any  property  at  all.12  A  person  who  claims  a 


1  Lokenath  Surma  v.  Ooma  Moyee 
Dabee  (1864),  1  W.  R.  C.  R.  107. 

2  See  frunga  Ifhur  Chatter jee  v. 
Soorjo  Nath  Chatter  jet  (1871),  15 
W.  B.  C.  B.  446. 

3  JBholanath  Mahta  v.  Ajoodhia 
Pcrsad  Sookul  (1873),  12  B.  L.  R. 
336 ;  20  W.  B.  C.  B.  65. 

4  See  Knllinnji  v.  Bczonji,  32  Bom. 
512  ;  10  Bom.  L.  B.  754. 

5  See  Dhnnn  Das  Pandey  v.  Shama 
Soondri  Dibiah  (Mussurmt)  (1843), 
3  M.  I.  A.  229 ;  6  W.  B.  P.  C.  43 ; 
Dhunookdharce  Lull  v.  Gunput  Loll 
(1868),  11  B.  L.  K.  201,  note;  10 
W.  R.  C  B.  122  ;  Bholanath  Mahta  v. 
Ajoodhia  Persad  Sookul  (1873),  12 
B.  L.  R.  336 ;  20  W.  R.  C.  R.  85. 

6  See  Atar  Singh  v.  Thakar  Singh 
(19Q8),  35  X.  A.  206 ;  35  Cate.  1039 ; 
12  C.  W.  N.  1049 ;  10  Bom.  L.  R.  790, 

7  Narayan  Babaji  v.  Nana  Manokar 
(1870),  7  Bom.  H.  a  A,  C.  J.  153,  at 

pp-  m  m, 


8  Pam  Ghulam  Singh  v.  Pam 
Behari  Singh  (1895),  IS  All.  90; 
Narayan  Babaji  v.  Nana  Manohar 
(1870),  7  Bom.  H.  C.  A.  C.  J.  153,  at 
pp.  176,  177  ;  Pam  Gobind  Koond  v. 
Hossein  Ah'  (Moulrie  Syud )  (1867),  7 
W.  B.  C.  B.  90  ;  Vinayak  Narsinvh 
v.  Datto  Govind  (1900),  25  Bom.  367  ; 
Prcm  Ckund  Dan  v.  Darimha  Dcbia 
(1871),  15  W.  B.  C.  B.  238. 

9  Ante,  p.  245. 

10  See  Yenkatara  m  a  n  ay  a  m  m  a  Gam 
{Sri  Paja  Chelikani)  v,  Appa  Pau 
Bahadur  Gam  (1897),  20  Mad.  207,  at 
p.  220.  This  decision  was  set  aside  on 
appeal  (1902),  29  I.  A.  156;  25  Mad. 
678 ;  7C.  W.  N.  1,  but  this  dictum  as 
to  the  burden  of  proof  was  untouched 
by  the  decision  of  the  Judicial 
Committee. 

11  See  Obhoy  Churn  GKose  v.  Gobind 
Chunder  Dey  (1882),  9  Calc.  237. 

18  TooUeydas  Ludha  v.  Prmji  Tri * 
puyufa*  (1888),  13  Bom,  61,  at  p,  60  { 
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share  in  property  as  belonging  to  a  joint  family,  of  which  he  is 
admitted  or  has  been  proved  to  be  a  member,  must  prove  either 
that  the  property  was  held  or  acquired  by  the  members  of  the 
family  as  such,1  or  that  the  person  in  whose  possession  it  is  is 
a  member  of  the  family.2 

He  may,  of  course,  rebut  evidence  of  self-acquisition  by 
evidence  as  to  the  source  of  the  acquisition,  or  by  other  evidence 
tending  to  show  that  the  property  was  joint. 

There  is  in  India  a  considerable  quantity  of  immovable  pro-  impartible 
perty  which,  although  partible  by  nature,  is  by  custom  or  by  properfcy* 
the  terms  of  a  grant  by  the  Government,  impartible,  in  the  sense 
that  it  always  descends  to  a  single  heir,  and  is  not  coparcenary 
property. 

In  Bengal,  Behar,  and  Orissa,3  except  in  the  Jungle  Mehals 
of  Midnapore,  and  other  districts  where  local  customs  4  prevail,5 
impartible  zemindaries  are  not  recognized.  This  rule  does  not 
apply  to  a  principality  ( Raj ).6 

44  The  nature  of  the  estate  and  the  existence  or  otherwise  of  a  sj)ecial 
family  custom  are  questions  of  fact  to  be  determined  on  the  evidence 
available  in  each  case.”  7  ‘The "burden  of  proof  is  upon  the  person  alleging 
impartibility.8 


Ramkishan  Das  v.  Tunda  Mai  (1911), 
33  All.  677.  See  Nandbhai  Qanpairav^ 
Dhairyavan  v.  Achratbai  (1886),  12. 
Bom.  122,  at  p.  131. 

1  See  Balaram  Bhaskarji  v.  J Ram- 
chandra  Bhaskarji  (1898),  22  Bom. 
922,  at  p.  931  ,*  Obhoy  Churn  Chose  v. 
Cobind  Chunder  Dey  (1882),  9  Calc. 
237. 

2  Cases,  ante,  p.  255,  note  6,  and 
p.  257,  note  5.  A  different  view  was 
entertained  in  Shiu  Colam  Bing  v. 
Barm  Sing  (1868),  1  B.  L.  R.  A.  C. 
164,  at  p.  167,  where  it  was  said, 
“  He  must,  at  least,  show  that  the 
defendants  whom  he  sues  constitute 
a  joint  family,  and  that  the  property 
in  question,  became  joint  property 
when  acquired,  or  that  at  some  period 
since  its  acquisition,  it  has  been 
enjoyed  jointly  by  that  family.” 

2  Ben.  Reg.  XI.  of  1793. 

4  Local  custom  does  not  include 
a  family  custom,  see  Deedar  Hossein 
(Rajah)  v.  Zahoor-on  Nissa  (Ranee) 
(1841),  2  M.  I.  A.  441. 

«  Sen,  Reg.  x  of  1810, 


6  See  Beer  Perfab  Sahe  (Baboo)  v. 
Render  Pertab  Sahee  (Maharajah) 
t  J67),  12  M.  I.  A.  1 ;  9  W.  R.  P.  0. 
w  _  Cunesh  Dutt  Si7igh  (Baboo)  v. 

MohesTiur  Singh  (Maharaja)  (1855), 
6  M.  I.  A.  164. 

7  Venkata  Narasimha  Appa  Rom 
(Sri  Raja)  v.  Pcnthasarathy  (Sri  Raja) 
(1913),  41  I.  A.  51,  at  p.  61  ;  37  Mad. 
199,  at  p.  210  ;  17  C.  W.  N.  1221, 
at  p.  1224 ;  15  Bom.  L.  R.  1010, 
at  p.  1014 ;  Mallikarjuna  (Srimantu 
Raja  Yarlagadda)  v.  Yarlagadda 
Durga  (Srimantu  Raja)  (1890),  17 
I.  A.  134  ;  13  Mad.  406  ;  Kochi  Kali - 
yana  Rengappa  Kalakka  Tholct  Udayar 
v.  Kachi  YuvaRengappa  Kalakka  Thola 
Udayar  (1905),  32  I.  A.  261,  at  p. 
269;  28  Mad.  508,  at  p.  515;  10 
C.  W.  NT.  95,  at  p.  106  ;  7  Bom.  L.  R. 
907  ;  Durga  Charan  Mahto  v.  Raghu- 
nath  Mahto  (1913),  18  C.  W.  N.  55. 

8  Venkata  Narasimha  Appa  Row 
(Sri  Raja )  v.  Parthasarathy  (Sri 
Raja)  (1913),  41  I,  A.  51,  at  p.  61  ; 
37  Mad.  199,  at  p.  209 ;  17  0.  W.  N. 
1221,  at  p.  1224  ;  15  Bom,  L,  R,  10X0, 
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!?<*/,  palayam.  In  most  eases  such  property  is  annexed  to  a  Raj}  or  principality,1  or 
to  a  Palayam,  or  to  some  other  hereditary  office ;  but  a  custom  of  descent 
according  to  the  law  of  primogeniture  may  exist  by  Mackdr  or  family 
custom,  although  the  estate  may  not  be  a  raj  or  palayam .2 

A  private  individual  cannot  create  an  impartible  estate,3  or  provide 
that  it  should  always  descend  to  a  single  heir.4 

The  following  are  instances  where  the  custom  of  impartibility  in  the 
sense  of  the  property  being  held  by  a  single  individual  is  to  be  found : — 
Raj.  (a)  Zemindaries,  especially  in  the  Madras  Presidency,  partaking  of 

the  nature  of  a  Raj  or  sovereignty.5 

Palayam.  (&)  Palayams  (tracts  of  country  governed  by  a  Poligar  or  petty  chieftain 

as  a  principality  or  Raj) 6  in  the  Madras  Presidency,7 

An  estate  which  is  neither  a  Raj  nor  a  Palayam  may  also  by  family 
custom  be  impartible.8 

Grunts  by  (c)  Saranjams  9  or  Jaghirs.10  Although  Saranjams  are  primd  facie 

Government,  impartible,  they  may  be  originally  partible,  or  become  so  by  family  usage.11 

at  p.  1014  ;  Durga  Char  an  Mahto  v.  Rajah  Yenumala)  v.  Ram-andora  Qaru, 
Raglmnaih  Mahto  (1913),  18  C.  W.  N.  (Sri  Rajah  Yenumala)  (1870),  0  Mad. 

H.  C.  93,  at  p.  105.  See  cases  in 
1  A  Raj  t£  in  its  very  nature  Norton  L.  C.  pp.  478-480. 
excludes  the  idea  of  division  ”  in  8  See  Wilson's  “  Glossary,”  p.  391. 

the  sense  of  partition  among  the  sons  :  7  KacH  Kaliyana Rengappa Kalakha 

Gunc.sh  Dutt  Singh  v.  Mohrshur  TJiola  Udayarx.  Kachi  Yuva  Rengappa 
Singh  (Maharajah)  (1855),  6  M.  I.  A.  Kalakha  Thola  Udayar  (1905),  32 
164,  at  p.  1ST.  I.  A.  261 ;  28  Mad.  508 ;  10  C.  W.  N. 

ihuilamun  Singh  (Choirdhry)  v.  95;  Naragunty  Lutchmeedavamah  v. 
Xcidid'ho  Konwari  (Mussamut)  Yengama  Naidoo  (1861).  9  M.  I.  A  66  * 
(1875),  2  I.  A.  263;  1  Cafe.  133;  1  W.  R.  P.  C.  30. 

Urjun  Sin g  (Raumt)  v.  Ghunsiam  8  Chintamun  Singh  (Chowdhry)  v. 

Sing  (R a wnt)  (1851),  5  M.  I.  A.  Konwari  (Mussamut)  (l$7 5). 

See  Shyamanand  Das  Mohapatraiyee  2  I.  A.  263 ;  1  Calc.  153 ;  Shyama- 
Ramakanta  Das  Mohapatra  (1904),  Tiund  Das  Mohapw.tr  a  v.  Rama  Kanta 
32  Calc.  6  (reversed  on  the  facts  on  Das  Mohapatra  (1904),  32  Calc.  6 ; 
appeal,  Rama  Kanta  Das  Mahapatra  Urjun  Sing  (Raumt)  v.  Ghunsiam  Sing 
v.  Shamanand  Das  (Ghowdhun)  (1909),  (Rawut)  (1851),  5  M.  X.  A.  169. 

36 1.  A.  49  ;  36  Calc.  590 ;  13  C.  W.  N.  9  Grants  generally  of  Revenue 
581;  11  Bom.  L.  R.  53);  As  to  evi*  made  by  Maratha  sovereigns,  see 
dence  of  the  custom  of  primogeniture,  Wilson’s  “  Glossary,”  p.  465.  Kara- 
see  Mohcsh  Chundcr  Dhal  v.  Satru-  yan  Jagannath  Dikshit  v.  Vasudeo 
ghan  Dhal  (1902),  29  I.  A.  62;  29  Vishnu  Dikshit  (1890),  15  Bom.  247; 
Calc.  343  ;  6  C.  W.  N.  459  ;  4  Bom.  Ramchandra  Maniri  v.  Venkatrao 
L.  R.  372 ;  Rama  Kanta  Das  Maha -  (1882),  6  Bom.  598. 

patra  v.  Shamanand  Das  (Chowdhuri)  10  Grants  by  the  Sovereign  see 
(1909),  36  I.  A.  49 ;  36  Calc.  590 ;  13  Raghcjirao  Saheb  (Shrimant  * Rajs 
C.  W.  N.  581 ;  11  Bom.  L.  R.  530  ;  Bahadur)  v.  Lahshmanrao  Saheb  (Shri- 
Ralvadru  Samant  Singh  (Choudhury)  ?nani  Rajs  Bahadur)  (1912),  39  I  A 
v.  Bimhadhur  Roy  (1916),  1  Pat.  202;  36  Bom.  639-  16  C  W  N 
L- J- 309  \a,!ie’  P-  32‘  1058  ;  »  Bom.  L.  E.  1226  Nilmoni 

Pirojshah  v.  Manxbhai  (1911),  36  Singh  ( Sajah )  v.  Bahranath  Singh 
Bom  53;  13  Bom.  L.  B.  963;  (1882),  91.  A.  104;  9  Calc.  187;  see 

Rameshwar  Prosad  Singh  v.  Lachmi  ante,  p.  251. 

PVofiod  Singh  (1903),  31  Calc.  Ill;  11  Madhavrav  Manokar  v.  Aimaram 
7  C.  W.  N.  688 ;  see  post,  pp.  533,  534.  Keshav  (1890),  15  Bom.  519.  See 

1  f:  532‘ ,  G°P°l  Hari  v.  Ramakant  (1896),  21 

6  bee  bavundevamma  Garu  ( Sri  Bom.  458,  at  p.  460. 
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Grants  by  Government,  at  any  rate  in  the  Southern  Mahratta  country, 
in  the  absence  of  any  provision  in  the  grant,  or  any  custom  would  follow 
the  ordinary  rule  of  ancestral  property,1  especially  where  they  are  granted 
for  the  maintenance  of  the  family.2  Sanads  in  common  form  under  Mad. 

Reg.  XXV.  of  1802  do  not  alter  the  partibility  of  the  property.3  There  is 
no  presumption  that  grants  to  the  holder  of  an  office  are  impartible.4 

Grants  of  jagliirs  are  prime  facie  for  life,  but  may  be  made  heritable  by 
appropriate  words.5 

As  to  the  descent  of  jaghirs  in  the  Punjab,  see  Act  IV.  (Punj,  C.)  of  1000. 

It  has  been  held  that  land  held  as  appertaining  to  the  office  of  desai,  D&aaL 
who  was  formerly  the  officer  employed  in  the  Mahratta  country  in 
superintending  the  collection  of  the  Government  revenues  and  other 
duties,  is  prime  facie  partible.6 7 

There  is  similar  authority  with  regard  to  the  office  of  deshpande,  an  Deshpande. 
hereditary  revenue  accountant  of  a  district  or  a  certain  number  of  villages,7  es  imu 
and  to  the  office  of  deshmulch,  who  is  a  district  Revenue  officer.8 

On  partition,  however,  the  right  of  the  officer  to  allowances  for  the 
performance  of  the  duties  of  his  office  must  be  reserved.9 

A  mere  arrangement  for  the  convenient  performance  of  the  services 
of  the  officer  is  on  a  different  footing  from  a  custom.10 

Where  the  services  have  been  abolished,  a  family  custom  might  still 
render  the  property  impartible.11 

The  terms  of  the  grant  might,  of  course,  create  impartibility.13 

The  office  of  Pattern ,  an  office  of  dignity  in  a  family  governed  by  the  Pattern. 
Aliya  Satana  law,  is  impartible.13 

(d)  Service  tenures,  such  as  the  ghatwal 14  tenures  in  Manbhoom  and  Service 

tenures. 


1  Bodhrao  Bunmonl  v.  Nursing 
Rao  (1856),  6  M.  I.  A.  426 ;  Panchana- 
dayyan  v.  Nilakandayyan  (1883),  7 
Mad.  191. 

2  Visvanadha  NaicJc  v.  Bungaroo 
Teroomala  Naick ,  Mad.  Dec.  of  1851, 
74.  See  cases  in  Norton’s  L.  C.  pp. 
279,  478. 

3  Venkata  Narasimha  Appa  Row 
(Sri  Raja)  v.  Parthasarathy  Appa  Row 
(Sri  Raja)  (1913),  41  I.  A.  51,  at 
p.  61 ;  57  Mad.  199,  at  p.  209  ;  17 
C.  W.  N.  1221 ;  15  Bom.  L.  R.  1010  ; 
Mallikarjuna  (Srimantu  Raja  Yarla - 
gadda)  v.  Yarlagadda  Durga  (Srimantu 
Raja)  (1890),  17  I.  A.  134 ;  13  Mad. 
406. 

4  Sethuramaswamiar  v.  Meru- 
swamiar  (1909),  34  Mad.  470. 

5  Ram  Saran  Lall  v.  Ram  Narayan 
Singh  (1914),  42  Calc.  305. 

6  Adrishappa  v.  Qurushidappa 
(1880),  7  I.  A.  162  ;  4  Bom.  494  ; 
Shidhojirav  v.  Naikojirav  (1873),  10 
Bom.  H.  C.  228. 

7  Ramrao  Trimbak  Deshpande  v. 

Yeshvantrao  Madhavrao  Deshpande 


(1885),  10  Bom.  327.  In  this  case 
the  custom  of  impartibility  was  es¬ 
tablished.  See  Steele,  p.  229. 

8  Gopalrav  v.  Trimbakrav  (1886),  10 
Bom.  598.  In  that  case  also  the  custom 
of  impartibility  was  established. 

9  Adrishappa  v.  Qurushidappa 
(1880),  7  I.  A.  162;  4  Bom.  494. 
See  Bom.  Act  III.  of  1874,  s.  8. 

10  See  Gopalrav  v.  Trimbakrav 
(1886),  10  Bom.  598. 

11  Radhabai  v.  Ananirav  Bhagvant 

Deshpande  (1885),  9  Bom.  198 ; 

Ramrao  Trimbak  Deshpande  v.  Ye¬ 
shvantrao  Madhavrao  Deshpande 
(1885),  10  Bom.  327. 

12  See  Gopal  Bari  v,  Ramakant 
(1896),  21  Bom.  458,  at  p.  462. 

13  Timmappa  Beggade  v.  Mahalinga 
Heggade  (1868),  4  Mad.  H.  C.  28. 

14  “  Lands  granted  either  rent  free 
or  at  a  low  rate  of  assessment  to 
public  ferrymen  or  to  officers  guard¬ 
ing  passes  in  the  hills.  In  Birbhum 
the  lands  were  granted  at  a  fixed 
rate  of  assessment  in  perpetuity  to 
the  holders  and  their  descendants,  as 
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Bheerbhoom,1  digimri  tenures,2  and  those  attached  to  village  offices  in 
Madras.3 

u  Hereditary  offices,  whether  religious  or  secular,  are  treated  by  the 
Hindu  law  writers  as  naturally  indivisible ;  but  modem  custom,  whether 
or  not  it  be  strictly  in  accordance  with  ancient  law,  has  sanctioned  such 
partition  as  can  be  had  of  such  property,  by  means  of  a  performance  of 
the  duties  of  the  office,  and  the  enjoyment  of  the  emoluments  by  the 
different  coparceners  in  rotation.”  4 

There  seems  to  be  no  reason  why  a  family  custom  of  im- 
partibility  should  not  be  discontinued.5 

The  question  whether  property  purchased  from  the  income 
of  an  impartible  estate  governed  by  the  Mitakskara  school  of 
law,  and  the  savings  from  the  income  of  such  estate,  form  part 
of  the  estate  or  are  the  separate  property  of  the  owner  is  a 
question  of  intention  to  incorporate  the  acquisitions  writh  the 
original  estate,0 

It  would  seem  that  tiie  burden  of  showing  that  the  acquisitions  had  been 
incorporated  in  the  original  estate  lies  upon  the  person  alleging  that  fact.7 


long  as  the  revenue  is  paid,  although 
apparently  no  longer  connected  with 
the  i>t*rformance  of  any  particular 
duty. — Bog.  XXIX.,  1814.”'  Wilson's 
“  Gke&ary,”  p.  173.  See  Baden 
Powells  ”  Land  Systems  of  British 
India,”  vol.  i.  pp.  532,  5S2-587. 

1  Lduna nd  Sing  Bahadoor  {Raja)  v. 
The  Bengal  Government  (1855),  0 
M.  I.  A.  101,  at  p.  125;  1  W.  R.  P.  0. 
20  ;  HurlaU  Singh  v.  Jorawun  Singh 
(1837),  0  Ben.  Sel.  R.  150  (new  edition, 
204).  See  Nilmoni  Singh  {Rajah)  v. 
Bakranath  Singh  (1882),  9  I.  A.  104  ; 
9  Calc.  187 ;  Doorga  Pershad  Singh 
{Ttkfirt)  v.  Doorga  Koocree  ( Tehaelnee ) 
(1873),  20  W.  B.  C.  R.  154. 

2  Durga  Prasad  Singh  (Raja  Sri  Sri) 
v.  Bmjanath  Bunt  (1912),  39  I.  A.  133  ; 
30  Calc.  090 ;  10  C.  W.  X.  482 ;  14 
Bom.  L.  B.  445. 

3  Alymalummaul  v.  Vcncatoovien, 
2  Mad.  Dec.  85,  referred  to  in  Mayne’s 

Hindu  Law,”  Sth  ed.  051  ;  Badit  v. 
JIumt  Bhai  (1883),  7  Mad.  230. 

4  Mancharam  v.  Pranshanhar 
(3882),  0  Bom.  298,  at  p.  299.  As 
to  priestly  earnings,  see  Bhatta- 
chary&’s  “  Law  of  the  Joint  Family,” 
PP*  459-463  ;  Khedroo  Ojha  v.  Deo 
Ranm  Koomar  ( Mmmmul )  (1800), 
5  W.  R.  0.  R.  222  ;  Becharam  Baner- 
jee  v.  Tkahoormonee  Debia  (Sree 


muttee )  (1808),  10  W.  R.  O.  R.  114. 

5  See  ante,  p.  30. 

6  Janhi  Pershad  Singh  v.  Dwarha 
Pershad  Singh  (1913),  40  I.  A.  170,  at 
p.  181 ;  35  All.  391,  at  p.  401  ;  17 
C.  W,  N.  1029,  at  p.  1039;  15  Bom. 
L.  R.  853,  at  p,  862  ;  Parbati  Kumari 
Debi  ( Srimati  Rani)  v.  Jagadis 
Chunder  Dhabal  (1902),  29  I.  A.  82, 
at  p.  98  ;  29  Calc.  433,  at  p.  453  ;  6 
C.  W.  N.  490,  at  p.  495 ;  4  Bom.  L.  R. 
365 ;  Sardbjtt  Par  tap  Bahadur  Sahi 
v.Indarjit  Partap  Bahadur  Sahi  (1904), 
27  All.  203,  at  p.  252.  As  to  the 
private  property  of  a  Sovereign 
Prince,  see  Secretary  of  State  v.  Ka- 
machee  Boye  Sahaba  (1859),  7  M.  I.  A. 
470,  at  p.  537 ;  4  W.  R.  P.  C.  42,  at 
p.  45 ;  Strange's  “  Hindu  Law,”  vol. 
ii.  pp.  329,  330. 

7  Jagadamba  Kumari  {Rani)  v. 
Wazir  N.  Singh  {Thahur)  (1917),  2 
Pat.  L.  J.  239  ;  Janhi  Pershad  Singh 
v.  Dwarha  Pershad  Singh  (1913),  40 
I.  A.  170,  at  p.  181 ;  35  All  391,  at  p. 
401 ;  17  C.  W.  N.  1029,  at  p.  1039  ;  15 
Bom.  L.  R.  853,  at  p.  862 ;  Parbati  Ku¬ 
mari  Debt  ( Srimati  Rani)  v.  Jagadis 
Chunder  Dhabal  (1902),  29  I.  A.  82, 
at  p.  98 ;  29  Calc.  433,  at  p.  453 ;  6 
C.  W.  X.  490,  at  p.  495 ;  4  Bom.  L.  R. 
365  ;  Rajeswara  Qajapaty  Naraina  Deo 
Maharajulungaru  {Sri  Sri  Sri  Rajah) 
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(e)  Grants  made  out  of  the  revenues  of  an  imj>arlible  estate  for  the 
maintenance  of  the  junior  members  of  the  family  and  their  direct  male  line 
(called  in  some  parts  of  India  babuana  grants,1  and  in  the  case  of  grants 
to  women  on  marriage  sohag  grants.2)  On  the  death  of  the  last  heir  of  the 
grantee  these  revert  to  the  estate. 

As  to  a  babuana  grant  for  the  benefit  of  a  junior  member  of  the  family 
and  his  direct  male  line,  see  Ramchandra  Marwari  v.  Mudeskioar  Singh 
(1906),  33  Calc,  1158 ;  10  0.  W.  N.  979  ;  Durgadut  Singh  v.  Rameshivar  Singh 
(1909),  36  I.  A.  176  ;  36  Calc.  943  ;  13  C.  W.  N.  1013 ;  11  Bom.  L.  R.  901 ; 

Lalitesu'ar  Singh  v.  Bhabesuxir  Singh  (1908),  35  Calc.  823 ;  12  C.  W.  N.  958  ; 
Ekradesunr  Singh  v.  Ja7ieshwari  Babmsin  (1914),  41  I.  A.  275;  42  Calc. 

582 ;  18  C,  W.  N.  1249 ;  17  Bom.  L.  R.  18.  According  to  Hazari  Mali 
Rabu  v,  Abaninath  Adhurjya  (1912),  17  C.  W.  N.  280,  at  p.  287,  in  the  case  of 
property  being  carved  out  of  an  impartible  estate  for  the  maintenance  of 
a  son  and  his  descendants  “  the  view  may  be  maintained  that  it  has  all  the 
incidents  of  ancestral  property.” 

Except  that  it  may  be  liable  for  the  maintenance  of  the  Not  copar- 
younger  members  of  the  family,3  an  impartible  estate  itself  pro^rty. 
cannot  be  regarded  as  coparcenary  property,  inasmuch  as  by 
the  custom  of  the  family,  it  is  held  by  a  single  individual,4 

It  is  the  exclusive  property  of  the  owner,  subject  to  any 
custom  restricting  his  powers  of  alienation,  and  no  other 
member  of  the  family  has  any  joint  interest  in  it.5 

It  was  formerly  considered  that  coparcenary  property  would  include 
property  which  by  custom  is  held  and  enjoyed  by  a  single  member  of 
the  family,  but  in  which  there  was  a  right  of  survivorship.6 

In  a  recent  case  in  Bombay,7  Jenkins,  C.J.,  said  this :  “No  doubt 


v.  Virapratapah  Rudra  Qajapaty  Na- 
raina  Deo  Maharajulunguru  ( Sri  Sri 
Sri)  (1869),  5  Mad.  H,  C.  31,  at  p.  41 ; 
Kotta  Ramasmi  Chetti  v.  Banguri 
Seshama  Nayanivaru  (1881),  3  Mad. 
145,  at  p.  150.  A  different  view  was 
expressed  in  Sarabjit  Pariap  Bahadur 
Sahi  v.  Indarjit  Partap  Bahadur  Sahi 
(1904),  27  All.  203,  at  p.  252 ;  Rama- 
sami  Kamaya  NaiJc  v.  Sundara- 
lingasami  Kamaya  Naik  (1893), 
17  Mad.  422,  at  p.  444.  Of.  post , 
pp.  474,  475. 

1  Durgadut  Singh  v.  Ra^neshicar 
Singh  Bahadur  (Maharajah  Sir)  (1909), 
36  I.  A.  176 ;  36  Calc.  943  ;  13  C.  W.  N. 
1013 ;  11  Bom.  L.  R.  901.  As  to  the 
alienation  of  such  grants,  see  ibid. 

*  Ekrade&war  Singh  v.  Janeshwari 
Babmsin  (1914),  41 1.  A.  275 ;  42  Calc. 
582;  18C.W.N.  1249;  17Bom.L.R. 
18. 

3  LalUeshwar  Singh  v.  Rameshwar 


Singh  (1909),  36  Calc.  481,  at  p.  483; 
13  C.  W.  N.  838,  at  p.  841';  see  Gur 
Perskad  Singh  v.  Dkani  Rai  (1910), 
38  Calc.  182  ;  15  0.  W.  N.  49.  This 
liability  arises  from  the  relationship  of 
the  individual  to  the  holder,  and  not 
on  account  of  any  coparcenary  interest : 
Rama  Row  (Sri  Rajah)  v.  Rajah  of 
Pittapur  (1915),  39  Mad.  396. 

4  See  Tara  Knmari  (Thakurani) 
v.  Ghaturbhuj  Narayan  Singh  (1915), 
42 1.  A.  192 ;  42  Calc.  1 179 ;  19  C.  W.  N. 
1119  ;  17  Bom.  L.  R,  1012.  It  was 
held  otherwise  in  Bawani  Ghutam  v. 
Deo  Raj  Kuari  (1883),  5  AIL  542  ; 
but  see  below. 

5  Zamindar  of  Karvetnagar  v.  Dossji 
Varu  (Sree  Mahant)  (1909),  32  Mad. 
429. 

8  See  wrde,  pp.  260,  26 J. 

7  Bachoo  v.  Mankorebai  (1904),  29 
Bom.  51,  at  p.  57;  6  Bom.  L.  R.  268; 
S.  C.  on  appeal,  Bachoo  Harkisondas 


264 


IMPARTIBLE  PROPERTY* 


[CHAP.  VI* 


the  property  claimed  in  Raglmmdhct s  ease 1  was  impartible,  but  at  one 
time  it  was  the  common  notion  that  even  in  impartible  property  all  the 
male  members  of  a  joint  family  were  coparceners  subject  to  the  qualifica¬ 
tion  that  the  enjoyment  was  by  one  member  of  the  family  alone,  and  it 
was  considered,  rightly  or  wrongly,  that  there  was  warrant  for  this  view 
in  a  number  of  decisions  of  the  Privy  Council,  and  notably  Naragunty  v. 
Vengama,*  Shiva  gunga  case,3  the  Tipper  ah  case,4  Siree  Rajah  Yanumula 
Venkayamah  v.  Stree  Rajah  Y anumula  Boochia  Vankondara f  Chowdliry 
CMntamun  Singh  v.  Mussamut  Nowluclco  Konwari.®  I  mention  these 
cases  as  to  all  of  them  Sir  James  Colville,  who  delivered  the  judgment 
in  Raghunadha' s  case,  was  a  party ;  and  if  it  was  his  view  that  the 
impartible  zemindari  belonged  to  the  whole  family,  then  the  decision  in 
Raghunadha* s  case  would  seem  to  have  proceeded  on  circumstances  very 
closely  resembling  those  with  which  we  are  now  dealing.  But  whatever 
may  have  been  the  opinion  that  prevailed  at  that  time,  it  has  now  been 
definitely  decided  by  the  Privy  Council  in  Rani  Sartaj  Kuan  v.  Rani 
Devraj  Kuari ,7  and  in  Sri  Raja  Rao  Venkata  Bury  a  v.  Court  of  Wards ,8 
that  in  impartible  properties  there  is  no  coparcenary,  so  that  in  the  light 
of  these  latter  decisions  it  cannot  be  said  that  the  conditions  in  Raghunadha*  s 
case  were  in  all  respects  identical  with  those  now  under  consideration.” 

No  question  of  separation  in  estate  9  can  arise  in  the  case  of  an  impartible 
Raj ;  as  there  is  nothing  upon  which  such  separation  can  operate.10 

According  to  the  Madras  High  Court  the  successor  to  an  impartible 
estate  governed  by  the  Mitakshara  law  cannot  recover  debts  due  to  his 
predecessor  without  a  certificate  under  Act  VII.  of  1889. 11  According  to 
the  Calcutta  High  Court  he  does  not  require  a  certificate.12  It  is  submitted 
that  the  latter  view  is  correct. 

As  to  inheritance  to  impartible  property,  see  post ,  Chap.  XVII. 

Alienation.  The  holder  of  an  impartible  estate  can,  in  the  absence  of  a 

v.  Mankorebai  (1907),  34  I.  A.  107 ;  1  W.  R.  P,  C.  30. 

31  Bom.  373  ;  11  C.  W.  N.  769  ;  9  3  (1863),  9  M.  I.  A.  543,  at  p.  589  ; 

Bom.  L.  R.  646 ;  see  also  Rajah  of  2  W.  R.  P.  C.  31. 

Kalahasti  v.  Achigadu  (1905),  30  4  (1869),  12  M.  I*  A.  523,  at  p. 

Mad.  454,  differing  from  Nachiappa  540  ;  3  B.  L.  R.  P.  C.  13. 

Chettiar  v.  Chinnayasami  Naicker  5  (1870),  13  M.  I.  A.  333,  at  p.  339; 

(1906),  29  Mad.  459,  and  from  Kali  13  W.  R.  P.  C.  21. 

Krishna  Sarkar  v.  Raghunath  Deb  6  (1875),  2  I.  A.  263,  at  pp.  269, 
(1903),  31  Calc.  224 ;  Rama  Row  270 ;  1  Calc.  153. 

(Sri  Rajah )  v.  Rajah  of  Pitfapur  7  (1888),  15  I.  A.  51 ;  10  All, 

(1915),  39  Mad.  396.  In  Baijnath  272. 

Prasad  Singh  v.  Tej  Bali  Singh  8  (1899),  26  I.  A.  83 ;  22  Mad. 

(1916),  38  All.  590,  it  was  considered  383  ;  3  C.  W.  N.  415 ;  1  Bom.  L.  R, 

that  the  impartible  property  was  joint  777. 

family  property.  Zamindar  of  Kar -  9  Post,  p.  325. 

vetnagar  v,  Dossji  V am  ( Sree  Mahant)  10  Laliteshwar  Singh  v.  Rameshwar 

(1909),  32  Mad.  429 ;  Ram  Das  Mar -  Singh  (1909),  36  Calc.  481 ;  14 

wan  v.  Braja  Behari  Singh  ( Tekait )  C.  W.  N.  49. 

(1902),  6  C.  W.  N.  879.  11  Rajah  of  Kalahasti  v.  Achigadu 

1  Raghunada  (Sri)  v.  Brozo  Kishoro  (1905),  30  Mad.  454. 

(Sri)  (1876),  3  I.  A.  154  ;  1  Mad.  12  Our  Pershad  Singh  v.  Dhani  Rai 
69-  (1910),  38  Calc,  182  ;  15  C.  W.  N.  49. 

2  (1861),  9  M.  R  A.  60,  at  p.  86; 
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custom  rendering  it  inalienable,1  dispose  thereof  by  will  or 
transfer  inter  vivos ,  whether  he  be  governed  by  the  Mitaksliara 2 
or  by  the  Bengal  3  school  of  law. 

Where  a  gift  or  bequest  is  made  out  of  such  property  to  a  son  the  son 
in  a  case  governed  by  the  Mitakshara  law  takes  the  subject  of  the  gift  or 
bequests  as  ancestral  or  coparcenary  property.4 

As  to  the  alienation  of  a  babuana  grant,  see  Durgadut  Singh  v.  1 lame- 
shwar  Singh  Bahadur  (Maharajah)  (1909),  36  I.  A.  176;  36  Calc.  943;  13 
C.  W.  N.  1013  ;  11  Bom.  L.  R.  901. 

A  sale  which  took  place  at  a  time  when  the  accepted  interpretation 
of  the  law  was  that  an  impartible  estate  was  inalienable  was  construed  with 
reference  to  the  law  as  it  then  stood.5 

When  the  estate  is  inalienable,  the  holder  can  sell  or  charge 
it,6  in  case  of  such  a  necessity  as  would  justify  the  manager  of 
an  infant  heir  in  a  sale  or  charge.7 

Madras  Acts  II.  of  1902,  II.  of  1903,  II.  of  1904, 8  and  VI.  of  1909, 
have  rendered  the  holders  of  nearly  all  the  impartible  estates  in  the  Madras 
Presidency  incapable  of  alienating  or  binding  by  their  debts  the  estate 
except  under  circumstances  which  would  entitle  the  managing  member 
of  a  joint  Hindu  family,  not  being  the  father  or  grandfather  of  the  other 
coparceners,  to  make  an  alienation  of  the  joint  property,  or  incur  a  debt, 
binding  on  the  shares  of  the  other  coparceners  independently  of  their 
consent. 

Impartible  property  which  has  been  sold  does  not  retain 
its  character  of  impartibility. 


1  Sivasubramania  Naicker  v.  Krish- 
nammal  (1894),  18  Mad.  287. 

2  Venkata  Surya  Mahipati  Ra'ma 
Krishna  Kao  Bahadur  { Sri  Kaja  Kao) 
v.  Court  of  Wards  (1899),  26  I.  A.  83  ; 
22  Mad.  383  ;  3  C.  W.  N.  415 ;  1  Bom. 
L.  R.  277;  Sartaj  Kuari  {Rani)  v. 
Deoraj  Kuari  {Rani)  (1888),  15  I.  A. 
51 ;  10  All.  272 ;  Tara  Kumari  {Thahu- 
rani)  v.  Chaturbhuj  Narayan  Singh 
(1915),  42  I.  A.  192  ;  42  Calc.  1179; 
19  C.  W.  N.  1119;  17  Bom.  L.  R. 
1012 ;  Venkata  Narasimha  Naidu  v. 
Bhashyakarlu  Naidu  (1899),  22  Mad. 
538,  upheld  on  appeal  (1902),  29  I.  A. 

76 ;  25  Mad.  367  ;  6  C.  W.  N.  641  ; 

4  Bom.  L.  R.  543  ,*  Ram  Das  Marwari 

v.  Braja  Behari  Singh  {Tekait)  (1902), 

6  C.  W.  N.  879 ;  Beresford  v.  Rama - 

subba  (1889),  13  Mad.  197  ;  Rup  Singh 

V.  Pirbhu  Narain  Singh  (1898),  20  All. 


537  ;  Kapilnauth  Sahai  Deo  {Thakoor) 
v.  The  Government  (1874),  13  B.  L.  R. 
445,  at  pp.  458-460  ;  22  W.  R.  C.  R. 
17,  at  pp.  20,  21. 

3  Udaya  Aditya  Deb  {Rajah)  v. 
Jadub  Lai  Aditya  Deb  (1881),  8  I.  A. 
248 ;  8  Calc.  199.  S.  C.  in  Court 
below,  5  Calc.  113 ;  4  C.  L.  R.  181  ; 
Narain  Khootia  v.  Lokenath  Khootia 
(1881),  7  Calc.  461 ;  9  C.  L.  R.  243. 

4  Bazar i  Mull  Babu  v.  Abaninath 
Adhurjya  (1912),  17  C.  W.  N.  280. 

5  Abdul  Aziz  Khan  Sahib  v.  Appa- 
yasami  Naicker  (1903),  31  I.  A.  1  ; 
27  Mad  131 ;  8  C.  W.  N.  186. 

6  Gopal  Prosad  Bhakat  v.  Raghu- 
nath  Deb  (1904),  32  Calc.  158 ;  9  C. 
W.  N.  330. 

7  Post ,  pp.  288-290. 

8  Sec.  4. 
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Payments  on 
behalf  of 
family. 


All  copar¬ 
ceners  to  be 
parties  to 
transactions. 


MANAGEMENT  AND  DISPOSAL  OF  PROPERTY  OF  JOINT  FAMILY. 

The  proceeds  of  undivided  property  must  be  brought,  accord¬ 
ing  to  the  theory  of  an  undivided  family,  to  the  common 
chest  or  purse,  and  there  dealt  with  according  to  the  mode  of 
enjoyment  by  the  members  of  an  undivided  family.”  1 

This  principle  was  laid  down  in  a  case  governed  by  the  Mitakshara 
school  of  law,  but  it  would  apply  also  to  a  joint  family  governed  by  the 
Bengal  school  of  law,  it  being  remembered  that  in  the  latter  case  sons 
have  not  during  their  father’s  lifetime  any  interest  in  the  family  chest  or 
purse. 

Although  a  coparcener  is  not  entitled  ordinarily  to  credit  for  moneys 
paid  by  him  out  of  his  own  funds  for  the  benefit  of  the  family  on  the 
improvement  of  the  estate,2  he  is  entitled  to  such  credit  where  it  is  clear 
that  lie  reserved  his  right  to  such  credit,  as  where  he  paid  the  money  to  save 
the  coparcenary  estate  from  sale  for  arrears  of  Government  revenue.3 

Except  where  in  a  coparcenary  governed  by  the  Mitakshara 
the  father  has  power  to  act  independently  of  his  sons,4  each 
coparcener  must  either  himself,  or  by  a  manager  having  power 
in  that  behalf,  be  a  party  to  every  transaction  relating  to  the 
coparcenary  property.5 

No  coparcener,  unless  he  be  the  manager,  has  power  to  enhance  rent 
or  eject  tenants  at  his  pleasure.6 

It  has  been  held  7  that  in  the  absence  of  fraud  payment  to  one  of  several 
joint  proprietors  is  a  payment  to  all.  This  would,  it  is  submitted,  depend 
upon  the  circumstances.  Where  there  is  a  manager  a  tenant  would  rarely 


1  Appovier  v.  Rama  Subba  Ayyan 
(1866),  H  M.  I.  A.  75,  at  p.  90 ;  8 
W.  R.  P.  C.  1. 

2  Muttusvami  Gaundan  v.  Subbiram- 
anya  Gaurdan  (1863),  1  Mad.  H.  C.  309. 

3  Vizianagram  {Rajah  of)  v. 
Setrucherla  Somasekharadaz  (Rajah) 
(1903),  26  Mad.  686. 

4  Viz.  in  alienating  for  the  purpose 

of  paying  antecedent  debts,  post ,  chap, 

viii. 


6  See  Sangappa  v.  Sahebanna  (1870), 
7  Rom.  H.  C.  A.  141 ;  Ghunshyam 
Singh  v.  Runjeet  Singh  (1865),  4 
W.  R.,  Act  X.  R.  39. 

6  Balaji  Baikaji  Binge,  v.  Gopal 
(1878),  3  Rom.  23.  See  cases  post , 
p.  268,  note  5,  and  p.  268,  note  6. 

7  Ibrahim  Tharagan  (Sheik)  v. 
Rama  Aiyar  (1911),  35  Mad.  685; 
Oodit  Narain  Singh  v.  Hudson  (1865), 
2W.R.,  Act  X.  R.  15. 
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be  entitled  to  pay  to  any  other  coparcener.  Under  some  circumstances  a 
debtor  might  get  a  discharge  by  payment  to  one  coparcener,1  but  it  would 
ordinarily  be  safer  for  him  to  require  a  receipt  from  the  manager  or  from  the 
whole  body  of  coparceners. 

Except  that  the  manager  of  a  joint  family  business  can  Parties 
enforce  at  law  the  ordinary  business  contracts  which  he  is SU1  s* 
entitled  to  make  or  discharge  in  his  own  name  without  making 
his  coparceners  parties  to  the  suit,2  and  that  where  credit  is 
given  to  an  individual  member  he  can  sue  alone,3  and  that  a 
manager  of  a  family  can  sue  for  trespass  on  the  family  waste 
lands,4  all  the  coparceners  should  be  parties  to  a  suit  or  execu¬ 
tion  proceedings  relating  to  the  coparcenary  property,5  or  to 
a  trade  or  business  belonging  to  the  family,6  even  if  it  be  founded 
on  a  transaction  which  was  validly  entered  into  by  the  manager,7 
but  a  decree  made  at  the  instance  of,  or  against,  the  father  8  or 
other  manager,  as  representing  the  family,9  without  any  objection 
being  made  as  to  want  of  parties,  binds  the  other  coparceners.10 


1  See  Gurushantappa  v.  Ghanmal- 
lappa  (1809),  24  Bom,  123. 

2  Kislmn  Par  shad  v.  Par  Narain 
Singh  (1011),  38  I.  A.  45;  33  All.  27 2; 
15  0.  W.  N.  321 ;  13  Bom.  L.  B.  350, 
differing  from  Alagappa  Ghetti  v. 
Vdian  Ghetti  (1804),  18  Mad.  33; 
Lalji  v.  Keshowji  (1912),  37  Bom. 
340  ;  1 4  Bom.  L.  B.  840  ;  Gopal  Das 
v.  Badri  Nath  (1904),  27  All.  301  ; 
Durga  Prasad  v,  Damodar  Das  (1909), 
32  All.  183. 

3  Banda  Suhrao  Jamnis  v.  Janbu 
Tmmappa  Adalce  (1910),  12  Bom. 
L.  B.  801. 

4  Muhammad  Sadik  v.  Khedan  Lall 
(1916),  1  Pat.  L.  J.  154. 

5  Sec  Civil  Procedure  Code  (Act  V. 
of  1908),  order  i,  rules  3,  3,  4;  Act 
XXV.  of  1882,  ss.  26,  28.  Guruvayya 
Gouda  v.  Daltatraya  Anant  (1903), 
28  Bom.  1 1 ;  Vadilal  Lallubhai  v. 
Shah  Khushal  DaVpatram  (1902),  27 
Bom.  157;  Muhammad  Askari  v. 
Radhr.  Ham  Singh  (1900),  22  All. 
307 ;  Palkrishna  Sakharam  v.  More 
Krishna  Dabholkar  (1890),  21  Bom. 
354  ;  Barmrsi  Das  v.  Maharani  Kuar 
(3882),  5  All.  27  ;  Phoolbas  Koonwur 
{Mussumat)  v.  Juggeslmr  Sahoy 
(1876),  3  I.  A.  7,  at  p.  20;  1  Calc. 
226,  at  pp.  243,  244 ;  25  W.  R.  C.  B. 


285,  at  p.  289 ;  Rajaram  Tewarl  v. 
Lachman  Prasad  (1869),  4  B.  L.  R. 
A.  0.  118;  12  W.  B.  C.  B.  47 8; 
Gopal  v.  Macnaghten  (1881),  7  Calc. 
751 ;  TJnnoda  Persad  Roy  v.  Rr shine 
(1873),  12  B.  L.  B.  370  ;  21  W.  B. 
G.  B.  68  ;  Nalhuni  Mahlon  v.  Manraj 
Mahton  (1876),  2  Calc.  149;  Shc.o 
Clmm  Narain  Sinyh  v.  Ohukraree 
Pershad  Narain  Siwjh  (1871),  15 
W.  R.  C.  B.  436  ;  Nwdun  Ball  v. 
Lloyd  (1874),  22  W.  B.  C.  B.  74; 
Arunachala  Pillai  v.  Vythialinga 
Mudaliyar  (1882),  0  Mad.  27 ;  Ilari 
Gopal  v.  Gokaldas  Kushabashet  (1887), 
12  Bom.  158 ;  Naranji  v.  Moti  (1907), 
9  Bom.  L.  B.  1126. 

6  Jugal  Kishore  v.  Hulasi  Ram 
(1886),  8  All.  264;  Jlimsebuk  v. 
Rumlall  Koondoo  (1881),  6  Calc.  815; 
8  C.  L.  B.  457.  See  Vadilal  Lallubhai 
v.  Shah  Khushal  Balpatram  (1902), 
27  Bom.  157  ;  Anant  Ram  v.  Channu 
Lai  (1903),  25  All.  378. 

7  Jos  Ram  v.  Sher  Singh  (1902), 
25  All.  162.  As  to  mortgages  by  the 
father,  soo  post,  pp.  308,  309. 

8  Sec  Civil  Procedure  Code  (Act  V. 
of  1908),  order  i.  r.  13. 

8  Girwar  Narain  Mahton  v.  Mak- 
bunessa  (1910),  1  Pat.  Ij.  J,  468. 

10  Post,  pp,  278-282; 


268 


PARTIES  TO  SUITS. 


[CHAP,  VII, 


It  has  been  held  in  Madras 1  that  the  decision  of  the  Privy  Council  in 
Kishen  Parshad '•  v.  Bar  Narain  Singh  2  entitles  the  manager  to  sue  alone, 
but  it  is  submitted  that  the  Judicial  Committee  did  not  lay  down  any  such 
general  rule. 

It  has  also  been  held  in  Allahabad  3  that  a  manager  can  sue  even  on  a 
mortgage  4  on  behalf  of  the  family. 

One  coparcener  cannot  sue  alone  to  eject  a  tenant,5  and  camiot  sue  alone 
for  enhancement  of  rent,6  or  for  his  share  of  the  rent,7  unless  by  an  express 
or  implied  arrangement  between  the  coparceners  and  the  tenant  he 
collects  his  share  separately. 8  He  cannot  sue  alone  for  a  debt. 9 

In  Ramayya  v.  Y  enkataratnam,1*  where  a  suit  was  brought  by  a  manager 
as  representative  of  the  family,  the  Court  considered  that  the  omission  to 
make  the  coparcener  a  party  was  a  mere  formal  error. 

When  a  coparcener  declines  to  be  a  plaintiff,11  or  where  he  is  acting  in 


1  Ibrahim  Tharagan  (Sheik)  v. 
Kama  Aiyar  (1911),  35  Mad.  685. 

2  (1911),  38  I.  A.  45 ;  33  All.  272  ; 

15  C.  W.  N.  321;  13  Bom.  L.  R, 
359. 

3  Hori  Lai  v.  M unman  Kunwar 
(1912),  34  All.  549;  Madan  Lai  v. 
Kishan  Singh  (1912),  Ibid.  572. 

4  Post ,  p.  281. 

5  Measut  H ossein  v.  Ohorwar  Singh 
(1881),  7  Calc.  470  ;  9C.L.  R.  260  ; 
Sri  Chand  v.  Nimchand  Sahu  (1870), 
5  B.  L.  R.  App.  25;  13  W.  B.  C.  R. 
337 ;  Krishnarav  Jahagirdar  v. 
Oovind  Trimbak  (1875),  12  Bom. 

H.  C.  85. 

6  Jatindra  Nath  Chowdhri  (Roy)  v, 
Prasanna  Kumar  Banerji  (1910),  38 

I.  A.  1 ;  38  Calc.  270 ;  15  C.  W.  1ST.  74 ; 
13  Bom.  L.  R.  1 ;  Jogendro  Ghunder 
Ghose  v.  Nobin  Ghunder  Chottopadhya 
(1882),  8  Calc.  353;  Balkrishna 
Sakharam  v.  Moro  Krisbia  Dabholkar 
(1896),  21  Bom.  154.  As  to  a  suit  by 
a  registered  zemindar  under  Act  VIII. 
(M.  C.)  of  1865,  see  Ayyappa  v. 
Venkata  Krishiamarazu  (1892),  15 
Mad.  484. 

7  JBhyrub  M undid  v.  Gungaram 
Bonnerjee  (1872),  12  B.  L.  R.  290, 
note  ;  17  W.  R.  C.  B.  408;  EurHshor 
Das  Bhooya  v.  Joogul  Kishor  Saha 
Roy  (1871),  12  B.  L.  B.  293,  note  ; 

16  W.  B.  C.  B.  281 ;  Annoda  Churn 
Roy  y.  Rally  Coomar  Roy  (1878), 
4  Calc.  89  ;  2  C.  L.  B.  464. 

8  Guni  Mahomed  v.  Boorga  Proshad 
Mytse  (1878),  4  Calc.  96 ;  2  C.  L.  B, 
370;  Gmga  Narayan  Das  v.  Saroda 
Mohan  Roy  (1869),  3  B.  L.  B.  A.  C. 


230  ;  12  W.  B.  C.  B.  30  ;  Loot/ulhuck 
v.  Gopee  Churn  Mojoomdar  (1880), 
5  Calc.  941 ;  6  C.  L.  B.  402 ;  Doorga 
Churn  Surma  v.  Jampa  Dassee  (1873), 
12  B.  L.  B.  289 ;  21  W.  B.  C.  B.  46 ; 
Rakhal  Ghunder  Roy  Chowdhry  v. 
Mahtab  Khan  (1876),  25  W.  B.  C.  B. 
221 ;  Dinobundhoo  Chowdhry  v. 
Dinonath  Mookerjee  (1873),  19  W. 

B.  C.  B.  168 ;  Sharmathi  Singh  v. 

Kishan  Prasad  (1907),  29  All.  311  ; 
Kashinath  CMmnaji  v.  Chimnaji 
SadasMv  (1906),  30  Bom.  477 ;  8 

Bom.  L.  B.  268 ;  Haradhun  Gossamee 
v.  Mam  Newaz  Missry  (187 2),  17 
W.  B.  C.  B.  414 ;  Salehoonissa  Kha- 
toon  v.  Mohesh  Chunder  Roy  (1872), 
17  W.  B.  C.  B.  452  ;  Sree  Misser 
v.  Crowdy  (1871),  15  W.  B.  C.  B. 
243. 

9  Shivjiram  v.  Vishnu  (1900),  2 
Bom.  L.  B.  121. 

16  (1893),  17  Mad.  122,  at  pp.  126, 
127. 

11  Rajaram  Teivari  v.  Lachman 
Prasad  (1869),  4  B.  L.  B.  A.  C.  118; 
12  W.  B.  C.  B.  478 ;  Dwarkanath 
Mitter  v.  Tara  Prosunna  Roy  (1889), 
17  Calc.  160  ;  Kali  Chandra  Singh  v. 
Rajkishore  Bhuddro  (1885),  11  Calc. 
615 ;  Kattusheri  Pishareth  Kanna 
Pisharody  v.  Vallotil  Manakel  Nara¬ 
yanan  Somayajipad  (1881),  3  Mad. 
234 ;  Parameswaran  v.  Shangaran 
(1891),  14  MacL  489;  Juggodumba 
Bosses  v.  Baran  Chunder  Butt  (1868), 
10  W.  B.  C.  B.  108 ;  Gokool  Pershad 
v.  Btwaree  Mahto  (1873),  20  W.  B. 

C,  B.  138. 
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collusion  with  the  tenant 1 2  or  other  person  sued,  he  may  he  joined  as  a 
defendant.3 

If  the  suit  be  barred  against  some  of  them,  the  whole  suit  fails,3 
As  to  the  effect  of  a  decree  in  a  suit  by  or  against  a  manager,  see  ante , 
p.  267,  and  post,  pp,  278,  279, 

It  has  been  held  that  where  one  of  tho  family  has  entered 
into  a  contract  in  his  own  name  he  can  enforce  it  alone.4 * 

Where  he  has  been  put  in  possession  of  a  portion  of  the 
property  by  the  others,  he  may  be  able  to  sue  alone  in  respect 
of  it  6 


A  coparcener  can  sue  for  damages  for  an  act  by  which  he  is  individually 
damnified.6 


Manager. 

The  property  of  a  joint  family  is  ordinarily  managed  by  one  Manager, 
of  the  coparceners  who  is  entitled  to  possession  of  the  family 
property  as  such  manager.7  The  father,  if  living,  of  a  family 
governed  by  the  Mitakshara  school  of  law  would  he  the  manager.8 
In  other  cases,  the  eldest  male  member  of  the  family  would 
ordinarily,  but  not  necessarily,  be  selected.9 

When  the  coparceners  cannot  agree  as  to  the  selection  of  a  manager,  a 
partition  seems  to  be  the  only  practical  remedy. 

The  manager  is  called  the  “  Karta” 

As  to  the  management  of  a  religious  or  charitable  endowment,  see  post , 
pp.  556-569. 


1  Jadu  Dass  v.  Sutherland  (1878), 
4  Calc.  556 ;  3  C.  L.  R  223 ;  Doorga 
Churn  Surma  v.  Jampa  Dassee  (1873), 
12  B.  L.  R  289 ;  21  W.  R  C.  R  46. 
See,  however,  Jadoo  Shat  v.  Kadum - 
hinee  Dassee  (1881),  7  Cale.  150. 

2  Pramada  Nath  Roy  (Raja)  v. 
Ramani  Kanta  Roy  (Raja)  (1907),  35 
I.  A.  73 ;  35  Calc.  331 ;  12  C.  W.  N. 
249 ;  10  Bom.  L.  R  66. 

3  Kalidas  KevaMas  v.  Nathu 

Rhagvan  (1883),  7  Bom.  217  ;  Sham - 
rathi  Singh  v.  Kishan  Prasad  (1907), 
29  All.  311 ;  Ramsehuh  v.  Ramlall 
Koondoo  (1881),  6  Calc.  815;  8 

0.  If.  R  457;  contra  Labhu  Ram 
v.  Kandhi  Ram  (1905),  76  P.  L.  R 
Of.  Ramdoyal  v.  Junmenjoy  Coondoo 
(1887),  14  Calc.  791 

4  Bungsee  Singh  v.  Soodisht  LaU 

(1881),  7  Calo.  739  5  10  0.  L.  R  263  ; 


see  ante,  p.  267,  note  2. 

5  Amir  Singh  v.  Moazzum  Ali 
Man  (1875),  7  N.  W.  P.  58. 

6  Gopee  Kishen  Gossain  v.  Ryland 
(1868),  9  W.  R  C.  R  279.  As,  for 
instance,  a  claim  for  mesne  profits, 
Chundee  Ghowdhry  v.  Macnaghten 
(1875),  23  W.  R  C.  R  386. 

7  Bhaslcari  Kasavarayudu  v.  Bhas- 
Jearam  Chalapatirayudu  (1908),  31 
Mad.  318. 

8  See  Surja  Prosad  (Laid)  v.  Golab 
Chand  (1900),  27  Calc.  724,  at  p.  743  ; 
4  C.  W.  N.  701,  at  p-  711 ;  Gajindra 
Narain  (Rai)  v.  Barihar  Narain  ( Rat ) 
(1908),  12  C.  ;W.  N.  687. 

3  See  K.  K.  Bhattacharya’s  c<  Joint 
Hindu  Family,”  pp.  209,  223.  As  to 
the  disqualification  of  a  father  or 
other  manager,  see  ibid.,  pp.  220, 
221 
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Where  there  is  only  one  adult  member  of  the  family,  the 
Court  will  recognize  an  appointment  of  a  manager  by  him  to 
take  offect  after  his  death.1 

Tho  manager  is  not  an  ordinary  agent  of  the  family.3  He 
is  thus  described  by  Mr.  Cowell 3  :  “  When,  therefore,  wo  como 
to  define  the  relation  of  each  member,  especially  of  the  managing 
member,  to  the  joint  family  and  the  joint  estate,  we  are  brought 
into  contact  with  a  'relationship  which  has  no  counterpart  in 
English  law.  Neither  the  term  ‘  partner,’  nor  ‘  principal,’  nor 
‘  agent,’  nor  even  ‘  coparcener,’  will  strictly  apply.  He  is,  in  fact, 
a  sort  of  representative  owner,  his  independent  rights  being 
limited  on  all  sides  by  the  correlative  rights  of  others,  and 
burdened  with  a  liability,  coextensivo  with  his  ownership,  to 
provide  for  the  maintenance  of  the  family.” 

In  dealing  with  the  same  question,  the  Judicial  Committee 
said,4  “  The  relation  of  such  persons  is  not  that  of  principal,  or 
agent,  or  of  partners  ;  it  is  much  more  like  that  of  trustee  and 
cestui  quo  trust.”  / 

Guardianship  The  manager  is  the  do  facto  guardian  of  tho  interests  of 

oi  snare  in.  ,  t 

joint  family  2Hinor  coparceners  112  the  coparcenary  property.5 

'■*  A  guardian  of  the  property  of  an  infant  cannot  properly  be  appointed 
in  respect  of  the  infant's  interest  in  the  property  of  an  undivided  Mitak- 
shara  family  ...  on  the  plain  ground  that  the  interest  of  a  member  of 
such  a  family  is  not  individual  property  at  all,  and  that  therefore  a  guardian, 
if  appointed,  would  have  nothing  to  do  with  the  family  property.”  6  These 
observations  of  the  Judicial  Committee  would  apparently  apply  also  to 


1  MalmbUshvar  v.  Ramchandra 
(1913),  38  Bom.  94 ;  15  Bom.  L.  R.  882  ; 
Raj  Lukkce  Dabea  v.  Qokool  Ckunder 
Chou'dhry  (1869),  13  M.  I.  A.  209  ,*  2 
B.  L.  R.  P.  C.  57 ;  12  W.  R.  P.  C.  47. 

2  Muhammad  Askari  v.  Radii  c  Ram 
Singh  (1900),  22  All.  307,  at  pp.  317, 
320  ;  Kandasami  Asari  v.  Somaskan- 
da  Ela  Nedhi  (1910),  35  Mad.  177. 

8  “Tagore  Law  Lectures,”  1870, 

p.  108. 

i  Annum alai  Chetty  v.  Mnrugasa 
Cheity  (1903),  30  I.  A.  220,  at  p.  228  ; 
26  Mad.  544,  at  p.  553 ;  7  C.  W.  N. 
754,  at  p.  765 ;  5  Bom.  L.  R.  494. 
See  Ghuchm  lull  Singh  v.  Poran 
Chunder  Singh  (1868),  9  W.  R.  C,  R, 

*  As  to  power?  of  sale.,  see  post. 


pp.  283  et  seq. 

6  Gharib-ul-lah  v.  KhalaJc  Singh 
(1903),  30  I.  A.  165,  at  p.  170;  25 
All.  407,  at  p.  416 ;  7  C.  W.  N.  681 ; 
5  Bom.  L.  R.  478,  at  p.  687  ;  Bindaji 
Laxuman  Triputikar  v.  Mathurabai 
(1905),  30  Bom.  152.  See  Bandhu 
Prasad  v.  Dhiraji  Kuar  (1898),  20  All. 
400 ;  V irupakshappa  v.  Nilgangava 
(1894),  19  Bom.  309;  Slutm  Kuar  v. 
Mohanunda  Sahoy  (1891),  19  Calc. 
301 ;  Jhabbu  Singh  v.  Ganga  Bishan 
(1895),  17  All.  529.  In  DoorgaPersad  v. 
Kcsho  Persad  Singh  (1882),  9  I.  A. 
27  ;  8  Calc.  656,  it  was  taken  for 
granted  that  a  certificate  under  Act 
XL.  of  1858  could  be  given  to  a 
eo-sharer.  Cf.  Act  IV.  of  1892,  s,  2  l 
Act  I,  (M,  C.)  of  J902,  &  17, 
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the  appointment  of  a  guardian  by  a  High  Court.1  This  principle  does 
not  apply  when,  all  the  coparceners  are  minors  and  a  guardian  of  the  property 
is  appointed  of  the  whole  number,  but  the  order  should  reserve  liberty  to 
any  minor  on  attaining  majority  to  apply  for  removal  of  the  guardian  or 
restriction  of  his  power.3 

Where  the  minor  has  separate  property  there  would  be  no  objection  to 
the  appointment  of  a  guardian,3  and  in  any  case  a  guardian  of  his  person 
can  be  appointed.4 

When  the  members  of  the  family  have  represented  that  a  member  other  Represent* 
than  the  manager  is  entitled  to  act  as  such,  they  are  bound  by  his  acts  as  tion  of 
much  as  if  he  had  been  de  fare  manager.6  au  on  y# 

The  duty  of  the  father -or  other  manager  is  to  manage  the  Duty  of 
property  of  the  joint  family  for  the  benefit  of  such  family  as  a  manager* 
whole  ;  6  to  realize  the  income  of  the  family  property,  pay  the 
debts,7  and  other  outgoings  connected  with  the  management, 
and  expend  the  residue  for  the  benefit  of  the  family  and  its 
members.  He  must  provide  for  the  maintenance,  education, 
marriages, .  sradhs,  and  other  usual  religious  expenses  of  the 
coparceners,8  and  of  such  members  of  their  family  as  they  are, 
or  were  when  alive,  legally  or  morally  bound  to  maintain,9 
including  their  illegitimate  sons  when  not  coparceners,10  and 
also  of  persons  disqualified  from  inheritance  and  their  families.11 


1  In  In  re  Manila!  Hurgovan  (1900), 
25  Bom.  353,  the  High  Court  of 
Bombay,  under  its  general  jurisdic¬ 
tion,  and  apart  from  the  Guardians 
and  Wards  Act,  appointed  a  guardian 
of  the  interest  of  a  minor  in  property 
held  by  a  family  governed  by  the 
Mitakshara  school  of  Hindu  law.  In 
doing  so  the  Court  said  (at  p.  357), 
“  But  in  coming  to  this  conclusion 
we  desire  to  add  that  it  is  a  power 
to  be  exercised  with  the  greatest 
caution.  We  make  the  appointment 
in  this  case  because  the  person  apply¬ 
ing  to  be  appointed  the  guardian  is 
also  the  manager  of  the  family  to 
which  the  minor  belongs,  and  thus  wo 
do  not  introduce  into  the  family  any 
element  of  possible  disturbance.  I 
can  hardly  imagine  a  case  in  which 
it  would  be  right  to  grant  such  an 
appointment  unless  the  applicant 
were  the  manager,  and  it  is  expressly 
upon  this  ground  that  we  make  the 
appointment  in  this  case,”  See  also 
J air  am,  Luxmon  (1892),  16  Bom. 
634;  Jagarmatfa  &amji  (1893),  19 


2  Bindaji  Laxuman  Triputikar  v. 
Mathurabai  (1905),  30  Bom.  152. 

3  See  Bandhu  Prasad  v.  Dhiraji 
Kuar  (1898),  20  All.  400. 

4  V irupakshappa  v.  Nilgangava 
(1894),  19  Bom.  309. 

5  See  Mudit  Narayan  Singh  v. 
Ranglal  Singh  (1902),  29  Calc.  797  ; 
Krishna  Ayyar  v.  Knshnasami  Ayyar 
(1900),  23  Mad.  597.  Act  I.  of  1872, 
s.  115. 

6  See  Bhowani  Proshad  Shahu  v. 
Juggernath  Shahu  (1909),  13  C.  W.  N. 
309. 

7  Where  ho  cannot  pay  the  debts 
out  of  income,  he  may  have  to 
alienate  the  property,  see  post, 
pp.  283  et  seg. 

8  Ante,  pp.  234,  235. 

9  As  to  widows,  see  ante ,  p.  89. 
As  to  the  marriage  of  daughters,  see 
VaiJcunlam  Ammangar  v.  Kallapiran 
Ayyangar  (1900),  23  Mad.  512. 

Ante,  pp.  227,  228. 

11  Ante,  pp,  228,  229.  “Mitak- 
shara,”  chap.  ii.  s.  10,  paras,  12-14 ; 
“  Dayabhaga,”  chap.  v.  paras.  10, 11 ; 
Vyavabara  j^ayu^ha,”  chap,  i y« 
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Discretion  of 
manager. 


Account  by 
manager. 


In  expending  money  for  the  benefit  of  an  individual  member 
or  his  family,  ho  need  not  take  into  account  the  share  which 
such  member  would  bo  entitled  to  on  a  partition.1 

Provided  he  administers  the  property  for  the  benefit  of  the  family  the 
manager  is  not  bound  to  economize  or  save.2 

Where  the  discretion  of  the  managing  member  is  exercised 
bond  fide,  and  for  the  benefit  of  the  estate,  and  the  family  have 
tbe  benefit,  such  discretion  should  not  be  narrowly  scrutinized.3 

In  a  suit  for  partition  a  coparcener  can,  it  is  submitted, 
require  the  manager  to  furnish  an  account  of  his  dealings  with 
the  coparcenary  property  for  the  purpose  of  ascertaining  the 
amount  of  the  property  to  be  partitioned,  although  he  has  no 
right  to  claim  relief  in  respect  of  past  inequality  in  the  enjoy¬ 
ment  of  the  property. 

This  right  was  affirmed  in  Damodardas  ManeMal  v.  Uttamram  MancEal 
(1892),  17  Bom.  271  ;  and  in  Parmeshwar  Dube  v.  Gobind  Dube  (1915), 
43  Calc.  459  ;  20  C.  W.  X.  25  ;  but  in  Blmcani  Proshad  Shahu  v.  Juggernaih 
Shah  fb  (1909),  13  C.  \V.  X.  309  ;  Balakrishna  Iyer  v.  Muthusami  Iyer  (1908), 
32  Mad.  271,  and  Karayan  v.  Rajaram  (1903),  28  Bom.  201,  it  was  held  that 
such  right  did  not  exist  except  in  case  of  fraud  or  misrepresentation. 

It  is  difficult  to  see  how  in  the  absence  of  such  an  account  there  can 
be  a  complete  enquiry  as  to  what  the  family  property  consists  of  at  the 
time  of  the  partition. 

In  the  case  of  a  partition  between  members  who  have  been  in  possession 
of  different  portions  there  may  be  no  such  right  to  an  account.4 

Although  he  does  not  seek  for  partition,  a  coparcener,  who 
does  not  himself  take  part  in  the  management  of  the  property, 
may  at  any  time  by  suit  require  the  manager  to  account  for  his 
dealings  with  the  family  property,5  but  he  is  not  entitled, 
while  he  remains  undivided,  to  require  any  particular  share  of 
the  profits  to  be  made  over  to  him,6 


s.  11,  para.  10 ;  “Dattaka  Chandrika,” 
s.  6,  para.  2;  K.  K.  Bhattacharva’s 
4 ‘Law  of  the  Joint  Hindu  Family,” 
p.  295.  A  list  of  the  persons  entitled 
under  the  Rishi  texts  to  maintenance, 
is  to  be  found  in  R.  C.  Mitra’s  “  Law 
of  Joint  Property,”  pp.  66-68. 

1  See  K.  K.  Bhattacharya,  “  Law 
of  the  Joint  Hindu  Family,”  p.  193. 

2  Bhowani  Proshad  Shahu  v.  Jug- 
gernedh  Shahu  (1909),  13  0.  W.  N.  309. 

3  Ratnam  v.  Govindarajvlu  (1877), 
2  Mad.  339,  at  pv  341. 


4  Konerrav  v.  Gurrav  (1881),  5 
Bom.  589,  as  explained  in  Damo¬ 
dardas  Maneklal  v.  Uttamram  Manek - 
lal  (1892),  17  Bom.  271,  at  pp.  278, 
279. 

6  Abhaychandra  Roy  ChoiodJiry  v. 
Pyari  Mohan  Guho  (1870),  5  B.  L 
R.  347;  13  W.  R.  F.  B.  R.  75; 
Nowlaso  Kooeree  ( Mussamut )  v.  Lall- 
jee  Modi  (1874),  22  W.  R.  C.  R.  202. 

6  See  Shudanund  Mohapattur  v. 
Bonomalee  Doss  Mohapattur  (1866), 
6  W.  R.  C.  R.  256,  at  p.  259 ;  Ganpat 
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The  cost  of  taking  such  account  would  probably  not  be  on  the  same 
footing  as  the  costs  of  an  account,  which  is  ancillary  to  partition.  The 
Court  would  probably,  unless  default  appeared  in  the  manager’s  accounts, 
or  unless  the  manager  had  declined  to  render  any  information  to  his  co¬ 
parceners,  or  where  the  person  seeking  the  account  was  in  possession  of 
complete  information  as  to  the  accounts,  require  the  coparcener  asking 
for  an  account  to  pay  the  costs.  Where  the  account  is  ancillary  to  the 
partition,  the  costs  would  ordinarily  be  borne  in  proportion  to  the  shares. 

In  furnishing  such  account,  whether  in  a  suit  for  partition 
or  not,  the  managing  member  of  a  joint  family  is  entitled  to 
credit  for  all  sums  of  money  bond  fide  spent  by  him  for  the 
benefit  of  the  joint  family.  He  must  be  debited  with  all  sums 
which  he  has  actually  misappropriated,  or  which  he  has 
spent  for  purposes  other  than  those  in  which  the  joint  family 
was  interested.1 


“  What  that  account  should  be,  so  as  to  discharge  him  from  his  liability 
to  account  as  manager,  and  what  objections  the  other  members  can  take 
to  it,  must  .  .  .  depend  on  the  conduct  of  the  manager  and  the  other  mem¬ 
bers,  the  nature  of  the  property,  and  the  circumstances  of  the  family,  and 
cannot  be  satisfactorily  stated  in  definite  terms.”  2 

“  Of  course  no  member  of  a  joint  Hindu  family  is  liable  to  his  copar¬ 
ceners  for  anything  which  might  have  been  actually  consumed  by  him 
in  consequence  of  his  having  a  larger  family  to  support,  or  of  his  being 
subject  to  greater  expenses  than  the  others ;  but  this  is  simply  because 
all  such  expenses  are  justly  considered  to  be  the  legitimate  expenses  of 
the  whole  family.  Thus,  for  instance,  one  member  of  a  joint  Hindu  family 
may  have  a  larger  number  of  daughters  to  marry  than  the  others.  The 
marriage  of  each  of  those  daughters  to  a  suitable  bridegroom  is  an  obligation 
incumbent  upon  the  whole  family  so  long  as  it  continues  to  be  joint,  and 
the,  expenses  incurred  on  account  of  such  marriage  must  be  necessarily 
borne  by  all  the  members  without  any  reference  whatever  to  respective 
interests  in  the  family  estate.”  3 

It  is  competent  to  the  members  of  the  family  to  make  a  special  Arrangement 

as  to  manage  - 

— - - - — — — - -  ment. 


v.  Annaji  (1898),  23  Bom.  144;  Chuc- 
kun  Latt  Singh  v.  Tor  an  Chunder 
Singh  (1868),  9  W.  B.  0.  B.  483,  as 
explained  in  Abhaychandra  Boy  Chow - 
dhry  v.  Tyari  Mohan  Quho  (!870),  5 
B.  b.  B.  347,  at  pp.  354-356;  13 
W.  B.  F.  B.  B.  75,  at  p.  79 ;  Nowlaso 
Kooeree  (Mussamut)  v.  Ldlljee  Modi 
(1874),  22  W.  B.  0.  B.  202. 

1  Abhaychandra  Roy  Chowdhry  v. 
Tyari  Mohan  Guho  (1870),  5  B.  L.  B. 
347,  at  p.  349 ;  13  W.  B.  F.  B.  B.  75 ; 
Tarmeshuxir  Dube  v.  Gobind  Dube 
(1915),  43  Calc.  459;  20  C.  W.  N.  1. 

2  Damodardas  Maneklal  v  Uttarn - 


ram  Maneklal  (1892),  17  Bom.  271, 
at  p.  279. 

8  Abhaychandra  Boy  Chowdhry  v. 
Tyari  Mohan  Guho  (1870),  5  B.  L.  B. 
347,  at  p.  349 ;  13  W.  B.  F.  B.  B.  75. 
See  Soorjeemoney  Dossee  (SreemiUty) 
v.  Denobundoo  Mullick  (1857),  6  M. 
I.  A.  526,  at  p.  540.  See  Ranganmani 
Dasi  ( 8 .  Jf.)  v.  Kasinath  Dutt  (1868), 
3  B.  L.  B.  O.  C.  1,  at  p.  4,  differed 
from  on  another  point  in  Abhay¬ 
chandra  Roy  Chowdhry  v.  Tyarimohan 
Guho  (1870),  5  B.  b.  B.  347 ;  13  W. 
B.  F.  B.  B,  75. 
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arrangement  as  to  the  accountability  of  the  manager,1  or  as  to  the  way 
in  which  the  family  is  to  be  managed. 

By  arrangement  a  manager  may  keep  a  separate  account  of  expenditure 
on  behalf  of  a  particular  member  of  the  family,  and  on  a  partition  such 
member  may  become  liable  for  the  amount  appearing  due  on  such  account.2 3 

A  coparcener  is  not,  except  under  special  circumstances,  entitled  to 
ask  for  an  account  of  a  portion  of  the  property  only.  Where  a  trading 
business  forms  a  part  of  the  assets  of  the  joint  family,  one  member  cannot 
sue  for  an  account  of  past  profits  and  losses,  apart  from  the  accounts  of 
the  joint  family.8 

The  manager  represents  the  family  in  transactions  with 
outsiders.4  He  has  the  ordinary  powers  incident  to  the  due 
management  of  the  property ;  5  as,  for  instance,  he  can  receive 
payments  and  give  receipts,  and  can  execute  decrees  on  behalf 
of  the  family  ;  6  but  he  can  act  only  with  the  assent,  express 
or  implied,  of  the  body  of  coparceners.7 

In  a  partition  the  manager  of  a  branch  of  the  family  is  entitled  to 
represent  the  other  members  of  that  branch.8 

Where  a  portion  of  the  family  assets  consists  of  a  trade  or 
other  business,  the  manager,  or  other  member  of  the  family  in 
charge  of  the  business,  has  all  the  powers  which  are  usually 
exercised  by  a  person  carrying  on  such  business,  and  can  bind 
the  members  of  the  family  personally  by  debts  properly  incurred 
for  the  purposes  of  the  business.9  He  can  make  contracts,  give 


1  Bamabhadra  ( Bajah  Setrucherla) 
v.  Virabhadra  Suryanarayana  {Bajah 
Setrucherla)  (1899),  26  I.  A.  167 ;  22 
Mad.  470  ;  3  C.  W.  N.  533 ;  1  Bom. 
L.  R.  388.  See  Shankar  Baksh  v. 
Hardeo  Baksh  (1888),  16  I.  A.  71 ; 
16  Calc.  397. 

2  Soorjcemotiey  Dossee  ( Sreemufty ) 
v.  Denofaindoo  2Iullick  (1857),  6  M. 
I.  A.  526,  at  p.  540. 

3  See  Samalbhai  Nathubhai  v.  Some - 
shvar  (1880),  5  Bom.  38,  at  p.  40. 

4  See  Vitim  Dhondiv.  Babajz  (1908), 
32  Bom.  375 ;  10  Bom.  L.  R.  505 ; 
llori  Lai  v.  M unman  Kunwar  (1912), 
34  All.  549.  at  p.  554. 

5  See  Kotta  Bamasami  Chetti  v. 
Bangari  Seshama  Nayanivaru  (1881), 
3  Mad.  145,  at  p.  150;  Golapdi  Meah 
v.  Purno  Chandra  Dutia  (1917),  21 
C.  W.  H,  774. 

6  Achhaibw  Singh  v.  Ram  Sarup 

Sahu  (1913),  35  AM  380, 


7  Chimnaji  Govind  Godbole  v.  Din- 
kar  Dhond&v  Godbole  (1886),  11  Bom. 
320,  at  p.  324. 

8  Brijraj  Singh  v.  Shcodan  Singh 
(1913),  40  I.  A.  161,  at  p.  167;  35 
All.  337,  at  p.  346;  17  C.  W.  N.  949, 
at  p.  954 ;  15  Bom.  L.  R.  652,  at  p.  658. 

9  Bamlal  Thakursidas  v.  Lakhmi - 
chand  Muniiam  (1861),  1  Bom.  H.  C. 
App.  li.  ;  Samalbhai  Nathubhai  v. 
Someshvar  (1880),  5  Bom.  38  ;  Sakra- 
bhai  Nathubhai  v.  Maganlal  Mulchand 
(1901),  26  Bom.  206;  Bemola  Dossee 
v.  Mohun  j Dossee  (1880),  5  Cale.  792  ; 
6  C.  L.  R.  34 ;  J ohurra  Bibee  v.  Sree 
Gopal  Misser  (1876),  1  Calc.  470; 
Prem  Chand  Bauthra  v.  Badhica  Ball 
Boy  (1877),  1  Shome,  1 ;  Joykisto 
Cowar  v.  Nitty anund  Nundy  (1878), 
3  Calc.  738 ;  2  C.  L.  R.  440  ;  Baldeo 
Sonar  v.  Mobarak  Ali  (1902),  29  Calc. 
583 ;  6  C.  W.  N,  370 ;  Shea  Pershad 
Singh  y,  Raj  Nmm  (1892),  2Q 
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receipts,  and  compromise,  or  discharge  claims  ordinarily 
incidental  to  the  business,1 

As  to  the  rights  of  the  Official  Assignee  when  the  manager  becomes 
insolvent,  see  Grey  v.  Walker  (1913),  48  Calc.  523. 

Minor  members  are  only  liable  to  the  extent  of  the  assets 
of  the  business,2  i.e.  property  which  has  been  used  by  the  family 
for  the  purposes  of  the  trade,  or  which  has  been  acquired  out 
of  the  profits  thereof.3 

Some  of  the  decisions  make  the  interest  of  the  minor  in  the  whole  family 
property  liable,4  but  the  above  limitation  of  liability  is,  it  is  submitted, 
correct.5 

“  A  trade  like  other  personal  property  is  descendible  amongst  Hindus, 
but  it  does  not  follow  that  a  Hindu  infant,  who  by  birth  or  inheritance 
becomes  entitled  to  an  interest  in  a  joint  family  business,  becomes  at 
the  same  time  a  member  of  the  trading  partnership  which  carries  on  the 
business.  He  can  only  become  a  member  of  the  partnership  by  a  consentient 
act  on  the  part  of  himself  and  the  partners.”  G 

The  manager  cannot  start  a  new  business  so  as  to  bind  minor  copar¬ 
ceners,7  or  adult  coparceners  who  do  not  consent. 

The  fact  that  all  the  coparceners  are  partners  in  the  business  must,  if 
disputed,  be  proved.8 

Where  the  business  is  carried  on  by  the  manager  on  behalf  of  the  family 
in  partnership  with  a  stranger,  the  death  of  the  manager  dissolves  the 


Calc.  453 ;  Morrison  v.  Verschoyle 
(1901),  6  C.  W.  N.  429,  at  p.  458  ; 
Nagendra  Chandra  Bey  v.  Amar 
Chandra  Kundu  (1903),  7  C.  W.  N. 
725.  In  the  matter  of  Haroon  Ma¬ 
homed  (1890),  14  Bom.  189  ;  Nunna 
Setti  v.  Chidaraboyina  (1902),  26  Mad. 
214 ;  GoJcal  Kastur  v.  Amarchand 
(1907),  9  Bom.  L.  R.  1289.  See  Jo- 
harmal  Ladhooram  v.  Chetram  Hari 
Singh  (1914),  39  Bom.  715;  17  Bom. 
L.  R.  293. 

1  Kishen  Par  shad  v.  Har  Narain 
Singh  (1911),  38  I.  A.  45,  at  p.  51 ; 
33  All.  272,  at  p.  276 ;  15  C.  W.  N. 
321,  at  p.  326 ;  13  Bom.  L.  R.  359, 
at  p.  365 ;  Raghunathji  Tarachand 
v.  Bank  of  Bombay  (1909),  34  Bom. 
72;  11  Bom.  L.  R.  255. 

2  Sanka  Krishnamurthi  v.  Bank  of 
Burma  (1911),  35  Mad.  692. 

8  See  Johurra  Bibee  v.  Sree  Gopal 
Misser  (1876),  1  Calc.  470 ;  Bi¬ 
shambhar  Nath  v,  Sheo  Narain  (1906), 
29  All.  166  j  Bishambhar  Nath  v, 
fM  M  (1906),  29  All,  176  j  Joy- 


kisto  Cowar  v.  Nittyanund  Nundy 
(1878),  3  Calc.  738 ;  2  C.  L.  R.  440 ; 
Gokal  Kastur  v.  Amarchand  (1907), 
9  Bom.  L.  R.  1289. 

4  See  Bishambhar  Nath  v.  Shco 
Narain  (1906),  29  All.  166;  Gopal 
Kastur  v.  Amarchand  (1907),  9  Bom. 
L.  R.  1289. 

5  See  Joykisto  Coivar  v.  Nittyanund 
Nundy  (1878),  3  Calc.  738  ;  2  C.  L.  R. 
440. 

6  Lutchmanen  Chetty  v.  Sim  Pro- 
kasa  Modeliar  (1899),  26  Calc.  349, 
at  p.  354  ;  3  C.  W.  N".  190,  at  pp.  192, 
193 ;  Anant  Bam  v.  Channu  Lai 
(1903),  25  AIL  378 ;  Lalji  Nensey  v. 
Keshowji  Punja  (1912),  37  Bom.  340 ; 
14  Bom.  L.  R.  840. 

7  See  Makhun  Ball  Dutt  v.  Bamlall 
Shaw  (1898),  3  C.  W.  N.  134 ;  Morri¬ 
son  v.  Verschoyle  (1901),  6  C.  W.  N. 
429,  at  p.  458. 

8  Vadilal  Lalluhhai  v.  Slab  Khu- 
ehal  Dalpatrctm  (1902),  27  Bom.  157 ; 
gee  Baldeodas  v.  Manekchand  (1901)^ 
3  Bom.  B,  R.  144, 
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partnership,1  but  where  the  coparceners  atone  are  members  of  the  partner¬ 
ship,  the  death  of  a  member  does  not  dissolve  the  partnership,2 

Where  the  manager  has  contracted  debts  for  a  proper  joint 
family  purpose,  the  coparcenary  property  is  liable.3  The 
members  of  the  family  are  liable  to  the  extent  of  family  property 
which  has  come  to  their  hands,  and  if  the  manager  or  any  other 
member  of  the  family  pays  more  than  his  share  he  can  require 
the  others  to  contribute.4 

There  is  no  presumption  that  the  action  of  a  manager  in  contracting 
debts,  etc.,  is  on  behalf  of  the  joint  family,5  or  that  it  is  within  his 
authority.6 

It  has  been  held  that  where  the  manager  borrows  money  in  his  own 
name  on  promissory  notes  for  the  purpose  of  a  joint  family  business,  or 
to  meet  a  joint  family  necessity,  the  creditor  can  recover  the  money  from 
all  the  members  of  the  family,  although  they  were  not  all  parties  to  the 
notes.7  It  is  submitted  that  no  one  but  a  party  to  a  promissory  note 
can  be  held  liable  thereunder,8  although  the  family  may  be  liable  for  the 
debt.  Where  the  note  is  given  in  the  name  of  the  firm,  the  partners  are 
liable.0 

Where  the  manager  contracts  a  debt  which  is  binding  not 
only  on  the  persons  executing  the  contract  but  on  the  other 
members  of  the  joint  family  to  which  he  belongs,  the  creditor 
may  elect  to  treat  the  debt  as  a  personal  debt,  and  sue  the 
manager  personally,  or  he  may  sue  him  as  representative  of  the 
family,1®  or  he  may  sue  the  whole  family. 


1  S okkanadha  Vannimundar  v.  SoJc- 
Jcamtdha  Vannimundar  (1904),  28  Mad. 
344 ;  followed  in  Ramanathan  Ghetty 
v.  Yegappa  Ghetty  (19X5),  30  Mad. 
L.  J.  241. 

2  RaghumaU  v.  Ludhmondas  (1916), 
20  0.  W.  N.  708. 

3  Dwarha  Nath  Ghowdhury  v. 
Bungshi  Chandra  Saha  (1905),  9  0. 
W.  1ST,,  879. 

4  See  Bimala  Debi  ( Srimati )  v. 
Tarasundari  Debi  {Srimati)  (1870), 
6  B.  L.  ft.  App.  101  ;  14  W.  ft.  C.  ft. 
480 ;  Aghore  Nath  Mukhopadhya  v. 
Grish  Chunder  MuJchopadhya  (1892), 
20  Calc.  18 ;  Baldeo  Sonar,  v.  Mo- 
burah  AU  (1902),  29  Calc.  583  ,*  6  C. 
W.  N.  370. 

B  Soiru  Padmanabh  Rangappa  v. 
Narayanrao  (1893),  18  Bom.  520; 
Krishna  Ramaya  Naik  v.  Vasvdev 
VeT&a&esh  Pai  (1896),  21  Bom.  808, 
at  p.  815;  Sunkur  Pershad  v.  Goury 
Pershad  (1879),  5  Calc.  321. 


6  See  Nagendra  Chandra  Dey  v. 
Amar  Chandra  Kundu  (1903),  7  C. 
W.  N.  725 ;  Ganpat  Rai  v.  Munni  Lai 
(1911),  34  All.  135. 

7  Baisnab  Chandra  De  v.  Ramdhon 
Dhor  (1906),  11  C.  W.  N.  139; 
Krishna  Chettiar  v.  Nagamani  A  mmol 
(1914),  39  Mad.  915.  See  also  Na¬ 
gendra  Chandra  Dey  v.  Amar  Chandra 
Kundu  (1903),  7  C.  W.  N.  725 ; 
Krishna  Ayyar  v.  Krishnasami  Ayyar 
(1900),  23  Mad.  597. 

8  See  per  Davies,  J.,  in  Krishna 
Ayyar  v.  Krishnasami  Ayyar  (1900), 
23  Mad.  597,  at  p.  601 ;  Thaith  Ottahil 
Kutte  Ammu  v.  Puroshotam  Doss 
(1911),  1  Mad.  W.  N.  45. 

9  Raghunathji  Tarachand  v.  Bank 
of  Bombay  (1909),  34  Bom.  72 ;  H 
Bom.  L.  ft.  255. 

10  Jumoona  Per  sad  Singh  v.  Digna - 
rain  Singh  (1883),  10  Calc.  1 ;  13  C. 
L.  ft.  74. 
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In  the  first  case  he  can  only  realize  his  debt  from  the  share 
of  the  manager ; 1  in  the  latter  cases  he  can  recover  it  from  the 
family  property.2 

Although  a  manager  may  have  power  to  deal  with  the  co¬ 
parcenary  property,3  he  has  no  power  to  bind  the  other  members 
of  the  family  personally,4  except  in  the  proper  management  of 
a  family  business.5 

In  the  Bombay  Presidency  there  is  an  express  enactment  protecting 
members  of  joint  Hindu  families  from  personal  liability  for  family  debts 
incurred  while  they  were  unborn,  or  before  they  attained  the  age  of  twenty- 
one  years.  They  are  liable  after  that  age  for  such  debts  to  the  extent  of 
family  property  come  to  their  hands  and  not  duly  applied  by  them,6 

In  the  absence  of  fraud  or  collusion,  the  manager  can  bind  compromise, 
the  estate  by  a  compromise,7  or  by  a  reference  to  arbitration.8 

Where  he  has  been  appointed  guardian  of  a  minor  for  the  suit,  his 
powers  are  controlled  by  the  Civil  Procedure  Code  (Act  V.  of  1908),  0.  xxxii,, 
r.  7. 9 

« 

He  can  pay  interest  on  a  debt,  or  can  acknowledge  one,  so 
as  to  extend  the  period  of  limitation,10  but  he  has  no  power  to 
pay  or  revive  by  acknowledgment  a  debt  which  is  barred  by 
limitation,  except  as  against  himself.11 


1  See  post,  p.  283. 

2  See  post ,  p.  280. 

3  Post,  pp.  283  et  seq, 

i  Chalamayga  v.  Varadayya  (1898), 
22  Mad.  166  ;  Banjit  Sing  v.  Amullya 
Prosad  Chose  (1905),  9  C.  W.  N.  923 ; 
cf.  Wagehela  Bajsanji  v.  Masludin 
(Shekh)  (1887),  14  I.  A.  89;  II 
Bom.  551  ;  Indur  Chunder  Singh  v. 
Badhakishore  Ohose  (1892),  19  I.  A. 
90  ;  19  Calc.  507  ;  Eanmal  Singji 
(Maharana  Shri)  v.  Vadilal  Vakhat - 
chcmd  (1894),  20  Bom.  61 ;  Surendra 
Noth  Sarkar  v.  Aiul  Chandra  Boy 
(1907),  34  Calc.  892 ;  Bhaiml  Sahu 
v.  Baij  Nath  Pertab  Narain  Singh 
(1907),  12  C.  W.  N.  256;  Gajindra 
Narain  {Eai)  v.  Harihar  Narain  ( Eai ) 
(1908),  12  C.  W.  N.  687.  As  to  minors 
in  Bombay,  see  Act  VII.  (Bo.  C.)  of 
1866,  s.  5. 

5  Ante,  pp.  274,  275. 

6  Act  VII.  (Bo.  C.)  of  1866,  s.  5. 

7  Pitam  Singh  v.  Ujagar  Singh 

(1878),  1  All.  651 ;  Bam  Kuber  Pande 

v.  Bam  Dctsi  (1913),  35  All.  428.  As 


to  a  family  arrangement  made  by  the 
father,  see  Bamdasv.  Chabildas  (1910), 
12  Bom.  L.  R.  621. 

8  Jagan  Nath  v.  Mannu  Lai  (1894), 

16  All.  231 ;  Balaji  v.  Nana  (1903), 
5  Bom.  L.  R.  95. 

9  Oanesha  Bow  v.  Tuljaram  Bow 
(1913),  40  I.  A.  132;  36  Mad.  295; 

17  C.  W.  N.  765 ;  15  Bom.  L.  R.  626. 

10  Bhasker  Tatya  Shet  v.  Vijalal 
Nathu  (1892),  17  Bom.  512;  Chin- 
nay  a  Nayudu  v.  Ourunatham  Chetti 
(1881),  5  Mad.  169;  Kumarasami 
Nadan  v.  Pala  Nagappa  Chetti  (1878), 

1  Mad.  385;  Sarada  Charan  Chakra- 
varti  v.  Durgaram  Be  Sinha  (1910), 
37  Calc.  461  ;  14  C.  W.  N.  741  ;  Ear 
Prosad  Das  v.  Harihar  Prosad  Singh 
(. Bakshi )  (1915),  19  C.  W.  N.  860.  As 
to  the  power  of  a  father  to  hind  his 
son,  see  Narayanasami  Chetti  v.  S ami- 
das  Mudali  (1883),  6  Mad.  293. 

11  Dalip  Singh  v.Kundan  Lai  (1913), 
35  All.  207;  Chinnaya  Nayudu  v. 
Ourunatham  Chetti  (1881),  5  Mad. 
169;  Dinkar  v.  Appaji  (1894),  20 
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Fraud.  A  coparcener  is  entitled  to  have  a  contract  made  by  the 

manager  without  authority  or  in  fraud  of  the  family  re¬ 
scinded.1 

Arrange.  A  manager  has  power  to  make  all  necessary  arrangements 

as  to  the  mode  of  enjoyment  of  the  joint  property  by  the  co¬ 
parceners,  as  to  their  commensality,  and  as  to  their  religious 
duties  and  observances.2 

Where  a  sou  had  taken  possession  of  a  portion  of  the  coparcenary 
property  against  the  -will  of  his  father,  who  was  the  manager,  he  was 
ejected.3 

Decree  against  The  members  of  a  family  are  all  bound  by  a  decree  obtained 
manager.  Iona  fide  against  the  father,  or  other  manager,  as  such  manager,4 

for  a  debt  duly  incurred  in  the  management  of  the  property,5 
whether  it  were  or  were  not  charged  upon  the  family  property, 
and  by  a  sale  of  the  family  property  in  pursuance  of  such 
decree,  or  in  a  suit  brought  against  the  manager  of  a  joint 
family  business  in  respect  of  such  business,6  or  in  any  suit 
brought  in  respect  of  the  family  property,7  although  they  were 
not  parties  to  the  suit.8  When  they  are  of  age  and  acquiesce 


Bom.  1 55;  Sobhanadri  Appa  Ran 
v.  Sriramulu  (1893),  17  Mad.  221  ; 
Gopalnarain  Mozoomdar  v.  Muddo- 
muity  Guptee  (1874),  14  B.  L.  R.  21. 

1  Ravji  Janardan  Sarangpani  v. 
Gangadharbhat  (1897),  4  Bom.  29. 

2  Raghunadha  (Sri)  v.  Brozokishoro 
(Sri)  (1876),  3  I.  A.  154,  at  p.  191 ;  1 
Mad.  69,  at  p.  81 ;  25  W.  R.  C.  R. 
291,  at  p.  302.  See  Romesh  Chunder 
Bhuttacharjee  v.  Soorjo  Coomar  BTiuU 
iacharjee  (1866),  5  W.  R.  C.  R. 
90. 

3  Baldeo  Das  v.  Sham  Lai  (1875), 
1  All.  77.  This  was  put  upon  the 
ground  that  the  son  had  no  indepen¬ 
dent  dominion. 

*  In  Madhusudan  v.  Bhaa  (1912), 
15  Bom.  L.  R.  36,  and  in  Laxman  v. 
Vimyak  (1915),  40  Bom.  329;  18 
Bom.  L.  R.  52,  it  was  suggested  that 
there  is  a  distinction  between  the  case 
of  the  family  being  represented  by  the 
father,  and  the  case  where  it  is  repre¬ 
sented  by  another  manager,  and  that 
in  the  latter  case  the  other  members 
of  the  family  are  not  bound  by  the 
decree. 


5  Hanmanda  v.  Gopal  (1909),  11 
Bom.  L.  R.  1145. 

6  Baldeo  Sonar  v.  Mobarak  Ali 
(1902),  29  Calc.  583  ;  6  C.  W.  N.  370  ; 
Sheo  Pershad  Singh  v.  Raj  Kumar 
Lai  (1892),  20  Calc.  453;  Phul- 
chand  v.  Lachmichand  (1882),  4  All. 
486  ;  sec  ante,  p.  267. 

7  As,  for  instance,  a  decree  charging 
the  family  property  with  maintenance, 
Minakshi  v.Chinnappa  Udayan  (1901), 
24  Mad.  689. 

8  Sheo  Shankar  Mam  v.  Jaddo  Kun - 
tear  (1914),  41  I.  A.  216 ;  36  All. 
383  ;  18  C.  W.  N.  968  ;  16  Bom.  L.  R. 
810,  affirming  Jaddo  K unwar  v.  Sheo 
Shankar  Ram  (1910),  33  All.  71 ; 
Kunjan  Chetti  v.  Sidda  PiUai  (1898), 
22  Mad.  461 ;  Jogendro  Deb  Roy  Kut 
v.  Funindro  Deb  Roy  Kut  (1871),  14 
M.  I.  A.  367,  at  p.  376 ;  11  B.  L.  R. 
244,  at  p.  249 ;  17  W.  R.  C.  R.  104,  at 
p.  106;  Khiarajmal  y.  Daim  (1904), 
32  I.  A.  23,  at  p.  35 ;  32  Calc.  296,  at 
p.  314 ;  9  C.  W.  N.  201,  at  p.  215 ; 
7  Bom.  L.  R.  1 ;  Han  Vithal  y.  Jairam 
Vithal  (1890),  14  Bom.  597  (doubted 
in  Madhusudan  v.  Bhau  (1912),  15 
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in  the  conduct  of  the  suit  by  their  father,  or  other  manager, 
the  coparceners  would  the  more  clearly  be  bound  by  the 
decree.1 

If  a  manager,  as  such  2  (with  the  acquiescence,  express  or 
implied,  of  the  adult  members  of  the  family),  brings  a  suit  on 
behalf  of  the  family,  and  no  objection  be  made  by  the  defendant, 
a  decree  can  be  made ;  but  a  defendant  may  insist  that  the 
other  members  of  the  family  be  brought  on  the  record,3  unless 
the  suit  be  brought  in  respect  of  a  contract  made  by  the  managers 
of  a  family  business,  and  all  the  persons  who  contracted  with 
him  are  parties  to  the  suit.4 

In  Kashimth  Chimnaji  v.  Chimmji  Sadashiv ,s  Scott,  J.,  sitting  on 
the  Original  side  of  the  Bombay  High  Court,  said,  “Asa  matter  of  practice 
suits  are  not  filed  in  this  Court 6  by  managers  representing  their  infant 
coparceners ;  the  practice  is  to  join  all  parties  interested,  but  it  would 
seem  that  even  if  in  the  face  of  the  plaint  there  was  an  allegation  of  a  sole 
plaintiff  that  he  sued  as  manager  on  behalf  of  a  coparcenary,  the  minor 
coparcener  would  not  be  bound  by  proceedings,  unless  by  judicial  sale 
under  the  decree  rights  had  been  created  in  third  parties,  and  no  prejudice 
were  shown  to  the  absent  minors.” 

It  has  been  held  that  where  all  the  adult  members  of  a  joint  family 
appear  on  the  record  it  is  a  legitimate  presumption  that  they  are  acting 
as  managers  on  behalf  of  themselves  and  of  the  minor  members  of  the  family 
who  are  not  joined  in  the  suit.7 

Bom.  L.  R.  36) ;  Doulut  Bam  v.  Mehr  bunessa  ( Mussammat )  (1916),  1  Pat. 
Chand  (1887),  14  I.  A.  187 ;  15  Calc.  L.  J.  468. 

70  ;  Bissessur  Lall  Sakoo  v.  Luchmes-  3  See  Guruvayya  Gouda  v.  Datta~ 
sur  Singh  ( Maharajah )  (1879),  6  I.  A.  traya  Anant,  28  Bom.  11 ;  Thakar- 
233  ;  5  C.  L.  R.  477  ;  Baldeo  Sonar  mani  Singh  v.  Dai  Bani  Koeri  (1906), 
v.  Mobarah  Ali  (1902),  29  Calc.  583  ;  33  Calc.  1079 ;  Angamuthn  Pillai  v. 

6  C.  W.  N.  370  ;  Bam  Sevak  Das  v.  Kolandavelu  Pillai  (1899),  23  Mad. 
Baghubar  Bai  (1880),  3  All.  72;  Jeo  190;  Gan  Savant  Bal  Savant  v. 
Lai  Singh  v.  Gunga  Pershad  (1884),  Narayan  Dhond  Savant  (1883),  7 
10  Calc.  996  ;  Sakharam  v.  Devji  Bom.  467 ;  ante ,  p.  267.  See,  how- 
(1898),  23  Bom.  372;  Bhana  v.  ever,  Vithu  Dhondi  v.  Babaji  (1908), 
Chindhu  (1896),  21  Bom.  616  ;  32  Bom.  375  ;  10  Bom.  L,  R.  505. 

Krishnama  v.  Perumal  (1885),  8  Mad.  4  Ante,  p.  267. 

388  ;  Gan  Savant  Bal  Savant  v.  Nara-  6  (1906),  30  Bom.  477,  at  p.  486  ; 
yan  Dhond  Savant  (1883),  7  Bom.  467 ;  8  Bom.  L.  R.  268.  See,  however, 

Gajindar  Narain  {Bai)  v.  Haribai  Bissessur  Lall  Sahoo  v.  Luchmessur 
Narain  {Bai)  (1908),  12  C.  W.  N.  687  ;  Singh  {Maharajah)  (1879),  6  I.  A.  233, 
Magniram  v.  Tukaram  (1900),  2  Bom.  at  p.  237  ;  5  C.  L.  R.  477,  at  p.  480, 
L.  R.  197.  See  Subramaniyayyan  v.  and  cases  ante ,  p.  278,  note  8. 
Subramaniyayyan  (1882),  5  Mad.  125 ;  6  The  practice  is  the  same  on  the 

Laxman  v.  Vinayak  (1915),  40  Bom.  Original  side  of  the  Bengal  High 
329 ;  18  Bom.  L.  R.  52.  Court. 

1  See  Kunjan  Chetti  v.  Sidda  Pillai  7  Krishna  Jiva  Tewari  v.  Bishnath 
(1899),  22  Mad.  461 ;  Madhusudan  v.  Kalwar  (1912),  34  AIL  615 ;  Hori  Lai 
Bhau  (1912),  15  Bom.  L.  R.  36.  v.  Manman  Kunwar  (1912),  Ibid.  549; 

2  Girwar  Narain  Mahton  v.  Mak-  Nathu  Lai  v.  Lola  (1912),  Ibid.  572, 
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Suit  ori 
mortgage. 


As  to  parties  to  suits,  see  ante,  p.  267. 

All  members  of  a  family  are  bound  by  decrees  in  suits  brought  by  the 
manager  of  a  joint  family  business  as  such,  even  though  they  are  not  parties 
to  the  suit ; 1  but  in  a  suit  brought  by  such  manager  the  defendant  may 
insist  upon  all  the  members  of  the  family  “who  are  members  of  the  partner¬ 
ship  being  brought  upon  the  record,2  except  where  the  suit  is  brought  upon 
a  contract  made  by  the  manager  in  his  own  name.3 

Minor  members  of  the  family  who  have  not  by  a  consentient  act 
become  members  of  the  partnership  are  not  necessary  parties  to  the  suit.4 

There  is  a  conflict  of  decisions  as  to  whether,  in  a  suit  on  a 
mortgage  instituted  under  the  Transfer  of  Property  Act,5  any 
but  the  actual  parties  are  bound. 

The  decisions  deal  with  mortgages  created  by  the  father  of  a  Mitak- 
shara  family,6  but  they  are  equally  applicable  to  a  mortgage  by  any  other 
manager.  The  cases  before  the  passing  of  that  Act  determined  that  sons 
who  were  joint  with  their  father 7  were  liable  if  the  suit  was  brought  against 
their  father  as  representing  the  family,  i.e.  himself  and  his  sons.8 

In  each  case  it  was  a  question  whether  the  decree  was  intended  to  bind 
the  family,  and  whether  in  execution  their  interests  passed  by  the  sale.9 
It  did  not  follow  from  the  mere  fact  that  the  interest  purporting  to  be 
sold  was  the  right  title  and  interest  of  the  father  that  the  entire  interest 
which  he  had  authority  to  deal  with  did  not  pass.10 


1  Baldeo  Sonar  v.  Mobarah  AU 
Khan  (1902),  29  Calc.  583  ;  6  0.  W. 
N.  370;  ante ,  p.  267.  See  Sundar 
Lai  v.  Chkitar  Mai  (1906),  29  Ail.  1, 
where  it  was  held  that  the  dismissal 
of  a  suit  for  redemption  brought  by 
the  father  did  not  bar  the  sons. 

2  Shamrathi  Singh  v.  Kishan  Pra¬ 
sad  (1907),  29  All.  311.  See  Alagappa 
Chetti  v.  Vellian  Chetti  (1894),  18 
Mad.  33 ;  Lutchmanen  Ghetty  v. 
Siuaprokasa  Modeliar  (1899),  26  Calc. 
349 ;  3  C.  W.  N.  190  ;  ante,  p.  267. 

3  Ante,  p.  267. 

4  Lutchmanen  Chetty  v.  Sivaprokam 
Modeliar  (1899),  26  Calc.  349 ;  3  C. 
W.  N.  190. 

5  IV.  of  1882. 

6  Post ,  p.  281. 

7  See  Trimbak  Balkrishna  v.  Nara- 
yan  Damodhar  Dabholkar  (1884),  8 
Bom.  481. 

8  Ponnappa  Pillai  v.  Pappuva - 

yangar  (1881),  4  Mad.  1;  S.  C. 
(1885),  9  Mad.  343 ;  Srinivasa 

Nctyudu  v.  Yelaya  Nayudu  (1882), 

5  Mad.  251 ;  Sadashiv  Dinkar  Joshi 
v.  Dinkar  Narayan  Joshi  (1882), 

6  Bom.  520 ;  Studd  v.  Brig  Nundun 
Pershad  Singh  (1881),  9  C.  L.  R.  350  ; 


S  and  ram ja  Ay  yangar  v.  Jaganada 
Pillai  (1881),  4  Mad.  Ill  ;  Doulut 
Bam  v.  Mehr  Chand  (1887),  14  I.  A. 
187 ;  15  Calc.  70  ;  Leva  Singh  v.  Bai 
Manohar  (1880),  2  All.  746;  Bam 
Sevak  Das  v.  Baghubar  Bai  (1880), 
3  All.  72 ;  Gayadin  v.  Baj  Bansi 
Kuar  (1880),  3  All.  191 ;  Bam  Narain 
Lai  v.  Bhaioani  Prasad  (1881),  3  All. 
443  ;  Parsidh  Narain  Singh  v.  Huno- 
man  Sahai  (1881),  11  C.  L.  R.  263. 

9  See  Pernraj  Chandra  Bhau  v. 
Savalya  Gajaba  (1890),  15  Bom.  293 ; 
Doulut  Bam  v.  Mehr  Chand  (1887), 

14  I.  A.  187 ;  15  Calc.  70 ;  Bam 
Narain  Lai  v.  Bhawani  Prasad  (1881), 

3  All.  443. 

10  See  post ,  pp.  319,  320.  Mahahir 
Pershad  ( Bai  Bahu)  v.  Markunda  Nath 
Sahai  (Bai)  (1889),  17  I.  A.  11,  at  p. 
16  ;  S.  C.  nomine  Mahahir  Pershad  v. 
Moheswar  Nath  Sahai ,  17  Calc.  584, 
at  p.  589  ,*  Bhagbut  Pershad  v.  Girja 
Koer  ( Mussumat )  (1888),  15  I.  A.  99 ; 

15  Calc.  717 ;  Trimbak  Balkrisna  v. 
Narayan  Damodar  Dabholkar  (1884), 
8  Bom.  481,  at  p.  486 ;  Ponnappa 
Pillai  v.  Pappuvayyangar  (1881), 

4  Mad.  1,  at  p.  15  ;  Hardai  Narain  v. 
Haruck  Dhari  Singh  (1882),  *12  C.  I* 
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If,  however,  the  decree  from  the  form  of  the  suit,  the  character  of  the 
debt  recovered  by  it  and  its  terms  was  to  be  interpreted  as  a  decree  against 
the  father  alone  and  personal  to  himself,  and  all  that  was  put  up  and  sold 
thereunder  in  execution  was  his  right  and  interest  in  the  joint  ancestral 
estate,  then  the  auction  purchaser  acquired  no  more  than  that  right  and 
interest,  Le.  the  right  to  demand  partition.1 

Where  the  mortgage  charged  the  whole  interests,  the  form  of  mortgage 
decree  now  adopted  by  the  Indian  Courts  would  be  sufficient  to  cause  a 
sale  of  all  of  such  interest.2 

Section  85  of  the  Transfer  of  Property  Act  enacted  as  follows  : 

Suits  for  Foreclosure,  Sale ,  or  Redemption . 

“  Subject  to  the  provisions  of  the  Code  of  Civil  Procedure,  sec.  437,3 
all  persons  having  an  interest  in  the  property  comprised  in  a  mortgage 
must  be  joined  as  parties  to  any  suit  under  this  chapter  relating  to  such 
mortgage:  Provided  that  the  plaintiff  has  notice  of  such  interest.” 

Where  there  is  no  such  notice  the  manager  can  be  taken  as  representing 
the  others.4 

The  Bengal  High  Court 5  has  held  that,  where  the  plaintiff  had  notice 
of  their  existence,6  the  sons  can  sue  to  set  aside  a  decree  to  which  they 
are  not  parties.  In  the  Allahabad  High  Court  earlier  decisions,7  and  the 
latest  decision  8  differ  from  the  Bengal  view,  but  there  is  a  decision  to 
the  contrary.9  The  Allahabad  Court  has  declined  to  extend  the  principle 
of  the  Bengal  decisions  to  cases  where  the  property  has  been  sold  to  a 
purchaser  other  than  the  judgment  creditor.10  The  result  of  the  Bengal 
view  would  be  that  a  new  suit  against  the  sons  is  necessary,  and  in  such 
new  suit  the  debt  can  be  recovered  by  sale  of  the  coparcenary  property.11 


R.  104 ;  Sadcishiv  Dinkar  Joshi  v. 
Dinkar  Narayan  Joshi  (1882),  6  Bom. 
520 ;  Gnammmal  v.  Muthusami 
(1880),  13  Mad.  47.  In  NcmhaJe  Joti 
v.  Jaimangal  Ghauhcy  (1880),  3  All. 
294,  the  sale  was  expressly  limited  to 
the  father’s  interest.  See  cases,  post, 
p.  319,  notes  6,  7. 

1  Basa  Mol  v.  Maharaj  Singh 
(1886),  8  All.  205;  Simbhumth 
Panday  v.  Golub  Singh  (1887),  14 
I.  A.  77  ;  14  Calc.  572. 

2  See  Act  V.  of  1908,  Schcd.  L, 
App.  D.  4. 

3  That  section  dealt  with  suits 
concerning  property  vested  in  a 
trustee,  executor,  or  administrator, 
and  has  therefore  no  application  to 
the  present  question. 

4  Sheo  Shankar  Ram  v.  Jaddo  K  un- 
war  (1914),  41 1.  A.  216  ;  36  All.  383  ; 
18  C.  W.  N.  968;  16  Bom.  L.  R. 
810;  Balki  Mahapatra  v.-  Brojobasi 
Pandq  (1912),  16  0.  W.  N.  1019;  Ram 
Taran  Goswami  v.  Rameswar  Malia 
(1907),  11  0.  W.  N.  1078. 


5  Snraj  Prosad  (Leila)  v.  Golub 
Chetnd  (1901),  28  Calc.  517 ;  5  C.  W. 
N.  640  ;  reversing  decision  of  Chose, 
J.  (1900),  27  Calc.  724;  4  C.  W.  N. 
701. 

6  The  burden  of  proving  this  is 
upon  the  sons :  Ram  Nath  Rai  v, 
Lachman  Rai  (1899),  21  All.  193. 

7  See  cases  referred  to  in  Bulxownt 
Singh  v.  Aman  Singh  (1910),  33  All.  7. 

8  Bulwant  Singh  v.  Aman  Singh 
(1910),  33  All.  7. 

9  Ram  Prasad  v.  Man  Mohun 
(1908),  30  All.  257. 

10  Debi  Singh  v.  Jia  Ram  (1902), 
25  All.  214 ;  Lai  Singh  v.  Putandar 
Singh  (1905),  28  All.  182. 

11  Dharam  Singh  v.  Angal  Lai 
(1899),  2\  All.  301 ;  Lachhman  Das 
v.  Dallu  (1900),  22  All.  394.  See 
Ram  Singh  v.  Sobha  Ram  (1907),  29 
All.  544.  In  Suraj  Prosad  ( Lala )  v. 
Golab  Chand  (1901),  28  Calc.  517  ;  5  C. 
W.  N.  640 ;  and  Ranhaia  Lai  v.  Raj 
Bahadur  (1902),  24  All.  211,  the  son 
in  the  suit  brought  by  him  had  an 
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The  Madras  1  and  Bombay  -  High  Courts  consider  that  the  law  in  this 
respect  was  not  altered  by  the  Transfer  of  Property  Act. 

A  decree  on  a  mortgage  is  equally  binding  when  the  manager  happens 
to  have  been  appointed  as  guardian  by  the  Court,  but  has  obtained  no 
sanction  from  the  Court.3 

An  appeal  by  the  manager  as  representative  of  the  family  is  on  the 
same  footing  as  a  suit  brought  by  him.4 

When  a  suit  on  a  mortgage  or  other  contract  has  been  brought  against 
the  manager,  it  has  been  held  that  there  is  nothing  to  prevent  another 
suit  against  the  other  members  of  the  family  on  the  same  cause  of  action.5 

The  present  law  on  the  subject  is  to  be  found  in  Schedule  I., 
Order  XXXIV.,  rule  1  of  the  Civil  Procedure  Code  (Act  V,  of 
1908)  which  is  as  follows  : — 

“  Subject  to  the  provisions  of  this  Code,  all  persons  having 
an  interest  either  in  the  mortgage  security  or  in  the  right  of 
redemption  shall  be  joined  as  parties  to  any  suit  relating  to 
the  mortgage.5’ 

This  does  not  completely  clear  up  the  difficulties  created  by  the  decisions 
under  section  85  of  the  Transfer  of  Property  Act,6  but  it  is  submitted  that, 
as  all  the  coparceners  have  an  interest  in  the  right  of  redemption,  they 
should  be  made  parties.7 

The  Allahabad  High  Court,8  and  the  Patna  High  Court,9  have,  how- 
cverj  in  cases  to  which  Act  V.  of  1908  applies,  held  that  a  suit  on  a  mort¬ 
gage  by  or  against  the  manager  binds  the  other  members  of  the  family. 

The  Calcutta  High  Court  has  declined  to  follow  the  Allahabad  case, 
and  holds  that  all  the  coparceners  must  be  parties.10 

Vesting  order.  A  coparcener  is  not  bound  by  a  vesting  order  made  under 
the  Insolvency  law,  unless  he  was  himself  declared  an  insolvent.11 

opportunity  of  contesting  the  mort-  6  Ante,  pp.  281,282. 

gage,  so  the  Court  declined  to  give  him  7  See  Biswanath  Pershad  Mahta  v. 

any  remedy,  except  a  right  to  redeem.  Jagdip  Narain  Singh  (1912),  40  Calc. 

1  Ramasamayyan  v.  Virasami  Ay-  342,  at  p.  354. 

yar  (1898),  21  Mad.  222 ;  Palani  8  Hori  Lai  v.  Munman  Kunwar 
Ooundan  v.  Rangayya  Goundan  (1898),  (1912),  34  All.  549  (a  case  of  sons  . 

22  Mad.  207.  being  represented  by  their  father) ; 

2  Ramlrishna  v.  Vinayak  Ha  ray  an  Madan  Lai  v.  Kishan  Singh  (1912), 
(1910),  34  Bom.  354  ;  12  Bom.  L.  R.  Ibid .  572  (Bo.) ;  Ram  Kuber  Pande  v. 
219;  Chimm  v.  Soda  (1910),  12  Bom.  Ram  Dasi  (1913),  35  All.  428  (Bo.); 

L.  R.  811;  Tatyarao  v.  Puttapa  (1910),  Krishna  Jiva  Tewari  v.  Bishnath 
12  Bom.  L.  R.  940.  .  Kalwar  (1912),  34  All.  615  (a  case 

3  Ram  Avtar  Singh  v.  Nursing  of  a  minor  brother  being  represented 
A  arain  Singh ,  3  0.  L.  J.  12.  See  by  his  brothers.) 

Gharib-ul-lah  v.  Khalak  Singh  (1903),  9  Raghunandan Singh  v.  Parmeshur 

30  I.  A.  165;  25  All.  407;  7  C.  W.  N.  Dyal  Singh  (1917),  2  Pat.  L.  J.  306. 

681 ;  5  Bom,  L.  R.  478.  Cf.  post,  p.  287.  10  Debi  Prosad  Sahi  v.  Dharamjit 

BmJnktdhariLalr.Rughoobeer  Per-  Narayan  Singh  (1914),  41  Calc.  727. 

**«^ »?*^  ®  ^alc* ;  12 C.  L.R. 255.  11  See  Nunna Setti  v.  Ghidaraboyina 

5  Mufamtiml  Askari  v.  Radhe  Ram  (1902),  26  Mad.  214, 

Singh  (1900),  22  AIL  307. 
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A  decree,  even  for  a  joint  family  debt,  in  a  suit  by  or  against  Personal 
the  manager  alone,  and  not  as  representing  the  family,  does  not decr6e* 
bind  his  coparceners,1  and  cannot  be  executed  against  the 
coparcenary  property.2  If  a  sale  takes  place  in  execution  of 
such  decree  the  interest  of  the  defendant  alone  passes  thereby.3 


Alienation  and  Charge. 

Where  all  the  coparceners  are  adults  they  can  together  Alienation  by 
effect  a  valid  sale  or  charge  of  the  coparcenary  property.4  A  coParceiiar^ 
sale  or  charge  can  also  be  made  by  the  adult  coparceners,  and 
the  manager  acting  on  behalf  of  the  minor  coparceners  in  case 
of  necessity.5 

A  manager  can  alienate  or  charge  the  family  property  with  Alienation  by 
the  express  or  implied  consent  of  all  the  then  existing  adult manager* 
coparceners,  so  as  to  bind  them.6 

It  has  been  held  that  ratification  is  merely  evidence  of  necessity,7  but 
it  is  submitted  that  ratification  is  equivalent  to  consent,8  whether  there  be 
necessity  or  not. 

It  is  unsettled  whether  a  manager  can,  even  in  the  ease  of 
necessity,9  alienate  the  family  estate,  so  far  as  adult  coparceners 
are  concerned,  without  their  assent,  either  express  or  implied. 


1  See  Sundar  Lai  v.  Chhitar  Mai 
(1906),  29  All.  1 ;  S.  C.  Ibid.,  p.  215. 

2  DwarJca  Nath  Chowdhury  v. 
Bungshi  Chandra  Saha  (1905),  9  C. 
W.  N.  879. 

3  Armugam  Filial  v.  Sdbapaihi 
Padiachi  (1882),  5  Mad.  12  ;  Subra- 
maniyayyan  v.  Subramaniyayyan 
(1882),  5  Mad.  125  ;  Viraragavamma 
v.  Sanun&rala  (1885),  8  Mad.  208 ; 
followed  in  Abilah  Boy  v.  Bubbi  Boy 
(1885),  11  Calc.  293 ;  Ouruvappa  v. 
Thimma  (1887),  10  Mad.  316  ;  Maruti 
Ncvrayan  v.  Lilachand  (1882),  6  Bom. 
564  ;  Kisansing  Jivansing  Pardesi  v. 
Moreshwar  Vishnu  Joshi  (1882),  7 
Bom.  91 ;  Dasaradhi  Bavulo  v.  Jod~ 
dumoni  Bavulo  (1882),  5  Mad.  193 ; 
Babaji  v.  Dhuri  (1884),  9  Bom.  305. 
See  post,  pp.  319, 320. 

4  Mahabecr  Per  sad  v.  Bamyad  Singh 
(1873),  12  B.  L.  R.  90,  at  p.  94 ;  20 
W.  R.  C.  R.  192,  at  p.  194. 

5  Post ,  pp.  285  et  seq. 

6  GharibuUah  v.  Khalak  Singh 


(1903),  30  I.  A.  165,  at  p.  169;  25 
All.  407,  at  p.  415 ;  7  C.  W.  N.  681, 
at  p.  687  ;  5  Bom.  L.  R.  478  ;  Miller 
v.  Bunga  Nath  Moulich  (1885),  12 
Calc.  389 ;  BuraiJc  Chuttur  Singh  v. 
Greedharee  Singh  (1868),  9  W.  R.  C.  R. 
337 ;  Chhoiiram  v.  Narayandas  (1887), 
1 1  Bom.  605 ;  see  post ,  p.  306  ;  Kan - 
dasami  Asari  v.  Somaskanda  Ela 
Nidhi  (1910),  35  Mad.  177,  at  p.  181. 

7  Kandasami  Asari  v.  Somaskanda 
Ela  Nidhi  (1910),  35  Mad.  177. 

8  Gangabai  v.  Vamanaji  A .  Daiar 
(1864),  2  Bom.  H.  0.  301.  Acqui¬ 
escence  shown  by  receiving  the  benefit 
of  the  purchase-money,  with  know¬ 
ledge  of  the  facts,  amounts  to  a  rati¬ 
fication,  Modhoo  Dyal  Singh  v.  Kolbur 
Singh  (1868),  B.  L.  R.  F.  B.  R.  1018, 
at  p.  1020 ;  9  W.  R.  O.  R.  511 ; 
White  v.  Bishto  Chunder  Bose  (1863), 
2  Hay,  567.  See  post,  p.  306. 

9  As  to  what  amounts  to  necessity, 
see  post ,  pp.  288-290. 
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The  decisions  are  in  conflict.1  The  texts  of  the  Mitakshara  2  upon 
which  the  law  on  the  subject  is  based  do  not  extend  to  such  a  case. 

It  is  submitted  that  in  case  of  necessity3  the  consent  may  be  pre¬ 
sumed,4  but  that  where  there  is  an  express  dissent,  of  which  the  purchaser 
had  notice,  or  which  he  had  means  of  knowing,  there  can  be  no  valid 
sale  or  charge. 

As  to  the  powers  of  a  father  in  a  family  governed  by  the  Mitakshara 
law,  to  sell  or  charge  the  property  to  pay  his  debts,  see  post ,  pp.  308,  309. 

Where  the  parties  intend  that  all  the  coparceners  should  execute 
the  transfer,  the  document  does  not  take  effect  by  reason  only  that  the 
managing  member  has  signed  it,  and  that  there  is  a  recital  of  necessity.6 

Where  there  is  neither  consent  nor  necessity,  a  manager 
other  than  the  father  cannot  alienate  the  family  property  by 
sale,  mortgage,  gift,  permanent  lease,6  or  otherwise. 

Gift  by  father.  Under  the  Mitakshara  law,  a  father  can  make  a  gift  of  a 
small  portion  of  the  movable  coparcenary  property  for  pious 
purposes,  or  as  a  gift  of  affection,  i.e.  to  a  child  or  other  near 
relative.7  He  may  devote  a  portion  of  the  family  property  to 
a  dowry  for  a  daughter,8  and  can  also  devote  a  small  portion  of 


1  In  Phul  Chand  v.  Man  Singh 
(1882),  4  All.  309 ;  Bishambhur  Naik 
v.  Sudasheeb  Mohapatter  (18C4),  1 
W.  R.  C.  R.  96,  and  Juggurnath 
Khootia  v.  JDoobo  Misser  (1870),  14 
W.  R.  C.  R.  80,  the  power  was 
affirmed.  See  also  Ponnappa  Filial 
v.  Pappuvayyangar  (1881),  4  Mad.  1, 
at  p.  18 ;  Sadabart  Prasad  Balm  v. 
Foolbash  Koer  (1869),  3  B.  L.  R.  F. 
B.  R.  31,  at  p.  45 ;  12  W.  R.  F.  B.  R. 
1,  at  p.  8 ;  Bunsee  Ball  v.  Aoladk 
Ahsan  (Shaikh)  (1874),  22  W.  R.  C. 
R.  552.  See  “Dayabhaga,”  chap, 
ii.  para.  26  ;  Strange’s  “  Hindu  Law,” 
vol.  ii.  p.  348.  It  was*  held  in 
Peotaree  Mahapattur  v.  Damoodhur 
Mahapattur,  Ben.  S.  D.  A.  1859,  p. 
1643,  that  the  principles  of  Hunooman 
Persaud  Panday's  case  (post,  p.  286) 
govern  all  cases  of  alienation  by 
persons  holding  limited  estates. 
Contrd  Muthoora  Koonwaree  v.  Boot  an 
Singh  (1870),  13  W.  R.  C.  R.  30; 
Miller  v.  Runga  Nath  Moulick  (1885), 
12  Oalc.  389,  at  p.  399.  See  Upooroop 
Pewary  v.  Bandhjee  Suhoy  (1881),  6 
Calc.  749,  at  p.  753  ;  6  C.  L.  R.  192, 
at  p.  196  ;  Strange’s  “  Hindu  Law,” 
vol.  i  p.  20. 

8  Chap.  i.  s.  1,  paras.  28,  29. 

3  Post,  pp.  288-290 


4  See  MiUer  v.  Runga  Nath  Moulick 
(1885),  12  Calc.  389,  at  p.  399; 
Chhotiram  v.  Narayandas  (1887),  11 
Bom.  605;  K.  K.  Bhattacharya’s 
“Joint  Hindu  Family,”  pp.  487, 
488. 

6  Sivasami  Chetti  v.  Sevugan  Chetti 
(1901),  25  Mad.  389. 

6  Ram  Ratan  v.  Lachman  Pas 
(1908),  30  All.  460 ;  Sheikh  Ohand  v. 
Hiralal  (1907),  9  Bom.  L.  R.  114 ; 
Narayan  v.  Political  Agent  Sawantwadi 
(1905),  7  Bom.  L.  R.  172 ;  Sataram 
Pandit  ( Shri )  v.  Harihar  Pandit  ( Shri ) 
(1910),  12  Bom.  L.  R.  910  ;  Brojomo- 
hun  Ghose  v.  Luchmun  Singh  Thakoor, 
W.  R.  1864,  C.  R.  83 ;  Oahud  Buksh 
(Gazee)  v.  Bindoo  Bashinee  Dossee 
(1867),  7  W.  R.  C.  R.  298. 

7  Bachoo  Harkisondas  v.  Mankorebai 
(1904),  29  Bom.  51 ;  6  Bom.  L.  R. 
268,  affirmed  on  appeal  (1907),  34 
I.  A.  107;  31  Bom.  373;  11  C.  W.  N. 
769 ;  9  Bom.  L.  R.  646 ;  Kamakshi 
Ammal  v.  Chakrapany  Ghettiar  (1907), 
30  Mad.  452.  See  Hanmantapa  v. 
Jimbai  (1900),  24  Bom.  547 ;  2  Bom. 
L.  R.  478. 

8  Kudutamma  v.  Narasimhacharya - 
la  (1907),  17  Mad.  L.  J.  528,  referred 
to  in  Churaman  Sahu  v.  Gopi  Sahu 
(1909),  13  C.  W.  N.  994,  at  p.  999 ; 
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the  immovable  property  to  pious  purposes,1  but  not  for  any 
other  purpose.2  He  cannot  do  so  by  will.3 

There  is  some  authority  that,  even  under  the  Mitakshara  Movables, 
law,  a  father  has  complete  power  of  disposition  over  ancestral 
movables,4  but  it  is  submitted  that  he  has  no  greater  power 
over  movables  than  he  has  over  immovable  property,6  except 
so  far  as  may  be  necessary  from  the  nature  of  the  property. 

With  these  exceptions,  and  except  so  far  as  he  has  power  Powers  of 
to  alienate  the  property  for  payment  of  his  debts,6  the  powers father’ 
of  the  father  over  coparcenary  property  are  not  in  law  greater 
than  those  of  any  other  manager.7 

The  father  cannot  give  family  property  to  one  son  in  preference  to  the 
others.8 

Having  regard  to  his  position,  greater  deference  vTill  neces¬ 
sarily  be  paid  to  his  wishes  than  in  the  case  of  any  other  manager.9 

In  case  of  necessity,10  the  father  or  other  manager11  can 


Sundaramayya  v.  Sitamma  (1911), 
35  Mad.  628  ;  Narayana  v.  Ramalinga 
(1915),  39  Mad.  587.  See  Simnananja 
Perumal  Sethurayar  v.  Muttu  Rama¬ 
linga  Sethurayar  (1866),  3  Mad.  H.  C. 
75. 

1  Seo  Raghunath  Prasad  v.  Gobind 
Prasad  (1885),  8  All.  76;  Gopal 
Ohand  Pande  v.  Kunwar  Singh  ( Babu ) 
(1830),  5  Ben.  Sel.  R.  24  (new  edition, 
29).  “Mitakshara,”  chap.  i.  s.  1, 
para.  28. 

2  Rayakkal  v.  Bubbanna  (1892),  16 
Mad.  84 ;  Baba  v.  Timma  (1883),  7 
Mad.  357  ;  Ganga  Bisheshar  v.  Pirthi 
Pad  (1880),  2  All.  635;  Rottala 
Runganatham  Chetty  v.  Pulicat  Rarna- 
sami  Chetti  (1903),  27  Mad.  162 ; 
Bala  v.  Balaji  (1897),  22  Bom.  825; 
Pratabnarayan  Das  v.  Court  of  Wards 
(1869),  3  B.  L.  R.  (A.  J.)  21;  11 
W.  R.  C.  R.  343. 

3  Rathnamv.  Sivasuhramania  (18Q2), 
16  Mad.  353. 

4  See  Ponnappa  Pillai  v.  Pappu- 
vayyangar  (1881),  4  Mad.  1,  at  p.  47 ; 
NallatamJbi  Chetti  ( Rayadur )  v.  Mu- 
kunda  Chetti  ( Rayadur )  (1868),  3 
Mad.  H.  C.  455,  at  p.  456 ;  Shib 
Dayee  v.  Doorga  Pershad  (1872),  4 
N.  W.  P.  63,  at  p.  70.  “  Mitakshara,” 
chap.  i.  s.  I,  paras.  21,  24. 

&  See  Lakshman  Dada  Naik  y. 


Ramchandra  Dada  Naik  (1880),  7 
I.  A.  181 ;  5  Bom.  48 ;  7  C.  L.  R.  320  ; 
S.  0.  in  Court  below  (1876),!  Bom.  561. 

6  Post ,  pp.  308,  309. 

7  Suraj  Bunsi  Koer  v.  Bheo  Proshad 
Singh  (1879),  6  I.  A.  88,  at  pp.  100, 
101;  5  Calc.  148,  at  p.  165;  4 
C.  L.  R.  226,  at  p.  233  ;  Chinnaya  v. 
Perumal  (1889),  13  Mad.  51 ;  Pala - 
nivelappa  Kaundan  v.  Mannaru  Nai- 
Jcan  (1865),  2  Mad.  H.  C.  416; 
Shudanund  Mohapattur  v.  Bonomalee 
Doss  Mohapattur  (1866),  6  W.  R.  C.  R. 
256,  at  p.  261  ;  Ningareddi  v.  Laksh - 
mawa  (1901),  26  Bom.  163,  at  p.  166  ; 
3  Bom.  L.  R.  647.  An  agreement 
amounting  pro  tanto  to  an  alienation 
without  consideration  was  set  aside 
in  Bala  v.  Balaji  (1897),  22  Bom.  825. 

8  Nand  Ram  v.  Mangel  Sen  (1909), 
31  All.  359. 

8  See  R.  C.  Mitra’s  “  Law  of  Joint 
Property,”  2nd  ed.,  pp.  73,  74. 

10  Post,  pp.  288-290. 

11  The  fact  of  his  acting  as  manager 
is  sufficient,  although  he  may  not  be 
strictly  entitled  so  to  act.  JBunooman 
Persaud  Panday  v.  Munraj  Koonweree 
( Mussamut  Bdbooee)  (1856),  6  M.  I.  A. 
393,  at  p.  413  ;  18  W,  R.  C.  R.  note 
to  p.  81.  See  also  Gunga  Pershad  v, 
Phool  Singh  (1868),  10  W.  R.  C.  R. 
106 ;  10  B.  L.  R„  note  to  p.  368 ; 
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bind  the  interest  of  a  minor  coparcener  by  a  sale  or  charge.1 
Apparently  he  can  in  such  case  also  bind  the  interest  of  an  adult 
coparcener  who  does  not  dissent-.2 


Benefit 
apart  from 
necessity. 


This  principle  was  laid  down  in  the  leading  case  of  Hunooman  Persaud 
Panday  v.  M unraj  Koonweree  (Mussamui  Babooee) 3  with  regard  to  the 
manager  for  an  infant  heir.  It  has  been  applied  to  the  managers  of  joint 
families  acting  on  behalf  of  infant  coparceners,4  to  widows  and  daughters 
inheriting  property  from  their  husbands  and  fathers,5  to  women  inheriting 
as  widows  of  gotraja  sapindas ,6  to  the  managers  of  religious  endowments,7 
to  managers  on  behalf  of  lunatics,8  and  to  the  holders  of  impartible  estates, 
which  are  inalienable  by  custom. 9 

In  that  case  it  was  said  that  the  power  ec  can  only  be  exercised  rightly 
in  a  case  of  need  or  for  the  benefit  of  the  estate.”  Of  the  large  number 
of  cases  in  which  the  principles  contained  in  Hunooman  Persaud  Panday's 10 
case  have  been  applied,  there  is  not,  so  far  as  the  writer  is  aware,  any  one 
in  which  a  sale  or  charge  has  been  justified  by  benefit  apart  from  necessity, 
except  the  recent  case  of  Krishna  Chandra  Chowdury  v.  Ratan  Ram  Pal 
(1915),  20  C.  W.  N.  645,  and  the  case  of  Ratnam  v.  Govindarajulu, 11  where  tho 
money  was  originally  raised  for,  amongst  other  purposes,  enlarging  the  family 
dwelling-house,  but  in  that  case,  as  the  debt  in  question  was  raised  for  the 
purpose  of  paying  an  antecedent  debt,  the  question  as  to  the  original  loan 
did  not  really  arise  (see  post,  p.  288).  Apart  from  necessity,  it  is  not  easy  to 
say  what  is  for  the  benefit  of  the  estate.^  It  is  clearlynot  intended  that  this 


Sheo  Shankar  Gir  v.  Ram  Shewak 
Chowdhri  (1896),  24  Calc.  77. 

1  Ram  Charanv.  Mthin  Lai  (1914), 
36  All.  158.  No  distinction  can  be 
drawn  between  the  power  to  charge 
and  the  power  to  sell.  The  need  which 
would  justify  the  exercise  of  the  one 
power  would  justify  the  exercise  of  the 
other.  Mohanund  Mondul  v.  Nafur 
Mondul  (1899),  26  Calc.  820  ,*  3 
C.  W.  N.  770. 

2  Ante,  p.  284. 

8  (1856),  6.  M.  I.  A.  393  ;  18  W.  R. 
C.  R.  note  to  p.  81. 

4  Soorendio  Pershad  Dohey  v. 
Nundun  Misser  (1874),  21  W.  R.  C.  R. 
196 ;  Tandavaraya  Mudali  v.  V alii 
Ammal  (1863),  X  Mad.  H.  C.  308 ; 
Deotaree  Mahapatturv .  JDamoodhur  Ma-% 
fiapattur ,  Ben.  S.  D.  A.  1859,  p.  1643. 

5  Kameswar  Pershad  (Baboo)  v. 
Run  Bahadoor  Singh  (1880),  8  I.  A. 

8 ;  6  Calc.  843 ;  8  C.  E.  R.  361 ; 
Amcvrnath  Sah  (Lala)  v,  A  chan  Kuar 
(Rani)  (1892),  19  I,  A.  196 ;  U  All, 
420  ;  Mdheshar  Raksh  Singh  v.  Ratan 
Smh  (1896),  23 1  A.  57 ;  23  Calc.  766. 

*  PQ9h  f<  ' 


7  Sheo  Shankar  Gir  v.  Ram  Shewak 
Chowdhri  (1896),  24  Calc.  77;  Door - 
ganath  Roy  (Koonwur)  v.  Ram  Chunder 
Sen  (1876),  4  I.  A.  52,  at  p.  63 ;  2 
Calc.  341,  at  p.  351. 

8  Goureenath  v*.  Collector  of  Monghyr 
(1867),  7  W.  R.  C.  R.  5 

9  Copal  Prosad  Bhakat  v,  Rag- 
hunath  Deb  (1904),  32  Calc.  158;  9 
C.  W.  N.  330.  As  to  polygars,  see 
Kotta  Ramasami  Chetti  v.  Bangari 
Seshama  Nayanivcim  (1881),  3  Mad. 
145.  As  to  the  powers  of  the 
karnavan  of  a  tarwad,  sec  Kalliyani 
v.  Narayana  (1885),  9  Mad.  266  ; 
Kanna  Pisharodi  v.  Kombi  Achen 
(1885),  8  Mad.  381  ;  Blayachandidalhil 
Kombi  Achen  v,  Kenatumkora  Lakshmi 
Amma  (1882),  5  Mad.  201.  As  to 
the  alienation  of  impartible  estates 
which  are  not  inalienable  by  custom, 
see  ante,  pp.  264,  265. 

10  6  M.  I.  A.,  at  p.  423 ;  18  W.  R. 
note  to  p.  81. 

11  (1877),  2  Mad.  339. 

12  See  Palaniappa  Ghetty  v.  DeivasU 
Hmany  Pandam  (1917),  44  1,  A.  147  j 

C,W.  ET.  729;  19  Bom-  E.  ft, 
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power  should  authorize  a  sale  or  charge  for  the  purpose  only  of  increasing 
the  immediate  income  of  the  estate.1 

In  Suraj  Bunsi  Kocr  v.  SJieo  Proshad  Singh  2  the  Judicial  Committee 
said  the  authority  of  the  manager  to  alienate  the  property  would  be 
implied  £C  if  it  can  be  shown  that  the  alienation  was  made  for  legitimate 
family  purposes,”  but  there  is  nothing  in  the  case  to  show  that  they  intended 
that  expression  to  extend  beyond  a  case  of  necessity. 

When  the  manager  of  a  joint  family  is  acting  under  the  authority  of  Manager 
a  Court,  as  when  he  has  been  appointed  a  guardian  under  Act  VIII.  of  having  powers 
1890,3  or  is  acting  as  administrator  under  the  Probate  and  Administra-  Omnt.  y 
tion  Act,4  or  as  guardian  for  a  suit,5  his  powers  are  limited  by  the  provisions 
of  the  Acts  under  the  authority  of  which  he  has  received  an  appointment ; 
but  as  in  the  case  of  a  family  governed  by  the  Mitakshara  school  of  law  a 
guardian  cannot  be  appointed  of  the  interest  of  a  minor  in  coparcenary 
property,6  where  such  appointment  has  been  made  it  will  not  interfere  with 
his  powers  as  manager  under  Hindu  Law.7 

“  Where,  in  the  particular  instance,  the  charge  is  one  that  Matters  to  be 
a  prudent  owner  would  make  in  order  to  benefit  the  estate,  the resardcd* 
bond  fide  lender  is  not  affected  by  the  precedent  mismanagement 
of  the  estate.  The  actual  pressure  on  the  state,  the  danger 
to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the 
particular  instance,  is  the  thing  to  be  regarded.  But,  of  course, 
if  that  danger  arises,  or  has  arisen,  from  any  misconduct  to 
which  the  lender  is  or  has  been  a  party,  he  cannot  take  advantage 
of  his  own  wrong  to  support  a  charge  in  his  own  favour  against 
the  heir,  grounded  on  a  necessity  which  his  wrong  has  helped 


1  See  Radha  Pershad  Singh  v. 
Talooh  Raj  Kooer  ( Musmmut )  (1873), 
20  W.  R.  C.  R.  38  ;  Kaihur  Singh  v. 
Roop  Singh  (1871),  3  N.  W.  P.  H. 
c.  4. 

2  (1879),  6  I  A.  88,  at  p.  101  ;  5 
Calc.  148,  at  p.  165;  4  0.  L.  R. 
226,  at  p.  233.  See  Biswanath 
Pershad  Mahta  v.  Jagdip  Narain  Singh 
(1912),  40  Calc.  342,  at  p.  350.  This 
was  a  case  of  a  mortgage  by  a  father 
for  necessary  purposes. 

3  See  Shurrut  Chunder  v.  Rajkissen 
Mooherjee  (1875),  15  B.  L.  R.  350 ; 
24  W.  R.  C.  R.  46.  In  Tejpal  v. 
Ganga  (1902),  25  All.  59,  following 
Girraj  Bakhsh  v,  Hamid  Ali  (Kazi) 
(1886),  9  All.  340  (a  case  under  Act 
XL.  of  1858),  it  was  held  that  there 
being  no  sanction,  the  guardian  was 
relegated  to  the  powers  he  would  have 
had,  if  he  had  not  been  appointed 
by  %s  Court.  Tho  High  Court  of 


Bengal  has  taken  a  different  view  in 
Bhupmdro  Narayan  Butt  v.  Nemye 
Cliand  Mondul  (1888),  15  Calc.  627, 
at  p.  636,  and  Shurrut  Chunder  v. 
Rajhissen  Mooherjee  (1875),  15 

B.  L.  R.  350 ;  24  W.  R.  0.  R.  46 ; 
and  it  is  submitted  that  the  express 
terms  of  Act  VIII.  of  1890,  s.  29, 
make  this  question  clear.  See  Sinaya 
Pillai  v.  Munisami  (1899),  22  Mad. 
289 ;  Anpumahai  v.  Durgapa  Maha- 
lapa  Naih  (1894),  20  Bom.  150. 

4  See  Ranjit  Sing  v.  Amiillya 
Prosad  Ghose  (1905),  9  C.  W.  X.  923. 

5  Ganesha  Row  v.  Tuljaram  Row 
(1913),  40  I.  A.  132  ;  37  Mad.  295 ;  17 

C.  W.  X.  765 ;  15  Bom.  L.  R.  626, 

6  Ante ,  p.  270. 

7  Gharibullah  .v.  Kkalah  Singh 
(1903),  30  I,  A.  165 ;  26  All.  407 ; 
7  0.  W.  X.  681 ;  5  Bom.  L.  R.  478  ; 
Ram  Avtar  Singh  v.  Nursing  }V a?ain 

Singh  3  0,  h,  h  IS, 
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What 

amounts  to 
necessity. 


to  cause.  Therefore,  the  lender  .  .  .  unless  ho  is  shown  to 
have  acted  maid  fide ,  will  not  be  affected,  though  it  be  shown 
that  with  better  management  the  estate  might  have  been  kept 
free  from  debt.”  1 

All  circumstances  of  pressure  which  render  the  raising  of 
money  necessary  for  the  protection  or  preservation  of  the  estate, 
or  for  the  personal  well-being  of  the  coparceners,  would  support 
a  sale  or  charge. 

Baboo  K.  K.  Bhattacharya,  in  his  cc  Law  of  the  Joint  Hindu  Family,”  2 
says,  u  Legal  necessity  is  of  various  forms.  All  the  indispensable  religious 
ceremonies,  the  sacraments,  such  as  marriage  and  the  investiture  with 
the  sacred  thread,  the  obsequies,  the  cremation,  the  periodical  oblations 
to  the  manes,  the  ceremonies  customary  in  the  family,  the  subsistence 
of  the  family,  the  education  of  the  younger  members,  the  payment  of  the 
ancestral  debts,  the  giving  of  presents  at  particular  seasons  and  on  special 
occasions  to  the  relatives,  these  and  a  thousand  other  causes  of  expenditure 
are  constantly  cropping  up  in  a  fairly  prosperous  Hindu  joint  family. 
All  these  are,  in  the  strict  sense  of  the  word,  lawful  necessities.” 

The  following  are  proper  objects  for  the  raising  of  money  : — 

(a)  The  payment  of  Government  revenue  or  of  other  debts 
which  are  payable  out  of  the  estate.3 

The  debts  of  the  father  or  other  person  through  whom  the  property 
has  been  acquired  by  inheritance,  will,  or  gift,  must  be  paid,  provided 
they  are  such  as  to  bind  the  estate,4  and  therefore  the  payment  of  them 
constitutes  a  sufficient  necessity  for  sale  or  mortgage,5  although  no  suit 
may  have  been  instituted  for  the  purpose  of  recovering  them.6  Where 
there  is  a  decree  the  necessity  is  the  more  pressing.7 


1  Hanooman  Per  sand  Panday  v. 
Munraj  Koomceree  ( Mussamut  Ba - 
booee)  (1856),  6  M.  I.  A.  393,  at  p. 
423 ;  18  W.  R.  C.  R.,  note  to  p.  81. 

2  Page  488. 

3  Macnaghten's  e<  Hindu  Law,”  vol. 
ii.  chap.  xi.  case  2,  p.  293.  Gooroo - 
persaud  Jena  v.  Muddunmohun  Soar, 
Ben.  S.  I).  A.  Rep.,  1856,  p.  980 ; 
Bishambur  Naik  v.  Sudasheeb  Moha- 
patter  (1864),  1  W.  R.  C.  R.  96; 
Srimohan  Jha  v.  Brijbehary  Misser 
(1909),  36  Calc.  753.  As  to  the  debts 
of  an  ancestral  business,  see  Salcrabai 
Nathubai  v.  Maganlal  Mulchand 
(1901),  26  Bom.  206 ;  3  Bom.  L.  R. 
738. 

4  Debts  barred  by  limitation  do 

not  justify  an  alienation,  by  the 

manager,  Melgirappa  v.  Shivappa 


(1869),  6  Bom.  H.  C.  270;  JDinhar 
v.  Appaji  (1894),  20  Bom.  155.  See 
Chinnaya  Nayuduv.  Gurunatham  Chetti 
(1882),  5  Mad.  169.  As  to  the  power 
of  a  widow  to  pay  debts  barred  by 
limitation,  see  post,  p.  482. 

5  See  Macnaghten’s  “  Hindu  Law,” 
vol.  ii.  chap.  xi.  case  6.  Act  VII. 
(Bo.  C.)  of  1866,  s.  5.  Gunput  Latt 
{ Lalla )  v.  Toorun  Koonwar  ( Mussa - 
mui)  (1871),  16  W.  R.  C.  R.  52; 
Soorjoo  Per  shad  v.  Krishan  Pertab 
{Rajah) -{ 1869),, 1  N.  W.  P.  H.  C. 
Rep.  46. 

6  Kaihur  Singh  v.  Roop  Singh 
(1871),  3  N.  W.  P.  5. 

7  See  Purmessur  Ojha  v.  Goolbee 
{Mussamut)  (1869),  11  W.  R.  C.  R. 
446;  Sheoraj  Kooer  v.  Nuchchedee 
Ball  (1870),  14  W.  R.  0.  R.  72. 
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According  to  Hindu  law,  the  payment  of  a  father’s  debts,  even  in  his 
lifetime,  is  a  pious  duty  on  the  part  of  a  son,1  provided  that  they  have  not 
been  incurred  for  illegal  or  immoral  purposes.  In  the  ease  of  a  family 
governed  by  the  Mitakshara  school  of  Hindu  law,  the  discharge  of  such 
debt  is  therefore  such  a  necessary  purpose  as  to  give  validity  to  a  sale  or 
mortgage  of  ancestral  property  by  the  father,2  or  after  his  death,3  by  the 
manager,  whether  the  sons  be  minors  or  adults,  provided  that  the  debt 
has  not  been  incurred  for  illegal  or  immoral  purposes. 

The  satisfaction  of  a  decree  for  pre-emption  in  a  suit  by  the  father  has 
been  held  to  justify  a  mortgage.4  The  recovery  of  property  which  had 
been  sold  for  arrears  of  road  cess,  has  been  held  not  to  justify  a  mort¬ 
gage.5 

(b)  The  maintenance  of  the  coparceners  and  of  the  persons 
whom  they  are  legally  or  morally  bound  to  maintain.6 

(c)  The  reasonable  marriage  expenses 7  of  the  male 8  and 
female  9  members  of  the  family. 

The  Allahabad  High  Court,  while  holding  that  a  first  marriage  may  be 
necessary,  declines  to  extend  the  rule  in  every  case  to  a  second  marriage.10 

In  a  ease  governed  by  the  Bengal  law  the  sale  of  a  share  would,  it  is 
submitted,  be  justified.  It  is  submitted  that  under  both  schools  the  sale 
of  separate  property  would  be  justified.11 

(d)  The  performance  of  an  indispensable  religious  duty,i2 
such  as  the  initiatory  ceremony  of  a  member  of  the  family,13 


1  See  post ,  pp.  308,  309. 

2  See  post,  pp.  308,  309. 

3  Luchmun  Dass  v.  Giridhur 
Chowdhry  (1880),  5  Calc.  855;  6  0. 
L.  R.  473  ;  Gunga  Prosad  v.  Ajudhia 
Pershad  (1881),  8  Calc.  131 ;  S.  C. 
Gunga  Pershad  v.  Sheodyal  Singh ,  9 
C.  L.  R.  417. 

4  Nathu  v.  Kundan  hall  (1910),  33 
All.  242. 

5  Srimohan  Jha  v.  Brijhehary 
Misser  (1909),  36  Calc.  753. 

*  Makundi  v.  Sarabsuhh  (1884),  6 
All.  417,  at  p.  421 ;  Bishambur  Naik 
v.  Sudasheeb  Mohapatter  (1864),  1  W. 
R.  C.  R.  96.  As  to  the  right  to 
maintenance,  see  ante ,  pp.  234,  235, 
271. 

7  This  includes  money  paid  for 
the  bride  in  an  asura  marriage ; 
Bhagirathi  v.  Jokhu  Ram  Upadhia 
(1910),  32  All.  575;  see  ante ,  pp.  51, 
52. 

8  Kameswari  Saairi  v.  Veeracharlu 

(1910),  34  Mad.  422  ;  Gopala  Krkhnam 

H.L. 


v.  V enkatanarasa  (1912),  37  Mad.  273, 
overruling  Gomndamzulu  Narasim- 
ham  v.  Devardbkotla  V enkatanarasayya 
(1903),  27  Mad.  206 ;  Sundrabai  v. 
Shivnorayam  (1907),  32  Bom.  81  ; 
9  Bom.  L.  R.  1366  ;  Narayana  v. 
Ramalinga  (1915),  39  Mad.  587. 

8  Preaj  Nurain  v.  Ajodhyapurshad 
(1848),  7  Ben.  SeL  Rep.  513  (2nd  ed., 
602) ;  Gunput  Lall  ( Lalla )  v.  Toorun 
Koonwar  ( MussamiU )  (1871),  16  W.  R. 

a  R.  52. 

10  Bhagirathi  v.  Jokhu  Ram  Upa¬ 
dhia  (1910),  32  All.  575. 

11  Juggessur  Sircar  v.  Nilambur 
Biswas  (1865),  3  W.  R.  C.  R.  217. 
See  Makundi  v.  Sarabsuhh  (1884),  6 
All.  417,  at  p.  420  ;  Bhoorun  Koer 
(Mussamut)  v.  Sahebzadee  (1866),  6 
W.  R.  C.  R.  149. 

12  As  to  pilgrimages,  see  Mutteeram 
Kowar  v.  Gopaul  Sahoo  (1873),  11  B. 
L.  R.  416. 

13  Macnaghten’s  “Hindu Law,” vol. 
ii.  chap.  xi.  case  6,  p.  296. 
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Discretion  of 
manager. 


Manager  may 
sell  to  repay 
money 
borrowed  on 
personal 
credit. 


Purchaser  or 
mortgagee 
bound  to 
inquire  as  to 
necessity. 


the  funeral  ceremonies  1  or  smdh  of  a  member  of  the  family 
or  of  the  widow  of  a  member,2  or  a  debt  incurred  on  account  of 
such  expenditure.3 

(e)  Necessary  legal  expenses  for  the  purpose  of  preserving 
or  recovering  or  defending  the  estate,4  or  of  defending  a 
member  of  the  family.5 

The  instrument  effecting  a  sale  or  creating  a  charge  need  not  contain  any 
recital  of  necessity,6  but  it  is  always  better  to  insert  such  recital  therein. 

In  determining  whether  a  sale  or  mortgage  for  a  family 
necessity  is  justifiable,  a  reasonable  latitude  must  be  allowed 
for  the  exercise  of  the  manager’s  judgment,  especially  in  the 
case  of  a  father  or  of  a  manager  of  a  trading  family,  though 
this  must  not  be  extended  so  far  as  to  free  the  persons  dealing 
with  him  from  the  need  of  all  precautions  where  a  minor  has  an 
interest  in  the  property.7 

The  circumstance  that  to  meet  the  necessities  of  his  ward 
the  manager  has  pledged  his  personal  credit,  does  not  disentitle 
him  to  charge  or  sell  the  property,8  but  he  can  only  charge  or 
sell  it  for  the  purpose  of  paying  money  which  the  minor  was 
under  an  obligation  to  pay.9 

A  person  lending  money  on  the  security  of  coparcenary 
property,  or  of  the  property  of  a  minor,  or  buying  that  property, 
is  bound  to  exercise  due  care  and  attention  in  seeing  that  there 
was  a  legal  necessity  for  the  loan,10  and  must  satisfy  himself  as 


1  G  unput  Lall  ( Lalla )  v.  Toorun 
Koonwar  ( Mussamut )  (1871),  16  W. 
R.  C.  R.  52 ;  Naihuram  v.  Shoma 
Ghhagan  (1890),  14  Bom.  562. 

2  Sukeenath  Banoo  v.  Euro  Churn 
Buruj  (1886),  6  W.  R.  C.  R.  34; 
G  unput  Lall  {Lalla)  v.  Toorun 
Koonwar  { Mussamut )  (1871),  16  W. 
R.  C.  R.  52 ;  8rimohun  Jha  v. 
Brijbehary  Misser  (1909),  36  Calc.  753. 
See  Macnaghten’s  “  Hindu  Law,” 
vol.  ii.  chap.  xi.  case  6,  p.  296  (1818) ; 
Sadashiv  Bhasfcar  Joshi  v.  LhaJcubai 

(1880),  5  Bom.  450. 

a  Gunput  Lall  {Lalla)  v.  Toorun 

Koonwar  {Mussamut)  (1871),  16  W. 

R.  C.  R.  52. 

»4  Gunga  Per  shad  v.  Phool  Singh 

(1868),  10  W.  R.  C.  R.  106  ;  10  B.  L. 

R.,  note  to  p.  368 ;  see  Karimuddin 

{Munshi)  v.  Gobind  Krishna  Narain 


(Kunwar)  (1909),  36  I.  A.  138;  31 
All.  497 ;  13  C.  W.  N.  1117 ;  11  Bom. 
L.  R.  911. 

6  Beni  Bam  v.  Man  Singh  (1911), 
34  All.  4.  See,  however,  Nathu  Bad  v. 
Lindayal  Bai  (1917),  2  Pat.  L.  J.  166. 

6  Woomesh  Chunder  Sircar  v, 
Ligumburee  Losses  (1865),  3  W.  R. 
C.  R.  154. 

7  Babaji  Mahadaji  v.  Krishnaji 
Levji  (1878),  2  Bom.  666;  Batnam 
v.  Govindarajulu  (1877),  2  Mad.  339, 
at  p.  341. 

8  Succaram  Morarji  v.  Kalidas 
Kallianji  (1894),  18  Bom.  631,  at  p. 
635. 

8  Banmalsingji  {Maharana  Shri) 
v.  Vadilal  Vakhatchand  (1894),  20 
Bom.  61. 

10  Gour  Per  shad  Narain  v.  Sheo 
Pershad  Bam  (1866),  5  W.  R.  C.  R. 


CHAP.  VII.] 


INQUIRY. 


291 


well  as  he  can,1  and  as  an  honest  man,2  with  reference  to  the 
parties  with  whom  he  is  dealing,  that  the  manager  is  acting  in 
the  particular  instance  for  the  benefit  of  the  estate,3  and  that 
circumstances  of  necessity  had  occurred  which,  under  the  Hindu 
law,  would  justify  the  sale  of  the  property,4  or  a  charge  upon 
it  at  the  rate  of  interest  arranged  for  in  the  particular  instance.6 

In  the  ease  of  a  long  series  of  borrowings  it  is  not  always  possible  to  Current 
prove  exactly  the  purpose  for  which  any  particular  item  was  borrowed,  account. 

“  It  will  ...  be  sufficient  for  the  creditor  to  show  that  the  family  was 
in  chronic  need  of  money  for  the  current  outgoings  of  the  family  life  or 
its  trade  necessities,  and  that  the  moneys  were  advanced  on  the  repre¬ 
sentation  of  the  manager  that  they  were  needed  for  such  objects.15  6 

Where  the  necessity  arises  from  the  pressure  of  a  judgment  debt,  the  Judgment 
person  dealing  with  the  manager  is  entitled  to  treat  the  judgment  as  debt* 
primd  facie  proof  of  necessity.51 7 

Where  the  manager  is  authorized  by  the  Court  to  sell  or  Alienation 
pledge  under  secs.  28  or  29  of  the  Guardians  and  Wards  Act,8  court.me 
or  sec.  90  of  the  Probate  and  Administration  Act,0  or  under  the 
powers  possessed  by  the  High  Courts,  a  bond  fide  purchaser  or 
mortgagee  need  not  investigate  behind  the  order  of  authority.10 


103  ;  Lootf  H ossein  ( Syud )  v.  Bursun 
Lall  Sahoo  (1875),  23  W.  B.  C.  B. 
424  ;  Gane  Bhive  Parab  v.  Kane  Bhive 
(1867),  4  Bom.  H.  G.  A.  G.  169  ;  Man- 
dilBass  v.  Megli  NarainDubey  (1916), 
1  Pat.  L.  J.  39. 

1  Muthoora  Boss  v.  Kanoo  Beharee 
Singh  (1874),  21  W.  B.  C.  B.  287 ; 
Balibai  v.  Gopibai  (1902),  26  Bom. 
433  ;  4  Bom.  L.  B.  105. 

2  Loobo  Singh  v.  Rajendur  Laha 
(1867),  8  W.  B.  C.  B,  364;  Runnoo 
Pandey  v.  BuJcsh  Ali  (1871),  3  N.  W. 
P.  2.  See  Act  IV.  of  1882,  s.  38  ; 
Jamsetji  N.  Tata  v.  Kashinath  Jivan 
Manglia  (1901),  26  Bom.  326  ;  3 
Bom.  L.  B.  898. 

3  Ilunooman  Persaud  Panday  v. 
M unraj  Kooniveree  (Mussamut  Ba - 
hooee)  (1856),  6  M.  I.  A.  393  ;  38 
W.  B.  O.  B.,  note  to  p.  81 ;  Bunseedhur 
( Lalla )  v,  Bindeserea  Butt  Singh 
( Koonwur )  (I860),  10  M.  I.  A.  454, 
at  p.  471;  1  Ind.  Jur.  N.  S.  165; 
Trimbuck  Ammt  v.  Gopallshet  (1863), 
1  Bom.  H,  C,  (2nd  ed.)  27. 

4  Kasheenath  Bose  v.  Chunder 
Mohun  Nundee,  Ben.  S.  D.  A,  1858, 


p.  1791 ;  Nomuttun  Kooer  {Mussa¬ 
mut)  v.  Gouree  Butt  Singh  {Baboo) 
(1866),  6  W.  B.  C.  B,  193. 

6  See  Hurronath  Roy  Bahadoor 
{Rajah)  v.  Rundhir  Singh  (1890),  18 
I.  A.  1 ;  18  Gale.  311. 

6  Krishna  Ramaya  Naik  v.  Vasudev 
Venkatesh  Pai  (1896),  21  Bom.  808, 
at  p.  815. 

7  See  Muddun  Thakoor  v.  Kantoo 
Lall  (1874),  1  I.  A.  321,  at  p.  334  ; 
14  B.  L.  B.  187,  at  p.  199 ;  22  W.  B. 
C.  B.  56 ;  Bhowna  (Mussamut)  v, 
Roop  Kishore  (1873),  5  N.  W.  P.  H. 
C.  Bep.  89 ;  Sheoraj  Kooer  v.  Nuck- 
chedee  Lall  (1870),  14  W.  B.  C.  B. 
72.  See,  however,  Lootf  Hossetn 
(Syud)  v.  Bursun  Lall  Sahoo  (18 74), 
23  W.  B.  C.  B.  424. 

8  vnr.  of  1890. 

3  V.  of  1881. 

10  Gungapershad  Sahu  v.  Maharani 
Bibi  (1884),  12  I.  A.  47,  at  p.  50; 
11  Calc.  379,  at  pp.  383,  384 ;  Sikher 
Clmnd  v.  Bulputiy  Singh  (1879),  5 
Calc.  363,  at  p.  381  ;  S.  C.  sub 
nomine  Rajah  Lall  v.  Bclputty  Singh , 
5  C.  L.  B.  374,  at  p.  401. 
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If  the  person  dealing  with  the  manager  doe8  make  the  above* 
inquiries  and  acts  honestly,  the  real  existence  of  an  alleged 
sufficient,  and  reasonably  credited,  necessity  is  not  a  condition 
precedent  to  the  validity  of  his  charge ; 1  and,  under  such 
circumstances,  he  is  not  bound  to  see  to  the  application  of  the 
purchase-money.2 

“It  is  obvious  that  money  to  be  secured  on  any  estate  is  likely  to 
be  obtained  on  easier  terms  than  a  loan  which  rests  on  mere  personal 
security ;  and  that,  therefore,  the  mere  creation  of  a  charge  securing  a 
proper  debt  cannot  be  viewed  as  improvident  management.  The  pur¬ 
poses  for  which  a  loan  is  wanted  are  often  future  as  regards  the  actual 
application,  and  a  lender  can  rarely  have,  unless  he  enters  on  the  manage¬ 
ment,  the  means  of  controlling  and  rightly  directing  the  actual  appli¬ 
cation.”  3 

This  principle  is  to  be  found  in  sec.  38  of  the  Transfer  of  Property 
Act,4  which  is  as  follows : — 

•w  Where  any  person,  authorized  only  under  circumstances  in  their 
nature  variable  to  dispose  of  immovable  property,  transfers  such  property 
for  consideration,  alleging  the  existence  of  such  circumstances,  they  shall 
as  between  the  transferee  on  the  one  part  and  the  transferor  and  other 
persons  (if  any)  affected  by  the  transfer  on  the  other  part,  be  deemed  to 
have  existed,  if  the  transferee,  after  using  reasonable  care  to  ascertain  the 
existence  of  such  circumstances,  has  acted  in  good  faith. 

Illustration . 

A,  a  Hindu  widow,  whose  husband  has  left  collateral  heirs,  alleging 
that  the  property  held  by  her  as  such  is  insufficient  for  her  maintenance, 
agrees,  for  purposes  neither  religious  nor  charitable,  to  soli  a  field,  part 
of  such  property,  to  B.  B  satisfies  himself  by  reasonable  inquiry  that  the 
income  of  the  property  is  insufficient  for  A’s  maintenance,  and  that  the 
sale  of  the  field  is  necessary,  and,  acting  in  good  faith,  buys  the  field 
from  A.  As  between  B  on  the  one  part  and  A  and  the  collateral  heirs  on 
the  other  part,  a  necessity  for  the  sale  shall  be  deemed  to  have  existed,” 


1  Hunooman  Per  sand  Panday  v. 
Munraj  Koonweree  ( Mussamut  Ba- 
booee)  (1856),  6  M.  I.  A.  393,  at  p. 
424 ;  18  W.  R.  C,  R.,  note  to  p.  81. 
See  also  Tajoodeen  H ossein  ( Sheikh ) 
v.  Bhugwanlol  Sahoo,  Ben.  S.  D.  A. 
1860,  p.  33  ;  Mahabeer  Pershad  Singh 
v.  Dumreram  Opadhya,  \V.  R.  1864, 
C.  R.  166 ;  TrimbucJc  Anuntv.  Gopall- 
shet  (1863),  1  Bom.  H.  0.  A.  C.  (2nd 
ed.)  27. 

2  JRadha  Kishore  MooJcerjee  v.  Mir- 

toonjoy  Goto  (1867),  7  W.  R.  C.  R. 

23 ;  Sulceenath  Banoo  v.  Huro  Chum 
Buruj  (1866),  6  W,  R.  0.  R.  34; 
Mahabeer  Pershad  Sing  v.  Dumreram 


Opadhya,  W.  R.  1864,  C.  R.  1 66; 
Germain  Sircar  v.  Prannath  Goopto 
(1864),  1  W.  R.  C.  R.  14 ;  Kandhia 
Lai  v.  Muna  Bibi  (1897),  20  All. 
135 ;  Gam  Bhive  Par  ah  v.  Kane 
Bhive  (1867),  4  Bom.  H.  C.  A.  C.  169  ,* 
Ghansham  Singh  v.  Badiya  Lai 
(1902),  24  All.  547. 

3  Hunooman  Persaud  Panday  v. 
Munraj  Koonweree  (Mussamut  Ba- 
booee)  (1856),  6  M.  I.  A.  393,  at  p. 
424  ;  18  W.  R.  C.  R.,  note  to  p.  81. 

4  Act  IV.  of  1882.  See  Jamsetji 
N.  Tata  v.  Kashinath  divan  Manglia 
(1901),  26  Bom.  326,  at  p.  336;  3 
Bom.  L.  R.  898. 
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The  existence  of  a  necessity  and  of  sufficient  pressure  on  Nature  of 
the  estate  is  all  that  the  lender  need  inquire  about.1  He  needmquiry* 
not  inquire  into  its  causes,2  or  what  is  the  exact  amount  required 
to  be  borrowed.3  Where  the  lender  knows,  or  by  ordinary 
diligence  might  have  known,  that  there  are  funds  available 
and  sufficient  for  paying  off  the  debt,  the  sale  would  be  invalid.4 
He  must  be  entirely  on  his  guard.  He  must  see  whether  the 
family  with  which  he  is  dealing  be  divided  or  undivided  ;  and 
if  the  latter,  at  his  peril  he  must  see  that  the  transaction  be  one 
by  which  the  coparceners  will  be  concluded/'5 

The  fact  that  the  adult  members  support  the  manager  in  Consent  of 
the  transaction  may  justify  the  person  advancing  the  money  in  oeners?°par" 
giving  additional  credit  to  the  representations  of  the  manager.6 

Whore  the  transaction  has  been  unimpeached  for  some  years,  a  pur-  Subsequent 
chaser  from  the  original  vendee  would  not  be  expected  to  make  minute  purchaser. 
inquiries.7 

Where  it  is  sought  to  enforce  or  support  a  sale  or  mortgage  Burden  of 

proof. 

by  a  manager,  the  purchaser  or  mortgagee  must  prove  that 
the  transaction  was  entered  into  in  good  faith ; 8  that  he 
advanced  in  consideration  of  the  sale  or  mortgage  a  sum  of 
money  which  was  reasonable  with  reference  to  the  value  of  the 
property ; 9  that  the  money  was  raised  or  applied 10  for  the 

1  Sheoraj  JKooer  v.  Nuckchedee  Ball  He  need  not  inquire  whether  tho 

(1870),  14  W.  R.  C.  R.  72.  debt  could  have  been  met  from  other 

2  Mahabir  Kowcr  v.  Jubha  Singh  sources :  Ajey  Ram  v.  Girdharee 
(1871),  8  B.  L.  R.  38;  16  W.  R.  C.  (1872),  4  N.  W.  P.  110.  See  Damoo - 
R.  221 ;  j Luchmeedhur  Singh  {Baboo)  dur  Mohapattur  v.  Birjo  Mohapatiur 
v.  Ekbal  Ali  (1867),  8  W.  R.  C.  R.  75.  Ben.  S.  2).  A.  1858,  p.  802. 

3  Nuffer  Chunder  Banerjee  v.  Qud-  5  Strange’s  “Hindu  Law,”  vol  i. 
dadhur  Mundle  (1865),  4  W.  R.  C.  R.  p.  200  ,*  Dalpatsing  v.  Nanabhai 
122  ;  Ghansham  Singh  v.  Badiya  Lai  (1864),  2  Bom.  H.  O.  (2nd  ed.)  306. 

(1902),  24  All.  547.  “If  a  larger  6  Balvant  Sardaram '  v.  Babaji 
portion  than  is  required  is  sold,  it  (1884),  8  Bom.  602,  at  p.  609. 

must  be  shown  by  the  purchaser  7  Surub  Narain  Chowdhry  v.  Shew 
that  the  money  required  to  pay  off  Gobind  Pandey  (1873),  11  B.  L.  R. 
the  claim  could  not  be  raised  other-  App.  29. 

wise  than  by  tho  course  adopted.”  8  Roopnarain  Sing  v.  Gugadhur 
Luchmeedhur  Singh  {Baboo)  v.  Ekbal  Pershad  Narain  (1868),  9  W.  R.  C.  R. 

Ali  (1867),  8  W.  R.  C.  R.  75,  at  pp.  297 ;  Tandavaraya  Mudali  v.  Valli 
77s  78.  Ammal  (1863),  1  Mad.  H.  C.  398. 

4  Kaleenarain  Roy  Chowdhry  v.  9  See  Saravam,  Tevan  v.  Muttayi 
Ram  Coomar  Chand,  W.  R.  1864,  C.  Ammal  (1871),  6  Mad.  H.  C.  Rep. 

R.  99.  See  Gomain  Sircar  v.  Prannath  371. 

Gooplo  (1864),  1  W.  R.  C.  R.  14 ;  10  Muthoora  Doss  v.  Kanoo  Beharee 

Ravaneshwar  Prasad  Singh  v.  Chandi  Singh  (1874),  21  W.  R.  C.  R.  287, 

Prasad  Singh  (1911),  38  Calc.  721;  and  cases  ante,  pp.  290,  291,  and  post, 
upheld  on  appeal  (1915),  43  Calc.  417.  p.  294, 
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relief  of  a  recognised  noee&sity,1  or  that  proper  inquiries  were 
made  by  him  with  respect  to  the  existence  of  a  nocessity 
justifying  the  sale,  and  that  the  result  of  such  inquiries  was  such 
as  to  satisfy  him  as  an  honest  man  of  the  existence  of  such 
necessity.2 

As  to  a  suit  for  specific  performance  see  Qurusami  Sastrial  v.  Ganapathia 
P;&ri(1882),5Mad.  337, 

In  Htuunmian  Pcmud  Panda}/ s  case *  their  Lordships  of  the  Privy 
Council  said,  Next  as  to  the  consideration  for  the  bond.  The  argument 
for  the  appellant  in  the  reply,  if  correct,  would  indeed  reduce  the  matter 
for  consideration  to  a  very  short  point ;  for,  according  to  that  argument, 
if  the  factum  of  a  deed  of  charge  by  a  manager  for  an  infant  be  established, 
and  the  fact  of  the  advance  be  proved,  the  presumption  of  law  is,  pnmCi 
fade,  to  support  the  charge,  and  the  onus  of  disproving  it  rests  on  the  heir. 
For  this  position  a  decision,  or  rather  a  dictum ,  of  the  S udder  Dewany 
Adawlut  at  Agra  in  the  case  of  Omed  Mai  v.  Ileeralall 1  was  quoted  and 
relied  upon.  But  the  dictum  there,  though  general,  must  be  read  in 
connection  with  the  facts  of  that  case.  It  might  be  a  correct  course  to 
adopt  with  reference  to  suits  of  that  particular  character,  which  was  one 
where  the  sons  of  a  living  father  were,  with  his  suspected  collusion,  attempt¬ 
ing,  in  a  suit  against  a  creditor,  to  get  rid  of  the  charge  on  an  ancestral 
estate  created  by  the  father,  on  the  ground  of  the  alleged  misconduct  of 
the  father  in  extravagant  waste  of  the  estate.  Kow,  it  is  to  be  observed 
that  a  lender  of  money  may  reasonably  be  expected  to  prove  the  circum¬ 
stances  connected  with  his  own  particular  loan,  but  cannot  reasonably 
be  expected  to  know,  or  to  come  prepared  with  proof,  of  the  antecedent 
economy  and  good  conduct  of  the  owner  of  an  ancestral  estate;  whilst 
the  antecedents  of  their  father’s  career  would  be  more  likely  to  be  in 


1  Debt  Dayal  Sahoo  v,  Bhan 
Pcrlap  Singh  (1903),  31  Calc.  433, 
at  p.  455 ;  8  C.  W.  N.  408,  at  p. 
419 ;  Jamna  v.  Nain  SuJch  (1887),  9 
All.  493 ;  Vadali  Mama  Kridnama  v. 
Manda  Appaiya  (1805),  2  Mad.  H.  C. 
407 ;  Amaranth  Sah  { Lala )  v.  Achan 
Kuar  (Mani)’(im),  19  I.  A.  190 ; 
14  All.  420  ;  Bunseedhur  ( Lalla )  v. 
Bindestree  Dutt  Singh  (1866),  10  M. 
I.  A.  454;  1  Ind.  Jur.  N.  S.  165. 
The  necessity  cannot  be  inferred  from 
the  habits  and  general  character  of 
the  vendor:  Mittrajit  Sing  v.  Maghu - 
bansi  Sing  (1871),  8  B.  L.  R.  App.  5. 

2  Amamath  Sah  {Lab)  v.  Achan 
Kuar  (Mani)  (1892),  19  I.  A.  196 ; 
14  AIL  420 ;  Kamesicar  Pershad 
(Baboo)  v.  Mun  Bahadoor  Singh 
(1880),  8  If  A.  8;  6  Calc.  843 ;  8 
C.  L.  R.  361 ;  Poolunder  Singh  v. 
Mam  Pershad  (1867),  2  Agra  H.  C. 
Reps.  147 ;  Kashemath  B<m  v. 


Chunder  Mohun  Nundee ,  Ben.  S.  D. 
A.  1858,  p.  1791 ;  Bhehnarain  Singh 
v.  Januk  Singh  (1877),  2  Calc.  438 ; 
Jamna  v.  Nam  SuJch  (1887),  9  All. 
493  ;  Kumola  Pershad  Narain  Singh 
v.  Nolch  Ball  Sahoo  (1866),  6  W.  R. 
C.  R.  30 ;  Sheo  Pershad  Mam  v. 
Thakoor  Pershad  (1866),  5  W.  R. 
0.  R.  103 ;  Trimbuck  Anunt  v.  Go- 
pallshet  (1863),  1  Bom.  H.  C.,  2nd 
ed.,  27  ;  Bhoorun  Koer  ( Mussamui )  v. 
Sahebzadee  (1866),  6  W.  R.  C.  R.  149  ; 
Soorendro  Pershad  Dobey  v.  Nundun 
Misser  (1874),  21  W.  R.  C.  R.  196 ; 
Lai  Singhr.  Deo  Narain  Singh(  1886), 
8  All.  279. 

s  Hunooman  Persaud  Panday  v. 
Munrnj  Koonweree  ( Mussamut  Ba~ 
boom)  (1856),  6  M.  I.  A.  393,  at  pp. 
418,  419 ;  18  W.  R.  C.  R.  note  to 

p.  81. 

4  6  8.  D.  A.  N.  W.  P.  618. 
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the  knowledge  of  the  sons,  members  of  the  same  family,  than  of  a  stranger ; 
consequently,  this  dictum  may  perhaps  be  supported  on  the  general 
principle  that  the  allegation,  and  proof  of  facts,  presumably  in  his  better 
knowledge,  is  to  be  looked  for  from  the  party  who  possesses  that  better 
knowledge,1  as  well  as  on  the  obvious  ground  in  such  suits  of  the  danger 
of  collusion  between  father  and  sons  in  fraud  of  the  creditor  of  the  former. 
But  this  case  is  of  a  description  wholly  different,  and  the  dictum  does  not 
profess  to  be  a  general  one,  nor  is  it  so  to  be  regarded.  Their  Lordships 
think  that  the  question  on  whom  does  the  onus  of  proof  lie  in  such  suits 
as  the  present  is  one  not  capable  of  a  general  and  inflexible  answer.  The 
presumption  proper  to  be  made  will  vary  with  circumstances,  and  must 
be  regulated  by,  and  dependent  on,  them.2  Thus,  where  the  mortgagee 
himself,  with  whom  the  transaction  took  place,  is  setting  up  a  charge  in 
his  favour  made  by  one,  whose  title  to  alienate  he  necessarily  knew  to  be 
limited  and  qualified,  he  may  be  reasonably  -expected  to  allege  and  prove 
facts  presumably  better  known  to  him  than  to  the  infant  heir,  namely 
those  facts  which  embody  the  representations  made  to  him  of  the  alleged 
needs  of  the  estate,  and  the  motives  influencing  his  immediate  loan.'5 

Where  a  length  of  time  has  elapsed  since  the  transaction,  the  vendee 
or  person  claiming  through  him  cannot  be  expected  to  furnish  the  same 
amount  of  proof  as  in  a  recent  transaction.3 

The  representations  made  by  the  manager  at  the  time  of 
the  loan  or  alienation  are  evidence  in  favour  of  the  person 
making  the  advance. 

In  Hunooman  Persaud  Panday  $  case  4  the  following  will  be  found : 
4  4  It  is  to  be  observed  that  the  representations  by  the  manager  accompanying 
the  loan  as  part  of  the  res  gestce  and  as  the  contemporaneous  declarations 
of  an  agent,  though  not  actually  selected  by  the  principal,  have  been 
held  to  be  evidence  against  the  heir  ;  and  as  their  Lordships  are  informed 
that  such  primd  facie  proof  has  been  generally  required  in  the  Supreme 
Court  of  Calcutta  between  the  lender  and  the  heir ;  where  the  lender  is 
enforcing  his  security  against  the  heir,  they  think  it  reasonable  and  right 
that  it  should  be  required.  A  case  in  the  time  of  Sir  Edward  Hyde  East, 
reported  in  his  decisions  in  the  second  volume  of  Morley’s  ‘Digest,’ 
seems  to  be  the  foundation  of  this  practice  (see  also  the  case  of  Brown  v. 
Ram  Kunaee  Dutt ).5  It  is  obvious,  however,  that  it  might  be  unreasonable 
to  require  such  proof  from  one  not  an  original  party  after  a  lapse  of  time 
and  enjoyment,  and  apparent  acquiescence ;  consequently,  if,  as  is  the 
case  here  as  to  part  of  the  charge,  it  be  created  by  substitution  of  a  new 
security  for  an  older  one,  when  the  consideration  of  the  older  one  was  an 


1  See  also  the  Indian  Evidence 
Act  I.  of  1872,  s.  106,  which  pro¬ 
vides  that  44  when  any  fact  is  spe¬ 
cially  within  the  knowledge  of  any 
person,  the  burden  of  proving  that 
fact  is  upon  him.” 

2  See  Kaihur  Singh  v.  Poop  Singh 
(1871),  3  N.  W.  P.  H.  C.  4. 

3  See  Chowdhry  Herasutollah  v. 

Brojo  Soondm  Boy  (1872),  18  W.  B. 


C.  B.  77  ,*  Murugesam  Pillai  v.  Manich 
avasaka  Pandara  (1917),  44  I.  A.  98 ; 
40  Mad.  402;  21  C.  W.  N.  761;  19 
Bom.  L.  B.  456. 

4  Hunooman  Persaud  Panday  v. 
Munraj  Koonweree  (Mussamut)  Ba- 
hooee  (1856),  6  M.  I.  A.  393,  at 
pp.  419,  420 ;  18  W.  B.  C.  B.,  note 
to  p.  81. 

3  Ben.  S.  D.  A.  1853,  p.  883. 
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old  precedent  debt  of  an  ancestor  not  previously  questioned,  a  presumption 
of  the  kind  contended  for  by  the  appellant  would  be  reasonable.”  1 

A  recital  of  the  necessity  does  not  by  itself  establish 
necessity.2  It  “is  clear  evidence  of  the  representation,3  and  if 
the  circumstances  are  such  as  to  justify  a  reasonable  belief  that 
an  inquiry  would  have  confirmed  its  truth,  then  when  proof  of 
actual  inquiry  has  become  impossible,  the  recital,  coupled  with 
such  circumstances,  would  be  sufficient  evidence  to  support  the 
deed.”4 

In  determining  the  question  of  the  validity  of  a  sale,  adequacy 
of  price  is  often  an  important  point  to  be  considered,5 *  though 
inadequacy  of  price  is  not  necessarily  conclusive  proof  of  mala 
fidesfi  The  mere  fact  that  the  manager  or  guardian  might  at  the 
time  of  the  sale  have  been  able  to  make  some  more  advantageous 
arrangement  for  the  estate  would  not  nullify  a  sale  to  a  bond 
fide  purchaser  for  value.7 

Evidence  of  the  bonafides  of  the  transaction  would  of  course 
be  subject  to  be  rebutted  by  evidence  that  the  purchaser  had 
acted  mala  fide ,  or  in  collusion  with  the  manager  to  the  injury 
of  the  family.8  If  there  be  any  fraud  in  proceedings  to  enforce 
a  charge,  which  was  free  from  fraud,  such  proceedings  may  be 
set  aside.9 


1  See  Tasouwar  Ali  ( Syud )  v.  Koonj 
Beharee  Lai  (1869),  3  N.  W.  P.  H.  C.  8. 

2  Birj  Lai  ( Lola )  v.  Inda  Kunwar 
( Musammat )  (1914),  (P.  C.)  36  All. 
187 ;  18  C.  W.  N.  652 ;  16  Bom.  L. 
R*  352 ;  Ajudhia  v.  Bam  Sumer  Misir 
(1909),  31  All.  454;  SunTcer  Loll  v. 
Juddoobuns  Suhaye  (1868),  9  W.  R. 
C.  R.  285.  See  Raj  Lukhee  Dabea  v. 
Qohool  Chunder  Ghowdhry  (1869),  13 
M.  I.  A.  209 ;  3  B.  L.  R.  P.  C.  57  ; 
12  W.  R.  P.  C.  47 ;  Mahundi  v. 
Sarabsuhh  (1884),  6  All.  417 ;  Gunga- 
gobind  Bose  v.  Dhunnee  ( Sreemutty ) 
(1864),  1  W.  R.  C.  R.  59. 

3  See  SiJcher  Ckund  v.  Bulputty 
Singh  (1879).  5  Calc.  363,  at  p.  375; 
5  C.  L.  R.  374,  at  p.  387. 

4  Banga  Chandra  Bhur  Biswas  v. 
Jagat  Kishore  Acharjya  Chowdhuri 
(1916),  43  X.  A.  249;  44  Calc.  186 ;  21 
C.  W.  N.  225;  18  Bom.  L.  R.  368. 

5  Bagdu  v.  Ramble  (1864),  2  Bom. 

H.  C.  343,  at  pp.  360,  361  ;  Khct- 


ermonee  Dassee  v.  Kishenmohun 
Mitter  (1863),  Marsh.  313;  2  Hay, 
196;  Kumola  Pershad  Narain  Singh 
{Baboo)  v.  Notch  Ball  Sahoo  (1866), 
6  W.  R.  C.  R.  30. 

6  Kumola  Pershad  Narain  Singh 
(Baboo)  v.  Nohh  Loll  Sahoo  (1866), 
6  W.  R.  C.  R.  30,  at  p.  33. 

7  Kool  Chunder  Surmah  v.  Ramjoy 
Surmona  (1868),  10  W.  R.  C.  R.  8. 

8  Bunseedhur  (Lalla)  v.  Bindeseree 
Butt  Singh  (1866),  10  M.  I.  A.  454, 
at  pp.  471,  472 ;  1  Ind.  Jur.  N.  S.  165. 

9  As  to  the  rights  of  a  purchaser 
at  an  execution-salo  without  notice 
of  the  fraud,  see  Khetermonee  Bossee 
v.  Kishenmohun  Milter  (1863),  Marsh. 
313 ;  2  Hay,  196.  The  question 
whether  the  sale  should  ho  sot  aside 
must  be  determined  by  the  Court  in  ac¬ 
cordance  with  the  principles  of  justice, 
equity,  and  good  conscience :  Abdul 
Baye  v.  Nawdb  Raj  (1868),  B.  L.  R,, 
P.  B.  R.  911 ;  9  W.  R.  C,  R.  196. 
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When  tho  purchaser  or  lender  is  unable  to  prove  necessity  charge  for  a 
for  tho  raising  of  the  whole  of  the  money,  or  ho  is  unable  to  advance?1 
prove  that  he  was  satisfied  as  to  the  necessity  for  the  raising 
of  the  wThole  sum,  he  is  entitled  to  a  charge  on  the  property  for 
the  amount  which  it  wTas  necessary  to  raise,  or  which  alter 
reasonable  inquiries  wras  shown  to  him  to  be  necessary  to 
raise.1  In  any  case  he  would  be  entitled  to  a  charge  for  what 
is  actually  applied  for  the  benefit  of  the  family.2 

Where  necessity  has  been  proved  for  the  raising  of  all  the  money  except 
a  small  portion,  the  Court  may,  where  the  father  is  the  manager,  treat  such 
small  portion  as  a  debt  of  the  father  binding  the  sons  (post.  Chap.  VIII.).3 

In  the  case  of  his  obtaining  such  charge,  a  creditor,  who  has  acted  Interest 
fairly,  would  ordinarily  be  entitled  to  interest  at  the  contract  rate.4 

Where  the  interest  is  at  a  rate  exceeding  the  rate  at  which  the  manager 
would  have  been  able  to  borrow  under  the  circumstances,  the  Court  will 
reduce  the  interest  to  such  lower  rate,  as  the  rate  of  interest  is  a  question 
to  which  the  lender  ought  to  have  applied  his  mind  when  inquiring  as  to 
the  necessity.5  In  other  words,  the  lender  must  show  that  there  was 
necessity  to  borrow  at  the  particular  rate  of  interest.6 * 

Foreclosure  proceedings,  or  a  purchase  at  a  sale  held  under  Burden  of 
a  decree  in  a  suit  on  the  mortgage,  would  not  relieve  a  mortgagee  altered  by 
from  the  burden  of  proving  the  bonafides  of  the  transaction,  or  or 

place  him  in  any  better  position  with  regard  to  the  family,7  decree* 
although  a  bond  fide  purchaser  without  notice  at  a  sale  held  in 
execution  of  a  decree  in  a  suit  which  was  proporly  constituted 
might  not  be  bound  to  inquire  into  the  propriety  of  the  loan 
which  formed  the  basis  of  the  decree.8 

As  to  the  duty  of  a  purchaser  at  a  sale  in  execution  of  a  decree,  see  post, 
p.  320. 


1  Doorganath  Boy  ( Konimr )  v. 
Bamchund&r  Sen  (1875),  4  I.  A.  52  ; 

2  Calc.  311 ;  Deputy ’Commissioner 
of  Kheri  v.  Kluznjan  Singh  (1907), 
34  I.  A.  72  ;  29  All.  331  ;  11  C.  W. 
N.  474  ;  9  Bom.  L.  R.  591. 

2  Muihoora  Doss  v.  Kanoo  Beharee 

Singh  (1876),  21  W.  R.  C.  R.  287. 
See  Hasmat  Bai  ( Koe r)  v.  Sunder 
Das  (1885),  11  Caic.  396;  Bunseed - 

hur  ( Lalla )  v.  Bindeseree  Dutt  Singh 
(1866),  10  M.  I.  A.  454 ;  1  Ind.  Jur. 

N.  S.  165 ;  Paran  Chandra  Pal  v. 

Karunamayi  Dasi  (1871),  7  B.  L.  R. 
90  ;  15  W.  R.  C.  R.  268. 

s  Biswanath  Per  shad  Mahta  v. 


Jagdip  Narain  Singh  (1912),  40  Calc. 
343  ;  17  0.  W.  N.  1025,  note. 

4  See  Bunseedhur  (LaMa)  v.  Bin¬ 
deseree  Duit  Singh  (1866),  10  M.  I.  A. 
454 ;  1  Ind.  Jur.  N,  S.  165. 

5  See  Hurronath  Boy  Bahadoor 
(Bajah)  v.  BundHr  Singh  (1890), 
18  I.  A.  1 ;  18  Calc.  311. 

6  Nand  Bam  v.  Bhupal  Singh  (1911), 
34  AIL  126. 

7  Purmanund  v.  Orumbah  Koer 
(. Musst. ),  W.  R.  1864,  C.  R.  143  ; 
Buzrung  Sahoy  Singh  v.  Mautora 
Chowdhrain  ( Mussamut )  (1874),  22 
W.  R.  C.  R.  119. 

8  See  ante ,  p.  296. 


298 


ALIENATION  BY  COPARCENER. 


[CHAP.  VII. 


Acts  of  co¬ 
parcener  not 
manager. 


Power  of 
surviving 
coparcener. 


Even  if  the  alienation  by  the  manager  is  unauthorized,  his 
own  interest  will  be  bound  in  cases  where  the  sale  of  a  share 
of  coparcenary  property  is  allowable,  but  specific  performance 
of  an  agreement  to  sell  will  not  be  granted  in  such  case.1 

Except  where,  under  the  Mitakshara  law,  the  father  can 
alienate  or  charge  the  coparcenary  property,2  no  individual  co¬ 
parcener,  other  than  the  manager,  is  entitled,  without  the  con¬ 
sent  of  all  the  members,  to  deal  with  the  joint  family  property.3 

There  may  be  circumstances  where  the  acts  of  a  member  of  the  family, 
who  is  not  the  manager,  can  be  treated  as  binding  the  family,  on  the 
ground  that  there  was  an  express  or  implied  agency,4  as  where  money  is 
borrowed  for  family  purposes,5  but  minor  coparceners  are  not  bound  by  the 
act  of  a  person  who  is  neither  a  de  jure  nor  a  de  facto  manager.6 

In  one  case  7  the  acquiescence  by  the  guardian  in  the  act  of  a  person 
who  had  not  authority  to  bind  the  minor  was  held  to  bind  the  minor. 

As  to  who  may  contest  an  alienation,  see  ante,  p.  236,  and  post,  pp. 
304,  305. 

It  has  been  held  that  where  a  coparcener  represented  to  the  mortgagee 
that  he  had  power  to  charge  the  property,  he  was  bound  to  make  good  his 
representation  by  suing  for  partition.8  On  such  partition  the  mortgage 
would  attach  to  the  share  allotted  to  the  mortgagor.9 

When  there  are  no  existing  coparceners,  the  surviving 
coparcener  is,  under  the  Mitakshara  law,  entitled  to  dispose  of 
ancestral  property  as  if  it  were  his  separate  acquisition ; 10  but 
a  gift  by  will  will  take  no  effect  against  a  son  who  was  in  his 


1  Nagiah  v.  Venhatarama  Sasirula 
(1912),  38  Mad.  387,  disagreeing  with 
Kosuri  Ramaraju  y.  Ivalury  Ramalin - 
gam  (1902),  26  Mad.  74,  and  Srinivasa 
Reddi  v.  Sivarama  Reddi  (1909), 
32  Mad.  320 ;  Subba  v.  Venhatrami 
(1914),  38  Mad.  1187.  Naro  v.  Pura- 
gowda  (1916),  41  Bom.  347;  19  Bom. 
L.  R.  69;  Act  I.  of  1877  (Specific 
Relief),  s.  15.  See  P or  aha  Subbar  ami 
Reddi  v,  Vadlamuddi  Seshachalam 
(1909),  33  Mad.  359. 

2  Post,  pp.  308,  309. 

3  Guruvappa  v.  Thimma  (1887), 
10  Mad.  316 ;  Rajbulubh  Bhooyar  v. 
Buneta  De  ( Mussummaut )  (1801), 
1  Ben.  Sel.  R.  44  (2nd  ed.  59); 
Pranmth  Das  y.  Calishunhar  Ghosal 
(1801),  1  Ben.  Sel.  R.  45  (2nd  ed.  60). 
Aa  to  the  duty  of  the  purchaser,  see 
Shibosoondery  Dossee  v.  Rakhatt  Doss 
Sirhar  (1864),  1  W.  R.  C.  R.  38. 

4  See  Rrisfow  Ayyar  v.  Krishnasami 

Ayyar  (1900),  23  Mad.  597 ;  Vitim 


Dhondi  v.  Babaji  (1908),  32  Bom.  375. 

5  Buldeo  Ram  Tewaree  v.  Somessur 
Panray  (1867),  7  W.  R.  C.  R.  490. 

6  Balwant  Singh  {Raja)  v.  Clancy 
(1912),  39  I.  A.  109  ;  34  All.  296  ;  16 
0.  W.  N.  577 ;  14  Bom.  L.  R.  422. 

7  Mahableshvar  Krishnappa  v. 
Ramchandra  Mangesh  (1 913),  38  Bom. 
94  ;  15  Bom.  L.  R.  882. 

8  Ram  S under  Das  {Mahanth)  v. 
Barhamdeo  Narayan  Thahur  (1909), 
14  C.  W.  N.  552 ;  Mahabeer  Persad 
v.  Ramyad  Singh  (1873),  12  B.  L.  R. 
90  ;  20  W.  R.  C.  R.  192. 

9  Ibid. 

10  Nagalutchmee  Ummal  v.  Gopoo 
Nadaraja  Chetty  (1856),  6  M.  I.  A. 
309 ;  Vallinayagam  Pillai  v.  Pachche 
(1863),  1  Mad.  H.  C.  326 ;  Narottam 
Jagjivan  v.  Narsandas  Harihisandas 
(1866),  3  Bom.  H.  C.  A.  C.  6; 
Adjoodhia  Gir  v.  Kashee  Gir  (1872), 
4  N.  W.  P.  31:  See  ante ,  p.  220.  As 
to  the  power  to  deal  with  separate 
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mother’^  womb  at  the  time  of  the  death  of  his  father,1  or  is 
subsequently  adopted  by  his  widow,-  or  was  before  his  death 
adopted  by  the  widow  of  a  previously  deceased  coparcener.^ 


Alienation  of  an  Undivided  Share. 

A  Hindu  governed  by  the  Bengal  school  of  Hindu  law  can 
deal  with  his  undivided  share  of  joint  family  property  either  by 
act  inter  vivos  or  by  will,  in  the  same  way  as  he  can  deal  with 
his  separate  property.4  On  his  death  intestate  his  undivided 
share  passes  to  his  heir. 

His  share  may  be  sold  in  execution  of  a  decree. 

The  purchaser  has  been  held  entitled  to  be  put  into  posses¬ 
sion  of  the  share  bought  by  him,5  but  not  in  such  a  way  as  to 
interfere  with  the  family. 

In  one  case 6  when  he  applied  for  possession,  a  share  was  allotted  to  him 
in  severalty.  This  had  the  same  effect  as  if  he  had  brought  a  partition  suit. 

According  to  the  Mitakshara  law,  except  where  the  debtor 
is  the  father,  or  paternal  grandfather  of  a  coparcener,  whoso 
rights  are  enlarged  by  his  death,  a  creditor  of  a  coparcener,  who 
has  not  obtained  a  judgment  and  has  not  attached  the  debtor’s 
interest 7  before  the  death  of  his  debtor,8  has  no  right  to  recover 
his  debt  from  the  coparcenary  property.8 


acquisitions,  see  ante ,  pp.  248,  249. 
The  last  surviving  member  of  a  Madras 
tarwad  can  dispose  of  the  tarwad 
property  by  will,  Alami  v.  Komv 
(1888),  12  Mad.  120. 

1  Minakshi  v.  Virappa  (1884), 
8  Mad.  89 ;  Hanmant  Ramchandra  v. 
Bhirmcharya  (1887),  12  Bom.  105 ; 
V randavandas  Ramdas  v.  Yamunabhai 
(1875),  12  Bom.  H.  C.  229. 

a  V  enJca  ta  na  ray  a  na  Filial  v.  Sab- 
banned  (1915),  43  I.  A.  20 ;  39  Mad. 
107;  20  C.  W.  N.  234;  17  Bom.  L. 
R.  468,  ante,  p.  184. 

3  Chandra  v.  Gojarabai  (1890),  14 
Bom.  403,  at  p.  466. 

4  Ram  Debul  Lall  v.  Mitierject 
Singh  (1872),  17  W.  R.  C.  R.  420  ; 
Anund  Chund  Rai  v.  Kishen  Mohun 
Bunoja  (1905),  1  Ben.  Sel.  R.  115 
(new  edition,  152) ;  Ramkunhaee  Rai 
v.  Bung  Chund  Bunhoojea  (1820), 
3  Ben.  Sel.  R.  17  (new  edition,  22) ; 
Kounla  Kant  Ghosal  y.  Ram  Hnree 


Nund  Gramce  (1827),  4  Bon.  Scl.  R. 
196  (new  edition,  247). 

5  Rajanikunth  Biswas  v.  Raw  Nath 
X cog g  (1883),  10  Calc.  244. 

6  Bijoy  Kcshub  Roy  Bahadoor 
(Koonimr)  v.  Shama  Soonduree  Dosscc 
(1865),  2  W.  R.  M.  A.  30.  See 
Kesuhnath  Ghose  v,  Hurgovind  Bose, 
Ben.  S.  D.  A.,  1853,  p.  768  ;  Ramionoo 
Chattcrjee  v.  Ishurchunder  Neogee , 
Ben.  S.  D.  A„  1857,  p.  1585. 

7  This  does  not  include  an  attach¬ 
ment  before,  judgment :  Ramanayya 
v.  Rangappayya  (1893),  17  Mad.  144. 

8  Bithal  Das  v.  Nand  Kishore 
(1900),  23  All.  106 ;  Suraj  Bunsi 
Koer  v.  Skeo  Proshad  Sirigh  (1879), 
6  I.  A.  88,  at  pp.  108,  109 ;  5  Calc. 
148,  at  pp.  173,  174 ;  4  C.  L.  R.  226, 
at  p.  241 ;  Baihtr  Krishna  Rau  v. 
Lalcshmana  Sharibhogue  (1881),  4 
Mad.  302  ;  Balkishen  {Rai)  v.  Sitaram 
{Rai)  (1885),  7  All.  731. 

9  Bithal  Das  v.  Nand  Kishore 


Alu ‘rut  inn  oj 
undi\  idt*d 
Kharo.  Bengal 
school. 


Mitakshara 

School. 


SjALK  01'  SHARE. 


[CJHAP.  VII, 


Sale  in 
execution, 


i 


uoo 


If  it  were  otherwise,  the  right  of  survivorship 1  would  be  ineffectual. 

Ho  can  obtain  a  sale  of  the  undivided  interest  of  bis  debtor 
in  the  property  of  the  coparcenary  in  execution  of  a  decree,2  if 
during  the  lifetime  of  the  debtor  there  has  been  an  attachment 
and  order  for  sale.3 

A  provisional  release  from  attachment  does  not  affect  his  right-.4 

The  purchaser  at  such  sale  is  not  entitled  to  sue  for  possession,5 
but  is  entitled  to  ascertain  his  share  by  such  partition  as  the  judgment 
debtor  might  have  compelled  before  the  alienation  of  his  share  took 
place, 6 

If  lie  lias  obtained  possession  he  is  not  liable  to  be  turned  out,  but  the 
coparceners  are  entitled  to  joint  possession  with  him.7 


(1900),  23  All.  106;  Udaram  Sit  a  mm 
v.  Ranu  Pandu ji  (1875),  11  Bom.  H. 
C.  76;  Narsinbhat  v.  Ckenapa  (1877), 
2  Bom.  479 ;  Balbhadhar  y.  Bisheshar 
(1886),  8  All.  495;  Jagannath  Prasad 
v.  Sitaram  (1888),  11  All.  302 ;  Sada- 
bari  Prasad  Sahu  t.  Foolbash  Koer 
(1869),  3  B.  L.  R.  F.  B,  31,  at  p.  35 ; 
12  W.  R.  F.  B.  1,  at  p.  3. 

1  Ante,  pp.  236,  237. 

2  Dcendyal  Lai  r.  Jagdcep  Narain 
Singh  (1877),  4  I.  A.  247;  3  Calc. 
198;  Suraj  Bunsi  Koer  v.  Sheo 
Proshad  Singh  (1879),  6  I.  A.  88 ;  5 
Calc.  148 ;  4  C.  L.  R.  226 ;  Burdey 
Narain  Sahn  (Baboo)  v.  Pooder  Per - 
hash  Misser  (Pundit  Baboo)  (1883), 
11  I.  A.  26 ;  10  Calc.  626  ;  Tuffuzzool 
II ossein  Khan  (Syud)  v.  Rughoonath 
Perskad  (1871),  14  M.  I.  A.  40,  at  p. 
50  ;  J  umoona  Persad  Singh  v.  Dig  na¬ 
rain  Singh  (1883),  10  Calc.  1  ;  13  C. 
L.  R.  74 ;  JaUidar  Singh  v.  Ram  Lai 
(1878),  4  Calc.  723 ;  Narain  Dass 
(Rai)  v.  No  wait  Lai  (1879),  4  Calc. 
809 ;  4  C.  L.  R.  67 ;  Collector  of 
Monghyr  v.  Burdai  Narain  Shahai 
(1879),  5  Calc.  425 ;  5  C.  L.  R.  112 ; 
Vasudtv  Bhat  y.  Venkatesh  Sanbhav 
(1873),  10  Bom.  H.  C.  139 ;  Udaram 
Sitaram  v.  Rami  Pandu  ji  (1875),  11 
Bom.  H.  C.  76 ;  Virasvami  Oramini 
v.  Ayyasami  Oramini  (1863),  1  Mad. 
H.  C.  471 ;  Ooor  Surun  Dass  v.  Ram 
Surun  JBhuhd  (1866),  5  W.  R.  C  R. 
54* 

s  Suraj  Bunsi  Koer  v.  Sheo  Proshad 
Singh  (1879),  6  I.  A.  88,  at  p.  109  ; 


5  Calc.  148,  at  p.  174 ;  4  C.  L.  R. 
226,  at  p.  241 ;  Balkishen  (Rai)  v. 
Sita  Ram  (Rai)  (1885),  7  All.  731  ; 
Parikh  Oirdarlal  v.  Thakor  Faiehsing 
(1899),  2  Bom.  L.  R.  32.  In 
Bithal  Das  v.  Nand  Kishore  (1900), 
23  All.  106,  the  mere  attachment 
seems  to  havo  been  held  sufficient  to 
create  a  charge,  but  it  is  doubtful 
whether  it  has  such  effect,  see  Soobhul 
Chunder  Paid  v.  Nitye  Churn  By  sack 
(1880),  6  Cal.  663. 

4  Ram  Chandra  Marwari  v.  Mude- 
shwar  Singh  (1906),  33  Calc.  1158; 
10  C.  W.  N.  979. 

5  Kallapa  v.  Venkatesh  Vinayak 
(1878),  2  Bom.  676;  Palani  Konan 
v.  Masa  Konan  (1896),  20  Mad.  243. 

6  Deendyal  Lai  v.  J ugdeep  Narain 
Singh  (1877),  4  I.  A.  247 ;  3  Calc. 
198  ;  Hurdey  Narain  Sahu  (Baboo)  v. 
Rooder  Perkash  Misser  (1883),  11 
I.  A.  26  ;  10  Calc.  626  ;  JaUidar  Singh 
v.  Ram  LaU  (1878),  4  Calc.  723  ; 
Sumrun  Thakur  v.  Chundermun  Misser 
(1879),  5  C.  L.  R.  26 ;  3  C.  I».  R.  282  ; 
Pandurang  Anandrav  v.  Bhaskar 
Shadashiv  (1874),  11  Bom.  H.  C.  72 ; 
LaU  Jha  (Baboo)  v.  Juma  Buksh 
(Sheikh)  (1874),  22  W.  R.  C.  R.  116 ; 
Maruti  Narayan  v.  Lila  Chand  (1882), 

6  Bom.  564  ;  post ,  p.  331. 

7  Mahabalaya  v.  Timaya  (1875),  12 
Bom.  H.  C.  138 ;  Bahaji  Lakshman  v. 
Vctsudev  Vinayak  (1876),  1  Bom.  95; 
Kallapa  v.  Venkatesh  Vinayak  (1878), 
2  Bom.  676 ;  Bari  Premji  (Patil)  y. 
Ilakamchand  (1884),  10  Bom.  363* 
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The  interest  of  a  coparcener  can,  in  case  of  his  absconding,  be 
attached  under  section  88  of  the  Criminal  Procedure  Code  (Act 
V,  of  1898). 1 

The  question  whether  a  member  of  a  joint  family  governed  Alienation, 
by  the  Mitakshara  school  of  law  can  alienate  or  charge  his 
interest  in  the  coparcenary  property,  must  be  determined 
according  to  the  Province  in  which  the  case  arises. 

It  is  settled  law  in  Madras 2  and  Bombay  3  that  a  purchaser 
for  value4  acquires  the  interest  of  his  vendor,  that  is  a  right  to 
partition,  and  a  right  on  partition  to  the  share  to  which  his 
vendor  would  have  been  entitled,5 *  but  without  partition  he 
cannot  acquire  a  right  to  any  specific  property  0  or  to  a  specific 
share.  He  is  not  entitled  to  possession,7  his  right  in  that  respect 
being  the  same  as  the  right  of  a  purchaser  at  a  sale  in  execution 
of  a  decree.8 

The  Judicial  Committee  has  recognized  this  to  be  the  law 
applicable  in  Madras  and  Bombay.9 

It  has  been  said  that  the  purchaser  becomes  “  a  sort  of  tenant  in  common  Position  ©£ 
with  the  coparceners,  admissible  as  such  to  his  distributive  share  upon  a  purchaser. 


1  Secretary  of  State  v.  Rangasamy 
Ayyangar  (1916),  39  Mad.  831. 

2  Virasvami  Gramini  v.  Ayyusvami 
Gramini  (1863),  1  Mad.  H.  C.  471  ,* 
Peddamutkulaty  v.  N.  Timma  Reddy 
(1864),  2  Mad.  H.  C.  270 ;  Palanive - 
lappa  Kaundan  v.  Mannar u  Naikan 
(1865),  2  Mad.  H.  C.  416;  Kolia 
Ramasami  Chetti  v.  Bangari  Seshama 
Nayanimru  (1881),  3  Mad.  145,  at 
p.  167 ;  Aiyyagari  V enkataramayya 
v.  Aiyyagari  Ramayya  (1902),  25 
Mad.  690. 

3  Tukaram  Ambaidas  v.Ramchandra 
(1869),  6  Bom.  H.  C.  A.  C.  J.  247  ; 
Vasudev  Bhat  v.  Yenkatesh  Sanbhav 
(1873),  10  Bom.  H.  C.  139 ;  Fakirapa 
v.  Chanapa  (1873),  10  Bom.  H.  C.  162. 
For  a  case  of  an  assignment  to  a 
coparcener,  see  Shiva jirao  v.  Vasantrao 
(1908),  33  Bom.  267 ;  10  Bom.  L.  R. 
778. 

4  In  the  case  of  a  sale  for  inadequate 

consideration,  the  purchaser  is  entitled 

to  a  charge  for  the  amount  paid. 

Rottcda  Runganathan  Chetty  v.  Pulicat 

Ramasami  Chetti  (1903),  27  Mad.  162. 


5  Ante,  p.  299.  As  to  a  share 
governed  by  the  Aliyasantana  law, 
see  Byariv.  Puttanna  (1890),  14  Mad. 
38.  As  to  a  right  of  worship,  see  post, 
pp.  573,  574. 

6  V enkatachella  Pillay  v.  Chinnaiya 
Mudaliar  (1870),  5  Mad.  H.  C.  166 ; 
Vitla  Buiten  v.  Yamenamma  (1874), 
8  Mad.  H.  0.  6. 

^  Act  IV.  of  1882,  s.  44.  See 
Bhiku  v.  Puttu  (1906),  8  Bom.  L.  R. 
99  ,*  Girija  Kanta  Chakrabarty  v. 
Mohim  Chandra  Acharjya  (1915),  20 
C.  W.  N.  675 ;  Kota  Bcdabadm  Patro 
v.  Khetra  Doss  (1916),  31  Mad.  L.  J. 
275. 

8  Artie,  p.  299. 

9  Lakshman  Dada  Naik  v,  Ramchan - 
dra  Dada  Naik  (1880),  7  I.  A.  181,  at 
p.  195 ;  5  Bom.  48,  at  p.  62  ;  Balgo- 
bind  Das  v.  Narain  Lai  (1893),  20 
I.  A.  116,  at  p.  125;  15  All.  339,  at 
p.  351 ;  Suraj  Bunsi  Koer  v.  Shco 
Proshad  Singh  (1879),  6  I.  A.  88,  at 
pp.  101,  102  ;  5  Calc.  148,  at  p.  166 ; 
4  C.  L.  R.  226,  at  p.  234. 
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jjartitioii  taking  place  ” ; 1  but  he  has  a  mere  equity  to  partition,3  and  is 
not  entitled  to  mesne  profits.* 

He  has  no  right  to  a  share  in  any  specific  property,  although  such  share 
may  have  been  transferred  to  him,4 

As  to  his  right  to  partition,  see  po#tt  p,  331. 

It  has  been  held  in  Bombay  that  the  position  of  the  purchaser 
is  not  improved  by  the  death  of  other  coparceners  before  partition.  He 
stands  in  no  better  position  than  his  alienor,  and,  consequently,  like  the 
latter,  is  liable  to  have  his  share  diminished  before  partition  by  the 
birth  of  other  coparceners,  if  he  stands  by  and  does  not  insist  upon  an 
immediate  partition.5  It  has  been  held  in  Madras  that  he  takes  on 
partition  such  share  as  the  alienor  had  at  the  time  of  the  alienation.6 

An  agreement  in  restraint  of  the  alienation  of  an  undivided  share  is 
valid,7  but  it  will  not,  it  is  submitted,  bind  a  purchaser,  at  any  rate  where 
he  has  received  no  notice  of  the  agreement.8  It  does  not  affect  a  purchaser 
at  a  sale  in  execution  of  a  decree.9 

In  Bengal 10  and  in  the  United  Provinces 11  a  coparcener  has 
no  power  to  alienate  by  sale  or  mortgage  his  undivided  share 12 
to  a  stranger  or  to  a  coparcener  for  his  own  benefit 13  without 
the  consent  of  his  coparceners.  This  view  has  been  accepted 
by  the  Judicial  Committee.14 


1  Vuftudtr  Bhat  v.  YcnkaUsh 
(1873),  10  Bom.  H.  C.  139,  at  p.  147. 

2  Manjaya  v.  S/ianmitga  (1913), 
38  Mad.  084. 

3  Maharajah  of  Bohhili  v,  Yenka- 
taramanjulu  Xaidu  (1914),  39  Mad. 
205. 

*  Manjaya  v.  Shanmuga  (1913), 
38  Mad.  084. 

6  Gurlingapa  v.  Xandapa  (1896), 
21  Bom.  797. 

*  Chinmt  PiUai  v.  Kalimutha 
Chctti  (1911),  35  Mad.  47,  differing 
from  Ran  gam  mi  v.  K  risk  nay  y  an 
(1891),  14  Mad.  408. 

7  Lachmi  Chand  v.  Tori  Lai  (1878), 
1  All.  018. 

8  Of.  Katina  Pisharodi  v.  Koinbi 
Achcn  (1885),  8  Mad.  3SI. 

9  Of.  Golah  Xath  Roy  Chowdhry  v. 
Mathura  Xath  Roy  Chowdhry  (1891), 
20  Calc.  273. 

10  J  wala  Prasad  v.  Prolap  V da  math 
SaU  Deo  (Maharajah)  (1910),  1  Pat. 
I*.  J.  497;  C.  W.  N.  [1917,  Pat.]  27; 
Sadabart  Prasad  Sahu  v.  Foolbash 
Koer  (1809),  3B.LR.  P.  B.  R.  31  ; 
12  W.  R.  F.  B.  1 ;  and  cases  there 
cited :  Nathu  Lai  Chowdhry  v.  Chadi 
SaH  (1869),  4  B.  L.  R.  A.  C.  15 ;  12 
W.  R.  C.  E.  447 ;  Mahabeer  Persad  v. 


Ramyad  Sing  (1873),  12  B.  L.  R,  90 ; 
20  W.  R.  C  R.  192 ;  Bunsee  Latt 
v.  Aoladh  Ahsan  (Shaikh)  (1874),  22 
W.  R.  C.  R.  552  ;  Chunder  Coomar  v. 
Hurbuna  Sahai  (1888),  16  Calc.  137. 
As  to  a  lease,  see  Ram  Debul  Lull  v. 
Mitterjeet  Singh  (1872),  17  W.  R. 
C.  R.  420. 

11  Kali  Shankar  v.  Xawab  Singh 
(1909),  31  All.  507 ;  Joynarain  Sing 
v.  Roshun  8i)ig,  2  S.  D.  A.  N.  W.  P. 
(1860),  162  ;  Goor  Pershad  v.  Sheodeen 
(1872),  4  N.  W.  P.  137 ;  Chamaili 
Kuar  v.  Ram  Prasad  (1879),  2  All. 
267 ;  Rama  Xand  Singh  v.  Gobind 
Singh  (1883),  5  All.  384 ;  Chatidar 
Kishore  v.  Dam  pat  Kishore  (1894),  16 
All.  369 ;  Bhagirathi  Misr  v.  Sheobhik 
(1898),  20  All.  325.  See  Amolak 
Ram  v.  Chandan  Singh  (1902),  24 
All.  483. 

12  He  can  do  so  when  they  are  so 
far  separate,  that  each  collects  his 
quota  of  rent  separately,  Kalika  Sahoy 
v.  Gouree  Sunkur  (1869),  12  W.  R. 
C.  R.  287. 

13  It  has  been  held  that  he  can 
alienate  it  for  the  benefit  of  the 
family,  Juggurnath  Khootia  v.  Doobo 
Misser  (1870),  14  W.  R.  0.  R.  80. 

14  Balgobind  Das  v.  Xarain  Dal 
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The  alienation  of  his  share  by  one  member  would  imply  his  consent 
to  the  alienation  of  their  shares  by  the  other  members.1 

The  alienation  will  not  be  set  aside  at  the  instance  of  the  alienor  or  Equity  m 
persons  claiming  through  him  except  upon  the  terms  of  refunding  the  amde 
amount  paid  with  interest.2  a  ienatimu 

Where  a  coparcener  has  mortgaged  or  sold  his  undivided  Mortage  «>t 
share  of  specified  coparcenary  property  (where  such  mortgage  Xiro.1  ** 
or  sale  is  permissible),  and  the  property  has  on  partition  been 
allotted  to  another  member,  the  mortgagee  or  purchaser  is 
entitled  to  a  charge  upon  other  property  allotted  on  the  partition 
to  the  person  dealing  with  him,3  as  the  co-sharer  to  whom  it  is 
allotted  takes  the  property  free  of  the  incumbrance.4 

This  rule  has  no  application  to  a  transaction  entered  into  with  the  genera] 
body  of  coparceners.5 

Before  partition,  the  mortgagee  is  entitled  to  a  declaration  that  ho 
has  a  charge  on  the  interest  of  the  mortgagors.6 

It  has  been  held  in  Bengal  that,  while  declaring  the  mortgage  of  an 
undivided  share  to  be  void,  the  Court,  may  direct  that  the  joint  property 
be  held  in  specified  shares,  and  may  attach  the  lien  of  the  mortgage  to  the 
share  allotted  to  the  mortgagor.7  A  similar  order  was  made  in  the  case 
of  a  sale.8  These  decisions,  it  is  submitted,  practically  have  the  effect  of 
validating  a  mortgage  or  sale  of  a  share  9 

The  power  to  dispose  by  gift  or  will  of  an  interest  in  copar-  Gift  or  devise, 
cenary  property  whether  movable  or  immovable  10  in  a  case  sub¬ 
ject  to  the  Mitakshara  law  is  disallowed  by  all  the  High  Courts.11 

As  a  right  of  survivorship  accrues  to  the  other  coparceners  on  the 


(1893),  20  I.  A.  116,  at  p.  125;  15 
All.  339,  at  p.  351 ;  Madho  Par  shad 
v.  Mehrban  Singh  (1890),  17  I.  A. 
194  ;  18  Calc.  157. 

1  Oanraj  Dubey  v.  SJieozore  Singh 
(1880),  2  AIL  898. 

2  Jamuna  Par  shad  v.  Gatiga  Pershad 
Singh  (1892),  19  Calc.  401. 

3  See  Byjmth  Lull  v.  Ramoodeen 
Chowdhry  (1873),  1  I.  A.  106 ;  21  W. 
R.  C.  R.  233  ;  Bemchunder*  Ghosc  v. 
Thakomoni  Debt  (1893),  20  Calc. 
533  ;  Amolak  Ram  v.  Chanda n  Singh 
(1902),  24  All.  483. 

4  Nagendra  Mohan  Roy  v.  Pyari 
Mohan  Saha  (1915),  43  Calc.  103. 

5  Sundar  Lai  v.  Brij  Lai  (1913), 
35  All.  543. 

6  Doddappa  v.  Somappa  (1906), 
8  Bom-  B.  R-  550. 

7  Rem  Soonder  Das  ( Mohanth )  v. 


Xathuni  Singh  (1911),  15  C.  W.  N. 
748  ;  Ram  Sunder  Das  ( Mahanth )  r. 
Barhamdeo  Narayan  Thakitr  (1909), 
14  C.  W.  N.  552  ;  Mahabeer  Persad 
v.  Ramyad  Singh  (1873),  12  B.  L,  R. 
90  ;  20  W.  R.  C.  R.  192. 

8  Bunwari  Lai  v.  Daya  Bunker 
Misstr  (1909),  13  C.  W.  N.  815. 

9  See  antey  p.  302.  Cf.  Kali  Shankar 
v.  Nawah  Singh  (1909),  31  AIL  507. 

10  Parmtibai  v.  Bhaguxmt  (1915), 
39  Bom.  593 ;  17  Bom.  L.  R.  646. 

11  Baba  r.  Timma  (1883),  7  Mad. 
357;  Ponnusami  v.  T hatha  (188(1),  9 
Mad.  273 ;  Ramanna  v.  Venkata 
(1888),  11  Mad.  246;  Rottala  Run - 
ganatham  Chetty  v.  Pulicat  Ramasami 
Chdti  (1903),  27  Mad.  162;  Copal 
Lai  v.  Mahadeo  Prasad  (1901),  6 
C.  W,  N.  651 ;  Sitaram  Pandit  (Shri) 
v.  Harihar  Pandit  {Shri)  (1910),  35 
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death  of  a  coparcener,1  it  follows  that  there  can  be  no  right  to  dispose  of 
any  interest  in  the  coparcenary  property  by  will.2 

A  distinction  has  been  made  between  a  gift  to  a  stranger  and  a  gift 
to  a  coparcener,3  but  it  is  submitted  that  no  such  distinction  is  admissible. 
As  to  the  power  of  the  last  surviving  coparcener,  see  ante,  pp.  298,  299. 
A  local  custom,  whereby  a  coparcener  or  his  wife  could  in  the  absence 
of  male  issue  give  his  share  to  his  daughter  or  daughter’s  son  has  been 
recognized.4 

Setting  aside  Alienation. 

who  may  An  alienation  of  coparcenary  property,  or  of  any  interest 

alienation.  therein,  by  a  father  or  other  manager,  or  by  a  coparcener  or 
stranger,  may  be  contested  by  the  son  or  any  coparcener  who 
was  born,5  conceived,6  or  adopted  7  at  the  time  of  the  completion 
of  the  alienation,8  or  before  an  effective  ratification  of  the 
alienation  by  the  whole  of  the  family,9  and  is  entitled  to  a  share 
on  partition. 

Bom.  109  ;  Gangubai  v.  Ramanna  4  Nandi  Singh  v.  Sita  Ram  (1888), 
(18C6),  3  Bom.  H.  C.  (A.  0.  J.)  66  ;  16  I.  A.  44  ;  16  Calc.  677. 

Vdaram  Sitaram  v.  Ranu  Panduji  6  Girdharee  Lall  v.  Kantoo  Lall 
(1875),  11  Bom.  H.  C.  76;  Vranda -  (1874),  I  I.  A.  321  ;  14  B.  L.  R.  187  ; 

vandas  Ramdas  v.  Yamumbai  (1875),  22  W.  R.  C.  R.  56 ;  Bholanath  Khettry 

12  Bom.  H.  C.  229 ;  JCahc  v.  Barsu  v.  Kartich  Kissen  Das  Khettry  (1907), 
(1894),  19  Bom.  803.  See  Lakshman  34  Calc.  372  ;  II  C.  W.  N.  462  ; 
Dada  Naik  v.  JRamchandra  Dada  Chuttan  Lai  v.  Kallu  (1910),  33  All. 
Naik  (1880),  7  I.  A.  181,  at  p.  195,*  283;  Raja  Ram  Pewary  v.  Luchmun 

&  Bom.  48,  at  p.  62 ;  7  C.  L.  R.  320,  Persad  (1867),  B.  L.  R.  Sup.  Vol.  731, 
at  p.  329.  As  to  the  power  of  a  at  p.  741 ;  8  W.  R.  C.  R.  15,  at  p.  21 ; 
father  to  make  a  gift  of  coparcenary  Aghori  Ramasarg  Sing  v.  Cochrane 
property,  see  ante ,  pp.  284,  285.  (1870),  5  B.  L.  R.  App.  14. 

1  Ante,  pp.  236,  237.  8  Madho  Singh  v.  Hurmut  Ally 

2  Tottempudi  V enkataratnam  v.  (1868),  3  Agra,  432  ;  Jado  Singh  v, 
Tottempudi  Seshamma  (1903),  27  Ranee  ( Mussumat )  (1873),  5  N.  W.  P. 
Mad.  228 ;  Rathnam  v.  Sivasubramania  113.  See,  however,  Qoura  Chowdhrain 
(1892),  16  Mad.  353 ;  Vitla  Butten  v.  ( Mussamut )  v.  *Chummun  Chowdhry , 
Yamenamma  (1874),  8  Mad.  H.  C.  6;  W.  R.  (1864),  C.  R.  340.  Of.  Yeke * 
Lakshman  Dada  Naik  v.  Ramchandra  yamian  v.  Agniswarian  (1869),  4  Mad. 
Dada  Naik  (1880),  7  1.  A.  181 ;  5  H.  C.  307. 

Bom.  48 ;  7  C.  L.  R.  320 ;  Harilal  7  See  Sudanund  Mohapattur  v. 
Bapuji  v.  Mani  ( Bai )  (1905),  29  Soorjo  Monee  Dayee  (1869),  11 

Bom,  351  ;  7  Bom.  L.  R.  255 ;  W.  R.  C.  R.  436 ;  Rambhat  v.  Lak - 

Chaiturbhooj  Meghji  v.  Dlmramsi  shman  Chintaman  Mayalay  (1881),  5 
Naranji  (1884),  9  Bom.  438  ;  Lakshmi  Bom.  63ft;  as  to  an  adopted  son 
Shankar  v.  Vaijnath  { 1 881 ),  6  Bom.  24  ;  setting  aside  an  alienation  by  the  widow 
Adjoodha  Gir  v.  Kashee  Gir  (1872),  adopting  him,  see  ante,  pp.  199,  200. 

4  N.  W.  P.  31 ;  Buldeo  Si?igh  (Rajah)  8  Seo  Ponnarnbula  Pittai  v.  Sunda - 
v.  Mahaheer  Singh  ( 1866),  1  Agra  H.  C.  rapayyar  (1897),  20  Mad.  354 ;  Narain 
155  ;  Minakshi  v.  Virappa  (1884),  Das  v.  Bar  Dayal  (1913),  35  All.  571. 

8  Mad.  89 ;  Hindu  Wills  Act  (XXI.  9  Hazari  Mall  Bobu  v.  Abaninath 
of  1870),  s.  3.  Adhurjya  (1912),  17  C.  W.  N.  280  ; 

8  J oitaram  v.  Ramhrishna  (1902),  Hurodoot  Narain  Singh  v.  Beer 
27  Bom.  31,  at  pp.  40,  41 ;  4  Bom.  Narain  Singh  (1869),  11  W.  R.  C.  R, 

L.  R.  754.  480. 
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A.  eoparemor  who  was  bom  altor  an  invalid  almnaUoii  is 
also  entitled  to  have  it  set  aside,*  so  fur  as  it  was  invalid  at 
the  time  of  the  alienation,1 2  and  affected  an  interest  which  was 
vested  in  him  by  birth. 


A  person  disqualified  from  inherit anco  cannot  sue,  although  he  may 
have  a  right  of  maintenance.3 

It  has  been  held  that  an  invalid  alienation  made  without  the  consent 
of  existing  sons  can  be  set  aside  at  the  instance  of  a  son  who  was  not 
born  at  the  time  of  the  alienation,  but  it  is  clear  that  an  alienation  which 
by  consent  or  otherwise  was  binding  upon  all  the  coparceners  in  existence 
at  the  time  cannot  be  contested  by  a  person  who  is  born  subsequently.4 

In  a  family  governed  by  the  Mitakshara  law  a  suit  to  set  aside  an  aliena-  Death  of 
lion  cannot  on  the  death  of  the  plaintiff  be  continued  by  his  heir,  as  his  en- 
right  lapses.5  Under  the  Bengal  school  the  right  would  pass  to  the  heir,  contest* 

The  person  entitled  to  contest  an  alienation  may  sue  to  set alienation- 
aside  the  alienation,  or  if  it  has  not  taken  place  may  sue  for  an 
injunction.6  Where  he  cannot  obtain  substantive  relief  he  can 
sue  for  a  declaratory  decree.7 

In  a  case  governed  by  the  Bengal  school  of  law  a  coparcener  how  alien*, 
can  sue  to  set  aside  an  alienation,  so  far  only  as  it  affects  his 
share  of  the  coparcenary  property. 

Under  the  Mitakshara  school,  in  the  case  of  an  invalid 
alienation  in  the  Bombay  or  Madras  Presidencies  by  a  copar¬ 
cener,  the  coparcener  aggrieved  may  be  entitled  to  have  it  set 
aside  except  so  far  as  the  share  of  the  alienor  is  concerned,8 
but  where  the  alienation  is  valid  in  part  only  it  may  be  equitable 
to  distribute  the  valid  portion  of  the  consideration  over  the 
whole  property.9  In  Bengal  or  the  United  Provinces  he  is 


1  Hurodoot  Narain  Singh  v.  Beer  Na- 
rain  Singh  (1869),  II  W.  R.  C.  B.  480  ; 
Tulshi  Bam  v.  Babu  (1911),  33  All. 
654 ;  Jioala  Prasad  v.  Protap  Udai- 
nath  Sahi  Deo  ( Maharajah )  (1916),  1 
Pat.  L.  J.  497;  C.  W.  1ST.  [1917  Pat.] 
27. 

2  See  Naro  v.  Paragowda  (1916),  41 

Bom.  347;  19  Bom.  L.  B.  69. 

2  Ram  Soonder  Roy  v.  Ram  Sahye 

Bhugut  (1882),  8  Calc.  919;  Ram 
Sahye  BhukJcut  v.  Lcdjee  Sahye  (Latta), 

8  Calc*  149  ;  9  C.  L.  B.  487.  See  Naro 

v.  Paragoioda  (1916),  19  Bom.  L.B.  69. 

*  4  See  Bholanaih  Khettry  v.  Kartick 

Kissen  Das  Khettry  (1907),  34  Calc. 
372  ;  11  C.  W.  N.  462  ;  Mathuraman 
Cketti  v.  Mttapasami  (1899),  22  Had. 
372,  at  p.  375 ;  Ramasamayyan  v. 

'  i 


Virasami  Ayyan  (1898),  21  Mad.  222. 

5  Padarath  Singh  v.  Raja  Ram 
(1882),  4  All  235. 

6  Knath  Narain  Singh  v.  Prem  Lai 
Paurey  (1865),  3  W.  R,  0.  B.  102  ; 
Raja  Ram  Ternary  v.  Luchmun  Persad 
(1867),  B.  L.  R.  Sup.  VoL  731;  8 
W.  R.  C.  R.  15 ;  Retoo  Raj  Pandey  v. 
Lattjee  Pandey  (1875),  24  W.  R.  C.  R. 
399. 

7  As  to  declaratory  decrees,  see  Act 
I.  of  1877,  s.  42 ;  Kathama  Ncdchktr 
v.  Dorasinga  Temr  (1875),  2  I.  A.  169  ; 
15  £.  L,  £.  $3 ;  23  W.  R.  C.  R.  314. 

®  See  Marappa  Oaundan  r.  Ranga- 
mmi  Gaundan  (1899),  23  Mad.  89 ;  Naro 
v.  Paragowda  (1916),  19  Bom.  L.  R.  69. 

2  Vadivdam  Pilkii  v.  Xatesam 
Pitta*  (19 12),  37  Mad.  435. 
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entitled  to  have  the  wholes  alienation  set  aside,  subject  to  such 
equities  as  may  be  applicable.1 

This  distinction  arises  because  a  sale  of  an  undivided  interest  is  per- 
missible  in  the  two  former  Presidencies. a 

It  has  been  held  that  a  son  is  not  entitled,  during  the  father’s 
lifetime,  to  eject  the  purchaser  because  the  father  sells  without 
authority.3  He  may  bring  a  suit  for  partition,  or  may  be  entitled 
to  a  decree  for  possession  4  on  such  terms  as  may  be  equitable, 
as,  for  instance,  that  the  purchaser  be  entitled  to  a  charge  for 
the  money  paid  by  him,5  or  be  entitled  to  sue  for  partition.6 

In  a  case  where  the  father  had  made  over  a  share  to  a  stranger,  the  Judicial 
Committee  held  that  it  was  not  necessary  for  the  sons  to  sue  for  partition.7 

The  consent  of  an  adult  coparcener  or  his  acquiescence,  at 
any  rate  where  it  amounts  to  an  estoppel,  prevents  him  from 
disputing  an  alienation  made  by  a  father  or  other  manager.8 
The  ratification  of  the  alienation  by  him  will  also,  it  is  submitted, 
have  the  same  effect.9 

A  suit  brought  by  a  Hindu  governed  by  the  law  of  the  Mitakshara  to  set 
aside  his  father’s  alienation  10  of  ancestral  property  must  be  brought  within 
twelve  years  from  the  time  when  the  alienee  takes  possession  of  the  property. 11 

When  the  coparcener  seeking  to  set  aside  the  alienation,  or 
the  family  has  benefited  by  the  alienation,  it  may  be  equitable 

1  HaunmanDuttRoyv.Kishen  Kishor 
Narayan  Sing  (Baboo),  8  B.  L.  R  358 ; 

15  W.  R.  F.  B.  6.  See  post,  pp  306/307. 

2  Ante ,  p.  301. 

3  Baboo  Bam  v.  Gajadhitr  Singh 
(1867),  Agra  H.  C.  F.  B.  R.  86; 

Parsun  Sahoo  v.  Bamdeen  Lall ,  S.  D. 

A.  R.  N.  W.  R,  1852,  p.  365  ;  Chatter 
Dkaree  Lai  v.  Bikaoo  Lai ,  Ben.  S.  D. 

A.,  1S50,  p.  282. 

4  Baunmnn  Dutt  Boy  v.  Kishcn 
Kishor  Saroyan  Sing  (Baboo)  (1870), 

8  B.  L.  R.  358 ;  15  W.  R.  F.  B.  6. 

s  Post ,  p.  307. 

6  Deendyal  Lai  v.  Jugdeej)  Narain 
Singh  (1877),  4  I.  A.  247;  3  Calc. 

198 ;  1  C.  L.  R.  49 ;  Hurdey  Narain 
Sahu  (Baboo)  v.  Booder  Perkash 
Misser  (Pundit  Baboo)  (1883),  11  I.  A. 

26  ;  10  Calc.  626. 

7  RatnJcishore  Kedarnath  v.  Jainara - 
yan  Ramrachppai  (1913),  40  I.  A. 

213 ;  40  Cade.  966 ;  17  C,  W.  N.  1189 ; 
l&BoaaxIxR,  867. 

9  See  Mflb&r  v.  Bunga  Nath  MoulicJc 
(1885),  12  CWc.  389;  J,  1873, 


e.  115.  The  mere  absence  of  objection 
does  not  amount  to  acquiescence,  see 
Kamakshi  Ammal  v.  Chakrapany 
Chettiar  (1907),  30  Mad.  452.  See 
ante,  p.  283. 

8  See  Modhoo  Dyal  Singh  v.  Kolbur 
Singh  (1868),  B.  L.  R.  F.  B.  R.  1018, 
at  p.  1020  ;  9  W.  R.  C.  R.  511,  at  p. 
512  ;  Gangabai  v.  Yamanaji  A.  Datar 
(1864),  2  Bom.  H.  C.  (2nd  cd.)  301. 
As  to  ratification  of  the  manager  or 
guardians  acts  after  the  ward  has 
attained  majority,  see  Chetty  Colum 
Comara  Ycncatachella  Beddyer  v. 
Bungasaumy  Streemunih  Jyengar 
Bahadoor  (Rajah)  (1861),  8  M.  I.  A. 
319 ;  Prosonno  Koomar  Bural  v. 
Sajudoor  Buhman  (Chowdree),  Ben. 
S.  D.  A.,  1853,  p.  525 ;  Bamasawmi 
Aiyan  v.  Venkatara maiya n  (1879),  6 
I.  A.  196;  2  Mad.  91.  See  ante,  p.  283. 

10  This  does  not  include  a  sale  m 
execution  of  a  decree  :  Issuri  Dutt 
Singh  v.  Ibrahim  (1881),  8  Calc.  653. 

11  Act  IX.  of  1908  (Limitation), 
Sched.  I,  art.  126,  Mahes%m  Dpi} 
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to  compensate  the  purchaser  or  mortgagee,1  but  there  is  no 
equity  entitling  him  to  a  refund  of  purchase-money  in  respect 
of  a  share,  which  is  not  bound  by  the  purchase.3 

The  alienee  may  be  required  to  pay  mesne  profits  from  the 
date  of  the  repudiation.3 

As  to  a  sale  or  mortgage  by  the  father,  see  post,  p.  315. 

As  to  a  sale  of  an  undivided  share,  see  ante,  pp.  301-303. 

Whore  the  purchaser  has,  to  the  knowledge  of  those  interested  improve- 
in  setting  aside  the  sale,  and  without  their  protest,4  or  without  raents* 
their  knowledge,  if  he  believed  in  good  faith  that  he  had  an 
absolute  title,5  laid  out  sums  for  the  improvement  or  benefit  of 
the  property,  they  may  be  required  to  compensate  him. 

The  amount  of  compensation  depends  upon  whether  the  improvement 
has  enhanced  the  market  value  of  the  property.6 

The  burden  is  upon  the  alienee  to  show  that  the  money  has  been 
applied  to  family  purposes ;  or  that  the  person  seeking  to  set  aside  the 
alienation  has  benefited  thereby.7 

There  is  authority  that  when  the  alienation  is  invalid  on  account  of 
the  absence  of  necessity  the  manager  is  liable  in  damages  to  the  purchaser.8 

v.  Kishun  Singh  (1907),  34  Calc.  184  ;  Qobind  Pandey  (1873),  11  B.  L.  R. 

1 1  C.  W.  N.  294  ;  Sheo  Narain  Ray  v.  App.  29  ,*  Mahabeer  Per  sad  v.  Ram- 
Mokshoda  Das  Mittra  ( 1913),  17  C.  W.  yad  Singh  (1873),  12  B.  L.  R.  90; 

N.  1022.  As  to  the  case  where  he  20  W.  R.  C.  R.  192.  See,  however, 
was  a  minor  at  the  time  of  the  sale,  Marappa  Gaundan  v.  Rangasami  Ga¬ 
me)  Mahableshvarv. Ramchandra (1913),  undan  (1899),  23  Mad.  89. 

38  Bom.  94;  15  Bom.  L.  R.  582.  2  Virabhadra  Gowdn  v.  Gwu - 

See  Bunwari  Lai  v.  Daya  Sunker  venkata  Charlu  (1898),  22  Mad.  312. 

Misser  (1909),  13  C.  W.  N.  815;  See  Sivaganga  Zamindar  v.  Lakshmana 
Raja  Ram  Tewary  v.  Lachman  Persad  (1885),  9  Mad.  188,  at  pp.  200,  201. 

(1867),  B.  L.  R.  F.  B.  R.  731 ;  8  W.  3  BKirgn  Nath  Ghaubc  v.  Narsingh 

R.  C.  R.  15  ;  Munbasi  Koer  v.  Now -  Tiwari  (1916),  39  All.  61. 

rution  Koer  (1881),  8  C.  L.  R.  428  ;  4  Dattaji  Sakharam  Rajadhiksh  v. 

Beer  Pershad  v.  Doorga  Pershadf  W.  Kalba  Y ese  Parabhu  ( 1 896) ,  2 1  Bom.  749. 

R.  1864,  p.  215;  Seetul  Pershad  Singh  '  6  Act  IV.  of  1882  (Transfer  of 
(Baboo)  v.  Gour  Dyal  Singh  (Baboo)  Property),  s.  51  ;  see  Abhoy  Churn 
(1864),  1  W.  R.  C.  R.  283  (an  alienation  Chose  v.  Attarmani  Dassee  (1908),  13 
by  a  grandfather);  Beer  Kishor  e  Suhye  C.  W.  N.  931. 

Singh  (Baboo)  v.  Bur  Bullub  Narain  8  Kidar  Nath  v.  Mathu  Mai  (1913), 

Singh  (Baboo)  (1867),  7  W.  R.  C.  R.  40  Calc.  555;  17  0.  W.  N.  797;  15 
502  ;  Aghori  Ramasarg  Sing  v.  Coch-  Bom.  L.  R.  467. 
rane  (1870),  5  B.  L.  R.  App.  14 ;  7  Modhoo  Dyal  Singh  v.  Kolbur 

Balwantrao  v.  Ramkrishna  (1901),  Singh  (1868),  B.  L.  R.  F.  B.  R. 

3  Bom.  L.  R.  682.  1018  ;  9  W.  R.  C.  R.  511,  differing 

1  See  Madho  Parshad  v.  Mehrban  from  Muddun  Gopal  Thakoor  v.  Ram 
Singh  (1890),  17  I.  A.  194,  at  pp.  Buksh  Pandey  (1863),  6  W.  R.  C.  R. 

198,  199;  18  Calc.  157,  at  pp.  163,  71;  Baunman  Dutt  Roy  v.  Kishen 

164 ;  Baunman  Dutt  Roy  v.  Kishen  Kishor  Narayan  Sing  (Baboo)  (1870), 

Kishor  Narayan  Sing  (Baboo)  (1870),  8  B.  L.  R.  358  ;  15  W.  R.  F.  B,  R.  6. 

8  B.  L.  R.  358 ;  15  W.  R.  F.  B.  6 ;  8  Adikesavan  Naidu  v.  GururmCha 

Surub  Narain  CJiowdfary  v.  Sh*ew  Chetti  (1916),  40  338, 
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CHAPTER  VIII. 

THE  DEBTS  OF  A  FATHER  UNDER  THE  MITAKSHARA  DAW. 

The  Hindu  law  imposes  upon  a  son,  and  grandson,  the  duty 
of  paring  the  debts  of  his  father,  and  paternal  grandfather,1 
from  whom  he  has  not  separated,2  provided  that  they  have  not 
been  incurred  for  immoral  or  illegal  purposes,3  or  are  barred  by 
the  law  of  limitation.4 

As  according  to  Hindu  ideas  a  man  and  his  three  male  paternal  ancestors 
are  the  same  person  in  different  bodies,  there  would  be  a  similar  liability  to 
pay  the  debts  of  a  great-grandfather,5  but  by  a  special  rule  of  limitation  the 
liability  does  not  extend  beyond  the  grandson.6 

There  is  no  such  duty  under  the  Malabar  law.7 

“  By  the  Hindu  law,  the  freedom  of  the  son  from  the  obliga¬ 
tion  to  discharge  the  father’s  debt  has  respect  to  the  nature  of 
the  debt,  and  not  to  the  nature  of  the  estate,  whether  ancestral 
or  acquired  by  the  creator  of  the  debt.”  8  Although  under  the 
Mitakshara  system  of  law,  the  father  takes  no  greater  interest 
than  his  son  in  coparcenary  property  he  can  pay  his  personal 
debts  out  of  the  income  of  such  property,9  and  can  bind  his 
sons  and  grandsons,10  whether  they  be  minors  or  adults,11  by  a 


1  Colebrooke’s  “Digest,”  vol.  i. 
pp.  267,  334;  “Narada  Smriti,” 
chap.  iii.  paras.  4,  6. 

2  Fakir  Chand  v.  Day  a  Ham  (1902), 
25  All.  67. 

3  Colebrooke’s  “Digest,”  pp.  300, 
305,  309,  311. 

4  Subramania  Aiyar  v.  Gopala 
Aiyar  (1909),  33  Mad.  308;  Naro 
v.  Paragowda  (1916),  41  Bom.  347; 
19  Bom.  L.  R.  69. 

5  See  note  to  Edition  of  “Narada 
Smriti  ”  in  Sacred  Books  of  the  East, 
vol.  xxxiii.  pp.  43,  44. 

*  See  Ghose’s  “Hindu  Law,”  2nd 
ed.T  pp.  417,  418. 

7  Kunhu  Kuiti  Armrnh  v.  Malla- 
pmt'%  (19J.3),  38  Mad.  527. 

8  Hunooman  B&rsaud  Payday  v. 

M  unraj  Koonuxree  [Mmsumat  Babo - 


occ)  (1856),  6  M.  I.  A.  393,  at  p.  421 ; 
10  W.  R.  C.  R.,  note  to  p.  81  ;  Gird- 
haree  Lall  v.  Kantoo  Lai  (1874),  1  I. 
A.  321,  at  p.  331  ;  14  B.  L.  R.  187, 
at  p.  197;  22  W.  R.  C.  R.  56,  atp.  58. 

9  This  follows  from  his  power  to 
charge  and  sell. 

10  It  does  not  bind  any  one  else,  as, 
for  instance,  a  nephew;  Gangulu  v. 
Ancha  Bapula  (1881),  4  Mad.  73  ; 
RamRatan  v.  Bachman  Das  (1908),  30 
All.  460 

11  Phul  Chand  v.  Man  Singh  (1882) . 
4  All.  309  ;  Baso  Kooer  v.  Hurry  Doss 
(1882),  9  Calc.  495,  at  p.  501  ;  12 
C.  L.  R.  292,  at  p.  297 ;  Bhagat  Mai 
Sahu  v.  Abdul  Karim  (Sk)  (1916),  20  C.' 
W.  N.  297;  1  Pat.  L.  J.  86;  Nathuni 
Sahu  v.  Baijnath  Prasad  (1917),  2 
Pat.  L.  J.  212. 
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charge  or  alienation  of  the  coparcenary  estate,  or  of  any  portion 
thereof,  for  the  purpose  of  paying  such  of  his  debts,1  which  he 
has  incurred  before  the  date  of  such  charge  or  alienation,2 
provided  that  such  debts  have  not  been  incurred  for  an  illegal 
or  immoral  purpose  or  consideration.3 

This  applies  to  the  alienation  of  a  babuctna  grant.4  Sons  are  bound 
whether  they  consent  or  not. 5 

As  to  the  custom  of  agriculturists  in  the  Panjab,  see  Kirpal  Singh  v. 
Bahmnt  Singh  (1012),  40  Calc.  288  ;  17  C.  W.  N.  302  ;  15  Bom.  L.  R.  1912. 

“  When  the  father  alienates  the  property  he  exercises  the 
power  of  alienation  which  the  sons  would  have  exercised  in 
discharge  of  their  pious  duty  which  they  owed  to  him ;  he  is 


1  This  does  not  apparently  include 
a  claim  to  damages,  see  Pareman  Das 
v.  Bhattu  Mahton  (1897),  24  Calc.  972. 

2  V enkataramanya  Pantuln  v.  Yen- 
kaiaramana  Doss  Pantulu  (1905),  29 
Mad.  200  ;  Ghcmdradeo  Singh  v.  Mata 
Prasad  (1909),  31  All.  176;  Kali 
Shankar  v.  Nawab  Singh  (1909),  ibid . 
507  ;  Sitaram  Pandit  ( Shri )  v.  Harihar 
Pandit  (Shri)  (1910),  35  Bom.  169 ;  12 
Bom.  L.  R.  910 ;  Khalilul  Rahman  v. 
Qobind  Pershad  (1892),  20  Calc.  328; 
Kishun  Pershad  Chowdhry  v.  Tipan 
Pershad  Singh  (1907),  34  Calc.  735; 
11  C.  W.  3ST.  613  ;  Surja  Prasad  v. 
Oolab  Chand  (1900),  27  Calc.  762; 
Laljee  Sahoy  v.  Pakeer  Chand  (1880), 
6  Calc.  135  ;  7  C.  L.  R.  97  ;  Luchmun 
Dass  v.  Qiridhur  Chowdhry  (1880),  5 
Calc.  855  ;  6  C.  L.  R.  470.  This  will 
include  a  prior  debt  due  by  the  father 
to  tho  person  to  whom  he  mortgaged 
or  conveyed  family  property:  Badri 
Prasad  v.  Madan  Lai  (1893),  15  All. 
75,  at  p.  80.  It  includes  money  due 
on  account  of  property  purchased: 
Kapildeo  v.  Thakur  Prasad  (1913), 
36  All.  17.  It  does  not  include  a 
liability  as  surety,  Mira  Lai  Marwari 
v.  Chandrdbali  Haldarin  (1908),  13 
C.  W.  N.  9. 

3  Munooman  Persaud  Pa’aday  v. 
Munraj  Koonweree  ( Mussamut  Ba- 
booee)  (1856),  6  M.  I.  A.  393,  at  p. 
421 ;  18  W.  R.  C.  R.  81,  note ; 
Ramphul  Singh  v.  Degnarain  Singh 
(1881),  8  Calc.  517  ;  10  C.  L.  R.  489  ; 
Trimbak  Balkrishna  v.  Narayan  Damo- 
dar  Dabholkar  (1884),  8  Bom.  481  j 


M  add  an  Copal  Lull  v.  Cowrunbutfy 
(Mussamut)  (1875),  15  B.  L.  R.  264  ; 
23  W.  R.  C.  R.  365 ;  Adiu  moni  Deyi 
v.  Sib  Kara  in  Kur  (Chowdhry)  (1877), 

3  Calc.  1 ;  Ponnappa  PUlai  v.  Pappu- 
vayyatigar  (1881),  4  Mad.  1  ;  S.  0.  9 
Mad.  343 ;  Gangulu  v.  Ancha  Bapulu 
(1881),  4  Mad.  73;  Lakshman  Ram 
Chandra  Joshi  v.  Satyabhamabai 
(1877),  2  Bom.  494,  at  p.  498  ;  Kastur 
Bhavani  v.  Appa  (1876),  5  Bom.  621  ; 
Sadashiv  Dinkar  Joshi  v.  Dinkar 
Narayan  Joshi  (1882),  6  Bom.  520  ; 
Mahomad  Ally  v.  Jehangir  (1900),  2 
Bom.  L.  R.  59 ;  Ramchandra  v. 
Pakirappa  (1900),  ibid.  450;  Darsu 
Pandey  v.  Bikarma  jit  Lai  (1880),  3  All. 
125 ;  Hasmat  Rai  ( Koer )  v.  S  under  Das 
(1885),  11  Calc.  396  ;  Gunga  Pershad 
v.  Sheodyal  Singh  (1879),  5  C.  L.  R. 
224,  differing  from  Bheknarain  Singh 
v.  Januk  Singh  (1877),  2  Calc.  438 ; 
Yenamandra  Sitaramasami  v.  Mida- 
tana  Sanyasi  (1883),  6  Mad.  400; 
Pran  Krishna  Tewary  v.  Jadu  Nath 
Trivedy  (1898),  2  C.  W.  K  603; 
Hardai  Narain  v.  Haruck  Dhari  Singh 
(1882),  12  C.  L.  R.  104;  Narayana 
Charya  v.  Narso  Krishna  (1876),  1 
Bom.  262  ;  Waged  Hossein  (Shah)  v. 
Nanku  Singh  (Baboo),  25  W.  R.  C.  R. 
311. 

4  Durgadut  Singh  v.  Rameshwar 
Singh  Bahadur  (Maharajah  Sir)  (1909), 
36  I.  A.  176 ;  36  Calc.  943  ;  13 
C.  W.  1ST.  1013;  11  Bom.  L.  R. 

901. 

6  Phul  Chand  v.  Man  Singh  (1882), 

4  All.  309, 
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virtually  alienating  the  property  lor  them  and  on  their  behalf  in 
discharge  of  their  duty  in  accordance  with  the  power  given  to 
him  by  Hindu  law.”  So  the  father  cannot  alienate  so  as  to 
bind  the  interest  of  a  son,  whose  interest  in  the  property  has 
been  attached  in  execution  of  a  decree.1 

A  creditor  or  alienee,  claiming  under  such  charge  or  aliena¬ 
tion,  would  have  to  prove  that  the  antecedent  debt  existed,  or 
that  after  due  inquiries  he,  in  good  faith,  believed  that  it  existed.2 3 

As  to  a  suit  for  specific  performance  of  an  agreement  by  a  father  to  sell 
family  property,  see  Srinivasa  Reddi  v.  Sivarama  Reddi  (1908),  32  Mad. 
320  ;  Sagiuh  v.  Vt nhatarama  Sastruhc  (1912),  37  Mad.  387,  differing  from 
Kosuri  Ramnrajn  v.  Ivalury  Ramalingam  (1903),  26  Mad.  74. 

The  creditor  or  alienee  need  not  prove  necessity,  or  inquiries  as  to 
necessity, but  if  he  does  so  his  case  will  be  stronger. 

A  purchaser  in  execution  of  a  decree  need  not  prove  any 
inquiry,4 

The  burden  is  then  shifted  upon  the  son  to  prove  that  the 
particular  debt  was  contracted  for  an  illegal  or  immoral  purpose, 
and  that  the  purchaser  had  notice,  or  upon  reasonable  inquiry 
might  have  discovered,  that  it  was  so  contracted.5  He  can  put 
forward  such  defence  even  where  the  money  had  been  borrowed 
from  a  third  party  to  pay  off  such  debt.6 


1  Subraya  v.  Nagappa  (1908),  33 
Bom.  2G4 ;  10  Bom.  L.  ft.  1200. 

2  Subramamja  v.  Sadasiva  (1884), 
8  Mad.  75.  See  Guruspmi  Sastrial 
v.  Gampathia  PiUai  (1882),  5  Mad. 
337 ;  Y  enumandra  Sitaramasami  v. 
Midntana  Sanyasi  (1883),  6  Mad. 
400 ;  Chinnaya  v.  Ptrumtl  (1889), 
13  Mad,  51  ,*  Jam  set] i  N.  Tata  v. 
Kashi nath  (1901),  26  Bora.  326,  at 
p.  336 ;  3  Bom.  L.  R.  898 ;  Bhowna 
(Mussumnt)  v.  Roop  Kishore  (1873), 
5  N.  W.  P.  H.  O.  89  ;  Muharaj  Singh 
v.  Rultmnt  Singh  (1900)*  28  AIL  508, 
at  p.  541.  Act  IV.  of  1882,  s.  38, 
ante ,  p.  292. 

3  Babu  Singh  v.  Bihari  Lai  (1908), 
30  All.  156  ;  see  Debi  Dat  v.  Jadu  Rai 
(1902),  24  All.  459;  Maharaj  Singh 
v.  Balwant  Singh  (1906),  28  All.  508; 
affirmed  on  appeal,  Bahmnt  Singh 
(Raja)v.  C'lancey  (1912),  39  I.  A.  109  ; 
34  All.  296 ;  16  C.  W.  N.  577  ;  14 
Bom.  IT  R.  122. 

4  Bkagbut  Pershad  v.  Girja  Kocr 

(Mussumat)  (1888),  15  I.  A,  99 ;  15 


Calc.  717. 

5  Girdharee  Ball  v.  Kantoo  Ball 
(1874),  1  I.  A.  321;  14  B.  L.  R. 
187 ;  22  W.  R.  C.  R.  56 ;  Suraj 
Bunsi  Koer  v.  Sheo  Proshad  Singh 
(1879),  6  I.  A.  88,  at  p.  106 ;  5  Calc. 
148,  at  p.  171 ;  4  C.  L.  R.  226,  at 
p.  238 ;  Katasayyan  v.  Ponnusami 
(1892),  16  Mad.  99  ;  Bhowna  ( Mussu - 
mat)  v.  Roop  Kishore  (1873),  5  N.  W. 
P.  89 ;  Joharmal  v.  Ehuith  (1899), 
24  Bom.  343 ;  1  Bom.  L.  R.  839 ; 
Matadin  v.  Gayadin  (1909),  31  Ail. 
599;  Ycnamandra  Sitaramasami  v. 
Midatana  Sanyasi  (1883),  6  Mad.  400. 
See  Bhagbut  Pershad  v.  Girja  Koer 
(Mussumat)  (1888),  15  I.  A.  99;  15 
Calc.  717  ;  Kooldeep  Kooer  (Mussamut) 
v.  Runjeet  Singh  (1875),  24  W.  R.  C.  R. 
231 ;  Ram  Sahoy  Singh  v.  Mohabeer 
Pershad  (1876),  25  W.  R.  C.  R.  185. 

6  Maharaj  Singh  v.  Balwanl  Singh 
(1906),  28  All  508 ;  affirmed  on  appeal, 
Bed  want  Singh  (Raja)  v.  Clancey 
(1912),  39  I.  A.  109;  34  All.  292; 
16  C.  W.  N.  577 ;  14  Bom.  L.  R.  122, 
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The  except  inn  as  t«>  sums  for  which  t  he  father  is  liable  as  surety  applies 
apparently  to  eases  of  security  for  appearance,  for  keeping  the  peace,  or 
ior  good  behaviour,1  Where  t he  father  was  surety  for  a  dent,  the  liability 
of  his  son  has  been  declared  in  several  eases,-  but  it  has  been  held  that 
tiie  liability  only  occurs  when  the  father  received  some  consideration  for 
being  surety,3 

If  the  debt  was  on  account  of  a  criminal  offence  or  fraud,  or  was  one 
which  the  father  as  a  decent  and  respectable  man  ought  not  to  have 
incurred,  or,  to  use  another  translation  of  the  expression,  “  Avyaharika” 
a  debt  incurred  for  a  cause  repugnant  to  good  morals,4  was  the  origin  of  the 
debt, the  son<  would  not  be  obliged  to  recognize  it ;  for  instance,  a  decree 
lor  the  value  of  property  obtained  by  theft,  a  decree  for  money,  or  for  the 
\alue  of  property  misappropriated,3  This  would  not  apply  to  a  case  of 
money  being  merely  wrongfully  retained,6  or  not  accounted  for,7  or  to  a 
decree  for  mesne  profits  obtained  against  the  father  by  a  person  whom 
the  father  wrongfully  kept  out  of  |>ossessiou  of  immovable  property,8  or 
to  a  decree  for  damages  for  interference  with  a  watercourse,9  or  to  costs 
of  litigation  payable  by  him,10  and  unconnected  with  a  criminal  offence.11 
The  fact  that  the  father,  as  a  Government  servant,  was  forbidden  to 
engage  in  trade  does  not  make  debts  incurred  in  trade  illegal12 


24-7,  3<h>,  3U5,  So  7.  fill;  ^  Xurada, 
8mriti,"  chap.  iii.  para.  11. 

1  t'okbrooke,  “Digest,”  \ol  i.  pp. 
240,  247. 

*  C'h  till; ul  im  Yuikitucbila  Ibddiar 
v.  Chdiikahm  Kumnm  Yenkitachala 
Reddiar  (1005),  28  Macl.  377;  Be¬ 
nares  ( Maharajah  of)  y.  Ramkumar 
Mimr  (1004),  20  All  611 ;  Tuka- 
mmbhat  v.  Onngaram  Middiand  Gujar 
(1808),  23  Bom.  454  ;  Sitaramayya  v. 
Yenkatramanm  (1888),  11  Mad.  373; 
Rasik  Lai  Mandal  v.  Singles  war  Rai 
(1012),  39  Calc.  843;  10  C.  W.  N. 
1 103 ;  Kameswaramn  v.  Venkata 
Sutdm  Row  (1914),  38  Macl.  1120. 
See  Hira  Lai  Marwari  v.  CJiandrahali 
Haidar  in  (1908),  13  C.  W.  X.  9. 

3  Xarayan  y.  YmkaUicharya  BaU 
krHltnachirya  (1904),  28  Bom.  408; 
0  Bom.  L.  R.  434.  It  is  submitted 
that  in  this  matter  there  is  no  differ¬ 
ence  between  the  case  of  a  son  and 
that  of  a  grandson. 

4  Yenugopala  Kaidu  v.  Ramanad - 
lan  Chetty  (1912),  37  Mad.  45S.  The 
expression  is  discussed  in  Ramhrishna 
v.  Karayan  (1915),  40  Bom.  126; 
17  Bom.  L,  B.  955. 

*  Barman  Das  v.  Bhattu  Mahton 
{mil  24  Calc,  672. 

*  Mahabir  Prasad  v.  Basdeo  Singh 
(1884),  0  All  234.  Bee  Chandra  Sen 


v,  (awgn  Ram  (1880),  2  All  899; 
Mr  Du  mil  and  Co.  v.  Ragnm  Chetty 
(1903),  27  Mad.  71;  Jaikumar  V. 
Uauri  Kath  (1906),  28  All  718,  at  p. 
720,  where  it  was  held  that  a  promis¬ 
sory  note  given  to  satisfy  a  claim  for 
money  misappropriated  did  not  create 
an  illegal  or  immoral  debt. 

7  Kaiasayyan  v.  Ponnusami  (1892), 
16  Mad.  99 ;  Kancmar  Yenkappayya 
y.  Krishna  Chariya  (1907),  31  Mad. 
161. 

8  Ourunatham  Chetty  v.  Rughaveln 
Chetty  (1908),  31  Mad.  472. 

9  Ckkakauri  Mahton  v.  Gunga Prasad 
(1911),  39  Calc.  S62 ;  16  C.  W.  N, 
519 ;  contra  Durbar  Khachar  v. 
Khachar  Ilarsur  (1908),  32  Bom. 
34S ;  10  Bom.  L.  R.  297,  which  was 
dissented  from  in  Yenugopala  Kaidu  v. 
Ramanadhan  Chetty  (1912),  37  Mad. 
458. 

10  Peary  Lai  Siiiha  v.  Chandi- 
ehttran  Sinha  (1906),  11  C.  W.  X 
163. 

11  Paryag  Sahu  v.  Kasi  Sahu  (1910), 
14  C.  W.  N„  659.  Money  borrowed 
to  defend  a  suit  for  defamation  has 
been  held  to  be  a  binding  debt,  Sumer 
Singh  v.  Liladhtr  (1911),  33  All. 
472. 

12  Ramhrishna  v.  Karayan  (1915), 
40  Bom.  126 ;  17  Bom.  L.  R.  955. 
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Fines  need  not  be  paid  out  of  the  family  properly  Neither  sins  nor 
the  expiation  of  them  are  hereditary/'  1 

The  son’s  and  grandson’s  liability  extends  also  to  the  payment  of  Intvo >*t, 
interest,2  the  amount  of  interest  being  determinable  by  t  he  law  of  the  place. 

Where  the  rule  of  damdupat 3  is  not  in  force,  that  rule  cannot  be  put  in  force.4 

This  power  which  is  given  to  the  father  cannot,  be  exercised  Power  limited 
by  any  other  member  of  the  family  even  in  the  father's  absence.5  t0  1,1 

It  has  been  held  that  when  the  father  is  insolvent,  the  official  assignee 
has  the  same  power  as  the  father.6 


Except  for  the  purpose  of  discharging  such  antecedent  debt, 
or  in  case  of  a  valid  necessity,7  a  father  has  no  power  to  alienate 
or  charge  the  coparcenary  property,8  and  a  sale  or  mortgage, 
which  has  no  such  justification,  can,  be  set  aside.9 

Where  a  mortgage  is  given  in  respect  of  a  debt  not  antecedent  Mortgage  for 
to  the  transaction,10  and  not  incurred  for  necessary  purposes,11 
the  Bengal  High  Court  has  treated  it  as  a  secured  debt  against 
the  father's  interest,12  but  according  to  the  Allahabad  High 


1  A  Bengal  ease  referred  to  in 
Nkanee  v.  Bureeram  Dkoolubh  (1814), 
1  Borr.  84,  at  p.  00. 

*  See  post,  p,  322. 

8  The  rule  of  Hindu  law  forbidding 
the  recovering  of  interest  at  any  one 
time  in  excess  of  the  amount  of 
principal.  Ante,  p.  8. 

4  Pran  Krishna  Tewary  v.  Jadu 
Nath  Trivedy  (1898),  2  C.  W.  N.  603. 

5  Hari  Premji  (Patel)  v.  Bakam- 
chand  (1884),  10  Bom.  363. 

6  Fakirchand  Moiiclmnd  v.  Moti- 
chand  Burruckchand  (1883),  7  Bom. 
438 ;  Rangayya  Chetti  v.  Thanika- 
challa  Mudali  (1895),  19  Mad.  74. 
In  the  former  case  it  was  further 
held  that  the  official  assignee  can 
deal  with  the  estate  after  the  death 
of  the  father.  It  is  submitted  that 
this  is  not  good  law. 

7  Ante,  pp.  285,  286. 

8  Narain  Prasad  v.  Samam  Singh 
(1917),  44  I.  A.  163;  Ghinnaya  v. 
Perumal  (1889),  13  Mad.  51. 

8  See  Ram  Dayal  v,  Ajudhia 
Prasad  (1906),  28  All.  328;  Beer 
Kishore  Suhye  Singh  (Baboo)  v.  Bur 
BvMub  Narain  Singh  (Baboo)  (1867), 
7  W.  B.  C.  R.  502  ;  Chandra  Deo  Singh 
v.  Mata  Prasad  (1909),  31  AIL  176. 

10  See  Luchmun  Doss  v.  Giridhur 
Chowdhry  (1880),  5  Calc.  855 ;  6  G.  L, 


B.  473  ;  Laljec  Sahoy  v.  Fakeer  Chand 

(1880),  6  Calc.  135,  at  p.  138  -  7  C. 
L.  R.  97,  at  p.  100  ;  Gunga  Prosad  v. 
Ajudhia  Pershad  (1881),  8  Calc.  131  ; 
9  C.  L.  B.  417 ;  Khalilul  Rahman  v. 
Gobind  Pershad  (1892),  20  Calc.  328 ; 
Dcbi  Dat  v.  Jadu  Rai  (1902),  24  All. 
459,  differing  from  Jamna  v.  Nain 
Sukk  (1887),  9  All.  493 ;  Sami 
Ayyangar  v.  Ponnammal  (1897),  21 
Mad.  28 ;  Banuman  Kamat  v.  Dowlut 
Mundar  (1884),  10  Calc.  528  ;  Kish  mi 
Pershad  Chowdhry  v.  Tipan  Pershad' 
Singh  (1907),  34  Calc.  735;  11 

0.  W.  N.  613,  dissenting  from 
Maheswar  Dull  Tewari  v.  Kishun 
Singh  (1907),  34  Calc.  184;  11 

C.  W.  N.  294,  in  which  latter  case  it 
was  held,  it  is  submitted  erroneously, 
that  the  sons  were  bound  by  a 
mortgage  not  in  respect  of  a  debt, 
which  was  antecedent  to  the  trans¬ 
action.  The  decisions  relied  upon 
in  the  latter  case  were  in  cases 
relating  to  sabs  in  execution  of 
decrees,  and  therefore  stand  upon  a 
different  footing.  As  to  impartible 
estates,  see  Yeera  Soorappa  Nayani  v. 
Errappa  Naidu  (1906),  29  Mad.  484. 

»  Ante,  pp.  285,  286. 

12  Kishun  Pershad  Choirdhry  v. 
Tipan  Pershad  Singh  (1907),  34  Calc. 
735;  11  C.  W.  N.  013;  Khalilul 
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Court  it  cannot  bo  ho  treated.1  The  view  of  the  latter  Court 
has  been  accepted  by  the  Judicial  Committee.2 

As  a  mortgage  of  an  undivided  share  is  permissible  in  Bombay  and 
Madras,3  in  those  Presidencies  the  debt  might,  it  is  submitted,  be  treated 
as  a  secured  debt  against  the  father’s  interest. 

While  the  father  is  alive  the  interest  of  the  sons  in  the 
coparcenary  property  is  not  liable  on  account  of  an  alienation 
by  the,  father  which  was  incurred  neither  for  necessity  nor  in 
respect  of  an  antecedent  debt.  They  may  be  liable  for  his 
debts  after  liis  death,4  but  in  that  case  the  limitation  applic¬ 
able  to  an  unsecured  debt  would  apply.5 

So  (except  so  far  as  questions  of  limitation  are  concerned,  and  except 
in  cases  where  the  property  had  been  dealt  with  before  suit)  there  was, 
according  to  recent  decisions,  generally  no  substantial  difference  between 
the  remedy  on  a  mortgage  which  is  based  on  an  antecedent  debt  and  a 
mortgage  given  in  consideration  of  a  payment  at  the  time,6  but  the  law 
on  this  subject  has  now  been  clearly  settled  by  the  Judicial  Committee 
in  Sahu  Ram  Chandra  v.  Bhup  Singh  (1917),  44  I.  A.  126;  21  C,  W.  N. 
698 ;  19  Bom.  L.  B.  498. 

Rahman  v.  Gobind  Pershad  (1892),  20 
Calc.  328,  at  p.  327 ;  Biswanath 
Pershad  Mahta  v.  Jagdip  Narain 
Singh  (1912),  40  Calc.  342,  at  p.  353  ; 

17  (A  TV.  N.  1025  note.  The  proper 
form  of  decree  is  a  mortgage  decree 
against  the  share  of  the  father,  and 
if  that  share  be  insufficient  to  pay  the 
debt,  interest,  and  costs,  then  for  the 
balance  by  sale  of  the  son’s  interest 
in  the  coparcenary  property  so  far  as 
necessary  :  Krishna  Prasad  {Baku) 

\\  Rampershad  Singh  ( Balu )  (1916), 

20  C.  W.  N.  508. 

1  Chandra  Leo  Singh  v.  Mai  a 
Prasad  (1909),  31  All.  176;  Kali 
Shankar  v.  Nawab  Singh  (1909),  31 
All.  507;  Muhammad  Muzamil-ullah 
Khan  v.  Mithu  Lai  {mi),  33  All.  783. 

2  Narain  Prasad  v.  Sarnam  Singh 
(1917),  44  I.  A.  163;  Sahu  Ram 
Chandra  v.  Bhup  Singh  (1917),  44 
I.  A.  126;  21  C.  W.  N.  698;  19  Bom. 

L.  R.  498. 

3  Ante ,  p.  301. 

4  See  Sahu  Ram  Chandra  v.  Bhup 
Singh  (1917),  4:&  I.  A.  126;  21C.W.N. 

098;  19  Bom.  L.  R.  498;  Jogi  Das 
v.  Ganga  Ram  (P.  C.)  (1917),  21 
C.  W.  N.  957.  Por  older  cases  see 
Dattatrayar.  Vishmc  (1911),  36  Bom. 

68;  13  Bom.  L.  R.  1161;  Chinta- 
manrav  v.  Kashimth  (1889),  41  Bom. 


320,  and  cases  below,  note  5. 

5  Brijnandan  Singh  v.  Bidya 

Prasad  Singh  (1915),  42  Calc.  1068; 
S.  C.  Bidya  Prasad  v.  Bhupnarain 
Singh ,  19  C.  W.  N.  849,  overruling 
Maheshwar  Duit  Tewari  v.  Kishen 
Singh  (1907),  34  Calc.  184;  11  C.  W. 
N.  294 ;  Biswanath  Prasad  Mahta 
v.  Jagdip  Narain  Singh  (1912), 
40  Calc.  342;  17  C.  W.  N.  1025; 
and  Sheo  Narain  Ray  v.  Mokshoda 
Das  Mittra  (1913),  17  C.  W.  N. 
122 ;  Surja  Prasad  v.  GolaJb  Chand 
(1900),  27  Calc.  762,  differed  from  in 
Maheswar  Dutt  Tewari  v.  Kishun 
Singh  (1907),  34  Calc.  184;  11 

C.  W.  N.  294,  see  ante,  p.  313,  note  10 ; 
Him  Lai  Marwari  v.  Chandrdbali 
Haldarin  (1908),  12  C.  W.  N.  9.  See 
Ran  Singh  v.  Sobha  Ram  (1907),  29 
All.  544.  As  to  limitation,  see  ante, 
p.  306,  and  post,  p.  322. 

6  See  Chidambara  M udaliar  v. 
Koothaperumal  (1903),  27  Mad.  326, 
at  p.  328.  In  this  case  it  was  said, 
“on  principle  it  is  difficult  to  make 
any  distinction  between  a  mortgage 
given  for  an  antecedent  debt  and  a 
mortgage  given  for  a  debt  then 
incurred,  for  in  either  case  the  debt 
is  binding  upon  the  son  and  the 
enforcement  of  the  security  exonerates 
the  son  from  the  burden  of  the 
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The  limitation  for  a  suit  on  a  mortgage  by  the  father  is  \  wetve  years  from 
the  time  when  the  money  becomes  due.1 

It  is  now  settled  law  that  where  the  debt  was  not  antecedent  to  the 
mortgage,  the  creditor  had  no  rights  against  the  coparcenary  property 
except  in  ease  of  necessity. a 

Where  there  is  a  sale  hy  the  father,  not  on  account  of  an 
antecedent  debt,  it  has  been  held  that  the  sons  cannot,  unless 
the  money  was  obtained  for  illegal  or  immoral  purposes,  st  t 
it  aside  without  refunding  the  amount  of  the  purchasi ‘-money, 
as  the  purcdia  St ‘-money  would  he  a  debt  which  they  would  be 
liable  to  pay,3  but  it  is  submitted  that  there  is  no  such  liability,4 

The  question  as  to  whether  the  mortgage  or  transfer  passed  Question 
tho  whole  property,  or  only  the  father's  interest  therein,  depends  uiienation 
upon  what  the  parties  contracted  about.5  F° 

This  may  be  determined  not  only  by  the  terms  of  the  document,  but 
also  by  the  surrounding  circumstances.  The  burden  is  upon  the  person 
claiming  under  the  mortgage  or  sale.6 

As  to  whether  sons  can  be  bound  by  a  decree  enforcing  a  mort-  whether 
gage  on  coparcenary  property  made  by  their  father,  and  passed  parties  to  suit, 
in  a  suit  to  which  they  are  not  parties,  see  ante,  pp.  280-282. 

Where  the  sons  are  not  parties  to  the  suit,  they  are  entitled  Wght»of  wu 
to  have  an  opportunity,  either  in  a  fresh  suit  or  in  proceedings  punk*, 
for  execution  of  the  decree,7  of  raising  such  questions  and  of 
asserting  such  rights  as  they  could  have  raised  and  asserted  if 
they  had  been  made  parties. 

They  can  dispute  th c  factum  o£  the  debt,  or  they  can  show  that  the  debt 
was  incurred  for  illegal  or  immoral  purposes,8  or  that  it  does  not  hind  them 

otherwise.  _ _ 

father’s  debt.”  See  Gunga  Pershad  v.  15  ;  12  W.  R.  C.  R.  447. 

Shea  lyal  Singh  (188 1),  9  C.  L.  R.  417  ;  4  See  Sahu  Ram  Chandra  v.  Bhup 

judgment  of  Banerji,  J.,  In  Chandra-  Singh  (1917),  44 1.  A.  120;  21  C.  W.X. 

deo^ Singh  v.  Mala  Prasad  (1999),  31  098;  19  Rom.  L.  R.  498. 

All.  176,  at  p.  216.  5  See  Simbhumth  Panda y  v.  Golab 

1  Act  IX.  of  1908,  sch.  I.  art.  132  ;  Singh  (1887),  14  I.  A.  77,  at  p.  83; 

Sheo  N (train  Ray  v.  Mohshoda  Pas  14  Calc.  572,  at  p,  5/9. 

Mittra  (1913),  17  C.  W.  X.  122.  6  Xarayanru  v Damodar  v.  BalkrUt na 

2  Sahu  Ram  Chandra  v.  Bhup  Singh  Mahadeo,  Bom.  P.  J.,  1881,  p.  293. 

(1917),  44  I.  A.  126;  21  C.  W.  X.  698  ;  7  See  Umahesimra  v.  Singaprnmal 

19  Bom.  L.  R.  498;  Hanuman  Kamat  (1885),  8  Mad.  370 ;  C  hander  Ptrdhud 
v.  Dou'lut  Muniar  (1884),  10  Calc.  528 ;  v.  Sham  Koer  (1905),  33  Calc.  076. 

Lai  Singh  v.  Deonarain  Singh  (1886),  It  has  been  held  that  the  son  cannot 
8  All.  279 ;  Arunachala  Chetti  v.  Muni-  raise  the  question  in  the  same  suit 
sami  Mudali  (1883),  7  Mad  39.  where  he  has  been  made  a  party  to 

3  Hasmat  Rai  {Koer)  v.  Sunder  the  suit  as  representing  Ins  father : 

Pas  (1885),  11  Calc.  396.  See  post,  Mira  Lai  Sahu  v,  PunncJetr  Rut 
pp  321,  322,  and  NathuLal  Chowdhry  (1899),  21  All.  356. 

Y.Chadi  Sahi  (1869),  4  B.  L.  R.  A.  C,  8  Ramlrishm  v.  Vi  nay  ah  A  arayaa 


munis;  of  ao.N’fc. 
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They  can  get  a  right  to  redeem,1  but  a  .suit  for  redemption  does  not 
lie  simply  on  the  ground  that  they  have  not  been  made  parties.2  A  son 
horn  after  a  decree  for  sale  would  have  no  right  of  redemption.3 

“  Independently  of  the*’  Transfer  of  Property  Act  (or  of  the  Civil 
Procedure  Code),  the  }K->sition  of  a  purchaser,  who  in  a  sale  in  execution 
of  a  degree  against  the  father  bought  the  entirety  of  the  estate,  is  the  same 
as-  regards  the  son,  whether  the  decree  was  a  mortgage  decree  or  a  decree 
for  money.  In  either  ease,  all  that  the  son  can  claim  is  that  not  having 
been  a  party  to  the  sale  of  the  proceedings  which  led  up  to  it,  he  should  have 
an  op|Mirt unity  of  showing  that  there  was  in  reality  no  such  debt  as  to 
justify  the  sale/'  1 

A  son  who  was  not  joint  with  the  father  at  the  time  of  the  suit  would 
be  entitled  to  redeem.5 

The  son  does  not  lose  his  right  to  redeem,  where  the  mortgagee  obtains 
only  a  money  decree  and  attaches  the  mortgaged  property.0 

Where  the  son  has  been  a  party  to  the  suit  he  could  not,  of 
course,  raise  in  another  suit  any  question  as  to  the  validity  of 
the  mortgage  or  sale. 

When  the  sons  tire  not  parties  to  the  suit  against  their 
father,  the  creditor  may  institute  another  suit  against  them.7 
When  in  Tito  interests  of  the  sons  pass  in  a  salt*  of  coparcenary  pro- 

pTsT  bysAhT*  perh  in  execution  of  a  decree  against  their  father,8  except  only  0 — 
m  execution.  p  When  their  interests  are  not  sold.10 


(1919),  31  Pom.  354  ;  12  Bom.  L.  R. 
210;  3 lain  Din  v.  Gaya  Din  (1909), 
31  AIL  590;  Indar  Pal  v.  Imperial 
Bank  (1915),  37  AIL  214. 

1  See  Ponnappa  Pillai  v.  Pappu- 
myyangar  (1881),  4  Had.  1,  at  p.  69 ; 
Trimbak  Bailer  ishna  v.  Xarayan  Damo- 
dar  Dubholkar  (1884),  8  Bom.  4S1,  at 
p.  488  ;  Ranmsamayyan  v.  Virammi 
Ayifttr  (1898),  21  Mad.  222  ;  Balhsen 
Dd  v.  ('hoivdhuri  Tapesur  Singh 
(1911),  17  0.  W.  X.  219. 

2  Ltd  Singh  v.  Pahtndar  Singh 
(1905),  28  AIL  182;  Ddn  Singh  v. 
Jia  liam  (1002),  25  AIL  214;  Kehrl 
Singh  v.  Chunni Ltd  { 1911),  33  AIL  436. 

3  Mufhitraman  Chdti  v.  Ethipnsiuai 
(1899),  22  Mad.  372 ;  ante ,  pp.  304, 
305,  311. 

4  Rmiasammayyan  v.  Yirascuni 
Ayyar  (1898),  21  Had.  222,  at  p.  224 ; 
Kitnhali  Beari  v.  Kesham  Shanbaga 
(1887),  II  Mad.  04,  at  p.  70.  Karan 
Singh  v.  Bhup  Singh  (1904),  27  All. 
10.  See  post,  p.  317. 

1  See  Trimbak  Balkrishna  v.  Xara¬ 
yan  Damodhar  Dabholkar  (1884),  8 
Bom,  481, 


6  Sardar  Singh  v.  Rata  a  Lai  (1914), 
36  AIL  510. 

7  See  Ran  Singh  v.  Sobha  Ram 
(1907),  29  AIL  544  ;  Dharam  Singh  v. 
Angan  Lai  (1899),  21  AIL  301 ;  Ari- 
abudra  v.  Dorasami  (1888),  11  Mad. 
413. 

8  Muddun  Thakoor  v.  Kantoo  Lull 
(1874),  1  I.  A.  321 ;  14  B.  L.  R.  187; 
22  W.  R.  0.  R.  50;  Xanomi  Bahaas  in 
(Muslim ut)  v,  Mothtn  Mohan  (1885), 
13  I.  A.  1  ;  13  Calc.  21  ;  Bhagbat 
Ptrdiad  v.  Girja  Kotr  (Mussumat) 
(1888),  15  I.  A.  99;  15  Calc.  717; 
Meenakshi  Xaidit  v.  Inunudi  Kanaka 
Ramayci  Koundin  (1888),  10  I.  A.  1  ; 
12  Mad.  142  ,*  Ooovcrji  Hirji  v. 
Dewsey  Bhoja  (1893),  17  Bom.  718 ; 
Ramphul  Singh  v.  Dcgnarain  Singh, 
8  Calc.  617 ;  10  C.  L.  R.  489 ;  Beni 
Parshad  v.  Puran  Chand  (1895),  23 
Calc.  262,  at  p.  274  ;  Mahabir  Prasad 
v.  Basdeo  Singh  (1884),  6  AIL  234 ; 
Gontsh  Pandey  v.  Dabec  Doyal  Singh 
(1879),  5  C.  L.  R.  30. 

8  Mata  Din  v.  Gaya  Din  (1909), 
31  All.  599. 

18  See  posit  pp.  319,  320. 
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2.  When  the  sons  prove  that  the  debt  was  contracted  for 
an  illegal  or  immoral  purpose,1  and  the  execution  creditor 
purchases,  or,  if  a  stranger  purchases,  and  has  notice  of,  or 
upon  inquiry  could  have  ascertained,  the  illegal  or  immoral 
character  of  the  debt  upon  which  the  decree  was  based.2 

They  could  also  dispute  the  fact  of  the  debt.3 

A  decree  for  a  mere  money  debt  of  the  father,4  not  illegal  or  Decree  for 
immoral,  and  whether  incurred  for  family  purposes  or  not,  may  money‘ 
be  enforced  in  his  lifetime  by  an  execution  sale  of  the  entire 
coparcenary  estate,5  and  is  binding  on  the  sons,  whether  they 
were  or  were  not  parties  to  the  suit.0  They  are,  however, 
entitled  in  case  they  were  not  parties  to  contest  the  fact  or 
the  binding  nature  of  the  debt  in  another  suit,7  or  by  a  claim 
under  the  Civil  Procedure  Code  (Act  V.  of  1908),  Sched.  I., 

Order  XXI,  r.  57.8 


1  See  ante,  pp.  309-312. 

2  See  Joharmal  v.  Eknath  (1899), 
24  Bom.  343 ;  1  Bom.  L.  B.  839 ; 
Natasayyan  v.  Ponnusami  (1892),  16 
Mad.  99  ;  ante,  pp.  309-312. 

3  See  Nanomi  Bdbuasin  (Mussumat) 
v.  Modun  Mohun  ( 1885),  13  I.  A.  1,  at 
p.  18  ;  13  Calc.  21,  at  p.  36  ,*  ante ,  p. 
315. 

4  This  includes  a  decree  for  the 
unsatisfied  balance  of  a  mortgage 
debt,  Hari  Pam  v.  BishnaiJi  Singh 
(1900),  22  All.  408. 

5  MeenaJcshi  Baidu,  v.  Immudi 
Kanaka  Pamaya  Kounden  (1888), 
16  I.  A.  1  ;  12  Mad.  142  ;  Khalilul 
Pahman  v.  Gobind  Per  shad  (1892), 
20  Calc.  328 ;  Sheo  Proshad  v.  Jung 
Bohadoor  (1882),  9  Calc.  389 ;  12 
C.  L.  R.  494 ;  Narayana  Charya  v. 
Na rso  Krishna  (1876),  1  Bom.  262 ; 
Luchmun  Dass  v.  Giridhur  Chowdhry 
(1880),  5  Calc.  855 ;  6  C.  L.  R.  473  ; 
Bhowna  (Mussumat)  v.  Poop  Kishore 
(1873),  5  N.  W.  P.  89. 

6  Muddun  Thakoor  v.  Kantoo  Ball 
(1874),  1  I.  A.  321,  at  p.  331  ;  14 

B.  L.  B.  187,  at  p.  199 ;  22  W.  R. 

C.  B.  56,  at  p.  59.  The  facts  of  this 
case  are  to  be  found  in  Ponnappa  Pillai 
v.  Papp it vayyangar  (1885),  9  Mad. 
343,  at  pp.  345-349  ;  Nanomi  Babua- 
sin  v.  Modun  Mohun  (1885),  13  I.  A. 
1 :  13  Calc.  21 ;  Suraj  Bunsi  Koer  v. 


Shco  Proshad  Singh  (1879),  6  I.  A. 
88,  at  p.  106  ;  5  Calc.  148,  at  p.  171  ; 
5  C.  L.  B.  226,  at  p.  238 ;  Bhagbut 
Per  shad  v.  Girja  Koer  (Mussumat) 
(1888),  15  I  A.  99;  15  Calc.  717; 
Meenakshi  Naidu  y.  Immudi  Kanaka 
Pamaya  Kounden  (1888),  16  I.  A.  1  ; 
12  Mad.  142 ;  Karan  Singh  v.  Bhup 
Singh  (1904),  27  All.  16 ;  Mathura 
Prasad  v.  Pam chandra  Ptto  (1902), 
25  All.  57;  Mallesam  Naidu  v. 
Jugala  Panda  (1899),  23  Mad.  292  ; 
Natasayyan  v.  Ponnusami  (1892), 
16  Mad.  99 ;  Kunhali  Beari  v. 
Keshava  Shanbaga  (1887),  11  Mad. 
64  ;  Pamanadan  y.  Pajagopala  (1889), 
12  Mad.  309 ;  Pamdut  Sing  v.  Ma- 
hender  Prasad  (1882),  9  Calc.  452  ; 
12  C.  L.  B.  47 ;  Dattcdraya  v.  Vishnu 
(1911),  36  Bom.  68;  13  Bom.  L.  R. 
1161.  See  Shiam  Lai  v.  Ganeshi  Lai 
(1905),  28  All.  288,  where  the  suit 
had  been  dismissed  as  against  the  son. 

7  See  Pamasami  Nadan  v.  Ulaga- 
natha  Goundan  (1898),  22  Mad.  49; 
Gopalasami  Pillai  v.  Chokaiingam 
PiUai  (1881),  4  Mad.  320 ;  Devji  v. 
Sambhu  (1899),  24  Bom.  135;  Jaga - 
bhai  Lalvbhai  v.  Vijbhukandas  Jagji - 
vandas  (1886),  11  Bom.  37  ;  Karan 
Singh  y.  Bhup  Singk  (1904),  27  All. 
16. 

8  Shivram  v.  Sakharam  (1908),  33 
Bom.  39  ;  10  Bom.  L.  B.  39 ;  timed 
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Enforcement 
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tive. 


Liability  of 
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property. 


In  two  cases  the  Allahabad  High  Court 1  considered  that  where  no  sale 
had  taken  place,  the  sons  could  contest  the  decree  on  the  sole  ground  that 
they  were  not  parties  to  it,  but  in  a  latter  case  the  same  Court  held  that  there 
is  no  ground  for  such  distinction.2 

The  son’s  rights  do  not  pass  when  in  contravention  of  sec.  99  of  the 
Transfer  of  Property  Act 3  the  mortgagee  has  attached  the  property  in 
execution  of  a  money  decree,4  or  the  sale  is  otherwise  irregular. 

A  creditor  can,  after  the  death  of  the  father,  execute  the 
decree  against  coparcenary  property  in  the  hands  of  the  sons.5 

The  provisions  of  the  Civil  Procedure  Code,  1908,  on  this  subject  are  as 
follows : — 

66  Sec.  50.  (1)  Where  a  judgment -debtor  dies  before  the  decree  has 
been  fully  satisfied,  the  holder  of  the  decree  may  apply  to  the  Court  which 
passed  it  to  execute  the  same  against  the  legal  representative  of  the 
deceased. 

“  (2)  Where  the  decree  is  executed  against  such  legal  representative  ho 
shall  be  liable  only  to  the  extent  of  the  property  of  the  deceased  which  has 
come  to  his  hands  and  has  not  been  duly  disposed  of  ;  and,  for  the  purpose 
of  ascertaining  such  liability,  the  Court  executing  the  decree  may,  of  its 
own  motion  or  on  the  application  of  the  decree-holder,  compel  the  said 
representative  to  produce  such  accounts  as  it  thinks  fit. 

C£  Sec.  52.  (I)  Where  the  decree  is  passed  against  a  party  as  the  legal 
representative  of  a  deceased  person,  and  the  decree  be  for  money  to  be 
paid  out  of  the  property  of  the  deceased)  it  may  be  executed  by  the  attach¬ 
ment  and  sale  of  any  such  property  : 

“  (2)  Where  no  such  property  remains  in  the  possession  of  the  judgment- 
debtor,  and  he  fails  to  satisfy  the  Court  that  he  has  duly  applied  such 
property  of  the  deceased  as  is  proved  to  have  come  into  his  possession,  the 
decree  may  be  executed  against  the  judgment-debtor  to  the  extent  of  the 
property  not  duly  applied  by  him,  in  the  same  manner  as  if  the  decree  had 
been  against  him  personally. 

c'  Sec.  53.  For  the  purposes  of  sec.  50  and  see.  52,  property  in  the  hands 
of  a  son  or  other  descendant  which  is  liable  under  Hindu  law  for  the  pay¬ 
ment  of  the  debt  of  a  deceased  ancestor,  in  respect  of  which  a  decree  has 
been  passed,  shall  be  deemed  to  be  property  of  the  deceased  which  has  come 
to  the  hands  of  the  son  or  other  descendant  as  his  legal  representative.”  6 

As  the  law  stood  before  the  1st  January,  1909,  where  the  property  had 
been  attached  in  the  father’s  lifetime  the  creditor  could  proceed ; 7  but  where 


Ilathising  v.  Goman  Bhaiji  (1895),  20 
Bom.  385,  at  p.  389 ;  Bam  Dayal  v. 
Durga  Singh  (1890),  12  All.  209.  See 
V  mkataramayyan  v.  VcnJcatasubra- 
mania  Dikshatar  (1878),  1  Mad.  358. 

1  Ram  Dayal  v.  Durga  Singh 
(1890),  12  All.  209  ,*  Jagraj  Singa  v. 
Ajudhia  Prasad  (1886),  9  All.  142. 

2  Kcuran  Singh  v.  Bhup  Singh 
(1904),  27  AIL  16. 

?  Apt  IV.  q|  m%t 


4  Muihuraman  Ghetti  v.  Etiapasami 
(1899),  22  Mad.  372. 

6  Act  V.  of  1908  (Civil  Procedure), 
s.  53. 

6  Sankar  Nath  Pundit  v.  Madan 
Mohan  Das  (1909),  14  C.  W.  N.  298. 

7  Peary  Lai  Sinha  v.  Cha7idi  Gha* 
ran  Sinha  (1906),  11  C.  W.  N.  163  ; 
Beni  Pershad  v.  Parbati  Koer  (1892), 
20  Cfdc.  895. 
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there  was  no  such  attachment,  a  new  suit  was  necessary  according  to  the 
High  Courts  of  Madras  and  Allahabad,  and  according  to  some  of  the  Bengal 
decisions.1  It  was  held  in  Bombay,2  and  by  the  majority  of  a  Bull  Bench 
in  Bengal,3  that  the  decree  could  be  executed  against  the  sons. 

The  carrying  out  of  a  mortgage  decree  stood  upon  the  same  footing.4 

If  the  coparcenary  property  has  been  charged  by  the  decree,  proceedings 
in  execution  could  be  taken  against  the  sons  after  the  death  of  the  father.5 

The  question  whether  the  sale  in  execution  of  a  decree  when  sons’ 
against  the  father  passed  the  whole  interest  of  the  family,  or  by saL8  pa 
only  the  father’s  undivided  interest,  depends  upon  the  terms 
of  the  proceedings  in  execution.  The  Court  will  look  at  the 
substance  of  the  proceedings  to  see  what  was  intended  to  be 
sold,  and  what  the  purchaser  could  reasonably  think  he  was 
buying.6  It  is  a  mixed  question  of  law  and  fact.7 


1  Lachmi  Narain  v.  Kunji  Lall 
(1894),  16  All.  449  ;  Jagannatli  Prasad 
v.  Sitaram  (1888),  11  All.  302  ;  Kali 
Charan  v.  Jcwat  (1905),  28  All.  51 ; 
Zamindar  of  Karvetnagar  v.  Trustee  of 
Tirumelai  (1909),  32  Mad.  429 ; 
Natasayyan  v.  Ponnusami  (1892),  16 
Mad.  99 ;  Ariabudra  v.  Dorasami 
(1888),  11  Mad.  413 ;  Venkatarama 
v.  Sentkivelu  (1890),  13  Mad.  265  ; 
Karnataka  Hanumantha  v.  Andukuri 
Hanumayya  (1882),  5  Mad.  232  ;  Juga 
Lai  Chaudhuri  v.  Audk  Behari  Prosad 
Singh  (1900),  6  C.  W.  N.  223  ;  Suraj 
Prosad  ( Lala )  v.  Golab  Chund  (1901), 
28  Calc.  517  ;  Kali  Krishna  Sarkar 
v.  Raghunath  Deb  (1903),  31  Calc.  224. 

2  Govind  Kihhna  Gujar  v.  Sa- 
kharan  Naraya  (1904),  28  Bom.  383  ; 
6  Bom.  L.  R.  344;  Umed  Hathising 
v,  Goman  Bhaiji  (1895),  20  Bom.  385. 

3  Amar  Chandra  Kundu  v.  Sebak 
Chand  Chowdhury  (1907),  34  Calc. 
642  ;  11C.  W.  N.  593. 

*  Beni  Per  shad  v.  Parbati  Koer 
(1892)/ 20  Calc.  895. 

6  Sivagiri  Zamindar  v.  Tiruvengada 
(1884),  7  Mad.  339  ;  Ponnappa  Pillai 
v.  Pappuvayyangar  (1881),  4  Mad.  1. 

6  Pettachi  Chettiar  v.  Sangili  Veer  a 
Pandia  (1887),  14  I.  A.  84,  at  p.  85 ; 
10  Mad.  241,  at  p.  248 ;  Simbhunaih 
Panday  v.  Golab  Singh  (1887),  14  I.  A. 
77,  at  p.  83  ;  14  Calc.  572,  at  p.  579  ; 
Abdul  Aziz  Khan  Sahib  v.  Appayasami 
Naicker  (1903),  31  I.  A.  1  ;  27  Mad. 
131 ;  8  C.  W.  N.  180 ;  Sripai 
v  Singh  v,  Tagore  (1916),  44  I.  A, 


1;  21  C.  W.  N.  442.  Sec  Umbica 
Prosad  Ternary  v.  Ramsahay  Lall 
(1881),  8  Calc.  898  ;  10  C.  L.  R.  505 ; 
(1881),  8  Calc.  10  C.  L.  R.  505; 
Kagal  Ganpaya  v.  Manjappa  (1888), 
12  Bom.  691 ;  Hitendra  Singh  v. 
Bameshur  Singh  (1913),  18  C.  W.  N.  42. 

7  In  the  following  cases  it  was  held 
that  the  interest  of  the  father  only 
passed  by  the  sale  :  Deendyal  Lai  v. 
Lugdeep  Narain  Singh  (1877),  4  I.  A. 
247;  3  Calc.  198;  1  C.  L.  R.  49; 
Simbhunath  Panday  v.  Golab  Singh 
(1887),  14  I.  A.  77;  14  Calc.  572; 
Hurdey  Narain  Sahu  {Baboo)  v. 
Rooder  Perkash  Misser  ( Pundit  Baboo) 
(1883),  11  I.  A.  26;  10  Calc.  626; 
Ram  Sahai  v.  Kewal  Singh  (1887),  9 
All.  672  ;  Pettachi  Chettiar  v.  Sangili 
Veera  Pandia  Chinnathambiar  (1887), 

14  I.  A.  84 ;  10  Mad.  241  ;  Bhikaji 
Ramchandra  Oke  v.  Yashvantrav 
Shripai  Khopkar  (1884),  8  Bom.  489 ; 
Maruti  Sakharam  v.  Bdbaji  (1890),  15 
Bom.  87 ;  Beni  Pershad  v.  Puran 
Chand  (1895),  23  Calc.  262;  Bika 
Singh  v.  Lachman  Singh  (1880),  2  All. 
800 ;  Chandra  Sen  v.  Ganga  Ram 
(1880),  2  All.  899  ,*  Bhagwai  Dassa  v. 
Gouri  Kunwar  (1880),  7  C.  L.  R.  218 ; 
Collector  of  Monghyr  v.  ILurdai  Narain 
Shahai  (1879),  5  Calc.  425;  5C.L.  R. 
112.  In  the  following  cases  it  was 
held  that  the  interests  of  the  sons 
passed  by  the  sale  :  Bhagbut  Pershad 
v.  Girja  Koer  (Mussumat)  (1888), 

15  I.  A.  99 ;  15  Calc.  717 ;  Meenakshi 
fifaidu  v,  Iwnmdi  Kanaka  Rantatfq 
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duty  of  purchaser*  [chap.  VIII. 


Where  interests  have  been  expressly  excluded  they  would  of 
course  not  pass.1 

It  is  the  duty  of  the  judgment  creditor  to  see  that  the  orders  of  attach¬ 
ment  and  sale,  or  the  sale  certificate,  clearly  indicate  the  sale  of  all  the 
interests  in  the  property  over  which  the  judgment  debtor  had  control. 

There  is  some  conflict  as  to  whether  there  is  any  presumption  that  the 
whole  interest  passed,2  or  whether  there  is  a  presumption  that  the  interest 
of  the  father  only  passed.3  It  is  submitted  that  if  there  is  any  burden  of 
proof  one  way  or  the  other,  it  is  upon  the  person  supporting  the  sale.4 

u  The  purchaser  under  the  execution.  .  .  ”  is  “  not  bound  to  go  further 
back  than  to  see  that  there  was  a  decree  against 55  the  father,  “  that  the 
property  was  property  liable  to  satisfy  the  decree,  if  the  decree  had  been 
properly  given  against  ”  him,  “■  and  having  inquired  into  that,  and  having 
Iona  fide  purchased  the  estate  under  the  execution  and  bond  fide  paid  a 
valuable  consideration  for  the  property,  the 55  sons  “  are  not  entitled  to  come 
in  and  to  set  aside  all  that  has  been  done  under  the  decree  and  execution, 
and  recover  back  the  estate  from  the  purchaser. 5 

£k  If  his  debt  was  of  a  nature  to  support  a  sale  of  the  entirety,”  the 
father  “  might  legally  have  sold  it  without  suit,  or  the  creditor  might  legally 
procure  a  sale  of  it  by  suit.  All  the  sons  can  claim  is,  that,  not  being 
parties  to  the  sale  or  execution  proceedings,  they  ought  not  to  be  barred 
from  bringing  the  fact  or  the  nature  of  the  debt  in  a  suit  of  their  own. 
Assuming  they  have  such  a  right,  it  will  avail  them  nothing  unless  they  can 
prove  that  the  debt  was  not  such  as  to  justify  the  sale.  If  the  expressions 
by  which  the  estate  is  conveyed  to  the  purchaser  are  susceptible  of  applica- 
tion  either  to  the  entirety  or  to  the  father’s  coparcenary  interest  alone,  .  .  . 
the  absence  of  the  sons  from  the  proceedings  may  be  one  material  considera¬ 
tion.  But  if  the  fact  be  that  the  purchaser  has  bargained  and  paid  for  the 


Kounden  (1888),  16  I.  A.  1  ;  12  Mad. 
142 ;  Makdbir  Per  shad  {Mai  JBabu) 
v,  Markunda  Hath  Sahai  {Mai)  (1889), 
17  I.  A.  11;  17  Calc.  584;  Sripai 
Singh  v.  Tagore  (1916),  44  I.  A.  1  ,* 
21  C.  W.  N.  442;  Cooverji  Hirji 
v.  Deivsey  JBhoja  (1893),  17  Bom. 
718 ;  Yeera  Soorappa  Nayani  v. 
Errappa  Xaidu  (1906),  29  Mad.  484 ; 
Kunhali  Bean  v.  Keshava  Shanbaga 
(1887),  11  Mad.  64 ;  Sakharamshet  v. 
Sitaramshet  (1886),  11  Bom.  42; 
Sadashiv  Dinkar  Joshi  v.  Dinkarnara- 
yan,  Joshi  (1882),  6  Bom.  529.  As  to 
a  sale  .under  a  mortgage  decree,  see 
ante ,  pp.  280-282. 

1  Timmappa  v.  Xarsinha  Timaya 
(1913),  37  Bom.  631 ;  15  Bom.  L.  R. 
794. 

2  See  Muhammad  Husain  v.  Dip- 
chand  (1892),  14  All.  191 ;  Pem  Singh 
v.  Parted)  Singh  (1892),  14  All.  179  ; 
Beni  Madko  v.  Basdeo  Patah  (1890), 
12  All.  99. 


3  MarutiSakfmam  v.  Bdbaji  (1890), 
15  Bom.  87 ;  Manohar  v.  Balrnnt 
(1901),  3  Bom.  L.  R.  97. 

4  See  Haza  Hira  v.  Bhaiji  Madan 
Isabji ,  Bom.  P.  J.  1875,  p.  97. 

s  Muddun  Thdlcoor  v.  Kantoo  Ball 
(1874),  1  I.  A.  321,  at  p.  334 ;  14  B. 
L.  R.  187,  at  p.  200  ;  22  W.  R.  C.  R. 
56,  at  p.  59.  In  Mahdbir  Prasad  v. 
Basdeo  Singh  (1884),  6  All.  234,  the 
Court  considered  that  a  statement  in 
the  plaint  amounted  to  notice.  See 
Bhagbut  Pershctd  v.  Girja  Korn  ( Mussu - 
mat )  (1888),  15  I.  A.  99 ;  15  Calc. 
317  ;  Siva  Sankara  Mudali  v.  ParvaU 
Anni  (1881),  4  Mad.  96 ;  Luchmi 
Dai  Koori  v.  Asman  Sing  (1876),  2 
Calo-.  213;  25  W.  R.  C.  R.  421; 
Anooragee  Kooer  {Mussamut)  v.  Bhu- 
gdbutty  Kooer  (1876),  25  W.  R>  C.  R, 
148 ;  Budree  Ball  v.  Kantee  Ball 
(1875),  23  W.  R.  0.  R.  260.  Cf.  Abdool 
Kureem  ( Shaikh )  v.  Jaun  Ali  (Syed) 
(1872),  18  W.  R.  C.  R.  55. 
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entirety,  he  may  clearly  defend  his  title  to  it  upon  any  ground  which  would 
have  justified  a  sale  if  the  sons  had  been  brought  in  to  oppose  the  execution 
proceedings.”  1 

A  decree  may  be  obtained  against  the  sons  during  the  life-  Decree  against 
time  of  their  father  so  as  to  bind  the  coparcenary  property, sons* 
provided  that  the  money  was  not  raised  for  an  illegal  or  immoral 
purpose.2 

Although  the  coparcenary  property  may  not  be  liable,  the  Personal 

„  lt  *  i  u  i  i  liability  of 

father  remains  personally  liable  for  a  debt,  and  ms  share  may  be  father, 
sold  in  execution  of  a  decree.3 

In  cases  where  it  is  competent  for  a  coparcener  to  sell  his  share  of  the 
coparcenary  property,4  the  father’s  share  would  be  bound  by  the  sale  even 
when  the  sons  are  not  bound,  but  specific  performance  of  an  agreement  to 
sell  will  not  be  granted.5 

The  debts  of  a  father,  or  paternal  grandfather,  even  when  not 
charged  upon  the  estate,  must  be  paid  by  the  son,  or  grandson,  father, 
out  of  the  property  of  the  coparcenary  in  which  the  debtor  was 
a  coparcener,  provided  such  debts  have  not  been  incurred  for 
an  illegal  or  immoral  purpose.6 

This  does  not  include  an  agreement  to  pay  a  sum  of  money  in  per¬ 
petuity.7 


1  Nanomi  Babuasin  {Mussamut)  v. 
Modun  Mohun  (1885),  13  I.  A.  1,  at 
p.  18;  13  Calc.  21,  at  p.  36.  Sec 
Bhagbut  Per  shad  v.  Girja  Koer 
( Mussamat )  (1888),  15  I.  A.  99  ;  15 
Calc.  317. 

2  See  Ramasami  Nadan  v.  Ulaga - 
natha  Goundan  (1898),  22  Mad.  49 ; 
Ramphul  Singh  v.  Degnarain  Singh 
(1881),  8  Calc.  517;  10  C.  L.  R. 
489. 

3  Biswanath  Pershad  Mahict  v. 
Jagdip  Narain  Singh  (1912),  40  Calc. 
342,  at  p.  353 ;  17  C.  W.  N.  1025,  note. 
As  to  the  rights  of  a  mortgagee  after 
the  father’s  share  has  been  sold,  see 
Jaleshar  Rai  v.  Anrut  Rai  (1913),  35 
All.  302. 

4  Ante ,  pp.  301,  302. 

5  Nagiah  v.  Venkatarama  Sastrulu 
(1912),  37  Mad.  387,  differing  from 
Kosuri  Ramaruju,  v.  Ivalury  Ramalin- 
gam  (1903),  26  Mad.  74,  and  Srinivasa 
Reddi  v.  Sivarama  Reddi  (1909),  32 
Mad.  320;  Act  I.  of  1877  (Specific 

Relief),  s.  15.  See  PoraJca  Subbarami 

H.Ls 


Reddi  v.  Vadlanmdi  Seshachalam 
Chatty  (1910),  33  Mad.  359. 

6  Muddun  Thakoor  v.  Kanioo  Lall 

(1874),  1  I.  A.  321  ;  14  B.  L.  R.  187  ; 
22  W.  R.  C.  R.  56 ;  Luchmun  Bass 
v.  Giridhur  Chowdhry  (1880),  5  Calc,. 
855  ;  6  C.  L.  R.  473  ;  Periasami  Muda - 
liar  v.  Seetharama  Chettiar  (1903),  27 
Mad.  243  ;  TJdaram  Sitaram  v.  Rami 
Panduji  (1875),  11  Bom.  H.  0.  76, 
at  pp.  83,  84 ;  Bhagiraihi  v.  Anantha, 
Charia  (1893),  17  Mad.  268 ;  Ponnappa 
Pillai  v.  Pappuvayyangar  (1881),  4 
Mad.  1  ;  Sheo  Proshad  v,  Jung 
Bahadoor  (1882),  9  Calc.  389;  12 

C.  L.  R.  494 ;  Velliyammal  v.  Katlm 
Chetti  (1882),  5  Mad.  61  ;  Namyana - 
sami  Chetti  v.  Samidas  Mudali-{ISS3), 
6  Mad.  293.  This  applies  equally  to 
an  impartible  estate :  Muttayan  Chet¬ 
tiar  v.  Sangili  Vira  Pandia  Chinna- 
tambiar  (1882),  9  I.  A.  128  ;  6  Mad. 
1 ;  Veer  a  Soorappa  Nayani  v.  Errappa 
Naidu  (1906),  29  Mad.  484. 

7  Balhrishna  v.  Janardam  (1904), 
6  Bom.  L.  R.  642. 
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Effect  of 
alienation. 


The  liability  to  pay  a  debt  involves  a  liability  to  pay  interest  .1 

Even  during  the  lifetime  of  the  father  the  son  is  liable  to 
the  extent  of  the  coparcenary  property,  or  of  property  of  his 
father  which  comes  into  his  hands  ;  as,  for  instance,  when  the 
father  has  abandoned  worldly  affairs,2  or  has  been  absent  for 
such  a  time  as  will  raise  a  presumption  as  to  bis  death.3 

The  limitation  for  a  suit  against  the  son  for  a  debt  of  his  father  is  as 
provided  by  Article  120  of  Schedule  I.  of  the  Limitation  Act,4  i.e,  six 
years  from  the  time  when  the  cause  of  action  arose.5 

It  has  been  held  that  the  right  of  the  creditor  to  sue  the  sons  accrues 
during  the  father’s  lifetime,  and  that  there  is  not  a  new  cause  of  action  on 
his  death.® 

As  to  the  limitation  for  a  suit  to  set  aside  an  alienation  by  the  father, 
see  ante ,  p.  306. 

A  simple  contract  debt  even  of  a  father  is  not  a  charge  upon 
the  coparcenary  property,  or  upon  his  separate  property.  When 
the  son  or  heir  has  alienated  the  property,  the  creditor  cannot 
claim  his  debt  against  the  alienee,  except  where  the  alienation 
has  been,  to  the  knowledge  of  the  alienee,  made  in  order  to 
avoid  the  debt,  or  with  the  intention  of  avoiding  it,  in  which 
case  tho  remedy  of  the  creditor  is  against  the  son  or  heir 
personally.? 


1  Lachman  Das  v.  Khunnu  Lai 
(1896),  19  AH.  26*  See  Saunadampya 
v,  Shmbmawa  (1907),  31  Bom.  354 ; 
anh9  p.  313. 

*  See  Colebrooke’a  “  Digest,”  voL  i, 

p.  266. 

8  An  absence  of  twenty  years  was 
fixed  by  Vishnu  (Colebrooke’s  “Digcst,7 
vol.  i.  p.  266)  ,*  but  the  presumption 
as  to  death  now  applicable  are  to  do 
found  in  ss.  107,  108,  of  the  <{  Indian 
Evidence  Act  ”  (L  of  1872). 

4  IX.  of  1908*  Miralal  Marwari  v, 
Oliandrabali  flaMarinUWS),  13  0.  W. 

n.  a 

8  Maharaj  Bing  v,  Balwant  Singh 
(1906),  28  AH.  508,  at  p.  516 ;  affirmed 
on  appeal,  Balwant  Singh  (Baja) 
v.  Clancy  (1912),  39  I.  A*  109;  39  AH, 
296 ;  16  C.  W.  N.  577 ;  14  Bom.  L,  B. 
422 ;  Brignandan  Singh  v.  Bidya 
Prasad  Singh  (1915),  42  Calc.  1068 ; 
S.  C.  Bidhya  Prasad  v.  Bhupnarain 
Singh,  19  C.  W.  N.  849 ;  Narsingh 
Misra  v*  Lalgi  Misra  (1901),  23  All. 
206 ;  V atasayyan  v,  Pomusami  (1 892 ), 


16  Mad,  99 ;  liamayya  v,  Venkatar&t - 
mm  (1893),  17  Mad,  122. 

8  Mallesam  Naidu  v.  Jugala  Panda 
(1899),  23  Mad.  292.  See  JRamasami 
Nadan  v.  Vlaganatha  Ooundan  (1898), 
22  Mad.  49;  Natasayyan  v.  Pomm - 
sami  (1892),  16  Mad.  99. 

7  Zuburdust  Khan  v.  Indurmun 
(1867),  Agra  High  Court  Bull  Bench 
Boports,  ed.  1903,  p.  71 ;  od.  1874, 
p.  55 ;  Unnopoorm  Dassm  v.  Gunga 
Narain  Paul  (1865),  2  W.  E.  C.  B, 
296  ;  Jamiyatram  itamchandra  v. 
Parblmdas  Hathi  (1872),  9  Bom.  H. 
C.  116;  Gmnabhai  v.  G.  Srinivasa 
Pillai  (1868),  4  Mad.  H.  0.  84  ? 
Greendcr  Chunder  Ghose  v.  Mackintosh 
(1879),  4  Calc.  897 ;  4  0.  L.  B.  193 ; 
cf.  Act  IV.  of  1882  (Transfer  of  Bro- 
perty),  s.  128.  The  right  of  a  creditor 
against  an  alienee  or  devisee  of  tho 
heir  would  apparently  be  no  greater 
than  his  right  against  the  alienee  or 
devisee  of  his  debtor,  see  Bishen  Chand 
(Mai)  v,  Asmaida  Koer  (Mussuma^ 
(1883),  11  X.  A.  164;  6  All  560., 


CHAP.  VIII.]  REMEDY  LIMITED  TO  ASBETB, 

JCiie  dubts  of  tho  f&tbcr  ctinnol  bo  recovered  fiom  tlio  Boytinito  RotnoUy 
property  of  a  son,  even  where  such  property  has  been  the  subject  40 
of  a  bond  fide  gift  to  the  son  by  the  father.  They  can  only  be 
recovered  from  the  coparcenary  property,  or  from  property 
which  was  acquired  by  his  sons  on  his  death  as  his  repre¬ 
sentatives.1 

A  son  is  not  liable  for  debts  incurred  after  his  separation  from  his  father.2 

In  the  Bombay  Presidency  it.  is  expressly  provided  3  that  an  heir  is 
only  liable  for  the  debts  of  a  deceased  ancestor  to  the  extent  of  assets 
received 

A  creditor  cannot  enforce  the  payment  of  the  debt  of  the  Liability  after 
father  4  against  property  which  has  been  allotted  on  partition  partltl0n* 
to  the  son,  unless  the  partition  was  effected  for  the  purpose  of 
avoiding  the  father’s  debts.5 

As  under  the  Bengal  school  of  law  sons  do  not  acquire  any  Bengal  school, 
interest  by  birth  in  ancestral  property,  a  father  can  obviously 
charge  his  share  in  the  coparcenary  property  for  the  payment 
of  any  of  his  debts,  however  incurred,6  and  after  his  death  the 
payment  of  his  debts  can  be  enforced  against  the  property, 
whether  joint  or  separate,  belonging  to  him  at  the  time  of  his 
decease. 

Apart  from  the  obligation  of  a  son  or  grandson  to  pay  the  obligation  to 
debts  of  his  father  or  grandfather  out  of  coparcenary  property, 
the  Hindu  law,  like  other  systems  of  law,  requires  the  person  herited> etc- 
who  succeeds  to  the  property  of  another  as  heir  or  devisee,  to 


1  Dyamonee  Debcct  v.  Brinddbun 
Chunder  Banerjea ,  Ben.  S.  D.  A.  1856, 
p.  97 ;  Ponnappa  Pillai  v.  Pappuvay- 
yangar  (1881),  4  Mad.  1,  at  pp.  9,  21, 
45 ;  Keval  Bhagvan  Gujar  v.  Ganpati 
Narayan  (1883),  8  Bom.  220 ;  Gird- 
harlal  Krishnavalabh  v.  Shiv  ( Bai ) 
(1884),  8  Bom.  309;  Omuthoonnissa 
{Mussamut)  v.  Puresmun  Narain 
Singh  (1876),  25  W.  B.  C.  B.  202; 
Sakharam  Bamchandra  Dikshit  v, 
Govind  Vaman  Dikshit  (1873),  10  Bom. 
H.  C.  361  ;  Udaram  Sitaram  v.  Banu 
Panduji  (1875),  11  Bom.  H.  C.  76; 
Lallu  Bhagvan  v.  Tribhumn  Motiram 
(1889),  13  Bom.  653;  Naihuni  Sahn 
v.  Baijnath  Prasad  (1917),  2  Pat. 
L.  J.  212.  See  Dheraj  Mahaiab  Ghand 
Bahadoor  {Maharajah)  v.  Euro  Moltun 
Acharjee ,  W.  K<  (1864),  M.  B.  1 ; 


Jummal  Ali  v.  Tirbhee  Lull  Bass 
(1869),  12  W.  B.  C.  B.  41 ;  Sangili 
Virapandia  ChinnatJmmb iar  v.  Alwar 
Ayyangar  (1881),  3  Mad.  42.  Act 
VII.  (Bo.  C.)  of  1866. 

2  Kulada  Prasad  Panctey  v.  Hari- 
pada  Chatterjee  (1912),  40  Calc.  407  ; 
17  C.  W.  N.  102. 

3  Act  VII.  (Bo.  C.  of  1866),  s.  2. 

4  This  would  not  apply  to  a  debt 
or  a  contract  before  partition  entered 
into  by  the  father  as  manager  of  the 
family :  Ramachandra  Padayachi  v. 
Kondayya  Chetti  (1901),  24  Mad.  555  ; 
Kameswarama  v.  Venkata  Subba  Roto 
(1914),  38  Mad.  1120. 

5  Krishnasami  Konan  v.  Ramasami 
Ayyar  (1899),  22  Mad.  519. 

6  See  ante,  p.  299. 


mi 


PAYMENT  OF  DEBTS. 


[CHAP.  VIII. 


Impartible 

property. 


pay  the  legal  debt  8  of  8uch  other  person,  whatever  may  be  the 
purpose  of  such  debts,  to  the  extent  of  the  assets  received  by 
him**  There  is  no  obligation  upon  any  other  coparcener,  who 
has  acquired  rights  by  survivorship  to  pay  the  debts  of  the 
deceased  coparcener.1 2 

Debts  can  be  recovered  from  the  person  who  has  wrongfully  come  into 
possession  of  the  property  of  the  deceased  debtor.3 

This  would  not  apply  to  lands  held  on  a  tenure,  which  rendered  it  not 
transferable  or  saleable  in  execution  of  a  decree.4 

The  question  as  to  whether  the  debts  of  the  holder  of  an  impartible 
estate  must  be  paid  by  his  successor  is  not  quite  settled.  It  is  clear  that 
they  are  so  payable  in  a  case  governed  by  the  Bengal  school  of  law,  or  in 
a  case  governed  by  the  VQtakshara  school  where  the  property  has 
passed  to  a  female  heir,  or  to  a  separated  kinsman,  or  where  it  has  passed 
to  a  son  or  son's  son,  and  it  wras  not  incurred  for  illegal  or  immoral  purposes ; 
also  in  any  case  where  it  was  incurred  for  the  necessities  of  the  property. 
The  question  remains  whether  in  a  case  governed  by  the  Mitakshara  law  a 
son  or  son's  son  is  bound  to  pay  the  debt,  although  it  was  incurred  for  an 
immoral  or  illegal  purpose,  and  whether  an  undivided  collateral  successor 
is  Ixnmd  to  pay  although  it  was  not  incurred  for  a  necessary  purpose.  The 
( 'ourt s  have  differed  on  this  question.5  It  is  submitted  that  as  the  property 
is  not  coparcenary,6  the  son  or  other  heir  is  bound  to  pay  out  of  the 
property  any  legal  debt  irrespective  of  its  origin  or  purpose.7 


1  W.  Maenaghten's  “  Hindu  Law,” 
ii.  p.  2S4  ;  Colebrooke’s  “  Digest,”  vol. 
i.  270  ;  “  Vyavahara  Mayukha,”  chap, 
v.  a.  4,  para.  17  ;  “  Dayabhaga,”  chap. 
1  para.  47  ;  ”  Narad  a  Smriti,”  chap, 
m.  para.  22  ;  cf.  Act.  V.  of  1881,  ss. 

101-105. 

3  As  to  the  sale  of  a  share,  see 
Kotta  Ramona  mi  Chitti  v.  Bangari 
Stshama  Xayanivaru  (1881),  3  Mad. 
143,  at  p.  107.  As  to  impartible 
property,  hoc  Xachiapia  Chfttiar  v. 
t'ft  innuyttstimi  Xaichr  (1900),  29 
Mad.  453  ;  Znmindar  of  Kan>tnagar 
v.  Tt  twice  of  Tirumalni  (1909),  32 
Mad.  429 ;  Rajah  of  Kalahari  v. 
Achigadu  { 1905),  30  Mad,  454, 

3  iSee  M  again  ri  Garudiah  v.  Xara- 
yam  Rungiah  (ISS1),  3  Mad.  359; 
Ranukgmma  v.  Vaihataratnam  (1884), 
7  Mad.  580  ;  Prosit  n  no  Chunder  Bhxtt - 
iacharjee  v.  Kristo  Chytmno  Pal 
(1878),  4  Calc.  342 ;  3  C.  L.  R.  154  ; 
Surbomungola  Labee  v.  Mohendronath 
Nath  (1874),  4  Calc.  508;  Khilish 
Chandra  Acharjya  Chowdhury  v.  Rad- 
hika  Mohun  Roy  (1907),  35  Calc.  276 ; 
12  C.  W.  H.  237. 

4  See  Xilmoni  Singh  (Rajah)  v. 


Bakranath  Singh  (1882),  9  I.  A.  104 ; 
Jagjimndas  Javerdas  v.  Imdad  Ali 
(1882),  6  Bom.  211 ;  Muppidi  Papaya 
v.  Ramana  (1883),  7  Mad.  85  ;  Anundo 
Rai  v.  Kali  Prosad  Singh  (1884),  10 
Calc.  677 ;  S.  C.  on  appeal,  Kali 
Per  shad  Singh  ( Tckait )  v.  Anund  Roy 
(1887),  15  I.  A.  19;  15  Calc.  471; 
Appaji  Bapuji  y.  Keshav  Shamrav 
*(1890),  15  Bom.  13.  As  to  the 
liability  of  a  person  who  intermeddles 
with  the  assets,  see  Khitish  Chandra 
Acharjya  Choicdhry  v.  Radhika  Mohan 
Roy  (1907),  35  Calc.  270  ;  12  C  W.  N. 
237. 

&  In  Rajah  of  Kalahasti  v.  Achi¬ 
gadu  (1905),  30  Mad.  454,  and  Ram 
Las  Mar  war  i  v.  Braja  Behari  Singh 
(Tekait)  (1902),  6  C.  W.  N.  879,  the  son 
was  held  to  be  hound  by  the  debt. 
A  different  view  was  adopted  in 
Xachiappa  Chaitiar  v.  Chinnayasami 
Xaicker  (1906),  29  Mad.  499,  and 
Kali  Krishna  Sarkar  v.  RagJiunath  Leb 
(1903),  31  Calc.  224. 

6  Ante,  pp.  263,  264. 

7  Shyam  Lai  Singh  v.  Bijay  N. 
Kunda  Bahadur  (Raja)  (1917),  2  Bat. 
L,  J,  13G,  Ante,  p.  323. 


CHAPTER  IX. 


PARTITION. 

Partition  is  the  process  by  which  the  members  of  a  joint 
family  become  separate,  and  cease  to  be  coparceners.1 

Under  the  Mitakshara  school  separation  may  be  effected 
either  by  a  partition  of  the  title,  i.e.  by  an  ascertainment  of  the 
shares  of  the  coparceners,  and  by  a  separation  of  such  shares  in 
interest,  the  coparceners  thereafter  holding  as  tenants  in  com¬ 
mon,  or  by  a  partition  of  the  property  by  metes  and  bounds. 

According  to  the  Dayabhaga  school  it  consists  of  a  division 
of  the  property  by  metes  and  bounds  between  the  coparceners 
in  accordance  with  their  shares. 

Who  is  Entitled  to  Partition, 

“  The  ordinary  rule  is  that  if  persons  are  entitled  beneficially 
to  shares  in  an  estate,  they  may  have  a  partition/’  2 

As  to  the  rights  of  tenure  holders,  see  Bhagwat  Bahai  v.  Bepin  Behari 
Mitter  (1910),  37 1.  A.  198 ;  37  Calc.  918 ;  14  C.  W.  N.  962 ;  12  Bom.  L.  It. 
997 ;  Salivmdlah  v.  ProbJiat  Chandra  Sen  (1916),  43  Calc.  118 ;  Bam 
LocM  Koeri  v.  Collingridge  (1907),  11  C.  W.  N.  397. 

Except  in  Bombay  3  an  agreement  for  consideration  4  not  to  partition 
coparcenary  property  binds  the  actual  parties  thereto,5  but  it  does  not 
bind  their  representatives,  or,  unless  there  be  an  agreement  not  to  assign, 
their  assignees.6 


1  Cunningham’s  “Hindu  Law,”  p. 
136.  As  to  the  mode  by  which  such 
separation  is  effected,  see  post,  pp. 
343  et  seg. 

a  Shankar  Baksh  v.  Hardeo  BaTcsh 
(1888),  16  I.  A.  71,  at  p.  75  ;  16  Calc. 
397,  at  p.  405.  See  Secretary  of  State 
v.  Kamachee  Boye  Sahaha  (1859),  7 
M.  I.  A.  476,  at  p.  537 ;  4  W.  R.  P.  C. 
42,  at  p.  45.  This  applies  equally  to 
widows,  Sellam  v.  Chinnammal  (1901), 
24  Mad.  441. 

3  Bamlinga  Khanapure  v.  Viru- 
pakshi  Khanapure  (1883),  7  Bom.  538. 

4  Srimohan  Thakur  v.  Macgregor 

(1901),  28  Calc.  769,  at  p.  786  ;  Bad- 
hanath  Mocker  fee  v.  Tarrucknath 

Mookerjee  (1875),  3  C.  W-  N.  126. 


5  Bamdhone  Ghose  v.  Anund 
Chunder  Ghose  (1865),  2  Hyde,  93 ; 
Bajender  BuM  y.  Sham  Chund  Mitter 
(1880),  6  Calc.  106 ;  Krishnendra  Nath 
Sarkar  v.  Debendra  Nath  Sarkar  (1908), 
12  C.  W.  N.  793,  explaining  Srimohan 
Thakur  v.  Macgregor  (1901),  28  Calc. 
769,  at  p.  786,  and  JRadhanath 
Mookerjee  v.  Tarrucknath  Mookerjee 
(1875),  3  C.  W.  N.  126.  See  Subbaraya 
Tawker  v.  Bajaram  Tawker  (1901), 
25  Mad.  585. 

6  Anath  Nath  Bey  v.  Mackintosh 
(1871),  8  B.  L.  B.  60 ;  Anand  Chandra 
Ghose  v.  Pran  Kisto  Butt  (1869),  3 
B.  L.  R.  O.  0. 14;  11  W.  R.  O.  C.  19 ; 
Pirojshah  v.  Manibhai  (1911),  36  Bom. 
53 ;  13  Bom.  R.  R.  963, 
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RIGHT  TO  PARTITION, 


[CHAP.  IX, 


Condition  A  direction  in  a  will  prohibiting  partition  has  no  effect,  as  it  is  a  condi- 

mwi  .  tion  repugnant  to  the  gift.1  Similarly,  the  owner  of  property  oannot  by 

mere  contract  during  his  life  prevent  his  heirs  from  partitioning  property 
after  his  death.3 

By  custom  or  by  the  terms  of  a  grant  from  Government  property  may 
be  impartible.3 

Except  in  the  case  of  a  suit  by  a  minor,4  the  Court  has  no 
discretion  to  refuso  partition.5  Each  coparcener  is  at  liberty  to 
elect  to  separate  from  the  joint  family,  but  he  cannot  force  a 
separation  among  the  others  against  their  will.6 
Bengal  school.  Under  tho  Bengal  school  of  law,  every  adult  coparconer,  male 
or  female, 7  is  entitled  to  enforco  partition  of  the  coparconary 
property. 

Miuo.hara  Except  that  there  can  bo  no  partition  directly  botwoon 
grandfather  and  grandson  while  the  father  is  alive,6  or  between 
great-grandfather  and  great-grandson  when  the  father  or 
grandfather  is  alive,  every  adult  coparconer  is,  under  the 
Mitakshara  school  of  law,  entitled  to  enforce  partition. 

“  According  to  the  Mitakshara  law,  all  the  male  descendants  of  the 
common  ancestor  have  an  interest  in  tho  property,  and  any  of  them  may 
demand  partition,  unless  excluded  by  some  disability.  The  descendants 
of  the  common  ancestor  may  live  together  for  generations ;  and  when 
partition  is  to  take  place,  all  that  is  necessary  is  to  ascertain  their  mutual 
relationship.® 

“  The  property  in  the  paternal  or  ancestral  estate  acquired  by  birth 


C.  W.  N.  11.  As  to  tho  caso  of  a 
childless  widow,  who  is  entitled  to  a 
very  small  share,  see  post,  p.  32 S, 
note  7. 

8  Bishe.n  Chand  {Mai)  v.  Asmaida 
Koer  (Mussumat)  (1884),  II  L  A. 
164,  at  p.  179  ;  6  AIL  560,  at  p.  574  ; 
“  Mitakshara,”  chap,  i,  sec.  5,  para.  3. 
A  different  view  was  adopted  in 
Jogul  K whore  v.  8Mb  Bahai  (1883), 
5  All  430  ;  see  Apaji  Narhar  KvZkarm 
v.  Ramchandra  Ravji  Kulkarrd 
(1891),  10  Bom.  20.  Although  the 
grandson  may  bo  unable  to  enforce 
partition  he  is  a  coparcener.  Appa* 
rently  if  his  interest  be  sold  (sec  ante, 
p.  300),  the  purchaser  could  not 
enforce  partition  (see  post,  p.  331), 
and  might  have  to  run  the  risk  of 
waiting  until  the  death  of  the  father 
before  suing  for  partition. 

8  Bhattacharya’s  “  Hindu  Law,” 
2nd  ed.  p,  3 22. 


1  Mokoondo  Lull  Shaw  v.  Oonesh 
Chunder  Shaw  (1875),  1  Calc.  104; 
Itaikuhon  Dost  v.  Debendranath  Sircar 
(1887),  15  L  A.  37;  15  Caie.  400:, 
Act  X.  of  1865  (Succession),  s.  125j 
applied  to  certain  Hindu  wills  under 
the  Hindu  Wills  Act  (XXL  of  187ft) 
by  s.  2  of  the  latter  Act. 

2  Itajcnder  Jhitt  v.  Sham  Chund 
Miiter  (1880),  0  Calc.  100. 

8  Sec  Vinayak  v,  Qopal  (1903),  30 
I  A.  77  5  27  Bom.  353 ;  7  0.  W.  tf. 
409 ;  5  Bom.  L.  B.  408. 

4  Fotf,  pp.  328,  329. 

s  Sellarn  v.  CMnnammal  (1901),  24 
Mad.  441,  at  p.  443  ;  Lade  v.  Badashim 
(1904),  0  Bom.  L.  R.  35. 

*  Manjanalha  v.  Narayam  (1882), 
5  Mad.  802“,  at  p.  307.  As  to  the 
pr&tmg4iofc  of  a  general  partition,  see 


mani  Dfam  i 


v.  Ohinta • 
ft*  81  Calc.  214 ;  8 
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under  the  Mitakshara  law  is  ...  so  connected  with  the  right  to  a  partition 
that  it  does  not  exist  where  there  is  no  right  to  it.”  1 

Under  the  Mitakshara  law,2  a  son  3  is  entitled  to  partition  m%hi  of  son, 

.  grandson,  and 

of  the  coparcenary  estate,  whether  movable  or  immovable,4  as  great-grand- 
against  his  father.5  On  his  father’s  death,  but  not  until  then,  8°n’ 
he  is  entitled  to  partition  as  against  his  father’s  father.6  On  the 
death  of  his  father  and  his  father’s  father  he  has  a  similar  right 
against  his  father’s  father’s  father.7 

On  the  death  of  his  father  he  represents  his  father’s  right  to  claim 
partition  against  his  father’s  father.8 

Even  when  his  father  and  grandfather  are  both  alive,  a  suit  for  partition 
may  be  brought  by  a  coparcener,  if  they  allow  the  property  to  be  wasted 
and  his  interest  to  be  imperilled. 

Where  two  or  more  women  hold  property  jointly  as  in  the  Partition 
cases  of  widows  or  daughters  succeeding  as  heirs,  although  one  women, 
of  them  may  not  be  absolutely  entitled  to  enforce  a  partition, 
she  is  entitled  to  partition  if  they  cannot  hold  the  property 
peaceably,10  but  such  partition  does  not  affect  the  right  of 


1  Sartaj  Kuari  {Rani)  v,  Deoraj 
Kmri  (Rani)  (1888),  15  I.  A.  51,  at 
p.  64 ;  10  All.  272,  at  p.  287. 

2  This  question  cannot  arise  under 
the  Bengal  school,  ante,  pp.  223,  224. 

3  As  to  illegitimate  sons,  see  ante , 
pp.  227,  228. 

4  Jugmohandas  Mangaldas  v.  Man- 
galdas  Nathubhoig  {Sir)  (1886),  10 
Bom.  528. 

5  Suraj  Bunsi  Koer  v.  Sheo  Proshad 
Singh  (1879),  6  I.  A.  88,  at  p.  100  ; 
5  Calc.  148,  at  p.  165 ;  4  C.  L.  E. 
226,  at  p.  233 ;  Apaji  Narhar  Kul¬ 
karni  v.  Ramchandra  Ravji  Kulkarni 
(1891),  16  Bom.  29,  at  pp.  32,  33 ; 
Raja  Ram  Tewary  v.  Luchmun  Persad 
(1867),  B.  L.  E.  F.  B.  731,  at  p.  738 ; 
8  W.  E.  C.  E.  15,  at  p.  20 ;  Laljeet 
Singh  v.  Rajcoomar  Singh  (1873),  12 
B.  L.  E.  373  ;  20  W.  E.  C.  E.  336 ; 
Subba  Ayyar  v.  Ganasa  Ayyar  (1895), 
18  Mad.  179 ;  Kaliparshad  v.  Ram- 
charan  (1876),  1  All.  159  ;  Cassumbhoy 
Ahmedbhoy  v.  Ahmedbhoy  Hubibhoy 
(1887),  12  Bom.  280  (a  case  of  Khoja 
Mahomedans).  It  was  held  by  a 
majority  of  the  full  bench  in  Apaji 
Narhar  Kulkarni  v.  RamcTiandra  Ravji 
Kulkarni  (1891),  16  Bom.  29,  that 
although  a  son  can  sue  his  father  alone, 


a  son  cannot  in  the  lifetime  of  his  father 
sue  his  father  and  uncles  for  partition 
(see  also  Jivabkai  v.  Vadilal  (1905), 
7  Bom.  L.  E.  232),  but  the  Madras 
High  Court  has  dissented  from  this 
view,  Subba  Ayyar  v.  Ganasa  Ayyar 
(1895),  18  Mad.  179,  see  also  Bhatta- 
charya’s  “  Hindu  Law,”  2nd  ed.,  pp. 
324,  325.  It  is  submitted  that  the 
view  of  the  dissenting  Judge  (Telang, 
J.)  in  the  Bombay  case  was  correct. 

6  Nagalinga  Mudali  v.  Subbirama- 
naya  Mudali  (1862),  1  Mad.  H.  C. 
77. 

7  This  follows  from  the  fact  that 
the  great-grandson  acquires  a  right 
by  birth,  ante ,  p.  225. 

8  “  Mitakshara,”  chap.  i.  sec.  5, 
para.  1. 

9  Rameshwar  Prosad  Singh  v.  Lachmi 
Prosad  Singh  (1903),  31  Calc.  Ill; 
7  C.  W.  N.  688. 

10  Nilamani  Patta  Maka  Devi  Gam 
{Sri  Gajapathi)  v.  Radhamani  Paita 
Maha  Devi  Garu  {Sri  Gajapathi)  { 1877), 
4  I.  A.  212,  at  p.  221 ;  1  Mad.  290,  at 
p.  300 ;  1  C.  L.  E.  97,  at  pp.  104, 105 ; 
Chhittar  Kunwar  v.  Gaura  Kunwar 
(1911),  34  All.  189;  Sundar  { Mussa - 
mat)  v.  Parbati  {Mu&scmmat)  (1889), 
16  I.  A.  186 ;  12  All  51,  and  cases 
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Minor  co¬ 
parcener. 


survivorship  of  tho  co-widow  or  sister,1  and  must  bo  effected 
in  such  a  way  as  not  to  prejudice  tho  reversionary  heirs.2 

This  case  frequently  occurs  under  the  Bengal  school  of  law.  Under  the 
Mitakshara  school  it  could  only  occur  with  regard  to  the  separate  acquisi¬ 
tions  of  the  husband  or  father,3  or  in  the  case  where  the  husband  or  father 
died  without  leaving  any  coparcener  surviving  him,  or  perhaps  in  a  case 
where  a  share  is  allotted  to  wives  on  a  partition.4 

Where  a  widow  or  daughter  is  entitled  to  a  partition  a  purchaser  of  her 
share  is  also  entitled  to  partition.5 

Where  a  Hindu  widow  is  entitled  to  partition,  and  there  is  a  reasonable 
apprehension  that  she  will  waste  the  movable  property  allotted  to  her 
share,  sufficient  provision  should  be  made  in  the  final  decree  for  parti¬ 
tion,  for  the  prevention  of  such  waste,  to  safeguard  the  interests  of  the 
reversioners.6 

It  has  been  held  that  in  a  suit  for  partition  by  a  widow  the  Court 
has  a  discretion.7 

Where  a  coparcener  is  a  minor,  and  his  interests  are  likely 
to  be  prejudiced  by  the  property  remaining  joint,  as,  for  instance, 
where  his  coparceners  are  wasting  the  property,  or  setting  up 
rights  adverse  to  him,  or  decline  to  provide  for  his  maintenance, 
or  it  be  otherwise  for  his  interest  that  there  should  be  a  partition, 
a  suit 8  for  a  partition  can  be  brought  on  his  behalf,9  even  against 


below,  note  1.  Ariyaputri  v.  Ala - 
mein  (1888),  11  Mad.  304;  Durga 
Dat  v.  Gita  (1911),  33  All.  443;  confrd 
Kathaperumal  v.  Vmkdbai  (1880),  2 
M&d.  194 ;  SeUam  v.  Chinmmmal 
(1901),  24  Mad.  441 ;  J ijoyiarnba 
Bayi  Sahib a  (H.  H,  M.)  v.  Kamaksht 
Bayi  Sahikt  (H.  H,  M.){1868),  3  Mad. 
H.  a  424. 

1  Nihmani  Patta  If aka  Devi  Guru 
( Sri  Gajapaihi)  v.  Radhamani  Patta 
Maka  Devi  Gartt  (Sri  Gajapathi) 
(1877),  4  I.  A.  212;  1  Mad.  290; 
I  C.  L.  R.  97 ;  Dal  Koer  ( Musst .)  v. 
Panbas  Koer  (Musst)  (1904),  8  C.  W. 
N.  658  ;  Pindnamma  v.  Yenhataramap- 
pa  (1866),  3  Mad.  H.  C.  268  ;  Padma- 
itmni  Dasi  (Srimati)  v.  Jagadamha 
Dasi  ( Srimati )  (1871),  6  B.  L.  E.  134 ; 
Bari  Sarayan  Jog  v.  Vital  (1907),  31 
Bom.  560  ;  9  Bom.  L.  R.  1049. 

3  Dal  Koer  (Musst.)  y.  Panbas 
Koer  (Musst)  (1904),  8  C.  W.  N.  658; 
J anoJcinath  MuJchopadhya  v.  Mothu- 
ranath  MuJchopadhya  (1883),  9  Calc. 
580  ;  12  C.  B.  R.  215. 

*  JhunnaKmr  v.  Chain  Sulk  (1881 ), 
3  AH.  400- 


4  Post,  pp.  331,  332. 

5  JanohimtJi  MuJchopadhya  v.  Mo- 
thuranath  MuJchopadhya  (1883),  9 
Calc.  580  ;  12  C.  L.  R.  215. 

6  Durga  Nath  PrarmniJc  v.  Chin- 
tamoni  Dassi  (1903),  31  Calc.  214  ;  8 
C.  W.  N.  11.  See  Janohimth  Mukho - 
padhya  v.  Mothuranath  Mukhopadhya 
(1883),  9  Calc.  580 ;  12  C.  L.  R.  215. 

7  MoJiadeay  Kooer  v.  HaruJcnarain 
(1882),  9  Calc.  244,  at  p.  250.  See 
also  cases,  above,  note  1.  It  was 
said  in  Soudaminey  Dossee  v.  Jogesh 
Ckunder  Dutt  (1877),  2  Calc.  262,  at 
p.  271,  that  the  Court  would  probably 
refuse  partition  by  metes  and  bounds 
to  a  childless  widow  who  was  entitled 
to  a  very  small  share. 

8  I.e.  either  a  suit  in  a  Civil  Court, 
or  a  proceeding  in  a  Revenue  Court. 

9  Damoodur  Misser  v.  SenabuMy 

Misrain  (1882),  8  Calc.  537;  10 
C.  L.  R.  402 ;  Mdkadev  Balvant  y. 
Lahshman  Balvant  (1894),  19  Bom. 
99 ;  T hang  am  PiUai  v.  Suppa  PiUat 
(1888),  12  Mad.  401 ;  Kamakshi 

Ammal  y.  Chidambara  Keddi  (1866). 
3  Mad.  H.  C.  94 ;  Alimelammal  v. 
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his  father.1  If  there  be  no  such  special  circumstances,  such  suit 
cannot  bo  instituted  on  his  behalf.2 

The  same  principle  would  apply  to  reviving  on  behalf  of  a  minor  a  suit 
for  partition  instituted  by  his  father,3  provided  it  be  clear  that  the  omission 
to  continue  the  suit  does  not  prejudice  the  minor’s  rights  to  the  property. 

It  is  not  ordinarily  in  the  interests  of  a  minor  member  of  a  joint  Hindu 
family,  or  of  any  other  minor  joint -owner,  that  his  share  should  be  separated. 
Primd  facie ,  a  partition  is  not  for  a  minor’s  benefit,  because,  ordinarily 
speaking,  the  family  estate  is  better  managed,  and  yields  a  greater  ratio 
of  profit  in  union  than  when  split  up  and  distributed  among  the  several 
parceners,  and  moreover,  by  partition,  a  minor  member  of  a  Mitakshara 
family  would  lose  the  benefit  of  survivorship.4  There  is  also  the  danger  of 
the  minor’s  property  being  wasted  by  the  costs  of  litigation. 

Such  special  circumstances,  as  would  render  a  suit  for 
partition  necessary  in  the  interest  of  the  minor,  would  justify 
a  guardian  in  arranging  a  partition,5  or  submitting  it  to 
arbitration.6 

Where  an  adult  co-sharer  insists  upon  partition  tho  guardian 
cannot  resist  it,  but  must  do  his  best  in  the  interests  of  the 
minor.7 

A.  partition  by  arbitration,8  or  by  arrangement,9  or  by  the 
Collector,10  is  binding  on  a  minor,  and  can  bo  enforced  by  him,11 
provided  that  he  be  not  injuriously  affected  thereby,  that  it 


Arunacliellam  Pillai  (1S66),  3  Mad. 
H.  0.  69  ;  Lekhraj  Kooer  [Mussamut) 
v.  Dyal  Singh  ( Sirdar )  (IS76),  25 
W.  R.  0.  R.  497. 

1  Bholanath  v.  Ghast  Ram  (1907), 
29  All.  373. 

2  JDamoodur  Misser  v.  Senabutty 

Misrain  (1882),  8  Calc.  537;  10 

0.  L.  R.  401 ;  Alimelammal  v.  Aru- 
nachellam  Pillai  (1866),  3  Mad.  H. 
C.  69  ;  Svamiyar  Pillai  v.  Chokkalin- 
gam  Pillai  (1862),  1  Mad.  H.  C.  105. 
If  the  suit  he  not  for  the  benefit  of 
the  minor,  the  Court  will  refuse  to 
decree  partition :  Bachoo  Hur  kiss  on- 
das  v.  Mankorebai  (1907),  34 1.  A.  107  ; 
31  Bom.  373  ;  11  C.  W.  N.  769;  9 
Bom.  L.  R.  646. 

3  Parvathi  v.  Manjayakarantha 
(1870),  5  Mad.  H.  C.  193. 

4  Kamakshi  Ammal  v.  Chidambara 
Reddi  (1861),  3  Mad.  H.  C.  Rep.  94; 
Maonagh ten’s  “  Hindu  Law,”  vol.  ii. 
chap.  is.  1 ,  case  10 ;  Mayne’s 


“Hindu  Law,”  8th  ed.,  pp.  661,  662. 

5  Ante ,  p.  328.  See  Parbati  ( Mus - 
ammat)  v.  Naunihal  Singh  ( Ghaudhri ) 
(1909),  36  I.  A.  71 ;  31  All.  412  ;  13 
C.  W.  N.  983;  11  Bom.  L.  R.  878. 
West  and  Biihler,  2nd  ed.,  p.  303. 

6  Jagan  Nath  v.  Mannu  Lai  (1894), 
16  All.  231. 

7  See  NaUappa  Reddi  v.  Balammal 
(1864),  2  Mad.  H.  C.  182. 

8  Ramnarain  Poramanich  v.  Sree- 
mviiy  Dossee  (1864),  1  W.  R.  C.  R. 
281. 

®  Deo  Bunsee  Kooer  {Mussamut)  v. 
Dwarhanath  (1868),  10  W.  R.  C.  R. 
273 ;  S.  C.  Deomardi  v.  Dwarhanath, 
8  B.  L.  R.  363,  note  ;  Daya  Shankar  v. 
Hub  Lai  (1914),  37  All.  105. 

10  Hari  Prasad  Jha  {Bahoo)  v. 
Muddan  Mohan  Thahir  (1872),  8 
B.  L.  R.,  Ap.  72 ;  17  W.  R.  C.  R. 
217. 

11  Awadh  Sarjit  Prasad  Singh  v. 
Sita  Ram  Singh  (1906),  29  AIL  37* 
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bo  fair,  that  ho  be  duly  represented,1  and  that  tko  person 
representing  him  hi  such  proceedings  act  bond  fide  and  with 
a  due  regard  to  his  interest.2 

“  There  is  no  doubt  that  a  valid  agreement  for  partition  may  be  made 
during  the  minority  of  one  or  more  of  the  coparceners.  That  seems  to 
follow  from  the  admitted  right  of  one  coparcener  to  claim  a  partition,  and 
if  an  agreement  for  partit ion  could  not  be  made  binding  on  minors,  a 
partition  could  hardly  ever  take  place.  No  doubt,  if  the  partition  were 
unfair  or  prejudicial  to  the  minors  interests,  he  might,  on  attaining  his 
majority,  by  proj>er  proceedings  set  it  aside  so  far  as  regards  himself.”  3 


Kff*  ri  of  Hrth  When  y  5on  is  born  to  the  father  of  a  Mitakshara  family, 

of  fmn  after  ...  .  J 

partition.  after  there  has  been  a  partition  between  him  and  his  sons,  the 
aftorbom  son  it?  not  entitled  to  a  redistribution,4  unless  he  was 
conceived  at  the  time  of  the  partition,5  but  he  is  to  tho  exclusion 
of  his  separated  brethren  entitled  as  a  coparcener  to  the  share 
allotted  to  his  father,  and  to  succeed  as  heir  to  his  father.6 


It  ha*  been  held  that  where  the  father  has  reserved  no  share  for  him¬ 
self  on  the  partition,  an  afterbom  son  is  entitled  to  a  share.7 


Absent  co¬ 
parceners. 


In  a  case  governed  by  the  Bengal  school,  a  posthumous  son 
would  bo  entitled  to  reopen  a  partition  made  by  his  brothers 
after  his  father's  death  and  before  his  birth.8 

As  to  the  effect  of  a  partition  on  the  rights  of  coparceners 


1  Lai  Bahadur  Singh  v.  Sutpal 
Singh  (1892),  14  All.  498 ;  Krishnafan 
v.  Khangouda  (1893),  IS  Bom.  197; 
JDaya  Shankar  v.  Huh  Ltd  (1914),  37 

ail  m. 

8  Kale?  S  unfair  Sannyal  v.  Dencn - 
tho  Nath  Sannyal  (1874),  23  W.  R. 
C.  R.  US ;  Chan  lira  pa  v,  Danara 
(1894),  19  Bom.  593;  A7 dla/tt  Jhddi 
v.  Balammal  (1804),  2  Mad.  H.  C. 
1S2.  As  to  cases  governed  by  Mala¬ 
bar  law,  see  Araijalprath  Kunhi  Par  far 
v.  KanthUath  Ahmad  Kuti  (1905),  29 
MatL  02. 

3  Ball  when  l)tw  v.  Rum  Sura  in 
Suhu  (1903),  30  I.  A.  139,  at  p,  150  ; 
39  Calc.  738,  at  p.  752  ;  7  C  W.  N. 
578,  at  p.  580  ;  5  Bom.  L.  R,  401. 
As  to  the  limitation  for  such  suits,  see 
Ltd  Bahadur  Singh  v.  Shpal  Singh 
(1892),  14  AIL  498 ;  Krwhnabai  v. 
Kha*g&»da  (1893),  18  Bom.  197; 
Chanvirapa  v.  Damm  (1894),  19  Bom. 
593. 


*  Yehyuminn  v.  Agninuxiriun 
(1809),  4  Mad.  H.  C.  3U7 ;  Sh ivnjimo 
v.  Vasantmo  (1908),  33  Bom.  207 ;  10 
Bom.  L.  R.  778 ;  O unpat  v.  Gopalrao 
(1898),  1  Bom.  L.  R.  123. 

5  Minafahi  v.  Vimpptt.  (1884),  8 
Mad.  89. 

*  See  Small  Singh  v.  Bhagiean 
Singh  (1882),  4  AIL  427 ;  Gun  pat  v. 
Gopalrao  (1898),  1  Bora.  L.  R.  123. 
Where  one  son  has  separated,  the 
afterbom  son  is  entitled  to  share  with 
the  father  and  the  united  sons,  but 
has  no  right  to  a  share  of  the  property 
allotted  to  the  separated  son,  Gan  pat 
Venkateak  Benpandc  v.  Gopalrao  Ven- 
kutak  Dtspande  (1899),  23  Bom.  636. 

7  See  Chcngama  Sayudu  v.  Muni- 
mmi  Sayudu  (1896),  20  Mad,  75; 
W.  Maenaghten’s  u  Hindu  Law,” 
vol  i.  p.  47. 

8  kt  Dayabhaga,”  chap.  vii.  para. 
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wlio  arc  absent,  bir  Thomas  Strange  1  says  as  follows :  4*  Upon 
tho  same  footing,  in  this  respect,  with  minors  are  absentees, 
residing  in  a  foreign  country,2  whose  consent,  at  the  time,  not 
being  attainable,  partition  may  proceed  without  it,  the  law 
enjoining  the  preservation  of  their  respective  shares,  till  the  one 
arrive  at  majority,  and  tho  other  returns  ;  and  this  is  the  case 
of  tho  latter  to  tho  extent  of  tho  seventh  in  descent,  the  right  of 
parceners  remaining  at  home,  being  lost  by  dispossession  beyond 
the  fourth”  3 

This  would,  of  course,  be  subject  to  the  law  for  the  limitation  of  suits.4 

The  purchaser  of  the  share  of  a  coparcener,  either  at  an  Purchaser 
execution  sale  6  or  by  a  voluntary  transfer,  where  such  transfer  o£  sham 
is  valid,6  has  the  same  right  of  partition  as  the  coparcener  whose 
sharo  was  purchased  by  him,  and  is  entitled  to  have  a  separate 
portion  allotted  to  him,7  but  he  may  be  compelled  to  sell  to  a 
coparcener  a  share  of  a  dwelling-house  purchased  by  him.8 

As  to  a  suit  by  a  transferee  for  partition,  see  post,  p.  354. 


Eights  of  Wife  and  Widow. 

Under  the  Mitakshara  school  of  law,  except  in  Southern  Rights  of  wife 
India,  on  a  partition  of  coparcenary  property  by  a  father  and  on  partltlon* 
his  son  or  sons  (or  purchasers  of  their  shares  9),  the  wife  of  the 


1  “  Hindu  Law,’1  vol.  i.  pp.  206, 
207. 

2  Tho  rules  as  to  what  is  a  foreign 
country  (Colebrooke’s  “  Digest,’5  vol. 
ii.  p.  29),  such  as  difference  of  lan¬ 
guage,  the  intervention  of  a  mountain 
or  great  river,  countries  being  ac¬ 
counted  distant  whence  intelligence 
is  not  received  in  ten  nights,  would 
probably  bo  disregarded  in  view  of 
modern  means  of  communication. 

3  *' *  Dayabhaga,”  chap.  viii.  ;  Cole- 
brooke’s  “  Digest,55  vol.  iii.  pp.  440, 
448  ;  “  Daya-Krama  Sangraha,55  chap, 
ix. ;  Strange’s  “  Hindu  Law,”  vol.  ii. 
pp.  327,  390. 

*  See  Act  IX  of  1908,  Sched.  I., 
Arts.  127,  144. 

5  Ante,  p.  300. 

3  Ante,  pp.  301,  302. 

7  B&pin  Behan  Moduck  v.  Ball 

Mohun  OhaUopadhya  (1885),  12  Calc. 


209 ;  Janoki  Nath  31  ukhopadhya  v. 
Mothuranath  31  ukhopadhya  (1883),  9 
Calc.  580  ;  12  0.  L.  R.  215  (a  suit  by 
a  purchaser  from  one  of  two  widows) ; 
Alamelu  v.  Bangasami  (1884),  7  Mad. 
588  ;  Pandurang  Anandrav  v.  Bhaskar 
Shadashiv  (1874),  11  Bom.  H.  C.  72  ; 
Lull  Jha  ( Baboo)  v.  J uma  Buksh 
{Shaikh)  (1874),  22  W.  R.  C.  R.  110; 
Lochun  Singh  v.  Nemdharee  Singh 
(1873),  20  W.  R.  C.  R.  170  ;  Bughoo- 
nath  Panjah  v.  Luckhun  Chunder 
BulU  Chowdhty{im),  18  W.  R.  C.  R. 
23 ;  Anand  Chandra  Ghose  V.  Pran - 
Jcisto  Butt  (1869),  3  B.  L.  R.  0.  0.  14. 
As  to  his  share  on  partition,  see  ante, 
pp.  301,  302. 

8  Act  IV.  of  1893,  s.  4,  post,  p. 
357. 

9  Sumrim  Thakoor  v.  Clmndermun 
31isser  (1881),  8  Calc.  17  ;  9  C.  L.  R. 
415. 
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father  is  entitled  to  have  allotted  to  her  for  her  separate  enjoy¬ 
ment  a  share  equal  to  a  son’s  share,1  in  order  to  provide  for  her 
maintenance.2 

Mr.  Mayne  **  slated  that  in  Southern  India  the  practice  of  allotting 
shares  t  o  wives  is  obsolete.  Having  regard  to  old  authorities  of  the  Dravida 
school  it  was  not  settled  whether  the  father  retained  for  them  the  shares 
which  are  assigned  to  his  wives,  or  whether,  as  in  the  case  of  the  Benares, 
Bombay,  and  Mithila  schools,  the  shares  should  be  made  over  to  the  wives 
themselves.4 

Bengal  school.  As  under  the  law  of  the  Bengal  school  a  father  is  entitled  to  the  absolute 
disposal  of  his  property,  whether  ancestral  or  self -acquired, 5  this  question 
cannot  arise.  In  the  rare  case  of  a  father  partitioning  his  property  amongst 
his  sons,  it  is  said  that  k*  his  sonless  wives  are  each  entitled  to  a  share  equal 
to  that  of  a  son,  or  to  half  6  of  such  share,  according  as  thev  are  unprovided, 
or  provided,  with  tfridhaanN  7 

If  th®  wife  lias  previously  had  separate  property  given  to 
her  by  her  husband  or  father-in-law,  she  takes  so  much  as  with 
such  separate  property  would  amount  to  a  share  equal  to  that 
•  of  one  of  the  sons.8 


1  Tkimoodur  3Iis$cr  v.  Senabaiiij 
(1882),  8  Calc.  537;  10  C. 
L.  R.  401  ;  Dular  Koeri  v.  Dwar - 
hmnth  J/ww  (1004),  32  Calc.  234; 
0  C.  W.  N.  270 ;  Sumrun  Thakoor 
v.  Vhundermitn  Mimr  (1881),  8  Calc. 
1*;  0  C.  L.  R.  415 ;  M ahaheer  Pernod 
v.  Iiamyad  Singh  (1873),  12  B.  L.  R. 
00,  at  p.  00 ;  20  W.  R.  <\  R.  192,  at 
p.  190;  Luljf i-t  Singh  v.  Hnjcvomar 
Singh  (1873),  12  B.  L.  R.  373  ;  20 
W.  R.  < f.  R.  .337 ;  Pumid  A  ami n  Sing 
v.  Hitnoomna  Suhty  (1880).  5  Calc. 
845,  at  p.  854  ;  5  C.  I,  R.  570,  at  p. 
585.  In  each  of  the  above  cases  the 
partition  was  at  the  instance  of  a  son, 
but  it  is  submitted  that  the  same  prin¬ 
ciple  would  apply  when  the  partition 
was  at  the  instance  of  the  father,  see 

Mitakshara,”  chap.  i.  s.  7,  paras. 
1,  2.  See  4k  Vyavahara  Mayukha,” 
chap,  iv.,  paras.  4,  5,  11;  ‘\Smriti 
Chandrika,”  chap.  ii.  s.  1,  para.  39; 
**  Vivada  Chintamani  ”  (P.  C.  Tagore’s 
translation),  pp,  230,  231  ;  Cole- 
brooke’s  “  Digest,"  vol.  iii.  p.  12. 
This  includes  a  stepmother  of  the 
sons.  Macnaghtcn’s  “  Hindu  Law,” 
voi  i  p.  50. 

2  Laljpft  Singh  v.  Rajroarmr  Singh 


(1873),  12  B.  L.  R.  363,  at  p.  383 ; 
20  W.  R.  G.  R.  337,  at  p.  340  ;  Jairam 
Kathu  v.  Nathu  Shamji  (1906),  31 
Bom.  54 ;  8  Bom.  L.  R.  632.  Strange’s 
44  Hindu  Law,”  vol.  i.  p.  189.  Baner- 
jee’s  44  Law  of  Marriage,”  2nd  ed.,  p. 
141.  See,  however,  Dular  Koeri  v. 
Dwarkanatk  Misser  (1904),  32  Calc. 
234,  at  p.  242  ;  9  C.  W.  N.  270,  at  p. 
276. 

3  Mayne's  “  Hindu  Law,”  8th  ed., 
p.  664 ;  Meenutchcc  v.  Chedumbra 
Chrity ,  Mad.  dee.  of  1S53,  61. 

4  See  u  Smriti  Chandrika,”  chap,  ii. 
&  B  39  ;  tk  Parasara  Madhavya-Daya- 
vibhaga”  (Burnell's  translation),  p. 
8;  Strange’s  “Hindu  Law,”  vol  i 
p.  189. 

5  A  nie ,  p.  224. 

6  See,  however,  Colebrooke's  44  Di¬ 
gest,”  vol.  iii.  pp.  20-25. 

7  Banerjee’s  44  Law  of  Marriage,” 
2nd  ed,  pp.  140,  141,  142 ;  “Daya- 
bhaga,”  chap.  iii.  s,  2,  paras.  31,  32 ; 
44Baya-Krama  Sangraha,”  chap.  vi. 
paras.  22-28 ;  44  Bayatattwa,”  chap, 
ii.  paras.  13-18. 

8  44  Mitakshara,”  chap.  ii.  s.  U 
para.  5.  Jairam  Nathu  v.  Nathu 
Shamji  (1906),  31  Bom.  54;  8  Bom, 
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Except  in  Southern  India,  where,  it  is  said,  the  practice  is  Mothers  share 
obsolete,1  a  widow  is,  on  a  partition  of  coparcenary  property  2  on  Parfcltlon* 
(but  not  on  a  mere  severance  of  interest  3)  between  her  sons 
(or  purchasers  of  their  shares),4  entitled  to  a  share  equal  to  that 
of  one  of  her  sons  in  lieu  of  maintenance.5 

The  Calcutta  High  Court  allows  her  a  son’s  share  on  a  parti¬ 
tion  between  her  sons  and  grandsons,6  but  the  Allahabad  High 
Court  denies  such  right.7 

In  Madras  a  mother  is,  according  to  the  “  Smriti  Chandrika,”  entitled 
on  partition  between  her  sons  to  have  allotted  to  her  a  portion  sufficient  for 
her  maintenance,  but  not  exceeding  the  share  of  one  of  her  sons.8 

Except  under  the  Bengal  school,9  a  sonless  widow  is  entitled 


L.  B.  632.  See  Mahabeer  Persad  v. 
Ramyad  Singh  (1S73),  12  B.  L.  B.  90, 
at  p.  99 ;  20  W.  B.  C.  B.  192,  at  p. 
196. 

1  Mayne’s  “Hindu  Law,”  8th  ed., 
pp.  C64,  605,  866. 

2  She  is  not  entitled  to  such  right 
in  property  which  has  been  acquired 
by  the  sons  without  any  aid  from  the 
estate  of  their  ancestors. 

3  Beti  Kunwar  v.  JanTci  Kunwar 
(1910),  33  All.  118. 

4  Amrita  Lall  Mitter  v.  Manich 
Ball  Mullich  (1900),  27  Calc.  551; 

4  C.  W.  N.  764 ;  Jogendra  Chunder 
Ghose  v.  Fulkumari  Dassi  (1899),  27 
Calc.  77 ;  4  C.  W.  N.  254. 

5  Ganesh  Dutt  Thahoor  {Ohoiodhry) 
v.  Jeioach  Thahoorain  ( Mussummat ) 
(1903),  31  I.  A.  10,  at  p.  15;  31 
Calc.  262,  at  p.  271 ;  8  C.  W.  N. 
146,  atp.  150  ;  6  Bom.  L.  B.  1  ;  Hem - 
angini  Dasi  ( Srimati )  v.  Kedarnath 
Kudu  Chowdhry  (1889),  16  I.  A.  115 ; 
16  Calc.  758 ;  Torit  Bhoosun  Bonner  jee 
v.  Taraprodonno  Bonner  jee  (1879),  4 
Calc.  756  ;  Pursid  Narain  Sing  v. 
Hunooman  Sahay  (1880),  5  Calc.  845; 

5  C.  L.  B.  576  ;  Kishori  Mohun  Ghose 
v.  Monimohun  Ghose  (1885),  12  Calc. 
1 65 ;  Isree  Pershad  Singh  v.  Nasib 
Kooer  (1884),  10  Calc.  1017 ;  Bilaso 
v.  Dina  Nath  (1880),  3  All.  88 ; 
Jodoonath  Dey  Sircar  v.  Brojonath  Dey 
(1874),  12  B.  L.  B.  385;  Jugomohan 
HaLda/r  v.  Scvrodamoyee  Dossee  (1877), 
3  Calc.  149 ;  Damodardas  Manehlal 
V.  UUamrdm  Manehlal  (1892),  17Bom. 


271 ;  Lahshman  Ramchundra  JosUi  v. 
Satayabhamabai  (1S77),  2  Bom.  494, 
at  p.  504  ;  Beeby  v.  Kshitish  Chandra 
Acharya  Chaudhuri  (1914),  18  C.  W. 
N.  631 ;  Sheo  Dyal  Tewaree  v.  Judoo - 
nath  Tewaree  (1868),  9  W.  B.  C.  B.  61. 
In  Thuhoo  Baee  Bhide  v.  Ruma  Bare 
Bhide  (1824),  2  Borr.  446,  at  p.  454, 
the  pundits  declared  that  the  mother 
had  a  right  to  a  share,  although  there 
was  only  one  son.  See  also  cases  in 
West  and  Biihler,  2nd  ed.,  pp.  391, 
392. 

6  Badri  Roy  v.  Bhugwat  Narain 
Dobey  (1882),  8  Calc.  649 ;  11  C.  L. 
B.  186 ;  Puma  Chandra  ChaJcravarti 
v.  Sarojini  Debi  (1904),  31  Calc. 
1065  ;  8  C.  W.  N.  763  ;  Sibbosoondery 
Dabia  v.  Bxcssoomutty  Dabia  (1881), 
7  Calc.  191  ;  Prawnhissen  Milter  v. 
Muttysondery  (1841),  Fulton,  389. 

7  Radha  Kishen  Man  v.  Bach - 
human  (1880),  3  All.  118;  Sheo 
Narain  v.  Janhi  Prasad  (1912),  34 
All.  505. 

3  Chap.  iv.  paras.  12-17.  This  is 
in  accordance  with  the  practice  in 
Madras :  Mayne’s  “  Hindu  Law,”  8th 
ed.,  p.  665.  Mari  v.  CMnmimmul 
(1884),  8  Mad.  107,  at  p.  1237  Venka- 
tammal  v.  Andyappa  Ghetti  (1882),  6 
Mad.  130;  Strange’s  “Hindu  Law,” 
vol.  ii.  p.  309.  Sco  Macnaghten’s 
“  Hindu  Law,”  vol.  i.  p.  50. 

9  Damoodur  Misser  v.  Senabuthj 
Misrain  (1882),  8  Calc.  537,  at  p. 
542  ;  10  C.  L.  B.  401,  at  p.  405, 
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to  a  share  on  a  partition  between  her  stepsons.1  A  step- 
grandmother  is  similarly  entitled  in  ease  of  a  partition  between 
the  sons  of  her  stepson.2  Under  the  Bengal  school  when  a 
partition  is  made  between  sons  of  different  mothers,  each 
mother  is  entitled  to  a  share  equal  to  that  of  each  of  her  sons.3 

In  a  partition  between  sons  by  different  wives  the  respective  mothers 
are  only  entitled  to  share  equally  with  their  own  sons  the  aggregate  of  the 
shares  which  an  equal  division  among  the  brothers  allots  to  those  sons,  or, 
in  other  words,  the  property  must  be  first  divided  into  as  many  shares  as 
there  are  sons.  Each  widow  then  shares  equally  with  each  of  her  sons  the 
portion  allotted  to  her  sons.4 

In  a  Bombay  case  5  where  there  was  a  partition  between  a  son  and 
his  stepmother  and  her  three  sons,  the  stepmother  was  given  one-fifth. 
According  to  the  above  rule,  she  would  have  been  entitled  to  a  three- 
sixteenth  share. 

This  right  of  the  mother  has  been  held  only  to  apply  to  the  case  of  a 
general  partition,  and  not  to  a  case  where  there  has  been  only  a  partition 
of  an  item  of  the  property  at  the  instance  of  a  stranger.6 

It  has  also  been  held  that  this  right  only  comes  into  operation  when  the 
partition  is  completed.7 

Under  the  Bengal  law  a  husband  can  by  will,  either  expressly* 
or  by  a  bequest  to  other  persons,9  deprive  his  wife  of  a  share  on 
partition. 


A  mere  direction  to  divide  the  estate  among  the  sons  in  accordance  with 
the  shastras  does  not  exclude  the  widow’s  right  to  a  share.10 

grandmother,  , 0n  a  Partltion  between  her  son’s  sons,  a  widow  is  entitled  to 
a  share  equal  to  that  of  a  son’s  son.11 


1  Damoodur  Mkser  v.  Senabu 
Misram  (1882),  8  Calc.  537  ;  10 
h.  R.  401  (a  Mithila  case) ;  Lulj 
Singh  v.  Bajcoomar  Singh  (1873) 
B.  L.  R.  373 ;  20  W.  R.  C.  R.  33' 
Thahur  Proshad  ( Chowdhy )  y.  Bh 
tjbaii,  1  a  L.  J.  142 ;  Bar  N a  rain 
Bishambhar  Bath  (1915),  38  All.  83. 

2  Vithal  v.\Prahlad  (1915),  39  Bor 
373  ,*  17  Bom.  L.  R.  3G1. 

3  Bemangini  Dasi  {Srunati)  ■ 
Kedar  Nath  Kudu  Chowdhry  (1889 
10  I.  A.  115  ;  16  Calc.  758.  See  Tor 
Bhoosun  Bonnerjee  v.  Taraprosor 
Bonnerjee  (1879),  4  Calc.  756. 

4  Kristobhabiney  Dossec  v.  Ashutos 
Bom  MulUch  (1886),  13  Calc.  39 
Od%  Chum  MulUch  v.  Janova  Dosse 
(1866),  1  IncL  Jur.  284. 

5  Vamodardas  Manehlal  v.  Uttam 


ram  Manehlal  (1892),  17  Bom.  271. 

6  Barahi  Debi  v.  Debhamini  Debt 
(1892),  20  Calc.  682. 

7  Sheo  Dyal  Tewaree  v.  Judoonath 
Tewaree  (1868),  9  W.  R.  61;  ex¬ 
plained  in  Tej  Protap  Singh  v.  Champa 
Kalee  Koer  (1885),  12  Calc.  96. 

8  Debendra  Coomar  Boy  Chowdhry 
v.  Brojendra  Coomar  Boy  Chowdhry 
(1890),  17  Calc.  886,  following  Bhoo - 
bunmoyee  Debea  Chowdhrain  v.  Bam- 
hissore  Acharj  Chowdhry,  Ben.  S.  D. 
A.  1860,  p.  485. 

8  Poorendra  Nath  Sen  v.  Bemangini 
Dasi  (1908),  36  Calc.  75  ;  12  C.  W.  1ST. 
1002.  As  to  her  right  of  maintenance 
in  such  case,  see  ante,  pp.  78,  79. 

10  Kishori  Mohun  Qhose  v.  Moni 
Mohun  Chose  (1885),  12  Calc.  165. 

11  Sorolah  Dossee  v.  Bhoobun  Mohun 
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On  a  partition  between  son’s  sons  and  great-grandsons,  she 
is  entitled  to  the  share  of  a  son’s  son.1 

When  the  partition  is  between  grandsons  by  different  sons,  the  share 
of  the  grandmother  is  to  be  ascertained  by  giving  her  such  a  share  as  she 
would  take  if  each  of  the  grandsons  took  equally.  Thus  if  there  be  nine 
grandsons  she  will  get  one-tenth,  and  so  on.  The  share  which  the  grandsons 
themselves  take  depends  upon  the  number  in  each  stock,  and  upon  whether 
their  own  mothers  are  alive. 

The  right  of  a  widow  to  a  share  on  a  partition  between  her  Great-grand, 
great-grandsons  is  not  expressly  recognized  by  the  Hindu  law.2  mother* 

The  right  would,  it  is  submitted,  be  admissible  upon  grounds 
similar  to  those  which  confer  a  right  upon  a  mother  and  grand¬ 
mother.3 

In  fixing  the  amount  of  her  share,  the  widow  must  be  Gift  by 
debited  with  the  value  of  any  gift  or  legacy  which  she  may  hu3band* 
have  received  from  her  husband,4 

Apparently,  as  in  the  case  of  allotting  maintenance,  her  separate 
property  must  be  taken  into  account,5  but  the  fact  that  she  has  inherited 
a  share  from  one  of  her  sons  does  not  deprive  her  of  her  right  to  a  share 
on  partition.6 

In  the  absence  of  an  express  arrangement,  a  wife  or  widow 
has  only  a  restricted  interest  in  the  property  allotted  to  her 
On  such  partition,  whether  she  be  governed  by  the  Bengal7 


Neoghy  (1888),  15  Calc.  292,  at  p. 
306  ;  Sheo  Dyal  Tewaree  v.  Judoonath 
Tewaree  (1868),  9  W.  R.  C.  R.  61  ; 
“  Dayabhaga,”  chap.  iii.  s.  2,  para.  32  ; 
“  Daya-ICrama-Sangraha,”  chap.  vii. 
paras.  4,  6  ;  “  Dayatattwa,”  chap.  ii. 
para.  19 ;  F.  Macnaghten,  39,  41,  52, 
54  ;  Sircar’s  “  Vyavastha  Darpana,” 
2nd  ed.  pp.  493-498.  Contrd  Puddum 
Moolchee  Dossee  v.  Payee  Monee  Dossee 
(1869),  12  W.  R.  C.  R.  409;  S.  C. 
on  review,  Payee  Monee  Dossee  v. 
Puddum  Moolchee  Dossee  (1870),  13 
W.  R.  C.  R.  66,  which  was  a  case  on 
the  same  footing  as  a  partition 
between  sons.  See  Puma  Chandra 
Chahramrti  v.  Sarojini  Debt  (1904), 
31  Calc.  1065,  at  p.  1076 ;  8  C.  W.  N. 
763,  at  p.  771. 

1  Puma  Chandra  Chakravarti  v. 
Sarojini  Debi  (1904),  31  Calc.  1065 ; 
8  C.  W.  N.  763.  F.  Macnaghten,  52. 

2  Colebrooke’s  “Digest,”  voL  iii. 
p.  27.  F.  Macnaghten,  pp.  28,  51 ; 


doubted  by  Wilson,  Works,  v.  25. 

3  See  Sircar’s  “Vyavastha  Dar¬ 
pana,”  2nd  ed.,  pp.  497,  498. 

4  Kishori  Mohan  Chose  v.  Moni- 
mohun  Ghose  (1885),  12  Calc.  165; 
Judoonath  Dey  Sircar  v.  Brojonaih 
Dey  Sircar  (1874),  12  B.  L.’  R.  385. 
“  Mitakshara,”  chap.  i.  s.  2,  para.  9 ; 
“  Vyavahara  Mayukha,”  chap.  iv.  «*. 
4,  para.  18. 

6  Aide,  p.  86.  See  “  Vyavahara 
Mayukha,”  chap.  iv.  s.  4,  para.  18. 

6  Jugomohan  Haidar  v.  Saroda- 
moyee  Dassee  (1877),  3  Calc.  149 ; 
Poorendra  Nath  Sen  v.  Hemangini 
Dasi  (1908),  36  Calc.  75 ;  12  <£  W.  N. 
1002. 

7  Sorolah  Dossee  v.  Bhoobun 

Mohun  Neoghy  (1888),  15  Calc.  292 ; 
Hridoy  Kant  Bhattaeharjee  v.  Behari 
Lai  MooJcerjee  (1906),  11  C.  W.  N. 
239 ;  Tripura  Sundari  Debi  v.  Dak- 
shina  Mohun  Boy  (1906),  11  C.  W.  N. 
698.  * 
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or  by  the  Jlitakshara  school.1  It  does  not  past*  to  her  slridhan 
heirs,2  and  she  cannot  dispose  of  it  by  will3 

On  her  death  it  goes  back,  it  is  submitted,  to  the  sons  and  grandsons 
from  whose  share  it  was  deducted.4  This  question  was  not  decided  in 
Deli  Mangal  Prasad  Singh  v.  Mahadeo  Prasad  Singh.*  It  depends  upon 
whether  the  property  is  given  to  the  woman  in  lieu  of  inheritance  or  in 
lieu  of  maintenance.6  It  is  submitted  that  it  is  given  to  her  in  lieu  of 
maintenance.7  It  was  suggested  in  Dinesh  Chandra  Roy  Choivdhury  v. 
Biraj  Kamtney  Dasee  (1911),  39  Calc.  87,  at  p.  100  ;  15  C.  W.  N.  945,  at 
p.  952,  that  the  right  arises  from  a  proprietary  right. 

Although  a  right  to  maintenance  is  not  a  complete  charge 
upon  the  property,8  a  right  to  a  share  in  lieu  of  maintenance 
is  not  affected  by  a  sale  of  an  undivided  share,  whether  before  9 
or  during  the  pendency  of  a  partition  suit.10 

It  has  been  held  that  the  loss  of  a  right  of  maintenance 
would  involve  the  loss  of  the  right  to  a  share  on  partition.1! 

It  is,  it  is  submitted,  clear  that  when  the  share  had  been  allotted,  want 
of  chastity  would  not  .devest  the  right.12 

A  wife  or  widow  cannot,  until  there  has  been  a  partition 
or  separation,  enforce  her  right  to  a  share,13  even  if  by  arrange* 
meat  a  share  of  the  profits  has  been  assigned  to  her  for  her 
maintenance,14  or  her  name  bo  recorded  as  a  co-sharer, and 


1  Debt  Mangal  Prasad  Singh  v. 
Mahadeo  Prasad  Singh  (1912),  39 
I.  A.  121  ;  34  All.  234 ;  1$  C.  W. 
X.  409;  14  Bom.  L.  E.  220,  re¬ 
versing  Debi  Mangal  Prasad  Singh  v. 
Mahadeo  Prasad  Singh  (1909),  32  All. 
253  ;  Ckiddu  v.  Naubat  (1901),  24 
All.  07 ;  Sri  Pal  Bai  v.  Surajbali 
(1901),  24  A11.  82. 

2  Oases  ante,  p.  335,  note  7,  and 
above,  note  1. 

3  Hridoy  Kant  Bhattucharjee  v. 
Bthari  Ltd  Mool'trjtc  (1900),  11 
O.  \V.  X.  89. 

4  See  cases  ante ,  p.  335,  note  7,  and 
above,  note  1. 

3  (1912),  39  I.  A.  121 ;  34  AIL  234  ; 
10  V.  VV.  N.  409  ;  14  Bom.  L.  R.  220. 
Their  Lordships  there  said  that  it  went 
back  “  to  the  estate  from  which  it 
was  taken/5 

6  Ibid. 

7  See  Beeby  v.  Kshiiish  Chandra 
Acharya  (1914),  18  C.  W.  X.  031,  and 
other  cases  ante,  p*  333,  note  5. 

8  Ante,  p.  89. 

9  Bibm  y.  Dimnath  (1880),  3  All. 


88 ;  Amrita  Lai  Mitter  v,  Manick  Lai 
Mullith  (1900),  27  Calc.  551 ;  4 
C.  W.  X,  764.  See  Deendyal  Lai  v. 
Jugdeep  Narain  Singh  (1877),  4  I.  A. 
247,  at  p.  256 ;  3  Calc.  198,  at  p.  209. 

10  Jogendra  Chunder  Chose  v.  PuB 
htmari  Dassi  (1899),  27  Calc.  77; 
8.  C.  sub  nomine  Jogendro  Chunder 
Chose  v.  Ganendra  Nath  Sircar ,  4 
0.  W.  X.  254  ;  ante ,  p.  93. 

11  Settam  v.  Chinnamal  (1901),  24 
Mad.  441.  See  ante ,  p.  82. 

12  See  Moniram  Kolita  v.  Kerry 
Kolitany  (1880),  7  I.  A.  115;  5  Calc. 
770  ;  6  C.  L.  E.  322. 

13  Sunder  Baku  v.  Monohur  Lai 
Vpadhya  (1881),  10  C.  L.  E.  79,  at 
p.  80 ;  Beeby  v,  Kshiiish  Chandra 
Acharya  (1914),  18  C.  W.  X.  631  ; 
Strange's  ‘‘Hindu  Law,”  vol.  i.  pp. 
188,  189;  Colebrooke's  “Digest,” 
vol.  iii.  pp.  27,  422-427. 

14  Bhoop  Singh  v.  Pliool  Kower 
{Mussumat)  (1867),  2  Agra,  368. 

15  Pema  v.  Jas  Kunwar  (1913),  35 
AH.  527 ;  Kailashi  Kunicar  v.  Badri 
Prasad  (1913),  Ibid.  548. 
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until  partition  she  has  no  alienable  interest.1  When  there  ha> 
been  a  partition,  or  a  separation,  she  may  sue  for  her  share.2 
She  is  a  necessary  party  to  a  suit  by  a  son  against  her  hus¬ 
band,3  or  to  a  suit  between  her  sons,  for  partition ;  but  the 
omission  to  reserve  a  share  for  the  mother  does  not  render  the 
partition  invalid.4  She  may  acquiesce  in  such  omission.5 

A  woman,  who  is  not  a  coparcener,  is  not  entitled  to  a  No  other  right 
share  except  on  such  partition  as  is  above  mentioned.6  °u  partltl0U* 

Although  some  of  the  ancient  writers  gave  her  the  right  to  a  one-  sister, 
fourth  share,7  a  sister  is  not  entitled  to  a  share  on  a  partition.8  As  she 
is  entitled  to  her  maintenance  until  marriage,  and  to  her  marriage  expenses 
out  of  the  family  property,9  provision  therefor  should  be  made  at  the  time 
of  the  partition. 


Allotment  of  Shares. 


“  To  effect  a  partition  in  a  case  governed  by  the  Dayabhaga 
it  is  necessary  to  know  the  dates  of  birth  and  death  of  pre¬ 
deceased  members.  But  in  a  Mitakshara  family  the  surviving 
members  remain  in  possession  of  the  whole  property,  as  if  the 
predeceased  members  never  existed.”  10 

On  a  partition  shares  are  allotted  in  accordance  with  the  shares  on 
following  rules.  partiti 


There  is  nothing  in  law  to  prevent  an  arrangement  upon  a  different 
footing,11  so  far  as  the  interests  of  adult  coparceners  are  concerned,  but 
an  arrangement  between  the  parties  to  a  partition  that  the  shares  should 
be  inalienable,  and  should  revert  to  the  original  coparceners,  cannot  be 
upheld.12 


1  Judoonath  Tewaree  v.  Bishonath 
Tewaree  (18G8),  9  W.  R.  C.  R.  61. 

*  Ram  JosTii  v.  Laxmibai  (1864), 
1  Bom.  H.  C.  189,  and  cases  ante , 
p.  383,  note  5. 

8  Laljeet  Singh  v.  Rajcooynar  Singh 
(1873),  12  B.  L.  R.  373,  at  p.  383 ; 
20  W.  R.  C.  R.  336,  at  p.  340. 

4  Qanesh  Butt  Thakoor  ( Chowdhry ) 
v.  Jewach  ThaJcoorain  (Mmsumat) 
(1903),  31  I.  A.  10,  at  p.  15 ;  31  Calc. 
262,  at  p.  271 ;  8  C.  W.  N.  146,  at 
p.  150  ;  6  Bom.  L.  R.  1. 

8  Ibid. 

6  Shea  Byal  Tewaree  v.  Judoonath 
Tewaree  (1868),  9  W.  R.  C.  R.  61. 

7  “Manu,”  chap.  ix.  para.  118; 

Mitakshara,”  chap.  i.  s.  7,  paras. 

5-10 ;  “  Dayabhaga,”  chap,  iii,  s.  2, 

paras.  38,  39;  “Smriti  Chandrika,” 


chap.  iv.  paras.  32-34 ;  “  Vivada 

Chintamoni  ”  (Tagore’s  translation), 
p.  248  ;  Colebrooke’s  “  Digest,”  vol. 
iii.  pp.  93,  94. 

8  See  Bamoodur  Misser  v.  Sena- 
butty  Misrain  (1882),  8  Calc.  537,  at 
p.  541 ;  10  C.  L.  R.  401,  at  p.  404  ; 
W.  Macnagh  ten’s  “Hindu  Law,” 
vol.  i.  p.  50. 

9  Ante,  pp.  52,  53,  235,  271. 

10  Bhattaeharya’s  “  Hindu  Law,” 
2nd  ed.,  p.  322. 

11  See  Ram  Nirunjun  Singh  v. 
Prayag  Singh  (1881),  8  Calc.  138;  10 
C.  L.  R.  66 ;  Kanti  Chandra  Mukerji 
v.  Ali-i-Nabi  (1911),  33  All.  414. 

12  K.  V enkatrammanna  v.  K.  Bram - 
manna  SaMrulu  (1869),  4  Mad.  H.  C. 
345.  As  to  an  agreement  not  to 
partition,  see  ante ,  p.  325. 
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Under  the  Mitakshara  school  of  law,  in  a  partition  between 
a  father  and  his  sons,  each  of  the  sons  takes  a  share  equal  to 
that  of  the  father.1 

Although  under  the  Mitakshara  a  father  is  entitled  to  dis¬ 
pose  of  his  self-acquired  property,2  and  under  the  Bengal 
school  he  is  entitled  to  dispose  of  all  his  property,  whether 
ancestral  or  self-acquired,  it  does  not  seem  settled  upon  the 
authorities  whether  in  the  former  case  he  can  divide  his  self- 
acquired  property,  or  in  the  latter  case  any  of  his  property,  in 
unequal  shares  between  his  sons.3 

Some  of  the  text  writers  4  prohibited  such  inequality  of  division,  except 
under  special  circumstances. 

Mr.  Mayne  5  summed  up  the  authorities  in  the  following  words  :  “  The 
result  would  be  that  a  father  under  Mitakshara  law,  in  dealing  with  his 
self-acquired  property,  or  any  other  properly  in  which  his  sons  take  no 
interest  by  birth,  and  a  father  under  Bengal  law,  in  dealing  with  any 
property,  may  distribute  it  as  he  likes.  If  he  conforms  to  the  rules  of 
partition,  the  transaction  will  be  valid  by  mutual  agreement,  without 
actual  apportionment  followed  by  possession ;  but  if  he  does  not  conform 
to  those  rules,  then  he  must  deliver  the  share  to  each  of  the  sharers,  so  as 
to  make  a  valid  gift  to  each.” 

As  to  the  Bengal  school,  Dr.  Jogendra  NAth  Bhattacharya,6  said: 
“  As  the  father  can  undoubtedly  make  a  gift  of  ancestral  property,  even 
in  favour  of  a  stranger,  there  can  be  no  doubt  that  the  father  can  make 
an  unequal  partition  of  such  property  among  his  sons,  though  by  doing  so 
against  the  rules  of  the  Shastras  he  incurs  sin  ;  ”  and  R.  C.  Mitra  7  says  : 
“  It  has  been  held  that  the  injunctions  against  an  unequal  distribution 
by  the  father  are  mere  moral  precepts  which  no  Court  of  law  would  enforce. 
A  father  bent  upon  making  an  unequal  distribution  may  do  so  in  more 
wrays  than  one.” 

As  a  general  rule  at  a  partition,  each  member  of  the  family 
is  presumed  to  represent  not  only  himself  but  also  his  sons, 
and  the  sons  take  their  share  through  their  father,  as  being 
included  in  the  share  allotted  them.8 


1  ‘‘Mitakshara,”  chap.  i.  s.  5, 
para,  5.  Ante ,  p.  226. 

2  Ante,  pp.  248,  249. 

3  See  ante,  p.  224. 

4  Golebrooke’s  “  Digest,”  vol.  ii. 
pp.  540,  541  ;  “  Vyavahara  Nirnaya,” 
Burnell’s  translation,  p.  8 ;  “  Daya- 

bhaga,”  chap.  ii.  paras.  15-20,  50, 

86 ;  Strange’s  “  Hindu  Law,”  vol.  i. 
p.  194 ;  Macnaghten’s  “  Hindu  Law,” 
vol.  ii.  p.  147.  “The  Daya-bhaga” 

makes  a  distinction  between  ancestral 

and  self-acquired  property,  so  does 


the  “  Daya-Krama  Sangraha  ”  (chap, 
vi.  paras.  8-16).  The  “  Mitakshara  ” 
seems  to  allow  an  unequal  partition, 
chap.  i.  s.  2,  paras.  6,  13,  14.  See 
also  “Srnriti  Chandrika,”  chap.  ii. 
s.  i.,  paras.  17  to  24. 

5  8th  ed.,  p.  685. 

6  “  Hindu  Law,”  2nd  ed.,  p.  361. 

7  “  Law  of  Joint  Property  and 
Partition,”  p.  320. 

8  Vmed  v.  Khalsabai  (1909),  H 
Bom.  L.  R.  396. 
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It  is  open  to  the  soil  to  contest  the  partition  on  ground  of  fraud,  or 
that  the  share  allotted  did  not  properly  represent  the  share  to  which  the 
father’s  heir  was  entitled.1 

According  to  all  the  schools,  on  a  partition  brothers  take  Between 

°  brothers,  or 

equal  shares.2  their  sons,  etc. 

Under  the  Mitakshara  school,  the  share  of  a  brother  who  has 
died  is  represented  by  his  sons,  grandsons,  and  great-grandsons.3  brothers. 

Under  the  Bengal  school,  the  share  of  a  brother,  who  is 
dead,  is  taken  by  his  heir/4  devisee,  or  assignee. 

As  between  different  branches  of  a  family,  division  must  jWfferen* 
be  per  stirpes ,  i.e.  according  to  the  stocks,5  and  as  between 
the  sons  of  the  same  father,  it  must  be  per  capita ,6  i.e.  according 
to  the  number  of  sons. 

This  rule  “  is  designed  to  ensure  equality  of  partition  in  cases  of  vested 
interests  held  in  coparcenary,  and  to  carry  out  in  those  cases  the  principles 
that  those  who  have  capacity  to  confer  equal  spiritual  benefits  on  the 
common  ancestor  ought  to  take  equal  shares.”  7 

Illustration.  (Mitakshara  School) 

A  (dead) 


B  (dead) 


6  (dead) 


III  _ 

Dx  D2  D3  |  | 

_  Ex  Vi 

1  Umed  v.  Khalsabai  (1909),  11 
Bom.  L.  It.  396. 

2  Lakshman  Dada  Naik  v.  Bam - 

chandra  Dada  Naik  (1876),  1  Bom. 
561;  Bhyroochund  Rai  v.  Bussoomunee 
(1799),  1  Ben.  Sel.  Rep.  28  (new 
edition,  36) ;  Neelkaunt  Rai  v.  Munee 
Ghowdraen  (1802),  ibid.  58  (new 
edition,  77) ;  Taliwur  Singh  v.  Buhl- 
wan  Singh  (1824),  3  Ben.  Sel.  Rep. 
301  (new  edition,  402) ;  “  Mitak¬ 

shara,”  chap.  i.  s.  2,  para.  6 ;  chap.  i. 
s.  3,  paras.  1-7;  “  Smriti  Chan- 

drika,”  chap.  ii.  s.  2,  para.  2 ;  s.  3, 
paras.  16-24;  “  Vyavahara  Mayu- 

kha,”  chap.  iv.  s.  4,  paras.  8-11,  17 ; 
“  Dayabhaga,”  chap,  iii  s.  2,  para. 
27  ;  “  Daya-Krama  Sangraha,”  chap, 
vii  para.  13 ;  “  Viramitrodaya,” 

chap,  ii  part  i  ss.  11,  14.  As  to  a 
usage  to  the  contrary,  see  Shea 


G 


F2 _ G1  G2  Gs  0-4 

Buksh  v.  Futteh  Sing  (1818),  2  Ben. 
Sel.  R.  265  (new  edition,  340) ;  Wm, 
Macnaghten’s  “  Hindu  Law,”  vol.  ii. 

p.  16. 

3  Bhimul  Doss  v.  Choonee  Lall 
(1877),  2  Calc.  379;  Duljeet  Sing  v. 
Sheomunook  Sing  (1802),  L  Ben.  Sel. 
R.  59  (2nd  ed.,  79). 

4  Ante,  pp.  223,  224. 

5  “  Mitakshara,”  chap,  i  s.  5, 
para.  2  ;  Rajnarain  Singh  v.  Heeralal 
(1878),  5  Calc.  142. 

6  “Mitakshara,”  chap,  i  s.  3, 
paras.  1-7.  See  Debi  Parshad  v. 
Thakur  Dial  (1875),  1  All.  105,  over¬ 
ruling  Madho  Singh  v.  Bindessery 
Boy  (1868),  3  Agra  H.  C.  101. 

7  Manjanatha  Shanahhaga  v.  N ara - 
yana  Shanahhaga  (1882),  5  Mad.  362, 
at  p.  364, 
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The  family  having  descended  from  two  brothers,  one  half-share  must 
be  allotted  to  each  branch.  As  to  B  s  branch,  D  and  his  sons,  Dl9  D2, 
and  D3,  are  each  entitled  to  \  of  l,  i.e.  J.  As  to  C’s  branch,  each  of  the 
sub-branches  composed  of  CTs  sons,  E,  F,  and  G,  with  their  sons  respec¬ 
tively,  will  be  entitled  to  J  of  i.e.  so  E  and  E2  will  each  get  |  of 
i.e.  dOJ  F,  Fx,  and  F2  will  each  get  £-  of  -J,  i.e.  Q,  Qlt  Ga»  G3,  and  G4  will 
each  get  1  of  -J,  i.e.  This  illustration  will  apply  to  the  Bengal  school 
except  that  under  that  school  the  sons  do  not  take  during  the  lifetime  of 
their  fathers. 

This  rule  is  laid  down  with  reference  to  cases  in  which  all  the  coparcener's 
desire  partition  at  the  same  time.  Where  there  is  a  partition  by  some 
only  of  the  coparceners,  and  subsequently  there  is  a  partition  between 
the  coparceners  who  had  remained  united  after  the  first  partition,  it  has 
been  held  1  that  the  allotment  of  shares  of  the  second  partition  must  have 
regard  to  the  state  of  the  family  before  the  first  partition,  with  such  variations 
as  may  have  arisen  in  consequence  of  the  death  of  coparceners  or  the  birth 
of  new  coparceners  ;  but  according  to  a  different,  and,  it  is  submitted,  better 
view  2  the  state  of  the  family  at  the  time  of  the  second  partition  can  alone 
be  considered. 

As  to  the  Jhala  Girasias  of  Limri  in  Kattiawar,  See  Prithisingji  v. 
Umedsingji  (1904),  0  Bom.  L.  R.  98. 

As  to  the  Chudasama  Girasias  of  Kharad  in  the  Dhancluka  Taluka,  see 
Mahibhai  v.  Sursangji  (1905),  7  Bom.  L.  R.  821. 

Except  where  there  is  a  family  usage  to  the  contrary,  sons 
by  different  mothers  take  equally.3 

When  daughters’  sons,4  or  gotraja  sapindas 5  other  than 
descendants,  succeed  as  heirs,  they  take  on  partition  per 
capita * 

As  to  the  rights  of  purchasers,  or  mortgagees  of  shares,  see  ante ,  p.  331. 

There  is  nothing  to  prevent  adult  coparceners  making  any 
arrangement  as  to  the  division,  or  as  to  the  devolution  of  the 
shares,6  provided  that  they  do  not  thereby  alter  the  inheritance,7 
or  offend  against  the  rule  as  to  perpetuity.8 


1  See  Manjanatha  Shanabliaga  v. 
Narayana  Shanabhaga  (1882),  5  Mad. 
362. 

2  Pranjioandas  v.  Ichharctm  (1915), 
39  Bom.  734 ;  17  Bom.  L.  R.  712, 

3  See  Subramamga  Pandya  ChoJcha 
Talavar  v.  Siva  Subramanya  Pillai 
(1894),  17  Mad.  31C,  at  p.  327; 
Sumrun  Singh  v.  Khadum  Singh 
(1814),  2  Ben.  Sel.  R.  116  (2nd  ed., 
147),  Colebrooke’s  “  Digest,”  vol.  ii. 
p.  573. 

4  Ramdhun  S&in  v.  Kishen  Kanth 


Sein  (1821),  3  Ben.  Sel.  R.  100  (2nd 
ed.,  133). 

5  Nagesh  v.  Gururao  (1892),  17 
Bom.  303,  at  p.  305. 

6  See  Kanti  Chandra  M ulcer ji  v. 
Ali-i-Nabi  (1911),  33  All.  414  ;  Ram 
N irunj un S ingh  v.  Prayag  Singh  (1881), 
8  Calc.  138;  10  C.  L,  R.  66  ;  Muthura - 
man  Chattiar  v.  Ponnusamy  Udayar 
(1915),  29  Mad.  L.  J.  214. 

7  Post ,  p.  502. 

8  Post ,  p.  525. 
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Subject  of  Partition, 

Iho  coparcenary  property,1  movable  or  immovable,  is  alone  Subjects 
the  subject  of  partition,  partition. 

Property  which  has  boon  proved  to  hav  o,  by  ancient  and  impartible 
invariable  custom,2  always  descended  to  one  individual,  and  property* 
to  have  been  enjoyed  by  him  alone,  and  not  to  have  been 
divided,3  is  not  coparcenary  property,4  and  is  therefore  not 
partible. 

As  to  proof  of  such  impart  ibility,  sec  post,  p.  51 

A  coparcener  is  entitled  to  insist  that  all  the  family  property,  ah  property 
which  is  capable  of  partition,  shall  be  divided.  t0  ^  vi<Jed‘ 

Leasehold  property,  including  property  held  on  a  lease  from  Leaseholds, 
Government,  can  be  partitioned.5 

Land  in  the  possession  of  tenants  can  be  partitioned,6  Land  u\ 

•*-  ...  occupation  ol 

either  by  rnetos  and  bounds,  or  by  a  division  of  the  rent.  tenants. 

A  coparcener 7  or  purchaser 8  is  entitled  to  insist  that  Family 

.  x  .  dwelling* 

the  family  dwelling-house  be  partitioned ;  but  a  purchaser  house, 
may  be  required  to  sell  his  share  therein  to  a  coparcener.9 


He  has  a  similar  right  with  regard  to  a  compound  hitherto  held  in 
common,  and  such  right  is  not  affected  by  the  fact  that  there  is  a  public 
right  of  way  over  such  compound.10 


4 4  The  principle  ...  of  partition  is  that  if  a  property  can 
bo  partitioned  without  destroying  the  intrinsic  value  of  the 


1  Ante,  pp.  23S-247. 

2  See  ante,  pp.  27-29.  Koernamin 
Hoy  (Raja)  v.  Dhorindhur  Roy,  Ben. 
S.  X).  A.  1858,  p.  1132. 

3  Durriao  Sing  ( Thaknr )  v.  Davi 
Sing  ( Thalcur )  (1873),  1  I.  A.  1 ;  13  B. 
L.  R.  165;  Ramalakshmi  Ammal  v. 
Sivanananiha  Perumal  Sethurayer 
(1872),  I.  A.  Sup.  Vol.  1 ;  12  B.  L.  R. 
396 ;  14  M.  I.  A.  570  ;  17  W.  R.  C.  R. 
553 ;  Adrishappa  v.  Gurushidappa 
(1880),  7  I.  A.  162;  4  Bom.  494; 
Kochi  Kaliyana  Rengappa  Kalabha 
Thola  Udayar  v.  Kachi  Yuva  Rengappa 
KodaJcha  Thola  Udayar  (1905),  32  I.  A. 
261 ;  28  Mad.  508 ;  10  C.  W.  N.  95. 
S.  C.  in  Court  below  (1901),  24  Mad. 
562.  See  ante,  pp.  259-262. 

*  Ante,  pp.  263,  264. 

5  Dattatraya  Yithal  r.  Mdhadaji 


Para&kram  (1891),  16  Bom.  528.  As 
to  the  case  where  an  occupancy  holding 
is  an  item  of  coparcenary  property, 
see  Dwarka  v.  Sheo  Dulare  (1914),  36 
All.  461. 

6  See  Uppala  Ragham  Charlu  v. 
Uppala  Ramanuja  Charlu  (1902),  26 
Mad.  78.  As  to  partition  between  a 
coparcener  and  the  ijaradar  of  another 
coparcener,  see  Ram  Lochi  Koeri  v. 
Collingridge  (1907),  11  C.  W.  X.  397. 

7  HuUodhur  Mookerjee  v.  Rbmnauth 
Mookerjee  (1862),  Marsh.  35. 

8  Jhubboo  Lall  Sahoo  v.  Khoob  Lall 
(1874),  22  W.  R.  C.  R.  294. 

9  Act  IV.  of  1893  (Partition),  s.  4, 
post,  p.  357. 

10  Ram  Pershad  Narain  Tewaree  v. 
Court  of  Wards  (1874),  21  W.  R.  C. 
R.  152, 
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whole  property,  or  of  the  shares,  such  partition  ought  to  be 
made.  If,  on  the  contrary,  no  partition  can  be  made  without 
destroying  the  intrinsic  value,  then  a  money  compensation 
should  be  given  instead  of  the  share  which  would  fall  to  *  a 
coparcener  ’  by  partition.”  1 

Where  property  is  in  its  nature  indivisible,  as,  for  instance, 
in  the  case  of  animals,  furniture,  etc.,  it  can  be  allotted  to 
individual  coparceners,  corresponding  or  equivalent  parcels  of 
the  property  being  allotted  to  other  coparceners,  or  the  value 
being  made  up  in  money. 

Where  it  is  impossible  or  inequitable  to  allot  a  specific 
item  to  an  individual,  as  where  it  consists  of  a  right  of  way, 
a  passage,  a  well,  a  bridge,  it  may  be  necessary  that  the  item 
of  property  should  continue  to  be  jointly  enjoyed  by  the  several 
coparceners,2 

There  is  a  presumption  that  a  passage  remained  undivided  at  the  time  of 
the  partition.3 

In  some  cases  it  may  be  necessary  to  sell  the  property  and 
adjust  the  proceeds  in  the  distribution.4 

Places  of  worship  and  sacrifice,5  and  property  dedicated 
to  an  idol  or  to  other  pious  uses,  cannot  be  physically 
partitioned.6 

Where  merely  a  charge  is  created  for  religious  purposes,  the 
property  can  be  alienated  or  partitioned  subject  to  the  charge.7 

Apart  from  a  dedication,  the  use  to  which  property  has 
been  put,  as,  for  instance,  when  it  has  been  used  as  a  poojah 
dalan,  does  not  render  it  impartible,  but  the  Court  may,  if 
the  circumstances  make  it  equitable,  permit  that  portion  to  be 


1  Ashanullah  v.  Kali  Kinhur  Kur 
(1884),  10  Calc.  675.  This  was  a  suit 
by  a  purchaser,  but  the  principle 
applies  to  any  case.  See  Strange’s 
44  Hindu  Law,”  vol,  ii.  p.  329. 

2  See  *  Govind  Annaji  Bodhani  v. 
Trimbak  Govind  Dhaneshwar  (1910), 
36  Bom,  275 ;  12  Bom.  L.  R.  363. 

2  Naihubhai  Dhirajram  v.  Hans - 
gavri  (Ha i)  (1912),  36  Bom.  379 ;  14 
Bom.  L.  R.  418. 

4  See  Act  XV.  of  1893  (Partition), 
9.  2,  post,  pp.  356,  357. 

5  Amend  Moyee  Chowdhrain  y. 


Boykantnath  Hoy  (1867),  8  W.  R. 
C.  R.  193. 

6  44  Gautama  Institutes,”  xxviii.  40 ; 
44  Sacred  Books  of  the  East,”  vol.  ii.  p. 
306 ;  44  Layabhaga,”  chap.  vi.  s.  2, 
para.  26.  Hajender  Butt  v.  Sham 
CJmnd  Mitter  (1880),  6  Calc.  106. 
See  Bhattacharya’s  44  Law  of  the 
Joint  Hindu  Family,”  pp.  450,  451. 

7  Sonatun  Bysack  v.  Juggutsoondree 
Dossee  (Sreemutty)  (1859),  8  M.  X.  A. 
&6 ;  Ham  Coomar  Paul  v.  Jogender 
Nath  Paul  (1878),  4  Calc.  56;  2 
0.  L.  R.  310.  Post,  p.  549. 
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allotted  to  a  single  sharer,  and  require  him  to  pay  owelty  of 
partition  (a  sum  of  money  as  compensation),  or  to  account  for 
its  value  in  the  partition.1 

As  to  partition  of  the  worship  or  of  the  management,  see  post, 
p.  575, 

How  Separation  and  Partition  can  be  effected. 

Under  the  Mitakshara  school  of  law,  a  father  can  effect 
a  partition  between  his  sons  with  or  without  their  consent.2 

Apart  from  the  special  powers  given  to  a  father  by  the  separation 
Mitakshara  law,  the  union  of  the  coparceners  in  a  joint  family  how  6  ect 
can  be  dissolved  by  any  arrangement,  express  or  implied,  by 
which  the  coparceners  alter,  or  intend  to  alter,  their  title  as 
coparceners  into  a  title  either  as  tenants  in  common  or  as  owners 
•  of  separate  shares,  or  by  any  change  in  the  status  of  the 
coparceners,  which  is  inconsistent  with  their  being  members 
of  a  joint  family,3  or  by  a  decree  of  a  competent  Court,4  or  by 
the  Revenue  authorities.5 

All  the  coparceners  should  be  parties  to  a  separation  or  Parties, 
partition  by  arrangement,6  the  guardian  of  minor  coparceners 
acting  on  their  behalf.7 

By  arrangement,  the  separation  or  partition  may  be  partial 
as  regards  the  persons  separating,  some  of  the  coparceners 
electing  to  remain  joint,  their  status  inter  se  being  unaffected  by 
the  separation.8 


1  See  Eajcoomaree  Dossee  v.  Go  pal 
Chunder  Bose  (1878),  3  Calc.  514. 

2  Kandasami  v.  Doraisami  Ayyar 
(1880),  2  Mad.  317;  Murugaya 
Maniyakaran  v.  Palaniyaudi  Maniya - 
haran  (1916),  31  Mad.  L.  J.  147. 

Mitakshara,”  chap.  i.  s.  2,  para.  2. 

3  A  mere  change  in  the  mode  of 
holding  the  property  is  not  conclusive, 
post,  pp.  349,  350. 

4  Post,  pp.  350-353. 

s  Post,  pp.  358,  359. 

• 6  As  to  the  parties  to  a  suit,  see 
post,  p.  352. 

7  See  ante ,  p.  329. 

8  See  Rewun  Persad  v.  Eadha 
Beeby  ( Mussumat )  (1846),  4  M.  I.  A. 
137,  at  p.  168 ;  7  W.  R.  P.  0.  35,  at 
p.  37 ;  Sudarsanam  Maistri  v.  Nara- 


simhulu  Maistri  (1901),  25  Mad.  149, 
at  pp.  156,  157 ;  Kandasami  v. 
Doraisami  Ayyar  (1880),  2  Mad.  317, 
at  p.  324 ;  Eadha  Churn  Dass  v. 
Kripa  Sindhu  Dass  (1879),  5  Calc. 
474 ;  4  C.  L.  R.  428 ;  Gavrishankar 
Pardbhuram  v.  Atmaram  Eajaram 
(1893),  18  Bom.  611 ;  Anandibai  v. 
Hari  Suba  Pai  (1911),  35  Bom.  293 ; 
13  Bom.  L.  R.  287  ;  Jogendra  Nath  Mai 
v.  Baladeo  Das  (1907),  35  Gale.  961 ; 
12  C.  W.  N.  127 ;  Upendranarain  Myti 
v.  Gopee  Nath  Berra  (1883),  9  Calc. 
817 ;  12  C.  R.  356.  Their  relation 
to  those  who  have  separated  is  as 
divided  members  of  a  family,  sec 
Manjanatha  Shandbhaga  v.  Narayana 
Shandbhaga  (1882),  5  Mad.  362  ;  Kedar 
Nath  (Maharaj)  v.  Eatan  Singh 
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Coparceners  may  also  by  agreement  arrange  that  a  portion 
only  of  the  property  should  be  divided,  the  remainder  remaining 
joint.1  They  can  afterwards  partition  the  remainder  of  the 
property.2 

The  fact  that  there  had  been  a  partition  of  any  kind  would 
ordinarily  raise  a  presumption  that  the  coparceners  had 
separated  in  estate  and  interest,3  but  such  presumption  is 
liable  to  be  rebutted.4 

For  an  arrangement  providing  for  a  future  repartition,  see  Duri  Bhaga - 
vantulu  v.  Tadepalri  Veeravodhanulu  (1909),  33  Mad.  246. 

u  Though  there  can  be  no  compulsory  partial  partition  either  in  respect 
of  the  joint  property  belonging  to  the  family,  or  in  respect  of  the  persons 
constituting  the  undivided  family,5  yet  by  mutual  agreement  of  parties 
the  partition  can  be  partial  either  in  respect  of  the  property  or  of  the 
persons  constituting  the  family.  And  according  to  usage  and  custom 
the  remaining  members  of  an  undivided  family  from  which  one  or  more 
alone  have  become  divided,  continue  as  an  undivided  family  in  its  normal 
state  and  not  as  members,  who  after  partition  have  been  reunited.”  6 

Where,  from  accident,  mistake,  or  fraud,  a  portion  of  the 
coparcenery  property  is  not  included  in  a  partition,  such  portion 
must  be  divided  amongst  the  persons  who  took  under  the 
partition.7  In  other  cases  a  partition  is  final,  and  cannot  be 
contested  in  a  subsequent  suit.8 

Where,  after  the  partition,  it  appears  that  property  allotted 


{Thahur)  (1910),  37  I  A.  161;  22 
All.  415 ;  14  C.  W.  N.  985 ;  12  Bom, 
L.  B.  656.  As  to  the  presumption 
that  the  remainder  of  the  family  is 
joint,  see  ante,  p.  222. 

1  Muthusami  Mudaliar  v.  Nallakic- 
lantha  Mudaliar  (1894),  18  Mad.  418  ; 
Hoolas  Koonwer  ( Mussumat )  v.  Man 
Singh  (1868),  3  Agra,  37 ;  Sudarsa- 
nam  Maistri  v.  N arasimhulu  Maistri 
(1901),  25  Mad.  149,  at  p.  153; 
Ajodhya  Purshad  v.  Mahadeo  Purshad 
(1909),  14  C.  W.  N.  221. 

2  J ogendra  Nath  Rai  v.  Baladeo  Das 
(1907),  m  Calc.  961;  12  C.  W.  N. 
127.  See  Shamasoondery  Dassee  v. 
Kartich  Churn  Mittra  (1865),  Bourke 
O.  0.  326. 

s  Vaidyanatha  Aiyar  v.  Aiyasami 
Aiyar  (1908),  32  Mad.  191 ;  Ranga- - 
mmi  N aidu  v.  Sundarajubu  Naidu 
(1916),  31  Mad.  L.  J.  472  ;  see  ante, 

p,  222. 


4  See  Timmi  Reddy  v.  Achamma 
(1865),  2  Mad.  H.  C.  325. 

5  Post,  p.  353. 

6  Hoolas  Koonwer  ( Mussumat )  v. 
Man  Singh  (1868),  3  Agra,  37  ;  Sudar- 
sanam  Maistri  v.  Narasimhulu  Maistri 
(1901),  25  Mad.  149,  at  p.  157.  Seo 
Peddayya  v.  Ramalingam  (1888),  11 
Mad.  406. 

7  See  J  ogendra  Nath  Rai  v.  Baladeo 
Das  (1907),  35  Calc.  961 ;  12  0.  W.  N, 
127 ;  Bhowani  Proshad  Shahu  v. 
Juggernath  Shahu  (1909),  13  C.  W.  N*. 
309  ;  Bachman  Singh  v.  Sanwal  Singh 
(1878),  1  All.  543  ;  Moro  Vishvanath 
v.  Qanesh  Vithal  (1873),  10  Bom.  H.  C. 
444,  at  pp.  451,  469  ;  “  Mitakshara,” 
chap.  i.  s.  9,  para.  1  ;  “  Dayabhaga,” 
chap.  xiii.  paras.  1-3;  “Vyavahara 
Mayukha,”  chap.  iv.  s.  6,  para.  3. 

8  See  Bhaiaji  Thahur  v.  Jharula 
Bass  (1914),  (P.  C.)  18  0.  W.  N.  1029. 
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to  one  of  the  coparceners  did  not  belong  to  the  coparcenary,* 
or  that  a  valid  charge  existed  tlioreon,3  the  coparcener  to  whom 
such  property  was  allotted  can  insist  upon  the  partition  being 
reopened,  or,  at  any  rato,  can  claim  compensation  from  the 
other  parties  to  the  partition. 

A  partition  in  title,  i.e.  a  separation  in  estate,  can  be  effected,  Partition  by 

although  there  be  no  partition  by  metes  and  bounds.3  bounds 

unnecessary. 

A  separation  in  estate  has  no  application  to  impartible  property,  as 
there  is  nothing  upon  which  such  separation  can  operate.4 

The  effect  of  this  separation  is  to  exclude  rights  of  survivor¬ 
ship  according  to  Mitakshara  law,  and  to  make  the  parties 
tenants  in  common  as  to  the  property.5 

There  may  be  a  separation  of  the  members  of  the  family  and 
at  the  same  time  an  arrangement  for  the  sake  of  convenience 
that  the  property,  or  a  portion  of  it,6  should  remain  joint,  but  be 
held  in  defined  shares.  In  that  case  the  rights  of  the  separating 
coparceners  inter  se  are  those  of  ordinary  tenants  in  common, 
and  are  free  from  the  incidents  applicable  to  a  joint  family.7 


1  Maruti  y,  Rama  (1895),  21  Bom. 
333. 

2  Lakshman  v.  Gopal  (1898),  23 
Bom.  385. 

3  Parbati  ( Musammat )  v.  Naunihal 
Singh  (Ghaudhri)  (1909),  36 1.  A.  71 ;  31 
All.  412 ;  13  0.  W.  N.  983 ;  11  Bom.  L.  R. 
878 ;  Raghubir  Singh  v.  Moti  Kunwar 
(1912),  35  All.  41 ;  17  C.  W.  N.  453  ; 
15  Bom.  L.  R.  426  ;  Balkishen  Das  v. 
Ramnarain  Sahu  (1903),  30  I.  A.  139, 
at  p.  148 ;  30  Calc.  738,  at  p.  751  ; 
7  0.  W.  N.  578,  at  p.  589  ;  5  Bom. 
L.  R.  461  ;  Appovier  v.  Rama  Subba 
Aiyyan  (1866),  11  M.  I.  A.  75 ;  8 
W.  R.  P.  C.  1  ;  RadhiJca  Patta  Maha 
Devi  Garu  (Sri  Gajapathi)  v.  Nilamani 
Paita  Maha  Devi  Garu  (Sri  Gajapathi) 
(1870),  13  M.  I.  A.  497;  6  B.  L.  R. 
202;  14  W.  R.  P.  C.  33;  Doorga 
Per  shad  (Baboo)  v.  Kundun  Koowar 
(Mussumat)  (1873),  1  I.  A.  55 ;  13 

B.  L.  R.  235 ;  21  W.  R.  C.  R.  214 ; 
Jusoda  Koonvmr  (Mussamut)  v.  Gowrie 
Byjonath  Sohae  Singh  (1866),  6  W.  R. 

C.  R.  139 ;  Sreepershad  (Lalla)  v. 
Akoonjoo  Koonwar  (Mussamut)  (1867), 
7  W.  R.  C.  R.  488  ;  Mohdbeer  Pershad 
(Lalla)  v.  Kundun  Koowar  (Mussamut) 
(1867),  8  W,  R.  C.  R.  116 ;  Badaruth 


Ternary  v.  J agurnath  Dass  (1869),  1 
N.  W.  P.  75;  Jeoneee  (Mussumat)  v. 
Dhurum  Kooer  (1871),  3  N.  W.  P.  108  ; 
Sobha  Kooeree  (Mussamut)  v.  Hurdey 
Narain  Mohajun  (1876),  25  W.  R. 
C.  R.  97. 

4  Ante,  p.  264. 

5  Cf.  ante,  p.  219. 

6  Patni  Mai  (Rajah)  v.  Manohar 
Lai  (Ray)  (1834),  5  Bom.  Sol.  R.  349 
(2nd  cd.,  410). 

7  Appovier  v.  Rama  Subba  Aiyyan 
(1866),  11  M.  I.  A.  75 ;  8  W.  R.  P.  C. 
1 ;  Narayan  Ayyar  v.  Lakshmi 
Ammal  (1867),  3  Mad.  H.  C.  289; 
Venkata  Gopalla  Narasimha  Row 
Bahadoor  (Rajah  Suraneni)  v.  Lak- 
shma  Venkama  Row  (Rajah  Suraneni) 
(1869),  13  M.  I.  A.  113  ;  3B.L.  R.  P. 
C.  41 ;  12  W.  R.  P.  C.  40 ;  S.  C.  m 
Court  below,  (1866),  3  Mad.  H.  C.  40. 
See  Rewun  Perscd  v.  Rarfha  Beeby 
(Mussumat)  (1846),  4  M.  I.  A.  137, 
at  p.  168  ;  7  W.  R.  P.  C.  35,  at  p.  37  ; 
Ramabhadra  (Rajah  Setrucherla)  v. 
Virabhadra  Suryanarayam  (Rajah 
Setrucherla)  (1899),  26  I.  A.  167 ;  22 
Mad.  470  ;  3  0.  W.  N.  533  ;  1  Bom. 
L.  R.  388 ;  Muhesh  Doobey  v.  Kishun 
Dooley  (1869),  1  N,  W.  P.  42, 
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These  would,  in  the  absence  of  a  valid  agreement,1 2  be  a 
right  to  enforce  a  partition  of  such  property  by  metes  and 
bounds  subsequently.3 

Any  instrument  whoroby  co-owners  of  any  property  divide 
any  property  in  severalty  is  an  instrument  of  partition.3 

A  separation  or  a  partition  can  be  effected  without  an 
instrument  in  writing.4 

“  The  true  test  of  partition  of  property,  according  to  Hindu 
law,  is  the  intention  of  the  family  to  become  separate  ownors.”  5 6 

The  question  is  one  of  intention  merely,  viz.  whether  the 
intention  of  the  parties,  to  be  inferred  from  the  instruments 
which  they  have  executed  and  the  acts  they  have  done,  was 
to  effect  a  division  such  as  to  alter  the  status  of  the  family.0 

An  agreement  between  the  coparceners  to  hold  and  enjoy 
the  property  in  severalty  operates  as  a  separation  in  estate, 
although  there  may  have  been  no  actual  partition  by  metes 
and  bounds,7  and  although  the  separate  possession  and  enjoy¬ 
ment  be  postponed  until  the  agreement  be  fully  carried  into 
effect.8 

“  When  the  members  of  an  undivided  family  agree  among  themselves 


1  As  to  an  agreement  not  to  parti¬ 
tion,  see  ante ,  p.  325. 

2  Lade  v.  Sadashiva  (1904),  6  Bom. 
L.  B.  35.  See  Subbaraya  Tawker  v. 
Rajaram  TawJcer  (1901),  25  Mad.  585. 

3  In  re  Govind  Pandurang  Kamat 
(1910),  35  Bom.  75 ;  12  Bom.  L.  B. 
936. 

4  Reumn  Persad  v.  Radha  Beely 

(. Musmmat )  (1846),  4  M.  I.  A.  137, 
at  p.  168  ;  7  W.  B.  P.  0.  35,  at  p.  37 ; 
Budha  Mai  v.  Bhagwan  Das  (1890), 
18  Calc.  302 ;  Latchumammal  v. 
Gangammal  (1910),  34  Mad.  72.  By 
Act  II.  of  1884,  effect  was  given  to 
unregistered  partition  deeds  which 
had  been  executed  in  the  Madras 
Presidency. 

6  Ram  Per  shad  Singh  v.  Lakhpati 
Koer  (1902),  30  I.  A.  1,  at  p.  10 ;  30 
Calc.  23,  at  p.  253  ;  7  C.  W.  N.  162, 
at  p.  168 ;  5  Bom.  L.  R.  103. 

6  Doorga  Pershad  (Baboo)  v. 
Kundun  Koonwar  (Mussumai)  (ISIS), 

1  L  A.  55,,  at  p.  68;  13  B.  L.  B. 
235,  at  p.  239  ?  21  W.  R.  C.  R.  214, 
at  p.  215 ;  Balkishen  Das  v.  Ram 


Narain  Sahu  (1903),  30  I.  A.  139, 
at  p.  147 ;  30  Calc.  738,  at  p.  750 ; 

7  C.  W.  N.  578,  at  p.  588. 

7  Appovier  v.  Rama  Subba  Aiyan 
(1866),  11  M.  I.  A.  75,  at  p.  90; 

8  W.  R.  P.  C.  1 ;  Balkishen  Das  v. 
Ramnarain  Sahu  (1903),  30  I.  A. 
136 ;  30  Calc.  738 ;  7  C.  W.  1ST.  578 ; 
5  Bom.  L.  R.  461 ;  Raglmbir  Singh  v. 
Moti  Kunwar  (1912),  35  All.  41 ; 
17  C.  W.  N.  453  ;  15  Bom.  L.  R.  420  ; 
Brijraj  Singh  v.  Sheodan  Singh  (1913), 
40  I.  A.  161 ;  35  All.  337 ;  17  C.  W.  N. 
949 ;  15  Bom.  L.  R.  652 ;  Venkata 
Gopalla  Narasimha  Roy  Bahadoor 
(Raja  Snraneni)  v.  Lakshama  Ven- 
kama  Row  (Raja  Snraneni )  (1869), 
13  M.  I.  A.  113  ;  3B.L.  R.  P.  C.  41 ; 
12  W.  R.  P.  C.  40  ;  Doorga  Pershad 
(Baboo)  v.  Kundun  Kowar  (Mussumat), 
1 1.  A.  55 ;  13  B,  L,  R.  235 ;  21  W.  R. 
C.  R.  214 ;  Madho  Parshad  v.  Mehrban 
Singh  (1890),  17  I.  A.  194;  18  Calc. 
157. 

8  Tej  Protap  Singh  v.  Champa 
Kalce  Koer  (1885),  12  Calc.  96,  at 
p.  103. 
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with  regard  to  particular  property,  that  it  shall  thenceforth  be  the  subject 
of  ownership,  in  certain  defined  shares,1 2  then  the  character  of  undivided 
property  and  joint  enjoyment  is  taken  from  the  subject-matter  so  agreed 
to  be  dealt  with  ;  and  in  the  estate  each  member  has  thenceforth  a  definite 
and  certain  share,  which  he  may  claim  the  right  to  receive  and  to  enjoy 
in  severalty,  although  the  property  itself  has  not  been  actually  severed 
and  divided.”  3 

An  arrangement  by  which  property  was  allotted  to  a  younger  brother 
for  his  maintenance  does  not  alter  the  course  of  descent  of  the  property.3 

The  legal  construction  of  the  agreement  cannot  be  con¬ 
trolled  or  altered  by  the  subsequent  conduct  of  the  parties,4 
except  where  there  has  been  in  law  a  valid  reunion.5 * 

It  has  been  held  that  where  there  is  no  indication  of  an  intention  to  Mere  agree-', 
presently  appropriate  and  enjoy  in  a  manner  inconsistent  with  the  ordinary  2ivide!° 
state  of  enjoyment  of  an  undivided  family,  an  agreement  to  divide  without 
more  is  of  itself  insufficient  to  effect  a  separation.0 

A  separation  between  members  of  a  joint  Hindu  family  fol¬ 
lowed  by  a  partition  between  them  of  the  ancestral  property, 
which  would  not  put  an  end  to  their  coparcenary  rights,  is 
unknown  to  the  law.7 

The  fact  that  in  documents  executed  by  the  coparceners,  Definition  in 

t  t  -  JpOtltlOIlS*  8tCi 

such  as  petitions  to  the  Revenue  or  other  authorities,  or  under 
the  Land  Registration  Act,8  there  is  a  definition  of  an  interest 
in  the  joint  estate,  in  terms  of  a  fraction  of  the  whole,  without 
any  indication  of  an  intention  to  divide  interests  and  liabilities, 
is  insufficient  to  constitute  a  legal  dissolution  of  a  joint  family, 


1  A  mere  definement  of  shares  is 
not  sufficient,  see  cases,  post,  p.  348, 
note  1,  and  pp.  348-350. 

2  Appovier  v.  Mama  Subba  Aiyyan 

(1866),  11  M.  I.  A.  75,  at  p.  90 ;  8 

W.  R.  P.  0.  1.  See  Hurdwar  Singh 

v.  Luchmun  Singh  (1868),  3  Agra, 

41 ;  Ananta  Balacharya  v.  Damodkar 

Mahund  (1888),  13  Bom.  25  ,*  Parso - 
tarn  Mao  Tantia  v.  JanH  Mai  (1907), 
29  All.  354 ;  Madho  Parshad  v. 
Mehrban  Singh  (1890),  17  I.  A.  194  ; 

18  Calc.  157  ;  Budha  Mai  v.  Bhagwan 
Das  (1890),  18  Calc.  302  ;  Shibnarain 
Bose  v.  Mam  Nidhee  Bose  (1868),  9 
W.  B.  C.  B.  87 ;  Knlponath  Doss  v. 
Mewah  Loll  (1867),  8  W.  B.  C.  B. 
302 ;  Deo  Bunsee  Kooer  ( Mussamui ) 
v.  Dwarhanath  (1868),  10  W .  B.  C.  B. 
273  ;  S.  C.  Deowanti  Kwriwtr  (Mussa* 


mut)  v.  Dwarhanath,  8  B.  L.  B.  363, 
note  (a  case  of  the  separation  of  two 
branches  of  a  family). 

3  Majya  Lahshmi  Devi  Oam  ( Sri 
Baja  Viravara  Thodramai)  v.  Surya 
Narayana  Dhatrazu  Bahadur  Oam 
(SriMaja  Viravara  Thodramai)  (1897), 
24 1.  A.  118 ;  20  Mad.  256. 

4  BalHshen  Das  v.  Mamnamin  Sahu 
(1903),  30  I.  A.  139  ,*  30  Calc.  738 ; 
7  C.  W.  N.  578  ;  5  Bom.  L,  R,  461. 

6  Post,  pp.  359,  360. 

6  Babaji  Par  shram  v.  Kashibai 
(1879),  4  Bom.  157. 

7  Ehradeswar  Singh  v.  Jameskwari 
Bdbuastn  (1914),  41  I.  A.  235,  at  p. 
283;  42  Calc.  582,  at  p.  599;  18 
C.  W.  1ST.  1249,  at  pp.  1255,  1256; 
17  Bom.  L.  B.  18,  at  p.  26. 

8  Act  VII.  (B.  C.I  of  1876. 
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although  it  is  evidence  of  a  separation.1  Separation  may  be 
inferred  from  definement  of  shares,  followed  by  entries  of 
separate  interests  in  the  Revenue  records.2 
6ai©  o£  share.  When  a  eo-sharer  soils  his  rights  in  the  family  property  to 
another  coparcener,  such  sale  amounts  to  a  separation,  so  far 
as  the  vendor  is  concerned.3 4 

Act  or  deciara-  An  unequivocal  act  or  a  definite  and  clear  declaration  by  a 
co^arcenert  coparcener,  showing  his  intention  to  hold  his  share  separately, 
may  effect  a  separation.1 

This  being  so,  the  mere  filing  of  a  suit  for  partition  would  operate  to 
effect  a  separation.5 * 

As  to  the  effect  of  a  decree  for  partition,  s eeposf,  pp.  350,  351. 

It  is  submitted  that  a  mere  expression  of  intention  is  not  sufficient,  but 
action  of  some  kind  in  furtherance  of  such  intention  is  required  in  order 
to  effect  a  separation.  An  agreement  is  not  necessary,  as  a  coparcener 
is  entitled  as  of  right  to  effect  a  separation/ 


Loss  of  share  A  loss  by  a  co-sharer  of  his  rights  by  operation  of  the  law 

by  limitation.  J  J  r 

of  limitation  amounts  to  a  separation  of  that  co-sharer,  so  far 
as  the  family  property  is  concerned.7 


Bengal 

school. 


As  under  the  Bengal  school  each  coparcener  has  a  defined  share  the 
distinction  between  separation  and  partition  by  metes  and  bounds  has  not 


1  In  the  matter  of  Phuljhari  Koer 
(Mussamat)  (1872),  8  B.  L.  R.  385; 
17  W.  R.  C.  R.  102 ;  MuMakasi  Debt 
v.  Ubabati  (1870),  8  B.  L  R.  396, 
note ;  14  W.  R.  C.  R.  31 ;  Ambiha 
Dat  v.  Sakhmani  Kuar  (1877),  1  AIL 
437 ;  Hoolash  Koer  v.  Kassee  Proshad 
(1881),  7  Calc.  369. 

8  Pam  Lai  v.  Debt  Dat  (1888),  10 
AIL  490  ;  see  post,  p.  349. 

3  Balkrishna  Trimbak  Tendulkar 
y.  Savitribai  (1878),  3  Bom.  54. 
See  .4 ppa  Pillui  v.  Punga  Pillai  (1882), 
6  Mad.  71,  as  to  an  arrangement 
without  consideration. 

4  8 uraj  Narain  v.  IJcbal  Narain 

(1912),  40  I.  A.  40;  35  All.  80; 
17  C.  W.  N.  333 ;  15  Bom.  L.  R. 
456 ;  Gifja  Bai  v.  Sadashiv  DJiun- 
diraj  (1916),  43  I.  A.  151 ;  43  Calc. 
1031;  20  C.  W.  N.  1085  ;  18 

Bom.  L.  R.  621 ;  Baijnath  Prasad 
Singh  y.  Tcj  Bali  Singh  (1916),  38 
AIL  590,  at  p.  611 ;  Baghubanund 
Doss  v.  Sadhuchurn  Doss  (1878),  4 
Calc.  425 ;  3  C.  L.  R.  534 ;  Bulakee 
Lattv,  Indurputiee  Kowar  ( Mussamut ) 

(1865),  3  f.kC.  R.  41 ;  Fafo  Koer 


( Mussamut )  v.  Powshun  Singh  (1867), 
8  W.  R.  C.  R.  82 ;  Sudaburt  Pershad 
Sahoo  y.  Lotf  Ali  Khan  (1870),  14 
W.  R,  C.  R.  339,  at  pp.  345,  346  ; 
Joynarain  Giri  v.  Goluck  Chunder 
Mytee  (1876),  25  W.  R.  C.  R.  355. 
The  appeal  from  this  last  decision 
was  decided  on  another  ground,  5 
I.  A.  228  ;  4  Calc.  434.  See  Phoolbas 
Kooer  ( Musst .)  v.  Juggessur  Sahoy 
(Lalla)  (1872),  18  W.  R.  C.  R.  48  ; 
Debee  Pershad  v.  Phool  Koeree  (1869), 
12  W.  R.  C.  R.  510. 

5  Girja  Bai  v.  Sadashiv  Dhundiraj 
(1916),  43  I  A.  151 ;  20  C.  W.  NT. 
1085;  Kawal  Nain  v.  Prabhu  Lai 
(1917),  44  I.  A.  159 ;  Soundararajan  v. 
Arwvachcdam  Ghetiy  (1915)  39  Mad. 
159.  A  suit  for  possession  of  a  share 
would  not  be  sufficient :  In  the  matter 
of  Phul  Koeri  (1869),  8  B.  L.  R.  388, 
note ;  S.  C.  Debee  Pershad  v.  Phool 
Koeree  (1869),  12  W.  R.  C.  R.  510. 

6  Ante ,  p.  325. 

7  See  Moro  Vishvanath  v.  Ganesh 
Vithal  (1873),  10  Bom.  H.  C,  444,  at 
p.  452. 
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the  same  importance  as  under  the  Mitakshara  school,  but  there  may  be 
such  a  distinction  when  a  claim  is  made  by  the  family  to  property  which 
was  acquired  by  the  coparcener  before  separation. 

Separation  may  be  proved  by  acts  or  declarations  1  which  Proof  of 

,  separation. 

show  such  agreement  and  intention  to  separate,  such  as  cesser 
of  commensality,2  separate  occupation  of  portions  of  the  pro¬ 
perty,3  separate  enjoyment  of  distinct  shares  of  the  profits,4 
separate  deiinement  of  shares  in  the  Revenue  records,5 
agreement  to  divide  the  proceeds  in  definite  shares,6  or 
other  acts  which  are  inconsistent  with  the  family  remaining 
joint,  such  as  separate  transactions  between  themselves  or 
with  others.7 

Mere  cesser  of  commensality,8  or  of  co- worship, 9  division  of  the  income,1  u 


1  Jivubai  v.  Krishnaji  (1904),  6 
Bom.  L.  R.  351. 

2  See  Oanesh  Butt  Thakoor  ( Chow - 
dhry)  v.  Jewach  Thakoorain  { Mussum - 
mat)  (1903),  31  I.  A.  10;  31  Calc. 
262  ;  8  C.  W.  N.  146 ;  6  Bom.  LR.1; 
Joynarain  Oiri  v.  Goluck  Chunder 
Mytee  (1876),  25  W.  R.  C.  R.  355. 

3  Murari  Vithoji  v.  Mukund  Shivaji 
Naik  Golatkar  (1890),  15  Bom.  201  ; 
Moro  Vishvanath  v.  Ganesh  Vithal 
(1873),  10  Bom.  H.  C.  444,  at  p.  453 ; 
Surbessur  Methoor  v.  Gossain  Boss 
Methoor  (1872),  17  W.  R.  C.  R.  210. 

4  Chyet  Narain  Singh  v.  Bunwarce 
Singh  (1875),  23  W.  R.  C.  R.  395  ; 
Jeonee  ( Mussumat )  v.  Bhurum  Kooer 
(1871),  3  N.  W.  P.  108;  Kalika 
Sahoy  v.  Gouree  Sunkur  (1869),  12 
W,  R.  C.  R.  287 ;  Mohabeer  Pershad 
(LaUa)  v.  Kundun  Koowar  ( Mussamut ) 
(1867),  8  W.  R.  C.  R.  116 ;  Adi  Beo 
Narain  Singh  v.  Bukharam  Singh 
(1883),  5  All.  532;  Mohroo  Kooeree 
( Musst. )  v.  Gunsoo  Kooeree  ( Musst .) 
(1867),  8  W.  R.  C.  R.  385. 

5  Pam  Lai  v.  Bebi  Bat  (1888),  10 
All.  490 ;  Pam  Pershad  Singh  v. 
Lakhpati  Koer  (1902),  30  I.  A.  1  ; 
30  Calc.  231  ;  7  C.  W.  N.  162  ;  5  Bom. 
L.  R.  103.  See  Ambika  Bait  v. 
Sukhmani  Kuar  (1877),  1  All.  437. 
See  ante ,  p.  347. 

6  Ram  Kissen  Singh  {Maharajah) 
v.  Sheonund  Singh  (Pajah)  (1875), 
23  W.  R.  C.  R.  412. 


7  Munshi  Pam  v.  Gainda  Mai 
(1914),  10  Punj.  L.  R.  319;  Sumun - 
dra  Koomcar  v.  Kalee  Churn  Singh 
(1870),  13  W.  R.  C.  R.  197 ;  8  B.  L. 

R.  390,  note.  “  Narada,”  chap.  xiii. 
paras.  40,  41 ;  “  Dayabhaga,”  chap, 
xiv.  paras.  7,  8,  9 ;  Colebrooke’s 
“Digest,”  vol.  iii.  p.  407. 

8  Suraj  Narain  v.  Ikbal  Narain 
(1912),  40  I.  A.  40 ;  35  All.  80 ;  17 
C.  W.  N.  333 ;  15  Bom.  L.  R.  456  ; 
Ganesh  Butt  Thakoor  { Chowdhry )  v. 
Jewach  Thakoorain  { Mussummat ) 
(1903),  31  I.  A.  10;  31  Calc.  262; 

8  C.  W.  N.  146 ;  Pewun  Pershad 
v.  Padha  Beeby  { Mussumat )  (1846), 

4  M.  I.  A.  137,  at  p.  168  ;  7  W.  R. 

P.  C.  35,  at  p.  37  ;  Anundee  Koonwur 
( Mussumat )  v.  Khedoo  Lai  (1872), 
14  M.  I.  A.  412 ;  18  W.  R.  C.  R.  69  ; 
Belas  Koer  ( Mussamut )  v.  Bliowanee 
Baksh  {Baboo)  (1863),  Marsh.  641  ; 
Chhabila  Manchand  v.  Jadavbai  (186G), 

3  Bom.  H.  C.  O.  C.  87 ;  Kristnappa 
Chetty  v.  Pamasawmy  Iyer  (1875),  8 
Mad.  H.  C.  25 ;  Shibnarain  Bose  v. 
Pam  NidheeBose(  1868),  9  W*  R.  C.  R. 
87;  Jiuubai  v.  Krishnaji  (1904),  6 
Bom.  L.  R.  351.  See  Khilut  Chunder 
Chose  v.  Koonjlal  Bhur  (1868),  11 

B.  L.  R.  194,  note ;  10  W.  R.  C.  R.  333. 

9  Suraj  Narain  v.  Ikbal  Narain 
(1912),  40  L  A.  40;  35  All.  80;  15 

C.  W.  N.  333  ;  15  Bom.  L.  R.  456. 

10  Sonatun  By  sack  v.  J  uggutsoondree 
Dossee  (1859),  8  M.  I.  A.  66,  at  p.  86. 
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Conversion 

from 

Hinduism, 

Decree  for 
partition. 

Decree, 


defmement  ol  shares  in  the  revenue 1  or  land  registration 8  records,  separate 
occupation  of  portions  of  the  property,3  or  separate  collections  of  rents,4  or 
separate  dealings,5  are  not  conclusive,  unless  there  is  an  intention  to 
separate.  They  are  all  evidence  of  separation,  and  may  lead  to  the  inference 
that  there  was  a  separation.6 

The  fact  that  a  man  availed  himself  of  his  near  agnatic  relations  in 
the  administration  of  his  property  at  the  same  time  that  he  gave  them 
maintenance  and  paid  the  expenses  of  their  marriage  and  other  cere¬ 
monies  is  not  inconsistent  with  his  position  as  a  separated  member.7 

An  act  of  a  stranger,  as,  for  instance,  the  attachment  of  a 
share  under  sec,  88  of  the  Indian  Criminal  Procedure  Code 
(Act  V.  of  1898),  does  not  effect  a  separation.8 

Conversion  to  Mahomedanism,9  or  to  Christianity,10  ipso 
jacto  separates  the  convert  from  the  coparcenery. 

A  decree  for  partition  is  on  the  same  footing  as  an  agreement 
for  partition.11 

A  decree  declaring  the  shares  12  or  directing  partition,13  or 
a  decree  giving  effect  to  a  suit,  which,  though  not  in  terms 


1  Ram  Singh  v.  Tar  set  Kunwar 
(J lusst)  (1913),  17  U  W.  N.  1085; 
is  Bom.  L.  R.  863 ;  Ambika  Dal  v 
Sukhmani  Kuar  (1877),  1  All.  437, 
commented  on  in  Tej  Protap  Singh  v. 
Champa  Kalee  Koer  (1885),  12  Calc. 
96,  at  p.  104 ;  Gajendar  Singh  v. 
Sardar  Singh  (1896),  18  All.  176. 

8  Hoolash  Kooer  v.  Kassee  Proshad 
(1881),  7  Calc.  369. 

3  Bunjeet  Singh  v.  Gitjraj  Singh 
{Kooer)  (1873),  1  I.  A.  9  ;  Bdbashet  v. 
Jirshet  (1868),  5  Bom.  H.  C.  A.  C. 
71 ;  Moro  Vishranath  v.  Ganesh  Vithal 
(1873),  10  Bom.  H.  C.  444,  at  p.  453  ; 
Ohhabila  Manchand  v.  Jadavbai{  1866), 
3  Bom,  H.  C.  0.  0.  87.  See  Luclunun 
Per, shad  v.  Moo  nee  Koonwer  (Muss  li¬ 
mit)  (1866),  1  Agra,  220. 

4  Badamoo  Kooer  v.  Wazeer  Sing 
(1806),  5  W.  R.  C.  R.  78,  differed 
from  in  Vato  Koer  [Mussumut]  v, 
Bowshu%Singh  (1867),  8  W.  R.  C.  R. 
82. 

s  Kristnappa  Chetty  v.  Ramasawmy 
Iyer  (1875),  8  Mad.  H.  C.  25. 

*  See  J agun  Kooer  v.  Rughoonundun 
LaU  Shahoo  (1868),  10  W.  R.  C.  R. 
128, 

7  Deoki  Singh  v.  Anupa  [Miisarn- 
mat)  (1905),  10  C,  W.  N.  338. 
s  See  Secretary  of  State  v.  Ranga- 


sami  Ayyangar  (1916 ,39  Mad.  831. 

9  Gobind  Krishna  Narain  v.  Abdul 
Qayyum  (1903),  25  All.  564,  at  p.  573 ; 
Gobind  Krishna  Narain  v.  Khunni 
LaX  (1907),  29  AIL  487.  This  decision 
was  reversed  on  appeal  on  another 
point,  post,  p.  374,  note  10,  see  ante, 
p.  24. 

10  Abraham  v.  Abraham  (1863),  9 
M:  I.  A.  199,  at  p.  241 ;  1  W.  R.  B. 
0.  1,  at  p.  5  ;  Kulada  Prasad  Pandey 
v.  Haripada  Chatter jee  (1912),  40 
Calc.  407 ;  17  C.  W.  N.  102 ;  see  ante, 
p.  23,  note  7. 

11  Tej  Protap  Singh  v.  Champa 
Kalee  Koer  (1885),  12  Calc.  96 ;  Ba¬ 
ba, ji  Parshram  v.  Kashibai  (1879),  4 
Bom.  157. 

12  See  Babaji  Akoba  v.  Dattu,  Lax- 
man  (1912),  37  Bom.  64 ;  14  Bom. 
L.  R.  923. 

13  Chidambaram  Chetiiar  v.  Gouri 
Nachiar  (1879),  6  I.  A.  177;  2  Mad. 
83 ;  Subbaraya  Mudali  v.  Manika 
Mudali  (1896),  19  Mad.  345  ;  Lade  v. 
Sadashim  (1904),  6  Bom.  L.  R.  35; 
Narayana  v.  Ramalinga  (1915),  39 
Mad.  587.  In  Babaji  Parshram  v. 
Kashibai  (1879),  4  Bom.  157,  a  mere 
decree  for  partition  was  held  not  to 
operate  as  a  separation. 
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seeking  a  partition,  indicates  a  distinct  intention  of  obtaining 
a  separation  in  estate,  or  an  award  by  arbitrators,1  operates 
as  a  separation.2 

The  fact  that  the  decree  postpones  the  vesting  of  the  share  does  not 
make  any  difference.3 

According  to  the  preponderance  of  authority  the  decree  creates  a  sever¬ 
ance  pending  an  appeal,4  and  it  is  clear  that  if  pending  the  appeal  the 
parties  treat  the  decree  as  creating  a  severance  it  has  such  effect.5 

Where,  in  a  suit  for  general  partition  of  a  family  estate,  the  plaintiff 
succeeded  with  regard  only  to  a  small  portion  thereof,  it  was  held  that 
the  family  did  not  in  consequence  of  these  proceedings  become  a  divided 
one.6 


In  a  case  under  the  Bengal  school  of  law,  where  the  parties 
disregarded  the  decree,  and  continued  to  live  as  a  joint  family, 
it  was  held  that  there  was  no  separation.7 

An  order  for  sale  of  a  share  of  family  property  in  execution  Order  for  sale 

Q  of  share. 

of  decree  would  not  create  a  separation.8 

“  The  disruption  of  a  joint  family  cannot  be  effected  by  an  order  of 
Court  against  the  intention  of  the  parties,  unless  it  he  followed  by  an 
actual  conversion  of  the  joint  tenancy  into  a  tenancy  in  common,  or 
an  actual  partition  by  metes  and  bounds.”  9 

A  suit  for  partition  may  be  brought  by  a  person  -who  is  Suit^ 
entitled  to  a  partition.10 


1  Krishna  Panda  v.  Balaram  Panda 
(1896),  19  Mad.  290 ;  Subbaraya 
Ghetti  v.  Sadasiva  Ghetti  (1897),  20 
Mad.  490. 

2  Joy  Narain  CKri  v.  Grish  Ghunder 
Myti  (1878),  5  I.  A.  228 ;  4  Calc. 
434,  distinguishing  Debee  Pershad  v. 
Phool  Koeree  (1869),  12  W.  R.  C.  R. 
510.  The  mere  determination  of  the 
shares  by  a  preliminary  decree  is  not 
tantamount  to  partition,  although  it 
may  effect  a  severance  of  the  joint 
interest :  Jogendra  Nath  Rai  v.  Ba- 
ladeo  Das  (1907),  35  Calc.  961,  at 
p.  906  ;  12  C.  W.  N.  127,  at  p.  129. 

3  Lahshman  Darhu  v.  Narayan 
Lahshman  (1899),  24  Bom.  182. 

4  Tkandayuthayani  Kangiar  v. 

Rangunatha  Kangiar  (1911),  35  Mad. 

239,  dissenting  fro mSaJcharam  Maha- 

dev  Dange  v.  Hari  Krishna  Dange 

(1881),  6  Bom.  3  ;  Subbaraya  Mu - 


dali  v.  Maniha  Mudali  (1896),  19 
Mad.  345 ;  Mahadev  Laxman  v.  Go - 
vind  Parashram  (1912),  30  Bom. 
550 ;  14  Bom.  L.  R.  733. 

5  See  Joynarain  Giri  v.  Grish 
Chunder  Myti  (1878),  5  I.  A.  228; 
4  Calc.  434. 

e  MalWcarjuna  Prasada  Nayudu 
(Raja  Yarlagadda )  v.  Durga  Prasada 
Nayudu  ( Raja  Yarlagadda )  (1900), 
27  X.  A.  151 ;  24  Mad.  147 ;  5  C.  W. 
N.  74 ;  2  Bom.  L.  R.  350. 

7  Prawn  Kissen  Mitter  *v.  Ram 
Sunderee  Dossee  ( Sreemuity )  (1842), 
Fulton,  410.  See  Bahaji  Parsham 
v.  Kashibai  (1879),  4  Bom.  157. 

8  Mudit  Narayan  Singh  v.  Ranglal 
Singh  (1902),  29  Calc.  797,  at  p.  801. 

9  Ibid. 

10  See  ante,  pp.  325-329,  as  to  who 
is  entitled  to  partition. 
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* 

A  suit  cannot  be  brought  for  a  mere  declaration  of  right  to  a  share, 
if  a  partition  is  possible.1 

A  suit  for  partition  is  barred  when  twelve  years  have  expired  from 
the  time  when  exclusion  of  the  plaintiff  from  the  coparcenary  property 
becomes  known  to  him.2 

A  decree  in  such  suit  bars  the  trial  in  another  suit  of  questions 
determined  in  that  suit.3  ^ 

A  receiver  of  the  whole  property  may  be  appointed  in  a  partition  suit.4 

All  persons  entitled  to  a  share  on  partition,  including  the 
wife,  mother,  or  grandmother,  and  purchasers  of  undivided 
shares  5  or  mortgages,  should  be  parties  to  a  suit  for  partition.6 

A  suit  for  partition  must  include  all  the  property7,  which 
is  partible  7  and  available  for  partition  at  the  time,8  and  is 
within  the  limits  of  the  jurisdiction  of  the  Court  in  which  the 
suit  is  brought.9 

There  is  authority  that  when  the  suit  does  not  include  all  the 


1  Sunjanarayana  2liirii  v.  Tam- 
i manna  (1901),  25  Mad.  504. 

2  Act  IX.  of  1908,  Sched.  I.  art. 

127.  See  Suroda  Soondury  Dossec 
v.  Doyamoyce  Dosscc  (1880),  5  Calc. 
938  ;  Jaganatha  v.  Ramahkadra 
(1888),  11  Mad.  380;  Dkoorjeti 

Subbaya  v.  Dkoorjeti  Venlcayya 
(1906),  30  Mad.  201  ;  Ajodhya  Pur  shad 
v.  Mahadeo  Purskad  (1909),  14  C.  W. 
N.  221  ;  Babaji  Alcdba  v.  Dattu 
Laxman  (1912),  37  Bom.  64  ;  14  Bom. 
L.  R.  923 ;  Manjaya  v.  Shanmitga 
(1913),  38  Mad.  684. 

3  Parsotam  Mao  Tantia  v.  Radha  Bai 
(1910),  32  All.  469;  Nalmi  Kanta 
Lahiri  v.  Santa moyi  Debya  (1914),  41 
I.  A.  247 ;  ID  C.  W.  X.  31 ;  17  Bom. 
L.  R.  I. 

4  Poreshuith  Mooherjee  v.  Omerto 
Xaulh  Mitter  (1890),  17  Calc.  614. 

5  Ante,  p.  331.  Laljeet  Singh  v. 
Raj  Coomar  Singh  (1873),  12  B.  L. 
R.  373^  at  p.  383  ;  20  W.  R.  C.  R. 
336,  at  p.  340. 

6  Civil  Procedure  Code  (Act  V.  of 
1908),  order  i.  rules  3,  4;  Act  XIV.  of 
1882,  ss.  26,  28  ;  Nalini  Kania  Lahiri 
v.  Sarmmoyi  Debya  (1914),  41  I.  A. 
247 ;  19  0.  W.  X.  531  ;  17  Bom. 
L.  R.  1 ;  PaJtaladh  Singh  v.  Luchmun - 
butty  (Musmmut)  (1869),  12  W,  R.  C. 
R.  256. 


7  Civil  Procedure  Code,  1908,  Sched. 
I.  order  ii.  r.  1 ;  Act  XIV.  of  1882,  s. 
43 ;  Hasmat  Rai  ( Koer )  v.  Sunder  Das 
(18S5),  11  Calc.  396,  and  cases,  note  8 
below ;  Trimbah  Dixit  v.  Narayan 
Dixit  (1874),  11  Bom.  H.  C.  69  ;  Qan- 
pat  v.  Annaji  (1898),  23  Bom.  144  ; 
Nanabhai  Vallabhdas  v.  Nathabhai 
Ilaribhai  (1870),  7  Bom.  H.  C.  A.  C. 
46 ;  Narayan  Babaji  v.  Nana 
Manohar  (1870),  7  Bom.  H.  C.  A.  C. 
153,  at  p.  178  ;  Haridas  Sanyal  v. 
Pran  Ncdh  Sanyal  (1886),  12  Calc, 
566.  Conlra  Padmamani  Dasi  (Sri- 
?nati)  v.  Jagadamba  Dasi  ( Srimati ),  6 
B.  L.  R.  134,  at  p.  140-  See  ParbaM 
Churn  Deb  v.  Ain-ud-deen  (1881),  7 
Calc.  577 ;  9  C.  L.  R.  170. 

8  See  Pattaravy  Mudali  v.  Audi - 
mula  Mudali  (1870),  5  Mad.  H.  C. 
419.  Thus,  where  property  has  been 
mortgaged  with  possession  it  need 
not  be  brought  into  the  partition: 
Kristayya  v.  Narasimham  (1900),  23 
Mad.  60S  ;  Balkrishna  Vithal  v.  Bari 
Shankar  (1871),  8  Bom.  H.  C.  A.  C. 
64 ;  Narayan  Babaji  v.  Pandurang 
Ramchandra  (1875),  12  Bom.  H.  C. 
148,  at  p.  155 ;  Shivmurteppa  v. 
Virappa  (1899),  24  Bom.  128  ;  1  Bom. 
L.  R.  620. 

9  Punchamn  Mullieh  v.  Shib  Chun 
der  Mullieh  (1887),  14  Calc.  835. 
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coparcenary  property  the  suit  should  be  dismissed,1  but  it  is  submitted 
that  where  the  objection  is  raised,  the  proper  course  is  to  permit  the 
plaintiff  to  amend  his  plaint  so  as  to  include  the  whole  property.2 

Where  by  mistake  or  fraud  property  is  omitted  from  the  partition  a 
subsequent  suit  lies.3 

In  a  suit  filed  in  the  ordinary  original  jurisdiction  of  a  High  Court 
there  is  no  difficulty  in  including  other  property  after  an  interlocutory 
decree  for  partition. 

In  a  suit  for  partition  the  judge  must  first  find  that  the  plaintiff  had 
a  title  to  the  property.4 

A  defendant  may  insist  that  joint  property  which  is  not 
mentioned  in  the  plaint  be  brought  into  the  partition,5  even 
if  it  be  situate  outside  the  territorial  jurisdiction  of  the  Court 
in  which  the  suit  is  brought,6  provided  it  can  be  dealt  with  in 
the  suit,  but  be  cannot  require  the  plaintiff  to  bring  into  the 
partition  land  which  is  outside  British  India.7 

Where  no  objection  is  raised  by  the  parties  there  seems  rartui 
to  be  no  reason  why  a  partial  partition,  which  is  partial  either  partltlon* 
as  to  property  8  or  as  to  the  parties,  should  not  be  effected  even 
in  a  suit.9 

There  would  be  a  right  to  subsequent  partition.10 


When  the  coparcenary  property  is  situate  within  the  juris-  Property 
diction  of  more  than  one  Court,  suits  can  be  brought  in  the 
several  Courts  having  jurisdiction.11  jurisdictions. 


1  See  Jogendra  Nath  Mukerji  v. 
Jugobundhu  Maker ji  (1886),  14  Calc. 
122  ;  Ramjoy  Ghose  v.  Ram  Runjun 
Chuckerbutti  (1881),  8  C.  X.  R.  367 ; 
Haridas  Sanyal  v.  Rran  Nath  Sanyal 
(1886),  12  Calc.  566. 

2  See  Punchanun  MulUck  v.  Shib 
Chunder  MuUick  (1887),  14  Calc.  835 ; 
Mukunda  Lai  Chakravarti  v.  Jogesh 
Chunder  Chakravarti  (1916),  20  C.  W. 
N.  1276 ;  1  Patna  L.  X  393. 

8  Mukunda  Led  Chakramrti  v. 
Jogesh  Chunder  Chakravarti  (1916),  20 
C.  W.  N.  1276;  1  Patna  L.  X  393. 

4  Shashi  Bhushan  Beed  v.  Jotindra 
Nath  Roy  Chowdhry  (1911),  38  Calc. 
681. 

5  See  Shivmurteppa  v.  Virappa 
(1899),  24  Bom.  128 ;  1  Bom.  L.  R. 
620. 

®  Mari  Narayan  Brahme  v.  Gan- 
pairav  Daji  (1883),  7  Bom.  272 ; 
LaUjed  Singh  (Baboo)  v.  Rag  Coomar 

ifx. 


Singh  (Baboo)  (1876),  25  W.  R.  353  ; 
Ram  Lochun  Rattuck  v.  Rughoobur 
Dyal  (1871),  15  W.  R.  C.  R.  Ill ;  Bala - 
ram  Bhaskarji  v.  Ramchandra  Bha - 
skarji  (1898),  22  Bom.  922,  at  p.  928. 

7  Ramackarya  v.  Amntacharya 
(1893),  18  Bom.  389;  Purushottam  v. 
Atmaram  (1899),  23  Bom.  597 ;  PBom. 
L.  R.  76. 

8  See  Chandar  Shekhar  v.  Kundan 
Lai  (1908),  31  All  3. 

9  See  Manjanatha  Shanabhaga  v. 
Narayana  Sha-nabhaga  (1882),  5  Mad. 
362.  As  to  a  partial  part^ion  by 
arrangement,  see  ante,  p.  344. 

1 0  Bhowani  Proshad  Shdhu  v.  J ugge* 
noth  Shahu  (1909),  13  a  W.  N.  309  ; 
Moonsharam  Chakravarty  v.  Gonesh 
Chandra  Chakravarty  (1912),  17  C.  W. 
K  521 ;  see  arde>  p.  341. 

11  Subba  Rau  v.  Rama  Rau  (1867), 
3  Mad.  H.  C.  376 ;  Punchanun  MuZ- 
lick  y.  Shib  Cfmnder  MuUick  (1887), 

3  'V 
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When  there  is  property  of  the  family  held  jointly  by  the  whole 
family  with  other  persons,  a  separate  suit  should  be  brought 
for  partition  of  such  property,1  except  where  such  persons  have 
bought  the  interests  of  coparceners  in  the  whole  coparcenary 
property. 

A  separate  suit  will  lie  with  regard  to  property  which 
belongs  to  some  of  the  coparceners  only.2 

A  purchaser  of  a  share  of  one  of  the  coparceners  in  a  portion 
of  the  coparcenary  property  is,  when  such  purchase  is  permis¬ 
sible,3  entitled  to  bring  a  suit  for  partition  of  that  portion  only, 
when  such  partial  partition  will  not  cause  much  inconvenience 
to  the  other  sharers,4  but  any  coparcener  may  require  his  share 
in  the  whole  of  the  coparcenary  property  to  be  ascertained  and 
partitioned  in  such  suit.5 

A  coparcener  is  entitled  to  bring  against  such  purchaser 
a  partition  suit  limited  to  the  property  so  purchased.6 

As  to  the  rights  of  purchasers  or  mortgagees  of  shares  on  a  partition, 
see  ante,  pp.  301—303. 

Where  a  portion  of  the  family  property  has  passed  entirely  into  the 
hands  of  strangers,  there  is  no  reason  why  the  right  thereto  should  not  be 
determined  without  reference  to  the  remaining  property  of  the  family.7 

In  the  case  of  a  clecree  for  partition  and  of  a  partition  by 
arrangement,  it  is  necessary  to  ascertain  the  amount  of  the 
coparcenary  property,  and  what  is  available  for  partition. 


14  Calc.  835;  Bahrain  Bhaskarji  v. 
Ramchandra  Bhaskarji  (1898),  22 
Bom.  922.  See  J  air  am  Narayan  Raje 
v,  Atmaram  Narayan  Raje  (1880), 
4  Bom.  482  ;  Padmamani  Lasi  ( Sri - 
matt)  v.  Jagadamba  Dasi  ( Srimati ) 
(1871),  6  B.  L.  R.  134;  Ram  HarakJi 
v.  Ram  Lai  (1910),  38  All.  217.  Cf. 
Abdul  Karim  Sahib  v.  Badrudeen 
Sahib  (1904),  24  Mad.  216. 

1  See  Purushottam  v.  Atmaram 
Janardan(l§§§),  23  Bom.  597  ;  1  Bom. 
L.  R.  76. 

2  Lachmi  Narain  v.  Janki  Das 
(1901),  23  All.  216. 

3  Ante,  pp.  301,  302. 

4  Har%  Kristna  Chowdary  (. Duvvada ) 
v.  Venkata  Lakshmi  Narayana  (Sri- 
pada)  (1910),  34  Mad.  402.  A  different 
view  was  taken  in  Manjaya  v.  Shan- 
mugfa  (1913),  38  Mad,  684, 

5  Murarrao  v.  Sitaram  (1898),  23 
Bom,  184;  SHwmteppa  y.  Virajypa 


(1899),  24  Bom.  128;  1  Bom.  L,  R. 
620 ;  see  Pandurang  Anandrav  v. 
Bhaskar  Shadashiv  (1874),  11  Bom. 
H.  C.  72 ;  Ram  Mohan  Lai  v.  MuU 
chand  (1905),  28  All.  39 ;  Iburamsa 
Rowthan  v.  Theruvenkaiasami  Naick 
(1910),  34  Mad.  269.  See  Venka - 
taram,a  v.  Mecra  Labai  (1859),  13  Mad. 
275,  approved  of  in  Palani  Konan  v. 
Masa  Konan  (1896),  20  Mad.  243 ; 
Subramanya  Chettyar  v.  Padmanobha 
Chettyar  (1896),  19  Mad.  267.  See, 
however,  Hasmat  Rai  ( Koer )  v.  Sunder 
Las  (1885),  11  Calc.  396,  at  p.  399. 

6  Ram  Charan  v.  Ajudhia  Prasad 
(1905),  28  AIL  50  ,*  Chinna  Sanyasi 
Razu  ( Sripati )  v.  Suriya  Razu  ( Sri - 
pali)  (1882),  5  Mad.  196;  Subramanya 
Ghettyar  v.  Padmanabha  Chettyar 
(1896),  19  Mad.  267.  See  Venkayya 
v.  Lakshmayya  (1892),  16  Mad.  98. 

7  Subbarazu  v.  Venkatafcdmm 
(1891),  15  Mad,  234- 
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The  presumption  is  that,  “  in  the  absence  of  evidence,  the  property 
for  partition  is  such  as  exists  at  the  time  of  the  suit  for  partition.1”  1 

An  inquiry  as  to  what  the  coparcenary  property  consists  of  generally 
involves,  it  is  submitted,  an  account  of  the  rents  and  profits  which  have 
been  received  by  the  manager.2 

Where  one  member  of  the  family  has  been  entirely  excluded  from  Account  of 
the  enjoyment  of  the  property,  he  would  be  entitled  to  an  account  of  me8ne  Profi^. 
mesne  profits  on  an  ordinary  footing. 3 

An  account  of  mesne  profits  is  also  allowed  when  an  arrangement  for 
the  enjoyment  of  the  property  in  specific  and  definite  shares  has  been 
disturbed  4 

In  the  absence  of  an  express  agreement,  a  coparcener  is  not  entitled  Improve* 
to  credit  for  sums  laid  out  by  him  in  the  improvement  or  upkeep  of  the  xnen 
coparcenary  property.5 

Provision  must  first  bo  made  for  all  debts  due  by  the  family 
as  such,6  including  debts  due  by  the  father  of  separating 
brothers,7  and  also  for  all  proper  charges  upon  the  family 
property  for  maintenance,8  the  marriages  of  dependent  female 
members,9  the  expenses  of  whose  marriages  are  not  payable  out 
of  individual  shares,  and  such  religious  ceremonies  as  are  pay¬ 
able  by  the  whole  family,10  and  cannot  be  adjusted  so  as  to  be 
paid  out  of  individual  shares. 


1  Damodardas  Mancklal  v.  TJttam- 
ram  Maneklal  (1892),  9  Bom.  271,  at 
p.  279. 

2  See  ante,  p.  272. 

3  Krishna  v.  Subbayina  (1884),  7 
Mad.  564  ;  Bhivrav  v.  Sitctram  (1894), 
19  Bom.  532  ;  Konerrav  v  Gurrav 
(1881),  5  Bom.  589,  at  p.  595; 
Venkata  Narasimha  Appa  Row  Ba¬ 
hadur  (Rajah)  v.  Narayya  Appa  Row 
Bahadur  (Rajah)  (1879),  7  I.  A.  38, 
at  p.  51  ;  2  Mad.  128,  at  p.  137 ;  6 
0.  L.  R.  153,  at  p.  162.  See  Civil 
Procedure  Code  (Act  V.  of  1908), 
order  xx.  rule  12. 

4  Shankar  Baksh  v.  Hardeo  BaJcsh 
(1888),  16  L  A.  71;  16  Calc.  397. 
See  Ramabhadra  (Rajah  Seirucherla) 
v.  Virabhadra  Suryanaraya?ia  (Rajah 
Seirucherla)  (1899),  26  I.  A.  167 ;  22 
Mad.  470  ;  3  C.  W.  N.  533  ;  1  Bom. 

L.  R.  388. 

6  Muttusvami  Gaundan  v.  Subbira- 
maniya  Gaundan  (1863),  1  Mad.  H.  C. 
309.  See  post,  p.  356. 

6  See  ante,  p.  276. 

7  Toura  Ohand  v.  Reeb  Ram  (1866), 

3  Mad.  H.  C.  IV,  at  p.  181 ;  Laksb 


man  Dada  A  aik  v.  Ramchandra 
Dada  A 7 aik  (1876),  1  Bom.  561 ; 
u  Dayabhaga,”  chap.  i.  para.  47 ; 

“  Vyavahara  Mayukha,”  chap.  iv.  s. 

6,  paras.  1,  2  ;  chap.  v.  s.  5,  para. 
14;  Colebrookc’s  £t  Digest,”  vol.  iii. 
pp.  73,  389,  390. 

s  Ante,  pp.  234,  235,271. 

9  “  Dayabhaga,”  chap.  iii.  s.  2, 
para.  39;  £t  Mitakshara,”  chap.  i.  s. 

7,  para.  5;  Colebrooke's  “Digest,” 
vol.  iii.  p.  96;  Strange’s  ££  Hindu 
Law,55  vol.  ii.  p.  313. 

10  As  to  the  expenses  of  initiation, 
see  “Mitakshara,”  chap.  i.  s.  7, 
paras.  3,  4  ;  “  Dayabhaga,”  chap.  iii. 
s.  2,  para.  41 ;  Colebrooke’s  ££  Digest,” 
vol.  iii.  pp.  96,  97  ;  Srinivasa  Iyengar 
v.  Thincvengadathaiyangar  {1914),  38 
Mad.  556.  As  to  the  funeral  expenses 
of  the  mother,  see  Vaidyanatha  Aiyar 
v.  Aiyasami  Aiyar  (1908),  32  Mad.  191. 
In  a  suit  for  partition  brought  by  a 
Hindu  against  his  father  and  brothers, 
the  brothers  (but  not  the  children  of 
brothers)  are  entitled  to  have  set 
apart  from  the  family  property  a  sum 
efficient  to  defray  the  expenses  of 
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No  provision  is  to  be  made  for  the  expenses  of  the  marriage  of  a  copar¬ 
cener  who  was  unmarried  at  the  time  of  the  severance  of  the  joint  family.1 

An  arrangement  may  be  made  for  the  expenses  of  the  marriages  of  the 
daughters  of  brothers,  who  are  making  the  partition.2 

Each  member  of  the  coparcenary  is  obliged  to  bring  into 
hotchpot,  and  submit  to  partition  any  coparcenary  property, 
or  property  acquired  from  coparcenary  funds  which  may  be 
in  his  hands.3 

He  is  not  required  to  account  for  money  which  has  been 
received  by  him  for  his  expenses.4 

Where  a  single  coparcener  has  purported  to  deal  with  a  defined  portion 
of  the  family  property  as  if  it  were  his  own,  it  may  be  equitable  to  allot 
such  portion  to  the  purchaser  if  possible.5  Where  he  has  dealt  with  a 
share  in  a  defined  portion,  it  may  be  equitable  on  partition  to  allot  him  a 
share  in  such  portion.  If  such  course  be  not  equitable  or  practicable, 
the  alienee  would  only  have  a  right  of  compensation  against  the  alienor 
personally.6 

Where  a  coparcener  has,  by  arrangement  or  without  objection, 
occupied  a  particular  portion  of  the  family  property,  or  where  he  has 
laid  out  his  separate  money  on  a  certain  portion  of  the  property,  it  may 
be  equitable  to  allot  to  him  the  portion  occupied,  or  improved  by  him, 
provided  that  he  does  not  thereby  get  more  than  his  share. 

In  one  case,7  where  a  coparcener  built  with  his  separate  money  a  house 
upon  ground  belonging  to  the  family,  the  Court  held  that  each  of  the  co¬ 
parceners  was  entitled  to  a  share  in  the  house  and  the  site  upon  which  it 
was  built,  equal  in  value  to  his  share  of  the  site. 

How  partition  When  the  property  is  partible  and  capable  of  partition, 
Comtby  the  Court  will  ordinarily  order  a  partition  by  metes  and 
bounds. 


Partition  Aet, 
1S93. 


Power  to 
Court  to 


The  following  provisions  of  the  Partition  Act,  1893, 8  apply  to  all 
partitions  by  the  Court,  but  do  not  affect  any  local  law  providing  for  the 
partition  of  immovable  property  paying  revenue  to  Government. 

Sec *2.  Whenever  in  any  suit  for  partition  in  which,  if  instituted  prior 


their  prospective  thread,  betrothal, 
and  marriage  ceremonies,  such  sum 
to  be  calculated  according  to  the  ex¬ 
tent  of  the  family  property :  J airam  v. 
Nathu  (1906),  31  Bom.  54 ;  8  Bom. 
L.  R.  632. 

1  Narayana  v.  Ramalinga  (1915), 
39  Mad,  587,  differing  from  Srinivasa 
Iyengar  v.  Thiruvengadathaiyangar 
(1914),  38  Mad.  556. 

2  A nardanarayana  Iyer  v.  Savithri 
Ammcd  (1911),  36  Mad.  151. 

®  Lakshman  Dada  Naik  v.  Ram- 
chandra  Dada  Naik  (1876),  l  Bom, 


561.  See  ante ,  p.  254. 

4  Ibid. ;  Konerravv.  Gurrav  (1881), 
5  Bom.  589,  at  p.  595. 

5  Pandurang  Anandrav  v.  Bhaskar 
Shadashiv  (1874),  11  Bom.  H.  C.  72; 
Udaram  Sitaram  v.  Ranu  Panduji 
(1875),  11  Bom.  H.  C.  76;  Narayan  v. 
Gumnaji  (1903),  5  Bom.  L.  B.  945. 

6  Aiyyagari  Venkataramayya  v. 
Aiyyagari  Ramayya  (1902),  25  Mad. 
690,  at  pp.  718,  719. 

7  Vithoba  Barn  v.  Hariba  Bava 
(1869),  6  Bom.  H.  C.  A.  C.  54, 

*  Act  IV,  of  1893. 
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to  the  commencement  of  this  Act,  a  decree  for  partition  might  have  been  order  sale 
made,  it  appears  to  the  Court  that,  by  reason  of  the  nature  of  the  property  instead  of 
to  which  the  suit  relates,  or  of  the  number  of  the  shareholders  therein,  or  pardtionsuits. 
of  any  other  special  circumstance,  a  division  of  the  property  cannot  reason¬ 
ably  or  conveniently  be  made,  and  that  a  sale  of  the  property  and  distribu¬ 
tion  of  the  proceeds  would  be  more  beneficial  for  all  the  shareholders,  the 
Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  such  shareholders 
interested  individually  or  collectively  to  the  extent  of  one  moiety  or  up¬ 
wards,  direct  a  sale  of  the  property  and  a  distribution  of  the  proceeds.1 

Sec.  3.  (1)  If,  in  any  case  in  which  the  Court  is  requested  under  the  Procedure 
last  foregoing  section  to  direct  a  sale,  any  other  shareholder  applies  for  ^ben  sharer 
leave  to  buy  at  a  valuation  the  share  or  shares  of  the  party  or  parties  ask-  ^®rtakes  to 
ing  for  a  sale,  the  Court  shall  order  a  valuation  of  the  share  or  shares  in 
such  manner  as  it  may  think  fit  and  offer  to  sell  the  same  to  such  share¬ 
holder  at  the  price  so  ascertained,  and  may  give  all  necessary  and  proper 
directions  in  that  behalf. 


(2)  If  two  or  more  shareholders  severally  apply  for  leave  to  buy  as 
provided  in  sub-section  (1),  the  Court  shall  order  a  sale  of  the  share  or 
shares  to  the  shareholder  who  offers  to  pay  the  highest  price  above  the 
valuation  made  by  the  Court. 

(3)  If  no  such  shareholder  is  willing  to  buy  such  share  or  shares  at 
the  price  so  ascertained,  the  applicant  or  applicants  shall  be  liable  to  pay 
all  costs  of  or  incident  to  the  application  or  applications. 

Sec.  4.  (1)  Where  a  share  of  a  dwelling-house  belonging  to  an  un-  Partition  suit 
divided  family  2  has  been  transferred  to  a  person  who  is  not  a  member  of  by^tr^is^ree 
such  family  and  such  transferee  sues  for  partition,  the  Court  shall,  if  any  dwelling- 
member  of  the  family  being  a  shareholder  shall  undertake  to  buy  'the  house, 
share  of  such  transferee,  make  a  valuation  of  such  share  in  such  manner 
as  it  thinks  fit  and  direct  the  sale  of  such  share  to  such  shareholder,  and 
may  give  all  necessary  and  proper  directions  in  that  behalf. 

(2)  If  in  any  case  described  in  sub-section  (1)  two  or  more  members 
of  the  family  being  such  shareholders  severally  undertake  to  buy  such 
share,  the  Court  shall  follow  the  procedure  prescribed  by  sub-section  (2) 
of  the  last  foregoing  section. 

5.  In  any  suit  for  partition  a  request  for  sale  may  he  made  or  an  under-  Representa- 
taking,  or  application  for  leave,  to  buy  may  be  given  or  made  on  behalf  tion  of 

of  any  party  under  disability  by  any  person  authorized  to  act  on  d^bihty!^61^ 
behalf  of  such  party  in  such  suit,  but  the  Court  shall  not  be  bound  to 
comply  with  any  such  request,  undertaking,  or  application  unless  it  is 
of  opinion  that  the  sale  or  purchase  will  be  for  the  benefit  of  the  party 
under  such  disability. 

6.  (1)  Every  sale  under  section  2  shall  be  subject  to  a  reserved  Reserved 
bidding,  and  the  amount  of  such  bidding  shall  be  fixed  by  the  Court  in 

such  manner  as  it  may  think  fit  and  may  be  varied  from  time  tojfime.  shareholders. 

(2)  On  any  such  sale  any  of  the  shareholders  shall  be  at  liberty  to  bid 
at  the  sale  on  such  terms  as  to  non-payment  of  deposit  or  as  to  setting  off 
or  accounting  for  the  purchase-money  or  any  part  thereof  instead  of  paying 
the  same  as  to  the  Court  may  seem  reasonable. 


1  Hirakore  ( Bai )  v.  Trikamdas  the  right,  Vaman  Vishnu  Gokhale  v. 
(1907),  4  Bom.  103.  Vasudev  Morbhat  Kale  (1898),  23 

l  Ownership,  not  occupation,  gives  Bom.  73. 
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(3)  If  two  or  more  persona,  of  whom  one  is  a  shareholder  in  the  property, 
respectively  advance  the  same  sum  at  any  bidding  at  such  sale,  such  bidding 
shall  be  deemed  to  be  the  bidding  of  the  shareholder. 

7.  Save  as  hereinbefore  provided,  when  any  property  is  directed  to 
be  sold  under  this  Act,  the  following  procedure  shall,  as  far  as  practicable, 
bo  adopted,  namely : — 

(a)  if  the  property  be  sold  under  a  decree  or  order  of  the  High  Court 

of  Calcutta,  Madras  or  Bombay  in  the  exercise  of  its  original 
jurisdiction,  or  of  the  Court  of  the  Recorder  of  Rangoon,1  the 
procedure  of  such  Court  in  its  original  civil  jurisdiction  for  the 
sale  of  property  by  the  Registrar ; 

(b)  if  the  property  be  sold  under  a  decree  or  order  of  any  other  Court, 

such  procedure  as  the  High  Court  may  from  time  to  time  by 
rules  prescribe  in  this  behalf,  and  until  such  rules  are  made  the 
procedure  prescribed  in  the  Code  of  Civil  Procedure  2  in  respect 
of  sales  in  execution  of  decrees. 

8.  Any  order  for  sale  made  by  the  Court  under  section  2,  3,  or  4  shall 
be  deemed  to  be  a  decree  within  the  meaning  of  section  2  of  the  Code  of 
Civil  Procedure.2 

9.  In  any  suit  for  partition  the  Court  may,  if  it  shall  think  fit,  make  a 
decree  for  a  partition  of  part  of  the  property  to  which  the  suit  relates 
and  a  sale  of  the  remainder  under  this  Act. 

10.  This  Act  shall  apply  to  suits  instituted  before  the  commencement 
thereof,  in  which  no  scheme  for  the  partition  of  the  property  has  been 
finally  approved  by  the  Court. 

A  Civil  Court  cun  make  a  decree  for  a  partition  of  an  estate 
paying  revenue  to  Government,  but  cannot  carry  out  his 
decree,3  unless  no  separate  allotment  of  the  revenue  be  asked 
for.4  If  the  decree  be  for  the  partition,  or  for  the  separate 
possession  of  a  share  of  an  undivided  estate  assessed  as  such 
to  the  payment  of  undivided  revenue  to  Government,5  the  parti¬ 
tion  of  the  estate  or  the  separation  of  the  share  shall  be  made  by 
the  Collector  according  to  the  law,  if  any,  for  the  time  being  in 
force  for  the  partition,  or  the  separate  possession  of  such 
estate.6 


1  This  now  would  bo  the  Chief 
Court  of  Lower  Burrnah  in,  the 
exercise  of  its  original  civil  juris¬ 
diction.  See  Act  VI.  of  1900. 

2  Act  V.*of  1908. 

8  Meherban  Rawoot  v.  Behan  Lai 
Barth  (1896),  23  Calc.  679 ;  Datta - 
traya  Vithal  v.  Mahadaji  Parashram 
(1891),  16  Bom.  528  ,*  Ram  joy  Ghose 
Y.  Ramrunjun  Chucherbutti  (1881),  8 

0.  L.  R.  367  j  Parbhudas  Lahfimidas 

v.  Sharikarbhai  (1886),  11  Bom.  662 ; 

Chundemath  Nundi  v.  Bar  Narain 


Deb  (1881),  7  Calc.  153. 

1  Jogodishury  Debea  v.  Kailash 
Chundra  LaMry  (1897),  24  Calc.  725 ; 
1  C.  W,  N.  374. 

s  This  does  not  include  a  ryotwari 
estate  in  Madras,  Muttuchidambara 
v.  Karuppa  (1884),  7  Mad.  382,  or  a 
share  of  a  certain  defined  portion  of 
a  mahal,  Ram  Dayal  v.  Megu  Lai 
(1884),  6  All.  452. 

6  Civil  Procedure  Code  (Act  V.  of 
1908),  s.  54. 
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Xo  Civil  Court,  except  the  Bombay  High  Court,  can  entertain  a  suit 
or  an  application  for  the  partition  of  a  Gujarat  taluqdari  estate.1 2 

The  law  relating  to  the  partition  of  revenue-paying  estates  is  to  be  Partition  by 
found  in  the  following  enactments : — 

For  Ajmere. — Reg.  II.  of  1877. 

For  Bengal.— Regulations  VIII.  of  1793,  XVIII.  of  1812,  and  VII.  of 
1822 ;  Act  V.  (Ben.  C.)  of  1897. 3 

For  Madras.— Mad.  Reg.  II.  of  1803 ;  Act  II.  of  1884. 

For  Assam. — Reg.  I.  of  1886,  ss.  96-121,  154. 

For  Bombay. — Act  X.  of  1876;  Act  V.  (Bom.  C.)  of  1879,  ss.  113, 

114;  Act  VI.  (Bom.  C.)  of  1888. 

For  the  Central  Provinces, — Act  XVIII.  of  1881,  s.  136,  as  amended 
by  Act  XVI.  of  1889,  s.  26. 

For  the  United  Provinces.— Act  III.  (N.  W.  P.  C.)  of  1901,  ss.  105-140, 

203. 3 


For  the  Punjab.— Act  XVII.  of  1887,  ss.  112-135,  158. 
For  Coorg. — Reg.  I.  of  1899. 


Partition  does  not  annul  the  filial  relation  nor,  subject  to  the  Effect  of 
preference  of  an  undivided  son,4  or  brother,5  the  right  of  Partltl0n* 
inheritance  incidental  to  such  relation.6 


Reunion. 

The  parties  to  a  partition,7  or  some  of  them,8  may  reunite  Reunion, 
so  as  to  constitute,  after  such  reunion,  a  joint  family,  and  to 
remit  them  to  the  same  status  as  before  the  partition.9 

The  question  as  to  whether  there  has  been  a  reunion  is  a  question  of 
fact.10 


1  Act  VI.  (Bo.  C.)  of  1888,  s.  21. 

2  See  Tajamal  Ali  v.  Mussud  Ali 
(1910),  14  C.  W.  N.  632. 

3  See  Jagan  Nath  v.  Tirbeni  Sahi 
(1908),  31  All.  41. 

*  Post,  p.  381. 

5  Post,  p.  391. 

6  Marudayi  v.  Doraisami  Karam- 
bian  (1907),  30  Mad.  348 ;  Bamappa 
Naicken  v.  Sithammal  (1879),  2  Mad. 
182. 

7  Balabux  Ladhuram  v.  Bukhmabai 

(1903),  30  I.  A.  130,  at  p.  136;  30 

Calc.  725,  at  p.  734 ;  7  C.  W.  N.  642, 
at  p.  646  ;  5  Bom.  L.  R.  469 ;  Pran 
Kishen  Paul  Chowdry  v.  Mothooramo- 
hun  Paul  Chowdry  (1865),  10  M.  I.  A. 
403  ;  4  W.  R.  P.  C.  II ;  Vishvanaih 
Gangadhar  v.  Krishnaji  Qangadhar 

(1866),  3  Bom.  H.  C.  A.  C.  69.  See 


Lakshmibai  v.  Oaiipat  Moroba  (1867), 
4  Bom.  H.  C.  0.  C.  150,  at  pp.  165, 166. 
Persons  who  have  never  been  joint 
cannot  “  reunite, 53  Akshay  Chandra 
Bhattacharya  v.  Bari  Das  Goswami 
(1908),  35  Calc.  721 ;  12  C.  W.  N.  51 L 

8  See  Abhai  Chum  Jana  v.  Mangal 
Jana  (1892),  19  Calc.  634;  Tara 
Chand  Ghose  v.  Pudum  Lochun  Ghose 
(1 866),  5  W.  R.  C.  R.  249. 

9  They  will  succeed  by  survivorship, 
Narasimha  Charlu  v.  Venkata  Singa- 
ramma  (1909),  33  Mad.  165.  See, 
however,  Mayne’s  “  Hindu  Law,”  8th 
ed.,  pp.  824-826.  As  to  the  law  of 
inheritance,  see  post,  pp.  414,  415. 

10  Baghubir  Singh  v.  Motikunwar 
(1912),  35  All.  41 ;  17  C.  W.  N,  443  ; 
15  Bom.  L.  R.  426. 
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There  must  be  a  complete  junction  of  estate  with  an  intention  to  reunite, 
and  not  a  mere  living  together,1  or  joint  enjoyment  of  the  property*2 

Where  any  of  their  descendants  think  fit  to  unite,  they  may  do  so ; 
hut  such  a  union  is  not  a  reunion  in  the  sense  of  the  Hindu  law,  and  does 
not  affect  the  inheritance.3 

According  to  the  Mitakshura,4 *  reunion  is  restricted  to 
three  classes  of  cases,  namely,  (1)  between  father  and  son, 
(2)  between  brothers,  (8)  between  paternal  uncle  and  nephews.6 
The  same  view  is  taken  in  the  Smriti  Chandrika,6  the  Daya- 
bhaga,7  the  Yiramiirodaya,8  and  the  Mayukha.9  The  Mithila 
school  permits  any  of  the  late  co-sharers  to  reunite.10 

An  agreement  to  reunite  cannot  apparently  be  made  by,  or  on  behalf 
of,  a  minor.11 

The  burden  of  proof  of  reunion  is  on  the  person  alleging  it.12 


1  Rusi  Mtndli  v.  Sundar  Mendli 
(1910),  37  Calc.  703  ;  Gopal  Chunder 
Daghoria  v.  Kenaram  Daghoria  (1867), 
7  VT.  R.  C.  R.  35  ;  Kuta  Bully  Vircnja 
v.  Kuta  Cli  udu ppa  vu th a mul u  (1S64), 

2  Mad.  H.  C.  235. 

2  See  Balkishen  Das  v.  Ramnarain 
Sahu  (1903),  30  I.  A.  139;  30  Calc. 
738 ;  7  C.  W.  N.  57S ;  5  Bom.  L.  R. 
461. 

8  Vislivanath  Qangadhar  v.  Krish- 
mji  Qangadhar  (1866),  3  Bom.  EL  G. 
A.  C.  69.  See  Krodesh  Ben  v.  Kamini 
Mohun  Sen  (1881),  10  C.  L.  R.  161 ; 
Ram  Bari  Sarnia  v.  Trihi  Ram 
Sarma  (1871),  7  B.  h.  R.  336;  15 

W.  R.  C.  R.  442. 

4  Chap.  ii.  s.  9,  paras.  2,  3. 

8  Basanta  Kumar  Singha  v.  Jogen- 

dra  Nath  Singha  (1905),  33  Calc.  371 ; 


10  0.  W.  N.  236. 

6  Chap.  xii.  para.  1.  Abhai  Churn 
Jana  v.  Mangal  Jana  (1892),  19  Calc. 
634,  at  p.  638. 

7  Chap.  xii.  paras.  3,  4.  See  also 
“  Daya-Krama-Sangraha,”  chap.  v. 
para.  4. 

8  G.  C.  Sarkar’s  translation,  pp. 
168,  169,  205. 

9  Chap.  iv.  s.  19,  para.  1. 

10  “  Vivada  Chintamani  ”  (P.  C. 
Tagore’s  translation),  p.  301 ;  “  Daya- 
Krama-Sangraha,”  chap.  v.  para.  5. 

11  Balabux  Ladhuram  v.  Rukmahai 
(1903),  30  I.  A.  130,  at  p.  136;  30 
Calc.  725,  at  pp.  734,  735 ;  7  C.  W.  N. 
642,  at  p.  646  ;  5  Bom.  L.  R.  469. 

12  Gopal  Chunder  Daghoria  v. 
Kenaram  Daghoria  (1867),  7  W.  R, 
C.  R.  35. 


CHAPTER  X. 


PRINCIPLES  OF  INHERITANCE. 

The  Law  of  Inheritance  is  the  law  as  to  the  devolution  of  Definition, 
property  on  the  death  of  an  absolute  owner  intestate. 

There  is  old  authority  that  when  a  Hindu  relinquishes  all  worldly  Abandon* 
affairs,  his  heir  takes  his  property.1 *  In  the  event  of  such  a  question 
arising  it  would  have  to  be  shown  clearly  that  there  was  a  formal  and  affairs, 
conclusive  abandonment  of  all  interests  in  property. 

Under  the  Bengal  school  of  law  all  the  property  of  which  To  what 
a  Hindu  dies  possessed,  whether  it  be  separate  or  coparcenary,  mhmSnce 
passes  to  his  heir,  if  he  has  made  no  valid  bequest  thereof.2  apphes. 
Under  the  Mitakshara  law  the  heir  is  entitled  only  to — 

(a)  The  separate  acquisitions  of  a  deceased  member  of  a 

coparcenary.3 

(b)  Property  which  had  belonged  to  a  coparcenary  of 

which  the  deceased  was  the  sole  surviving  member.4 

(c)  The  property,  however  acquired,  of  a  deceased  Hindu, 

who  was  at  the  time  of  his  death  separate  from  the 
other  members  of  his  family.5 * * 8 

No  question  of  inheritance  to  coparcenary  property  governed  by  the 


1  Strange’s  “  Hindu  Law,”  vol.  ii. 

p.  185;  Colebrooke’s  “Digest,”  vol.  ii. 
pp.  525,  536 ;  “  Daya-Bhaga,”  chap, 
ii.  para.  57.  See  Eafzoonnissa  Begum 
v.  Radhabinode  Missur ,  Ben.  S.  D.  A. 

1856,  p.  595 ;  Sidh  Naraen  v.  Futeh 

Naraen  (1805),  1  Ben.  Sel.  R.  118 

(new  edition,  156) ;  Jagannath  Pal  v. 
Bidyanand  (1868),  1  B.  L.  R.  114; 

10  W.  R.  C.  R.  172 ;  Dharmapuram 
Pandara  Sannadhi  v.  Virapandiyam 
Pillai  (1898),  22  Mad.  302;  Parish 

Chandra  Roy  v.  Atir  Mahmud  (1913), 
40  Calc.  545. 

8  Dwga  Nath  Pramanih  v.  Chinta- 
mom  Dassi  (1903),  31  Calc.  214;  8 


C.  W.  N.  11. 

3  Katama  Natchiar  v.  The  Rajah  of 
Shivagunga  (1864),  9  M.  I.  A.  543 ;  2 
W.  R.  P.  C.  31 ;  Periasami  v.  Peria- 
sami  (1878),  5  I.  A.  61 ;  1  Mad.  312  ; 

2  C.  L.  R.  81 ;  PitumKoonwar  {Musst.) 
v.  Joy  Kishen  Doss  (1866),  6  W.  R. 
C.  R.  101. 

4  Ante,  pp.  219,  220. 

5  Doorga  Persad  Singh  (Telcuit)  v. 
Doorga  Konwari  {Tehaiini)  (1878),  5 
I.  A.  149,  at  p.  160  ;  4  Calc.  190,  at  p. 
202  ;  3  C.  L.  R.  31,  at  p.  40  ;  Soorjoon 
{ Musumat )  v.  Ishree  Brahmun  (1871), 

3  N.  W.  P.  74. 


Property 
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deceased. 


Vesting  of 
inheritance. 
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Mitakshara  school  of  law  can  arise  when  there  is  a  surviving  coparcener, 
however  remotely  connected  -with  the  deceased. 1 

As  to  the  devolution  of  coparcenary  property,  see  ante,  pp.  236,  237. 

As  to  the  devolution  of  the  separate  property  of  a  member  of  a  tarwad , 
see  Govindan  Nair  v.  Banharan  Nair  (1909),  32  Mad.  351. 

As  to  the  devolution  of  property  which  by  grant  or  custom  passes  to  a 
single  heir,  nets  post.  Chap.  XVII. 

As  to  the  devolution  of  mata  property,  see  Bombay  Matadars  Act  (VI. 
(Bom.  C.)  of  1887),  ss.  9, 10 ;  Daya  Kkushal  v.  BMlchi  (Bai)  (1915),  17  Bom. 
L.  R.  504. 

In  the  absence  of  a  valid  bequest  an  heir  is  entitled  to 
succeed  to  all  property,  which  wras  vested  in  the  deceased  in 
title  or  in  possession  at  the  time  of  his  death,  although  the 
enjoyment  of  the  deceased  therein  may  have  been  postponed.2 

He  is  not  entitled  to  succeed  to  property  which  was  not  so  vested.3 

The  right  of  the  nearest  heir  to  inherit  vests  at  the  moment 
of  the  death  of  the  owner  of  the  property,  or  of  a  female  heir 
taking  a  restricted  estate.4  It  cannot  under  any  circumstances 
remain  in  abeyance  in  expectation  of  the  birth  of  a  preferable 
heir  not  conceived  at  the  time  of  the  owner's  death.5 

The  question  in  each  case  is  who  is  the  nearest  heir  when  the  succession 
opens  out,  i.e.  on  the  death  of  the  propositus  or  on  the  death  of  a  woman 
who  does  not  make  a  fresh  stock  of  descent. 

A  person  who  is  born  between  the  date  of  the  death  of  a  full  owner 
and  the  death  of  a  female  limited  owner  will  take  if  he  is  at  the  latter 
date  the  nearest  heir  of  the  last  full  owner. 6 

It  is  not  obligatory  on  a  Hindu  heir  to  obtain  letters  of  administration 
to  the  estate  of  the  last  owner.7 


1  Ante ,  pp.  236,237. 

2  Rewun  Per  sad  v.  Radha  Beeby 
(Mussumat)  (1846),  4  M.  I.  A.  137, 
at  p.  176 ;  7  W.  R.  P.  C.  35,  at  p. 
40  ;  Hurrosoondery  Debea  Choicdranee 
v.  Rajessurce  Dabea  (1865),  2  W.  R 
C.  R.  321. 

8  Balamma  v.  Pullayya  (1894),  18 
Mad.  168. 

4  Post,  Chap.  XV. 

5  Nilcmml  Lahnri  v.  Jotendro  Mo - 
Jiun  Lahuri  (1881),  7  Calc.  178,  at  p. 
188 ;  8  C.  L.  R.  401,  at  p.  404  ,*  Behari 
Lai  Lai  La  v.  Kailas  Chunder  Laha 
(1896),  1  C.  W.  N.  121 ;  Amrito  Lull 
Dvti  y.  Bumomoni  Dasi  (1898),  25 
Calo.  662,  at  pp.  690,  691  ;  2  C.  W.  N. 

389,  at  p.  396  ;  Koylasnath  Doss  v. 

Qyamonee  Dossee,  W.  R.  1864,  C.  R. 


314 ;  Rash  Beharee  Roy  v.  Nimaye 
Churn ,  Ibid.  223 ;  Kesub  Chunder 
Chose  v.  Bishnopursaud  Bose ,  Ben. 
S.  D,  A.  1860,  vol.  ii.  340  ;  Oordhandas 
v.  Ramcoover  (Bai)  (1901),  26  Bom. 
449 ;  3  Bom.  L.  R,  857  ;  Lakhi  Priya 
v.  Bhairab  Chandra  Cliaudhuri  (1833), 
5  Ben.  Sel.  R.  315  (new  edition), 
369 ;  Banymodht  Chose  v.  Juggodumba 
Dossee ,  2  Sev.  App.  C.  248 ;  Norton  L, 
C.  421. 

®  Seeia  Ram  Gossain  v.  Pulceer 
Chand  Chucherbutty  (1871),  15  W.  R. 
C.  R.  433. 

7  J ogendra  Chunder  Dutt  v.  Apurna 
Dassi  (1908),  13  C.  W.  N.  1190  ;  Baboo 
Sidich  ( Haji )  v.  Ally  Mahomed 
(1904),  30  Bom.  270  ;  6  Bom.  L,  R. 
1135. 
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Ilie  right  can  only  bt*  devested  hy  the  valid  adoption  of  toting  of 
a  son  to  the  late  owner,1  or  by  the  birth  of  a  child  who  wa s inhllit*n** 
conceived  at  the  time  of  his  death  2 3  (or  when  the  succession 
opened  out),'1  and  would  have  had  a  preferential  right  to  the 
inheritance.4 


There  might  also  be  a  ease  where  a  testator  had  made  a  Inquest  to 
operate  in  futuro ;  then  the  estate  of  the  heir  would  be  devested  on  the 
bequest  coming  into  operation.1 ** 

An  estate  once  vested  cannot  be  devested  by  the  birth  of  a  nearer 
heir,  who  was  not  conceived  at  the  time  the  succession  opened  out,  nor 
can  it  be  partially  devested  by  the  birth  of  a  person  who  would  have 
been  a  co-heir  if  he  had  been  born  at  the  time  when  the  inheritance 
vested. 0 

Illustration. 

A  Hindu  died  in  1832  leaving  an  only  son  who  had  been  blind  from 
his  birth,  and  two  widow’s  the  survivor  of  whom  died  in  1849.  On  the 
death  of  the  surviving  widow’,  a  nephew’  succeeded  as  heir,  the  blind 
son  being  by  Hindu  law’  excluded  from  inheritance.7  The  blind  man, 
having  married,  a  son  was  born  to  him  in  1858.  The  blind  man  died  in 
1861.  His  son  did  not  oust  the  nephew’.8 

An  heir  succeeds  by  virtue  of  his  own  right  us  the  nearest  Right  not 
heir,  that  is  to  say,  by  his  own  propinquity,  or  capacity  to  offer  through 
oblations  as  the  case  may  b&  He  does  not  acquire  his  right other9* 
through  or  under  any  other  person.9 

A  person  does  not  take  because  he  was  heir  of  a  person  who  would 
have  taken  if  he  had  survived  the  deceased. 

“Heritable  blood  is  a  foreign  importation  from  a  foreign  law,  and 


1  See  ante,  pp.  193,  198. 

2  Berogah  Moye  {Mt.)  v.  Nubokisse/i 
Boy ,  2  Sev.  App.  C.  239  ;  Norton  L.  C. 
422.  This  has  no  application  to  the 
case  of  a  still-born  child,  Goura 
Ohou'dhrain  (Mussamut)  v.  Ch ummiui 
Chotvdry,  W.  R.  1864,  C  R.  340,  at  p. 
342. 

3  Bash  Beharce  Boy  v.  Nimayc 
Churn,  W.  R.  (18G4),  C.  R.  223. 

4  Cases  ante,  p.  362,  note  5,  and  post, 

p.  373,  note  7.  Aulim  Chund  Dhur  v. 
Bejai  Govind  Bui  rail  (1838),  6  Ben.  SeL 
R.  224  (new  cd.,  278) ;  Bama  Soonduree 
Dossee  v.  Anund  Moyee  Dossee  (1864), 

1  W.  R.  C.  R.  353 ;  Kalidas  has  v. 
Kfishan  Chandra  Das  (1869),  2  B.  L. 

R.  F.  B.  103 ;  11  W.  R.  A.  0.  J.  11  ; 

cf.  Minakshi  v.  Virappa  (1884),  8 

Mad,  89;  JekeyamianY.  Agniswarian, 


(1869),  4  Mad.  H.  C,  307,  at  p.  311  ; 
Hanmant  Bumchandra  v.  Bhimacharya 
(1887),  12  Bom.  105 ;  Gonra  Chow- 
dhrain  (Mussamut)  v.  C  hit  mm  tin  Chow- 
dry,  W,  R.  1864,  C,  R.  340. 

5  See  Bramamayi  Itewi  (Srimuti)  v. 
Jages  Chandra  Butt  (1871),  8  B.  L.  R, 
400,  at  p.  407. 

G  Naras'imha  Baza  v.  Yetrabhadra 
Bazu  (1893),  17  Mad.  287. 

7  Post,  pp.  370,  371, 

8  Kalidas  Das  v.  Kri&han » Cht nd ra 
Das  (1869),  2  B.  L.  R.  F.  B.  103 ;  11 
W.  R.  A.  O.  J.  11 ;  and  see  other 
cases,  post,  p,  374. 

9  See  Brojo  Mohun  Thakoor  v. 
Gource  Per  shad  Choicdhry  (1871),  15 
W.  R.  C.  R.  70 ;  Balamma  v.  Pullaya 
(1894),  18  Mad.  168,  at  p.  170. 
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grafting  it  upon  the  Hindu  system  can  only  lead  to  further  confusion 
and  inconsistency.”  1 

An  heir  is  not  disqualified  because  the  person  through  whom  he  is 
related  to  the  deceased  cannot  take.  Thus  a  sister's  son  succeeds  2  although 
a  sister  cannot  succeed.  The  same  observations  apply  in  the  case  of  a 
mother’s  sister,  a  mother’s  father’s  sister,  a  brother’s  daughter,  a  father’s 
brother’s  daughter,  a  father’s  sister,  a  father's  father’s  brother’s  daughter, 
and  a  father’s  father’s  sister.  If  the  sons  of  these  persons  predecease 
the  owner,  their  sons,  not  being  heirs,  cannot  take  under  the  Bengal  school. 
Again,  the  son  of  a  disqualified  person  may  inherit  by  virtue  of  his  ov  n 
heirship,3  although  his  father  could  not  have  taken.4 

Illustrations . 

(а)  A  son  dies  before  bis  father,  leaving  a  daughter.  The  daughter 
cannot  succeed  to  her  grandfather,  although  if  her  father  had  survived  her 
grandfather,  she  would  have  inherited’  the  property.5 

(б)  A  niece  does  not  take  the  property  of  her  uncle,  although  her  father, 
if  he  had  been  alive,  would  have  inherited. 

Thus,  except  in  some  cases  in  the  Bombay  Presidency,6  a 
widow  cannot,  as  such,  inherit  the  property  of  any  person  other 
than  her  husband,  i.e.  no  right  accrues  to  her  as  widow  to 
succeed  to  a  person  to  whom  her  husband  would  have  been  an 
heir  if  he  had  lived. 

The  widow  of  a  son,7  of  a  son’s  son,8  of  a  daughter’s  son,9  of  a  father,10  of 
a  brother,11  of  an  uncle,12  or  of  a  cousin,13  has  no  right  of  inheritance  as  such. 


1  Chelikani  Tirupati  Bayaningam  v. 
Suraneni  Vencata  Gopala  Narasimha 
Ban  Bahadur  ( Bajah )  (1871),  6  Mad. 
H.  C.  278,  at  p.  287. 

2  Post,  pp.  402,  428. 

8  Post ,  p.  373. 

4  Post ,  pp.  370,  371. 

5  Macnaghten’s  “Hindu  Law,” 
vol.  ii.  p.  176. 

6  Post ,  pp.  412,  413. 

7  Ananda  Bibee  v.  Nownit  Lai 
(1882),  9  Calc.  315 ;  Amrit  ( Bai )  v. 
Manik  {Bai)  (1875),  12  Bom.  H.  C. 
79  ;  Himulta  Qhowdmyn  ( Mussum - 
maut)  v.  Pudoo  Mimee  Ghowdrayn 
( Mussummaut )  (1825),  4  Ben.  Sel. 
R.  19  (new  edition,  25) ;  Bai  Sham 
Bullubh  *v.  Prankishen  Qhose  (1820), 
3  Ben.  Sel.  R.  35  (new  edition,  44) ; 
Aydbulee  ( Mussummaut )  v.  Bajki- 
shen  Sahoo  (1820),  Ibid.  28  (new 
edition,  38) ;  Strange’s  “  Hindu  Law,” 
voL  ii.  pp.  233,  234. 

8  Goomee  (. Mussumat )  v.  Oomrao 
Koonimr  (Mussumat)  (1866),  1  Agra 
H.  C.  149. 


9  W.  Maenaghten’s  “  Hindu  Law,” 
vol.  ii.  p.  47. 

10  Seethai  v.  NacMar  (1912),  37  Mad, 
286 ;  Bamkoommr  v.  TJmmur  (1817), 
1  Borr.  415 ;  Bhyrobee  Bosses  v. 
Nvbkissen  Bhose  (1836),  6  Ben.  Sel. 
R.  53  (new  edition,  61). 

11  Thayammal  v.Annamalai  Mudali 
(1895),  19  Mad.  35;  Peddamuttu 
Viramani  v.  Appu  Bau  (1864),  2 
Mad.  H.  C.  117;  Jogdamba  Koer  v. 
Secretary  of  State  (1889),  16  Calc. 
367 ;  Choora  v.  Busuntce  ( Mussumat ) 
(1866),  1  Agra  H.  C.  174 ;  Jymunee 
Bibiah  ( Mussummaut )  v.  Bamjoy 
Chowdree  (1824),  3  Ben.  Sel.  R.  289 
(2nd  ed.,  385). 

12  Gauri  Sahai  v.  Bukko  (1880),  3 
All.  45 ;  Upendra  Mohan  Tagore  v. 
Thanda  Basi  (1869),  3  B.  L,  R.  A.  C. 
349  ;  12  W.  R.  C.  R.  263. 

15  Soorendronath  Boy  v.  Heera - 
monee  Burmoneah  ( Mussamut )  (1868), 
12  M.  I.  A.  81 ;  1  B.  L,  R.  P.  C.  26 ; 
10  W.  R.  P.  C.  35 
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An  heir  cannot  be  excluded  by  a  testator  from  inheritance  Disinherison, 
otherwise  than  by  a  valid  devise  to  some  other  person.1 

The  course  of  inheritance  prescribed  by  the  Hindu  law  Alteration  of 
cannot  be  altered  by  a  private  arrangement,2  or  by  will,3  but  inheritance, 
there  is  nothing  to  prevent  persons,  in  whom  interests  have 
become  vested  by  inheritance,  making  arrangements  inter  se 
as  to  their  shares,  or  waiving  their  rights.4 

On  property  descending  to  a  male  Hindu  as  heir,  he  becomes  Heir  becomes 

x  x  *■  °  fresh  stock  of 

a  fresh  stock  of  descent,  and  on  his  death  tho  property  passes  descent, 
to  his  heir  and  not  to  the  heir  of  the  previous  owner. 

When  property  descends  to  a  female,  she  does  not,5  except 
in  some  cases  in  Bombay,6  become  a  new  stock  of  descent, 
but  on  her  death  the  person,  who  would  have  been  heir  to 
the  last  full  owner  if  he  or  she  had  been  living  at  the  death 
of  the  female,  takes,  and,  if  a  male,  becomes  a  new  stock  of 
descent. 

Except  in  the  case  of  the  inheritance  of  a  son,  -of  a  son’s  Nearer  heir 

r  excludes  mor 

son,  or  of  a  son’s  son’s  son  to  the  property  of  a  male  Hindu,7  m  remote, 
which  case  the  doctrine  of  representation  excludes  the  rule  of 
preference,8  the  existence  of  a  class  of  nearer  heirs  excludes  all 
members  of  a  more  remote  class.9 

For  example,  a  brother's  son  cannot  succeed  while  there  is  in  existence 
a  brother  capable  of  taking.10 


1  Juitendromohun  Tagore  v.  Ganen - 
dromohun  Tagore  (1872),  I.  A.  Supp. 
vol.  47,  at  p.  79 ;  3  B.  L.  R.  377, 
at  pp.  409,  410  ;  18  W.  R.  C.  P.  359, 
at  p.  371 ;  Toolseydas  Ludha  v. 
Premji  THcumdas  (1888),  13  Bom. 
61,  at  p.  69. 

2  Balkrishna  Trimbak  Tendulkar 
v.  Savitribai  (1878),  3  Bom.  54 ; 

Venkata  Mahapati  Swrya  Rao  Baha¬ 
dur  ( Sri  Raja  Rao)  v.  Venkata  Maha - 
paM  Gangadhara  Rama  Rao  Bahadur 
(Bon.  Sri  Raja  Rao)  (1886),  13  I.  A. 
97  ;  9  Mad.  499. 

®  Juitendromohun  Tagore  v.  Ga- 

mendromohun  Tagore  (1872),  I.  -  A. 

Supp.  vol.  47,  at  pp.  64,  65;  9 
B.  L.  R.  377,  at  p.  394 ;  IS  W.  R.  C.  R. 
359,  at  p.  364 ;  Taraheswar  Roy  (Ku¬ 

mar)  v.  Shoshi  Shikareswar  (Kumar) 

(1883),  10  I.  A.  51,  at  p.  58 ;  9  Calc. 

952,  at  p.  958 ;  13  0.  L.  R.  62,  at  pp, 

65,  66. 


4  Meherban  Singh  v.  Sheo  Koonwer 
(Mussumat)  (1866),  1  Agra,  106 ;  Dal 
Chund  v.  Soonder  ( Mussumat )  (1867), 
2  Agra,  173. 

5  Post,  p.  464. 

6  Post ,  p.  467. 

7  Post,  pp.  381,  382.  As  to  iUegiti- 
mate  sons,  see  post,  pp.  382,  383.  As 
to  stridhan  property,  see  post,  p.  449. 

8  Muttuvaduganatha  Tevar  v.  P&ria - 
sami  (1892),  16^  Mad.  11,  at  p.  15; 
Marudayi  v.  Doraisami  Karambian 
(1907),  30  Mad.  348,  at  p.  351. 

&  Ckandika  Bakhsh  v.  Mwga  Kuar 
(1902),  29  I.  A.  70 ;  24  All.  273  ; 
6  0.  W.  N.  425  ;  4  Bom.  L.  R.  376  ; 
Krishna  J.yyangar  v.  Venkatarama 
Ayyangar  (1905),  29  Mad.  115; 
Makdbeer  Pershad  v.  Ram  Surun 
(1866),  3  Agra,  6;  Khettur  Gopal 
Chatterjec  v.  Poorno  Chunder  Chatterjce 
(1871),  15  W.  R.  C.  R.  482. 

10  Rooder  Chunder  Ghou'dhry  v. 
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women. 


The  Hindu  treatises  on  the  law  of  inheritance  among  sons  and  grand¬ 
sons  proceed  on  the  assumption  of  a  partition  made  immediately  after 
the  death  of  the  fic  propositus.”  1 

The  rights  of  women  to  inherit  property  are  on  a  different 
footing  from  that  of  males. 

Under  the  Bengal,2  Benares,3  and  Madras 4  schools,  women 
inherit  only  by  virtue  of  express  texts,  but  in  Madras  certain 
female  heirs  are  entitled  to  succeed  in  default  of  all  male 
heirs.5 


The  Grown  succeeds  by  escheat  in  preference  to  a  woman  who  is  not 
so  named.6 

Although  women  may  not  be  heirs,  their  sons  may  be  heirs  on  their 
own  merits  and  not  through  their  mothers.7  Thus  the  sister’s  son,8  the 
son  of  an  uncle’s  daughter,  the  son  of  a  brother’s  daughter,  the  son  of  a 
nephew’s  daughter,  a  son’s  daughter’s  son,9  or  a  daughter’s  daughter’s 
son,10  are  heirs,  although  their  mothers  are  not  heirs. 

In  the  'Bombay  Presidency  widows  of  male  relatives  and 
certain  female  relatives,  who  are  excluded  in  the  other  Pre¬ 
sidencies,  are  entitled  to  inherit.11 


Sumbhoo  Chunder  Chowdhry  (1821), 
3  Ben.  Sel.  R.  106  (new  edition,  142) ; 
Jymunce  Dibiah  ( Mussummaut )  v. 
Ramjoy  Chowdree  (1824),  Ibid.  289 
(new  edition,  385)  ;  Prithee  Singh  v. 
Court  of  Wards  (1875),  23  W.  R.  C.  R. 
272  ;  S.  C.  on  appeal,  Sheo  Soondary 
v.  Pirthee  Singk  (1877),  4  I.  A.  147. 

1  West  and  Buhler,  3rd  ed.,  68  ; 
Marudayi  v.  Doraisami  Karamhian 
(1907),  30  Mad.  348,  at  p.  350. 

2  Lidloobhoy  Bappoobhoy  v.  Cassibai 
(1880),  7  I.  A.  212,  at  p.  231 ;  5  Bom. 
110,  at  p.  118;  S.  C.  in  Court  below, 
Lallubhai  Bapubhai  v.  Mankuvarbhai 
(1876),  2  Bom.  388,  at  pp.  418,  428, 
438 ;  Guru  Gobind  Shaha  Mandal  v. 
Amind  Lai  Ghose  Mazumdar  (1870),  5 
B.  L.  R.  15,  at  p.  37  ,*  13  W.  R.  F.  B.  R. 
49,  at  p.  58 ;  Madhumala  Dassi  (Sri- 
mati)  v.  Lakshan  Chandra  Pal  (1913), 
20  C.  W.  N.  627;  « Daya-Bhaga,” 
chap.  xi.  s.  vi.  para.  11. 

8  Ranhi  v.  Gauri  Shankar  (1905), 
28  AIL  187 ;  Jagannath  v.  Champa 
(1905),  28  AIL  307,  dissenting  from 
Bansidhar  v.  Ganeshi  (1900),  22  All. 
$38 ;  Gauri  Sahm  V.  $ukko  (1880), 


3  All.  45;  Jagainarain  v.  Sheo  Das 
(1883),  5  All.  311  ;  see  Ananda  Bibee 
v.  Nownit  Lai  (1882),  9  Calc.  315. 

4  Lidloobhoy  Bappoobhoy  v.  Cassibai 
(1880),  7  I.  A.  212,  at  p.  231  ;  5  Bom. 
110,  at  p.  118 ;  S.  C.  in  Court  below, 
Lallubhai  Bapubhai  v.  Mankuvarbhai 
(1876),  2  Bom.  388,  at  pp.  418,  428, 
438 ;  Mari  v.  Chinmmmal  (1884), 
8  Mad.  107,  at  pp.  117,  127,  129. 
See  Lakshmanammal  v.  Tiruvengada 
(1882),  5  Mad.  241,  at  p.  249. 

5  Post,  pp.  413,  414. 

6  Jogdamba  Kocr  v.  Secretary  of 
State  (1889),  16  Cale.  367 ;  see  post, 
p.  416. 

7  See  ante ,  p.  363. 

8  Post ,  p.  402.  See  CheWcani 
Tirupaii  Rayaningaru  v.  Vencaia 
Gopala  Narasimha  Rau  Bahadur 
(Rajah  Suraneni)  (1871),  6  Mad.  H.  C. 
278,  at  p.  288. 

9  Nanhi  v.  Gauri  Shankar  (1905), 
28  All.  187 ;  Koomud  Chunder  Roy  v. 
Seetakanth  Roy ,  W.  R.  F.  B.  R.  75. 

10  Jagannath  v.  Champa  (1905),  28 
All.  307, 

11  Post,  pp,  412, 413, 
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“The  principle  of  the  general  incapacity  of  women  for  inheritance 
.  .  .  has  not  been  adopted  in  Western  India,  where,  for  example,  sisters 
are  competent  to  inherit.”  1 

Except  in  certain  cases  in  the  Bombay  Presidency,2  on  Succession 
the  death  of  a  female  in  whom  the  inheritance  has  vested,  a£ter  femaIe' 
the  then  next  heir  to  the  last  full  owner  takes  the  estate,  i.e. 
the  property  descends  to  those  who  would  have  been  the  heirs 
of  the  last  full  owner  if  he  (or  she  in  the  case  of  stridhan)  had 
lived  up  to  and  died  at  the  moment  of  the  death  of  such  female 
owner.3 

As  to  the  estate  taken  by  a  female  in  inherited  property  and  her  power 
over  such  property,  see  post,  Chap.  XV. 

In  the  case  of  the  male  agnate  descendants  of  a  deceased  Succession 
male  Hindu,4  and  in  the  case  of  the  succession  of  the  sons  of  7^1" 
daughters  in  cases  governed  by  the  “  Mayukha,”  c  and  in  the 
distribution  of  stridhan  property  among  sons’  sons  and  among 
daughters’  sons,®  the  heirs  take  per  stirpes. 

In  other  cases  persons  of  the  same  relationship  to  the  Succession 
deceased  take  per  capita,  i.e.  each  sharer  takes  an  equal  share  7apkaper 
independently  of  the  stock  from  which  he  came. 

This  follows  from  the  rule  that  there  is  no  representation  in  inheritance. 5 6 7 

Thus  brothers’  sons  8  and  daughters’  sons  9  succeed  per  capita. 

“  There  is  no  positive  reason  in  favour  of  applying  the  rule  of  suc¬ 
cession  per  stirpes  to  the  case  of  the  remote  gotraja ' sapwclas ,  while  there 
are  certain  important  considerations  pointing  the  other  way.  ...  As 


1  Lulloobhoy  Bappoobhoy  v.  Gassibal 
(1880),  7  I.  A.  212,  at  p,  231  ;  5  Bom. 
110,  at  p.  118. 

2  Post ,  p.  167. 

a  Post ,  p.  464. 

4  “  Mitakshara,”  chap.  i.  s.  v.  paras. 
1,  2  ;  “  Daya-Bhaga,”  chap,  iii.  s.  i. 
para.  21 ;  “  Smriti  Chandrika,”  chap, 
viii.  paras.  1,  2. 

5  “  Vyavahara  Mayukha,”  chap.  iv. 
s.  x.  para.  20. 

6  “Mitakshara,”  chap.  ii.  s.  xii. 
para.  16;  “Vyavahara  Mayukha,” 
chap.  iv.  s.  x.  para. ,  21 ;  “  Smriti 
Chandrika,”  chap,  ix.  s.  iii.  para.  25  ; 
Banerjee’s  “Law  of  Marriage,”  3rd 
ed.,  p,  402. 

7  Ante,  p.  363. 

*  Brojo  Kidhgree  Dwsee  v,  Sreenath 


Bose  (1868),  9  W.  B.  C.  B,  463  ;  Brojo 
Mohun  Thakoor  v.  Gouree  Pershad 
Chowdhry  (1871),  15  W.  B.  C.  B.  70  ; 
Gooroo  Churn  Sircar  v.  Koylash 
Chimder  Sircar  (1866),  6  W.  B.  C.  B. 
93  ;  Button  Kristo  Bosoo  v.  Bhugoban 
Chunder  Bosoo  (1872),  18  W.  B.  C.  B. 
32 ;  B.  K.  Sarvadhikari’s  “  Hindu 
Law  of  Inheritance,”  p.  483. 

9  (Mitakshara  School)  Nggesh  v. 
Gururao  (1892),  17  Bom.  303;  Bam 
Swaruih  Pandey  v.  Basdeo  Singh 
(Baboo)  (1867),  2  Agra,  168 ;  ShcoSehai 
Singh  v.  Omed  Konwur  (Mussummat) 
(1840),  6  Ben.  Sel.  B,  301  (2nd  ed., 
378).  (Bengal  School)  Bamdhun  Sein 
v.  Kishen  Kanth  Sein  (1821),  3  Ben, 
Sel.  Bf  100  (new  edition,  133), 
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ment  of  heir¬ 
ship. 


Unchaste 

widow. 


Other  un¬ 
chaste  heirs. 


regards  daughters’  sons,  it  has  always  been  held  that  they  succeed  not 
per  stirpes  but  per  capita .  ...  So  in  the  case  of  brothers’  sons  the  same 
rule  has  been  laid  down.  In  both  cases  the  succession  is  direct,  the  nephews 
being  entitled  to  claim  as  nephews,  and  being  liable  to  be  excluded  by  any 
uncle  or  aunt,  as  the  case  may  be,  if  one  happens  to  survive  the  propositus. 
The  similarity  between  the  succession  of  these  nephews  with  that  of  the 
remoter  goiraja  sapindas  is  more  complete  than  that  between  the  succession 
of  the  latter,  and  that  of  lineal  descendants.”  1 

There  is  apparently  no  objection  to  an  heir,  either  under 
the  Mitakshara  2  or  the  Bengal  law,3  relinquishing  his  rights 
of  inheritance  in  favour  of  the  next  heir. 

This  applies  also  to  the  case  of  an  impartible  Raj. 4 * 


Exclusion  from  Inheritance. 


An  unchaste  widow  is  not  entitled  to  succeed  to  the  property 
of  her  husband,6  but  where  before  the  loss  of  chastity  the 
property  has  vested  in  her,6  although  she  may  not  have  acquired 
possession  thereof,7  her  rights  therein  are  not  devested  by  the 
subsequent  loss  of  chastity. 

Unchast  ity  which  has  been  condoned  by  the  husband  is  not  a  bar.8 

In  parts  of  India  governed  by  the  Mitakshara  law  a  widow 
U  the  only  female  heir,  at  any  rate  in  Bombay  and  Madras,  who 


is  excluded  by  unehastity  from 


1  Nagesh  v.  Oururao  (1892),  17 

Bom.  308 ;  Ramgutty  Doss  v.  Nundo 
Koomar  J0os$  (1865),  2  W.  R.  0.  R. 
11.  ‘‘Partition  is  equal  in  thb 
absence  of  special  texts  to  the  cni^ 
trary,”  Bhattacharya’s  “  Hindu  Law?’ 
2nd  ed.,  p.  442.  J 

2  tfi  Mitakshara,”  chap.  i.  s.  ii.  para. 
]  1 ;  Ruvee  Bhudr  Sheo  Bhudr  v. 
Roopshunkur  Shunkerjee  (1823),  2 
Borr.  656,  at  p.  665.  See  Meherban, 
Singh  v.  Sheo  Koonwer  {Mmsumat) 
(1866),  1  Agra,  100  j  ante,  p,  230. 

2  Rujoneekant  Mitter  v.  Premchand 
Bose  (1862),  Marsh,  241.  See  Ram 
Kannye  Gossamee  v.  Meernomoyee 
Dosm  (1865),  2  W.  R.  C.  R.  49. 

4  Luchmeencurain  Singh  v.  Gibbon 

(1870),  14  W.  R-  0.  R.  197. 

*  “  Mitakshara,”  chap.  ii.  s.  i.  paras. 

37-39,  s.  ii.  para.  2 ;  Kery  Kolitany 

v.  Mom&ram  Edita  (1873),  13  B. 

L,  R.  1,  at  pp,  11,  12;  19  W,  R. 


inheritance  to  a  male  Hindu.9 


0.  R.  367,  at  p.  371 ;  “  Vyav&hara 
Mayukha,”  chap.  iv.  s.  viii.  paras.  2, 
0,  8,  9 ;  “  Daya-Bhaga,”  chap.  xi.  8.  i. 
para.,  56.  See  Rajkoonicaree  Dassee  v. 
Golabee  Dassee,  Ben.  S.  D.  A.  1858, 
p,  1891.  As  to'  her  right  of  main¬ 
tenance,  see  ante,  p.  83. 

6  Moniram  Kolita  v.  Kerry  Koli¬ 
tany  (1880),  7  1  A.  115;  5  Calo. 
776 ;  6  C.  L.  R.  322 ;  S.  0.  (in  court 
below)  (1878),  13  B.  L.  R.  1 ;  19 
W.  R.  0.  R.  367 ;  Parvati  v.  Bhiku 
(1867),  4  Bom.  H.  C.  A.  C.  25; 
Nehalo  v.  Kuhen  Lai  (1879),  2  AIL 
150;  SeUam  v.  CMnnammal  (1901)* 
24  Mad.  441. 

7  Bhawani  v,  Maktah  Kucur  (1879), 
2  All  171. 

8  Gangadhar  v.  Yelfo,  (1911),  36 
Bom.  138;  13  Bom.  L.  R.  1038. 

9  (As  to  daughter)  Tara  v.  Krishna 
(1907),  31  Bom.  495,  at  p.  502;  9 
Bom,  L.  R,  774 ;  Adm/apa  v.  Rudram 
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The  “  Sinrita  Ohandrika,”  1  which  is  of  great  authority  in  Madras,2 
and  the  “  Viramitrodaya,”  3  which  is  of  authority  in  the  Benares  school,4 
make  chastity  a  condition  for  inheritance,  but  the  u  Mitakshara  ”  and 
the  4£  Mayukha  ”  omit  to  impose  upon  a  daughter  the  condition  of  being 
chaste.5  The  law  is  thus  clear  in  Bombay,  and  in  Madras  the  question 
is  covered  by  the  decision  in  Kojiyadu  v.  LaksJimi. 0  There  is  no  authority 
elsewhere,  but  it  is  submitted  that  the  omission  of  this  condition  from 
the  “  Mitakshara  ”  decides  the  question. 

According  to  the  Bengal  school,  in  addition  to  the  widow 
any  other  female  heir  to  a  male  is  excluded  by  her  unchastity  7 
antecedent  to  the  vesting. 

Unchastity  is  not  a  bar  to  inheriting  stridhan  property.8  stridhan . 

“  The  only  disqualification  for  a  widow  to  inherit  her 
husband’s  estate  is  that  one  of  physical  unchastity.”  0 

Act  XV.  of  1850,  which  empowers  Hindu  widows  to  remarry,  Forfeiture  of 

.  .  -  „  property  by 

provides  as  follows  : —  mnamage. 

Sec.  2.  "  All  rights  and  interests  which  any  widow  may  have 

in  her  deceased  husband’s  property  by  way  of  maintenance,  or 
by  inheritance  to  her  husband  or  to  his  lmeal  successors,10  or 
by  virtu©  of  any  will  or  testamentary  disposition  conferring 
upon  her,  without  express  permission  to  remarry,  only  a  limited 
interest  in  such  property,  with  no  power  of  alienating  the 
same,  shall,  upon  her  remarriage,  cease  and  determine,  as  i! 


Calc.  550,  at  p.  554 ;  Sundari  Ldani 
v.  IHtamhari  Ldani  (1905),  52  Calc. 
871 ;  9  (X  W.  N.  1008 ;  Ramananda 
v.  RaikUhori  Barnumi  (1894),  22 
Cali*.  847 ;  Jiamwdh  Tolaputtro  v. 
Durga  Sundari  Dthi  (1878),  4  Calc. 
550 ;  Kery  Kolitany  v.  Moneera?n 
KotUa  (1873),  13  B.  L.  B.  1,  at 
p.  48 ;  19  W,  B.  0.  E.  307,  at  p. 
393. 

*  Ganga  Jati  (MusammcU)  v.  Qfw- 
Mta  (1878),  1  All  40 ;  Nogendra 
Nandini  Dmsi  v.  Berny  Krishna  Ikh 
(1902),  30  Gale.  521 ;  7  0.  W.  N. 
121 ;  Angammal  v,  Venkata  Reddy 
(1902),  26  Mad,  509.  Sastri  O,  O. 
Sarkar  disputes  this  {**  Hindu  Law,” 
3rd  ad.,  p.  338). 

9  KheUermoni  Dami  (8m,)  v,  Ka* 

dumhini  Dami  (8m.)  (1912),  16 

0.  W.  N.  084,  at  p.  906. 

10  Thus  she  forfeits  property  in¬ 
herited  from  a  son ;  Vithu  v.  Go* 
vinda  (1896),  22  Bom.  321. 


(1879),  4  Bom.  104 ;  Kojiyadu  v. 
lakshmi  (1882),  5  Mad.  149,  at  p.  155 ; 
Vedammal  v.  Vedanayaga  Mudaliar 
(1907),  31  Mad.  100  ;  Angammal  v. 
Venkata  Reddy  (1902),  20  Mad.  509* 
at  p.  511  ;  Ganga  Jati  (Musammat) 
V.  Gha&iia  (1875),  1  All.  40 ;  Deokee 
(Mummed)  v.  Sookhdeo  (1870),  2 
B,  W.  IVS0L  (As  to  a  mother)  Dal 
Singk  v.  Dim  (Mwammat)  (1909),  32 
Alb  155 ;  Kojiyadu  v.  Lakshmi  (1882), 
5  Mad.  149 ;  Baldeo  Singh  r.  Mathura 
Kunwar  (1911),  33  All.  702. 

1  Chap.  xi.  s.  ii.  para.  20. 

2  Ante,  p.  17. 

*  Chap.  iii.  pfc.  ii.  s.  3. 

4  Ante,  pp.  10,  17. 

*  See  Advyapa  v.  Rudrava  (1870), 
4  Bom.  104,  at  pp.  110,  111. 

9  (1882),  5  Mad.  149. 

7  Eaghanandan’a  commentary  on 
M  Daya-3haga,”  chap.  xi.  s.  ii.  para. 
81,  refold  to  in  Mamnath  Tolapattro 

v.  Bwga  MMwi  Mi  (1878),  4 
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she  had  then  died,  and  the  next  heirs  of  her  deceased  husband, 
or  other  persons  entitled  to  the  property  on  her  death,  shall 
thereupon  succeed  to  the  same/5 

of  There  is  a  conflict  of  authority  as  to  whether  this  applies  whether  or 
not  she  has  before  such  remarriage  abandoned  Hinduism.  On  the  one  hand 
it  has  been  held  that  the  Act  only  applies  to  widows  who  are  professed 
Hindus  at  the  time  of  remarriage.1  On  the  other  hand  there  is  authority 
that  a  woman  cannot  by  a  change  of  religion  retain  the  rights  which  she 
would  otherwise  have  lost. 2  It  is  submitted  that  the  latter  view  is  correct, 

A  widow  does  not  by  remarriage  lose  her  rights  to  succeed  thereafter 
to  her  son  or  other  lineal  successor  of  her  husband.3 

There  is  a  conflict  of  opinion  as  to  whether  widows,  who  are  by  the 
custom  of  their  caste  entitled  to  remarry,  lose  their  interests  in  the  property 
of  their  husbands  by  remarriage.  The  Allahabad  High  Court  4  considers 
that  they  do  not,  but  the  High  Courts  at  Calcutta,5  Madras,6  and  Bombay 7 
have  taken  the  opposite  view. 

She  has  the  same  rights  of  inheritance  to  her  new  husband  as  she 
would  have  had,  had  such  marriage  been  her  first  marriage.8 

Certain  physical  defects  exclude  from  inheritance  and 
coparcenary,9  viz.  impotence,10  idiocy,11  congenital  blindness,12 


1  Abdul  Aziz  Khan  v.Nirma  (1913), 
35  All.  366. 

2  Matungini  Gupta  v.  Ram  Hutton 
Roy  (1891),  19  Calc.  289,  overruling 
Gopal  Singh  v.  Dhungazee  (1865),  3 
W.  R.  C.  R.  206. 

3  Akora  Suth  v.  Boreani  (1868), 

2  B.  L.  R.  199 ;  11  W.  R.  C.  R.  82 ; 
Basappa  v.  Rayava  (1904),  29  Bom. 
91  ;  6  Bom.  L.  R.  779 ;  Haru 

Dulmel  ( Chamar )  v.  Kashi  (1902),  26 
Bom.  388;  4  Bom.  L.  R.  737; 
Lakshmana  Sasamallo  v.  Siva  Sasa- 
mallayani  (1905),  28  Mad.  425. 

4  Khuddo  v.  ihirga  Prasad  (1906), 
29  All.  122  ;  Bar  Saran  Das  v.  Nandi 
(1889),  11  All,  330  ;  Ranjit  v.  Radha 
Rani  (1898),  20  All.  476  ;  Gajadhar  v. 
Kaunsilla  (1908),  31  All.  161.  These 
decisions  were  accepted  with  hesita¬ 
tion  in  Mula  v.  Pariab  (1910),  32 
All.  489. 

5  Rami  Jehan  Begum  v.  Ram 
Surun  Singh  (1895),  22  Calc.  589 ; 
Goufichurn  Patni  v.  Sita  Patni  (1909), 
14  C.  W.  N.  346 ;  Mahammad  XJmbar 
v.  Mankuar  {Must.)  (1917),  21  C.  W.  N. 
906. 

®  Mu/rugayi  v.  Viramakali  (1877), 
1  Mad.  226. 

7  Vithu  v.  Govinda  (1896),  22  Bom. 
321. 


8  Act  XV.  of  1856,  sec.  5. 

9  See  ante,  pp.  228,  229. 

10  “  Daya-Bhaga,”  chap.  v.  paras. 

7,  8 ;  “  Viramitrodaya,”  chap.  viii. 
The  “  Mitakshara  ”  (chap.  ii.  s.  10, 
para.  2)  describes  an  impotent  person 
as  one  of  the  third  sex,  but  in  “  Bala- 
abhata  ”  the  authoress  (Lakshmi 
Devi)  includes  a  male  eunuch,  so, 
according  to  her,  impotence  need  not 
be  congenital.  The  “  Viramitro- 
daya  ”  takes  a  different  view,  but  the 
“  Mitakshara  ”  (chap.  ii.  s.  10,  para. 
3)  includes  persons  who  have  become 
impotent.  “  Manu,”  chap.  ix.  para. 
201,  excludes  eunuchs,  so  apparently 
non- congenital  impotence  will  be  a 
ground  of  exclusion.  Except  in  the 
cases  of  hermaphrodites  and  eunuchs, 
impotence,  so  as  to  exclude  from 
inheritance,  is  very  difficult  to  prove  : 
see  Bhattacharya’s  “  Law  of  Joint 
Family,”  pp.  405,  406. 

11  I,e.  of  unsound  and  imbecile  % 
mind.  See  Tirumamagal  AmmaX  v. 
Ramasvami  Ayyangar  (1863),  1  Mad. 
H.  C.  214.  The  “  Mitakshara  ”  (chap, 
ii.  s.  10,  para.  2)  defines  an  idiot  as 
a  ,£  person  deprived  of  the  internal 
faculty ;  meaning  one  incapable  of 
discriminating  right  from  wrong.” 

12  Murarji  Gokuldas  v.  Parvatibai 
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deafness  or  dumbness,  i  absence  of  a  limb  or  sense,*  lameness, 
i.e.  complete  incapacity  to  walk, 3  lunacy, 4  although  not  con- 
genital 6  or  incurable.6 

If  the  interest  be  vested  by  birth,  it  cannot  be  devested  by 
subsequent  lunacy  7 ;  nor  can  it  be  devested  by  lunacy  com¬ 
mencing  after  the  succession  has  opened  out.8 

The  rule  of  Hindu  law  which  disqualifies  “  idiots 55  and  “  madmen 5? 
from  inheritance,  should  be  enforced  only  upon  the  most  clear  and  satis¬ 
factory  proof  that  its  requirements  are  satisfied.  The  rule  does  not 
contemplate  the  disqualification  of  persons  who  are  merely  of  weak  intellect 
in  the  sense  that  they  are  not  up  to  the  average  standard  of  human 
intelligence,  or  endowed  with  the  business  capacity  to  manage  their  affairs 
properly. 9 


(1876),  1  Bom.  177.  See  Bakubai 
v.  31anchhabai  (1864),  2  Bom.  H.  C, 
5.  Blindness,  even  if  incurable,  is  not, 
if  it  is  not  congenital,  a  ground  of  ex¬ 
clusion  ;  TJmdbai  v.  Bhavu  Padmanji 
(1877),  1  Bom.  557 ;  Mohesh  Chunder 
Roy  v.  Chunder  Mohun  Roy  (1874), 
14  B.  L.  R.  273 ;  23  W.  R.  C.  R,  78  ; 
Kalidas  Das  v.  KHshan  Chandra  Das 
(1869),  2  B.  L.  R.  F.  B.  103;  11 
W.  R.  A.  0.  J.  11.  See  Bhattacharya’s 
“  Law  of  the  Joint  Family,”  p.  419. 

1  Mnddun  Gopal  Lai  ( Lala )  v. 
Khikinda  Koer  (Mussumat)  (1890), 
18  I.  A.  9 ;  18  Calc.  341  ;  Kira  Sing 
(Chaudri)  v.  Gunga  Sahai  ( Chaudhri ) 
(1883),  11  I.  A.  20 ;  6  All.  322 ; 
Vallabhram  Shivnarayan  v.  Kariganga 
(Bai)  (1867),  4  Bom.  H.  C.  A.  C. 
135 ;  Pareshmani  Dasi  v.  Dinanath 
Das  (1868),  1  B.  L.  R.  A.  C.  117; 
11  W.  R.  A.  O.  J.  19,  note  ;  Balgovind 
Latt  v.  Rampertab  Singh ,  Ben.  S.  D.  A. 
1860,  vol.  i.  p.  661. 

2  “  Mitakshara,”  chap.  ii.  s.  10 ; 
a  Daya-Bhaga,”  chap.  v.  s.  7.  “  Liter¬ 
ally,  an  organ ;  explained  by  some  as 
a  sense,  as  that  of  smelling,  or  of 
sight,  etc.,  but  by  others,  a  limb,  as 
the  hand,  foot,  and  so  forth.”  Cole- 
brooke’s  annotation  to  “Daya-Bhaga,” 
chap.  v.  para.  7. 

3  “  Daya-Bhaga,”  chap.  v.  para. 

10  ;  Colebrooke’s  “  Digest,”  vol.  iii. 
p.  421.  “  There  is  no  text  which 

declares  that  lameness  should  be 
congenital,”  Bhattacharya’s  “Hindu 
Law,”  2nd  ed.,  p.  350,  but  in  Ven¬ 
kata  Subba  Rao  v.  Puroshottam 


(1902),  26  Mad.  133,  it  was  held 
that  lameness  which  was  not  con¬ 
genital  did  not  exclude.  See  Puttick 
Chunder  Chatterjee  v.  Juggut  Mohinee. 
Dabee  (1874),  22  W.  R.  C.  R.  348; 
Sircar’s  “  Vyavastha  Darpana,”  2nd 
ed.,  p.  1005. 

4  Ram  Soonder  Roy  y.  Ram  Sahye 
Bhugut  (1882),  8  Calc.  919. 

5  Ram  Sahye  Bhukkut  v.  Laljee 
Sahye  (Lalla)  (1881),  8  Calc.  149; 
9  C.  L.  R.  457  ;  Dwarkanath  Bysak  v. 
Mahendranath  Bysak  (1872),  9  B.  L.  R. 
198 ;  18  W.  R,  C.  R.  305 ;  Wooma 
Pershad  Roy  v.  Grish  Chunder  Pro - 
chundo  (1884),  10  Calc.  639 ;  Deo 
Kishen  v.  Budh  Prakash  (1883),  5  All. 
509.  See  Bodhnarain  Singh  (Baboo) 
v.  Omrao  Singh  (Baboo)  (1870),  13 
M.  I.  A.  519  ;  6  B.  L.  R.  509  ;  15 
W.  R.  P.  C.  1 ;  Goureenath  v.  Collector 
of  Monghyr  (1867),  7  W.  R.  C.  R.  5  ; 
Murarji  Gokuldas  v.  Parvatibai  (1876), 
1  Bom.  177,  at  p.  182. 

6  Dwarkanath  Bysak  v.  Mahendra¬ 
nath  Bysak  (1872),  9  B.  L.  R.  198; 
18  W.  R.  C.  R.  305 ;  Deo  Kishen  v. 
Budh  Prakash  (1883),  5  All.  509. 

7  Tirbeni  Sahai  v.  Muhammad  Umar 
(1905),  28  All.  247  ;  Braja  Bftukan  Lai 
Ahusti  v.  Bichan  Dobi  (1870),  9  B.  L.  R. 
204,  note-,  14  W.  R.  C.  R.  329 ;  Sanku 
v.  Puttamma  (1890),  14  Mad.  289. 

8  Dwarkanath  Bysak  v.  Mahendra¬ 
nath  Bysak  (1872),  9  B.  L.  R.  198 ; 
18  W.  R.  C.  R.  305 ;  Deo  Kishen  v. 
Budh  Prakash  (1883),  5  All.  509. 

9  Surti  v.  Narain  Das  (1890),  12 
All,  530. 
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A  physical  defect,  which  would  exclude  a  male  from  the  inheritance, 
would  also  exclude  a  female.1 

The  ancient  text-books  also  exclude  persons  suffering  from 
an  incurable  disease.2  Under  modem  authorities,  persons 
suffering  from  the  aggravated  form  of  leprosy,  viz.  the  sanious 
or  ulcerous  type,  are  excluded,3  but  persons  suffering  from  the 
less  aggravated  form  of  that  disease,  viz.  the  anaesthetic  form, 
are  not  excluded.4 

Deformity  and  unlitness  for  social  intercourse  arising  from  the  virulent 
and  disgusting  nature  of  the  disease  are  the  tests  for  the  exclusion,  from 
inheritance.5 

Although  there  are  no  cases  on  the  subject,  there  seems  no  reason 
why  the  text  of  the  law  should  not  be  followed,  and  whj%  if  it  be  clearly 
proved  that  a  person  is  suffering  from  a  serious  and  incurable  disease 
such  as  cancer  or  phthisis  he  should  not  be  excluded*  In  the  case  of  the 
latter  disease,  as  modern  research  has  produced  cures  in  cases  which 
before  were  treated  as  ineurable,  it  would  be  difficult  to  prove  a  case  of 
exclusion.  As  to  the  former  disease  much  might  depend  on  the  situation 
and  stage  of  the  disease. 6 

In  ancient  times  there  w  ere  many  other  grounds  for  exclusion  from 
inheritance  and  partition,  but  as  they  were  removable  by  expiation,  it 
is  said  that  the  Courts  would  not  apparently  now  give  effect  to  them.7 
There  is,  however,  authority  that  expiation  is  necessary.8  For  instance, 
“  an  enemy  of  his  father  ”  was  excluded,9  but  this  portion  of  the  law  is 
now  obsolete.10 


1  See  Bakubai  v.  Manchabai  (1864), 

2  Bom.  H.  C.  5. 

2  *' ‘  Mitakshara,”  chap,  ii,  s.  10,  in 
para.  2,  “  marasmus  ”  (atrophy)  is 
given  as  an  example  ;  Colebrooke’s 
“Digest,”  vol.  iii.  p.  321. 

3  Ananta  v.  Ramabai  (1877),  1 

Bom.  554;  Janardkan  Pandurang  v. 
Gojpal  (1868),  5  Bom.  H.  C.  A.  C.  J. 
145;  Muttuvilaya  v.  Parasakti ,  1 

Mad.  S.  D.  A.  239  ;  Bhoobunessuree 
Debia  v.  Gouree  Doss  Turkopunchaun 
(1869),  11  W.  R.  C.  R.  535.  See 
Bhagaban  Ramanuj  Das  (Mohunt)  v. 
Roghunundun  Ramanuj  Das  ( Mohunt ) 
(1895),  22  I.  A.  94 ;  22  Calc.  843  ; 
Lakhi  Priya  v.  Bfiairdb  Chandra 
Chaudhuri  (1833),  5  Ben.  Sel.  B.  315 
(2nd  ed.  369) ;  K.  K.  Bhattacharya’s 
“  Law  of  Joint  Family,”  pp.  408,  409. 

4  Kayarohana  Paihan  v.  Subbaiaya 

Bkmtn  (1913),  38  Mad.  250 ;  Bunch- 
hod  Karan  v.  Ajoobai  (1907),  9  Bom. 
L.  B.  114. 

6  Kayarohana  Pathan  v.  Subbar  ay  a 


Thevan  (1917),  38  Mad.  250,  at  p.  255. 

6  K.  K,  Bhattaeharya  (“  Law  of 
Joint  Family,”  pp.  407,  408)  points 
out  the  difficulty  in  holding  that  a 
disease  is  incurable.  See  Issur  Chun- 
dcr  Sein  v.  Ranee  Dossee  (1865),  2  W 
R.  C.  R.  125. 

7  See  Mayne’s  “  Hindu  Law,”  8th 
ed.,  p.  830. 

8  Sircar’s  “  Vyavastha  Darpana,” 
2nd  ed.,  pp.  1007,  1008.  See,  how¬ 
ever,  Bhoobunessuree  Debia  v.  Gouree 
Doss  Turkopunchanun  (1869),  11  W. 
B.  0.  B.  535 ;  Bholanath  Race  v. 
Sabitra  (Mussummaut)  (1836),  6  Ben. 
Sel.  R.  62  (new  edition,  71) ;  Sheonauth 
Rai  v.  Dayamyee  Chowdrain  (1814),  2 
Ben.  Sel.  R.  108  (new  edition,  137). 

9  “  Mitakshara,”  chap.  ii.  s.  10, 
para.  3.  See  Jye  Koonwur  (Musst.) 
v.  Bhikaree  Singh ,  Ben.  S.  D.  A. 
1848,  p.  320 ;  Bholanath  Race  v. 
Sabitra  { Mussummaut )  (1836),  6  Ben. 
Sel.  B.  62  (new  edition,  71). 

10  Kalka  Per  shad  v.  Budree  Sah 
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Although  “  Manu  ”  1  treats  fraud  by  one  of  the  coparceners  as  operat  ing 
as  a  forfeiture  of  his  share,  it  seems  clear  that  it  has  no  such  effect,  but  that 
the  defrauding  coparcener  is  merely  compelled  to  bring  into  partition  the 
property  of  which  he  sought  to  defraud  his  coparceners. u 

rirhe  burden  of  proof  is  upon  the  person  seeking  to  prove 
the  disqualification.3 

No  one  is  entitled  to  take  by  inheritance  the  property  of  Murder  by 
a  person  to  whose  murder  lie  has  been  an  accessory,4 

It  lias  been  held  that  he  is  entitled  to  maintenance  out  of  such  estate. n 

When  an  heir  is  disqualified,  the  next  heir  of  the  deceased  Result  of  ait* 
succeeds,  as  if  the  disqualified  person  were  dead.3  qualification. 

The  son  of  a  person  excluded  from  inheritance  can  inherit  if  lie  is 1 , 
himself  an  heir,  but  he  does  not  inherit  as  the  son  of  his  father,7 


I  Hunt  ration. 


A,  leaves  a  sister's  son  who  is  blind*  and  has  a  son  B.  B.  cannot 
inherit.® 

,  The  wife  or  wdow  of  a  disqualified  Hindu,  In  cases  governed  by  the  Wife  of  dte- 
Bombay  law,  does  not  become  incapable  of  inheriting  property  merely 
by  reason  of  her  husband’s  disqualification,  whether  she  claims  as  heir  Bombay, 
to  a  deceased  person  through  her  husband  or  otherwise,  if  she  be  herself 


(1871),  3  N.  W.  P.  H.  C.  267.  ftro 
Khettermmi  Demi  (8  m.)  v,  Kadamhini 
Dassi  (8m,)  (1912),  16  (1  W.  N.  964, 
at  p.  967. 

1  Chap,  ix,  para.  213, 

*  Kafka  Perahad  v.  Budree  Sah 

(1871),  3  N.  W.  P.  H.  C.  267.  Urn 
Colebrooko’s  “  Digest,’’  vol.  ii,  p.  564, 
vol  iii,  p.  398 ;  “  Yajnavalkya,”  ii. 
para.  128;  ”  Mitakshara,”  chap.  i. 
a.  9 1  "  Smriti  Chandrika,”  ohap.  xiv, 
paras.  4*8  ;  “  Vyavah&ra  Mayukha,” 
chap.  iv.  s.  6,  para.  3 ;  Strange’s 
“Hindu  Law,”  vol  i,  p.  232; 
Strange’s  “  Manual,”  «.  273  ;  West 
and  Bidder's  “  Hindu  Law,”  2nd  ed„ 
pp.  307,  308;  “  Viramitrodaya  ” 

(Sarkar’s  translation),  p.  245 ;  “  Daya- 
bhaga,”  chap.  xiil  para.  2  ;  “  Daya- 
Krama-Sangraha,”  chap.  viii. 

*  See  Man  Bijai  Bahadur  Singh 
(Pmoan)  v.  Jagalpal  Singh  (Mae) 
(1800),  17  L  A.  173  ;  18  Calc.  111. 

*  Vtdanayaga  MudaUar  v.  Ve- 
darmdt  (1904),  27  Mad.  091  ?  8,  C. 
after  remand,  fedammdl  v,.  Veda- 


nayaga  Mudaliar  (1907),  31  Mad,  100 ; 
(fang a  v.  Ofmndmbhagabai  (1907), 
32  Bom.  275;  12  Bom.  L.  H.  149. 
It  may  Ixs  an  interesting  question  as 
to  what  is  the  effect  upon  the  right 
of/ survivorship  in  the  case  of  the 
murder  of  one  coparcener  by  another. 

6  Nilmadhuh  Milter  v,  Jotindra 
rfath  Milter  (1918),  17  0.  W.  N.  841. 

•  Pareshrmni  Dan  v.  Dinanath 
Das  (l 888),  I  R.  L.  R.  A.  C.  117;  11 
W.  R.  A.  O.  J,  10,  note ;  Bo&hmrctin 
Singh  ( Baboo)  v.  Omrao  Singh  (Baboo) 
(1870),  13  M.  L  A.  519;  0  B.  L.  R, 
509;  15  W.  R,  P.  U  1;  W.  Mac 
naghten’s  “  Hindu  Law,”  vol.  ii, 
p.  42.  • 

7  Pareskmani  Dasi  v.  Dinanath  Das 
(1868),  1  B.  U  B,  A,  0.  117;  11  W. 
R.  A.  O.  J.  19,  note.  As  to  adopted 
sons  of  disqualified  persons,  see  ante, 
pp.  100,  110. 

8  Halidas  Das  v.  Krishan  Chandra 
Das  (1869),  2  B.  L.  R.  F,  B,  103,  at 

p.  no;  n  w,  a  a.  a  l  n,  at 

p.  10. 
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free  from  any  of  the  defects  which  exclude  a  person  from  inheritance  under 
the  Hindu  law.1 

There  is  nothing  to  prevent  the  widow  of  a  disqualified  person  from 
inheriting  as  heir  to  her  husband,  or  to  her  son. 2 

Property  which  has  once  vested  cannot  be  devested  by  a 
subsequent  disqualification,3  and  conversely  the  removal  of 
the  ground  of  exclusion,  as,  for  instanco,  when  the  insanity 
ceases,  does  not  dovest  the  estate  of  a  person  who  has  taken.4 

The  birth  of  a  son  to  the  disqualified  person  does  not  devest  the  estate 
of  a  person  who  has  taken  as  heir. 5 

stndhmi  It  is  undecided  whether  the  physical  defects  which  exclude 

prpperty,  from  inheritance  to  the  property  of  a  male  also  exclude  in  the 
case  of  inheritance  to  a  female,6  the  texts  on  the  subject  being 
directed  to  the  case  of  inheritance  from  males. 

Sastri  G,  C.  Sarkar  contends  that  no  distinction  is  to  be  made  between 
the  two  cases.7  The  question  as  to  whether  a  married  daughter  having 
a  dumb  son  can  inherit  stridhan  property  under  the  Bepgal  school  was 
considered  in  Charuchunder  Pal  v.  Nobo  Sunderi  Dasi ,8  and  decided  in 
her  favour  on  the  ground  that  it  was  not  shown  that  the  dumbness  was 
incurable. 

Change  of  Change  of  religion  or  loss  of  caste  for  any  reason  0  does 
1 08ff of r*c S te .  tiot  per  sc  exclude  from  inheritance.10 

Deo  Kishen  v.  Budh  Prakash  (1883),  5 
All.  509;  Bapuji  Lakshman  v.  Pandu- 
rang  (1882),  6  Bom.  616;  Pawadcwa 
v.  VenkateshHanmantKulkarrti  (1908), 
32  Bom.  455 ;  10  Bom.  L.  R.  559. 

6  Banerjec’s  “  Law  of  Marriage,” 
3rd  ed.,  pp.  361,  362. 

7  “  Hindu  Law,”  3rd  ed.,  p.  333. 

8  (1891),  18  Calc.  327. 

9  Subbaraya  Pillai  v.  Ramasami 
Pillai  (1899),  23  Mad.  171. 

10  Act  XXL  of  1850.  Bhujjun  Lai 
v.  Oya  Pershad  (1870),  2  N.  W.  P. 
446 ;  Taij  Singh  v.  Kousilla  {Mussk) 
(1866),  i  Agra,  90 ;  Honmima  v, 
Timanndbhat  (1877),  1  Bom.  559; 
Copal  Singh  v.  Dhungazee  (1865),  8 
W.  R,  C.  R.  206 ;  Karuthedatta  v. 
Mele  Pullakat  Vassa  Devan  Narrfioocfri 
(1866),  1  Ind.  Jur;  N.  &  236.  See 
Khunni  Lai  {Lala)  v.  Qobind  Krishna 
Narain  (Kunwar)  (1911),  38  I.  A.  87 ; 
83  All.  356 ;  15  0.  W.  N.  545 ;  13 
Bom.  L.  R.  427,  reversing  Qobind 
Krishna  Narain  v.  Khunni  ImI  (1907), 
29  All.  487, 


1  Qangu  v,  Chandrabhagabai  (1907), 
32  Bom.  275 ;  10  Bom.  L.  R.  149. 

2  Bee  Ooma  Libya  v.  Ramrmtni 
Libya  (1812),  Wm.  Macnaghten’s 
‘‘Hindu  Law,”  ii,  330. 

3  Moniram  Kolita  v.  Kerry  Kolilany 
(1880),  7  I.  A.  115,  at  p.  153  ;  5  CalL 
776,  at  p.  788;  6  C.  L.  R.  322,  at  j). 
332  ;  Abilakh  Blutgat  y,  BhekM  Malvio 
(1895),  22  Calc.  864;  Tirbeni  Sam 
v.  Muhammad  Umar  (1905),  28  All. 
247 ;  San ku  v,  Pultamma  (1890), 
14  Mad.  289,  at  p.  294  ;  Deo  Kishen  v. 
Budh  Prakash  (1883),  5  AIL  509; 
Balyovinda  (Mussk)  v.  Lai  Buhadoor, 
Ban.  B.  D.  A.  1854,  p.  244  ;  Ran  Bijai 
Bahadur  fy'nyh  {Dewar)  v.  Jagatpal 
Singh  (Rat)  (1890),  17  I.  A.  173; 
18  Calc.  111. 

4  Deo  Kishen  v.  Budh  Prakash 
(1883),  5  All.  509, 

5  Kalidas  Das  v.  Krishan  Chandra 
Das  (1869),  2  B.  L.  R.  F.  B.  108  ;  11 
W.  R,  A*  O.  3".  11 ;  Pareshrmni  Dasi 

v.  Dirm^h  xW  rises),  i  b,  l.  r. 
A,  0,  Ilf}  'll  W.  %  A,  O.  J.  1!),  aoto  ; 
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Where  the  circumstances  create  the  disability  apart  from  the  exclusion 
of  caste,  the  Freedom  of  Religion  Act 1  gives  no  relief,  as  vdicre  a  widow 
forfeits  her  right  by  unchastity. 2 

As  to  inheritance  by  a  prostitute  daughter,  see  post ,  p.  388. 

A  member  of  one  of  the  twieo-born  classos  who  is  clearly  Abandonment 
proved  to  have  completely  and  finally  abandoned  all  worldly  affairs  by  heir. 
affairs,3  as  by  entering  “  into  an  order  of  devotion  ”  or  becoming 
a  hermit,  an  ascetic  or  a  perpetual  religious  student,4  is  ex¬ 
cluded  from  inheritance.5 

There  does  not  seem  to  bo  anything  in  the  law  to  preclude  him  from 
returning  to  the  world  and  resuming  his  rights  if  they  have  not  vested 
in  others. 

A  Sudra  who  becomes  an  ascetic  is  not  excluded  from  inheritance 
unless  some  usage  is  proved  to  the  contrary. 6 

An  heir  can  renounce  his  right  to  succession  to  property.7  Renunciation 

of  succession. 


1  XXI.  of  1850. 

2  Ante ,  pp.  368,  369. 

3  This  does  not  includo  Byragees, 
Teeluch  Chunder  v.  Shama  Churn 
Prokash  (1864),  1  W.  R.  C.  R.  209. 

4  As  to  the  succession  to  his  pro¬ 
perty,  if  any,  see  post ,  pp.  415,  416. 

5  “  Mitakshara,”  chap.  ii.  s.  x.  para. 

3  ;  “  Daya-Bhaga,”  chap.  v.  para.  11  ; 

“  Vyavahara  Mayukha,”  chap.  iv.  s. 


xi.  para.  5. 

6  Harish  Chandra  Hoy  v.  AUr 
Mahmud  (1913),  40  Calc.  545 ;  17  0. 
W.  N.  517 ;  Dharmupuram  Pandara 
Sannadhi  v.  Virapandiyam  PiUai 
(1898),  22  Mad.  302. 

7  See  Gooshciecn  Peekumjee  v.  Pur- 
sot  am  Lalljee  (1868),  3  Agra,  238; 
Ladooiah  {Mussitmat)  v.  Sanvaley 
(1808),  Ibid.  101. 
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ORDER  OF  INHERITANCE  TO  MALES  ACCORDING  TO  THE 
MITAKSHARA  LAW. 

“  There  is  in  the  Hindu  law  so  close  a  connection  between 
ilieir  religion  and  their  succession  to  property  that  the  pre¬ 
ferable  right  to  perform  the  sradh  is  commonly  viewed  as 
governing  also  the  question  of  the  preferable  right  to  succession 
of  property ;  and  as  a  general  rule  they  would  be  expected  to 
be  found  in  union.”  1 

As  to  the  performance  of  the  sradh,  see  post,  pp.  418,  419. 

u  He  who  is  entitled  to  celebrate  the  obsequial  rites  of  the  deceased 
U  also  entitled  to  inherit  the  property,  and  he  who  gets  the  property 
must  perform  the  funeral  rites  of  the  last  owner.”  2 

“  It  is  not  a  maxim  of  the  law  that  he  who  performs  the  obsequies 
is  heir,  but  that  he  who  succeeds  to  the  property  must  perform  them.”  3 

“  To  whatever  extent  rules  of  succession  may  have  been 
founded  on  religious  observances  or  may  now  be  explained  by 
them,  it  is  clear  that  fixed  rules  of  law  for  succession  have  been 
established  for  ages.”  4 

For  an  account  of  the  origin  and  growth  of  the  Hindu  principles  of 
inheritance,  see  “The  Principles  of  the  Hindu  Law  of  Inheritance,”  by 
Kajkumar  Sarvadhikari,  Lectures  II. ,  III. 

The  Mitakshara  law  of  inheritance  and  the  Bengal  law  on 
the  same  subject  differ  in  some  particulars.  According  to  the 


1  Soorendronadi  Roy  y.  Heeramo - 
nee  Burmoneah  ( Mussamut )  (1868), 
12  M.  I.  A.  81,  at  pp.  96,  97 ;  1 
B.  L.  R.  P.  0.  26,  at  p.  36 ;  10  W.  R. 
P.  C.  35,  at  p,  38.  See  Katama 
Natchiar  v.  Rajah  of  SMvagunga 
(1863),  9  M.  I.  A.  543,  at  p.  614 ;  2 
W.  R.  P.  0.  31,  at  p.  39 ;  NeelJcisto 
Deb  Bwrmono  v.  Beer  Chunder  Thalcoor 
(1869),  12  M.  I.  A.  523,  at  p.  514 ;  3 
B.  L.  R.  P.  C.  13,  at  p.  18  ;  12  W.  R. 
P.  C.  21,  at  p.  23  ;  Ram  Singh  {Bhyah) 


v.  Vgur  Singh  {Bhyah),  13  M.  I.  A. 
373  ;  5  B  L.  R.  293  ;  14  W.  R.  P.  0. 
1 ;  Jolly’s  “  Hindu  Law  of  Partition, 
etc.,”  p.  168. 

2  R.  K.  Sarvadhikari’s  “  Hindu  Law 
of  Inheritance,”  p.  12. 

3  Colebrooke  in  Strange’s  “  Hindu 
Law,”  vol.  ii.  p.  242. 

4  Mitthuswami  Mudaliyar  v.  Sunam - 
bedu  Muthukumarosieami  Mudaliyar 
(1896),  23  I.  A.  83,  at  p.  90  ;  19  Mad. 
405,  at  p.  409. 
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“  Mitaksliara  ”  all  agnates  down  to  the  last  samanodaka  must 
be  exhausted  before  cognates  acquire  any  right.1  According 
to  the  “  Daya-Bhaga  55  cognate  sapindas  aro  preferred  to  all 
sakulyas,  and  cognate  sahulyas  to  all  samanodakas ,2 

There  are  also  other  differences  arising  from  the  circumstance  that 
according  to  the  former  propinquity,3  and  according  to  the  latter,  the 
capacity  to  benefit  the  manes  of  the  deceased  determines  the  order  of 
succession. 4 

In  the  system  of  inheritance  under  the  Mitaksliara  school  Mitakshara 
of  law  propinquity  of  relationship  is  the  guiding  principle  for  Guiding 
determining  the  order  of  inheritance.5  principle. 

The  circumstance  that  agnates  down  to  the  last  samanodaka  are 
preferred  to  cognates,6  some  of  whom  are  capable  of  giving  greater  religious 
benefits  than  agnates  who  are  preferred  to  them,  shows  this  principle  clearly. 

4 4  According  to  the  6  Mitaksliara  ’  scipinda 7  relationship 
arises  between  two  people  through  their  being  connected  by 
particles  of  one  body.”  8 

The  expression  “  sapinda”  according  to  the  u  Mitakshara,”  is  derived 
from  u  saha ”  (with)  and  “ pinda”  (body),  i.e.  connected  by  particles 
of  the  body.9 

“Under  the  Mitaksliara,  whilst  the  right  of  inheritance 
arises  from  sapinda  relationship,  or  community  of  blood,  in 


1  Post ,  pp.  380,  397,  398. 

2  Post ,  p.  421. 

3  Note  5,  below. 

4  Post ,  p.  417. 

3  See  Suba  Singh  v.  Samfraz 
Kunwar  (1896),  19  All.  215 ;  Parot 
Bapalal  Sevakram  v.  Mehta  Harilal 
Surajram  (1894),  19  Bom.  631 ; 
Balusami  Pandithar  v.  Narayana  Rau 
(1897),  20  Mad.  342,  at  p.  347. 

6  Post ,  pp.  380,  397,  398. 

7  As  to  sapinda  relationship,  see 
post ,  p.  379. 

8  Umaid  Bahadur  v.  TJdoi  Chaud 
(1880),  6  Calc.  119,  at  p.  124;  6 
C.  L.  R.  500,  at  p.  512  ;  Ramchandra 
Mortand  WaiJcarv.  Vinayak  Venkatesh 
Kothekar  (1914),  41 1.  A.  290,  at  p.  301 ; 
42  Calc.  384  ;  at  p.  405  ;  18  C.  W.  N. 

1154,  at  p.  1167;  16  Bom.  L.  R. 
863,  at  p.  888.  See  Bobu  Lai  v.  Nanku 
Ram  (1894),  22  Calc.  339;  Nallanna 
v.  Ponnal  (1890),  14  Mad.  149; 
Ramappa  Udaym  y.  Arumnyath 


XJdayan  (1893),  17  Mad.  182 ;  Subra- 
manya  Pandya  Chokka  Talavar  v. 
Siva  Subramanya  Pillai  (1894),  17 
Mad.  316. 

9  See  V maid  Bahadur  v.  TJdoi  Chand 
(1880),  6  Calc.  119,  at  p.  124;  6 
C.  L.  R.  500,  at  pp.  511,  512  ;  Amrita 
Kumar  i  Debi  v.  Lakhi  Nat  ay  an 
Chuckerbutty  (1868),  2  B.  L.  R.  F.  B. 
28,  at  p.  33 ;  S.  C.  Omrit  Koomaree 
Labee  v.  Luckhee  Narain  Chuckerbutly , 
10  W.  R.  F.  B.  76,  at  p.  33  ;  Guru 
Gobind  Shaha  Mandat  v.  Anand  Lai 
Gho'se  Maziimdar  (1876).  5  B.  L.  R. 
15,  at  p.  35;  13  W.  R.  F.J3.  49,  at 
p.  57 ;  Vijiarangam  v.  Lakshuman 
(1871),  8  Bom.  H.  C,  O.  C.  244,  at 
p.  262 ;  Lallubhai  Bapubhai  v.  Man - 
kuvarbai  (1876),  2  Bom.  388,  at  p. 
423 ;  Jolly’s  ££  Hindu  Law  of  Parti¬ 
tion,  etc.,”  1883,  p.  171.  As  to  the 
meaning  of  sapinda,  according  to  the 
Bengal  school,  see  post ,  p.  418, 
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judging  of  the  nearness  of  blood  relationship  or  propinquity 
among  tho  cjotraja  sapindas,  the  test  to  bo  applied  to  discover 
the  preferential  heir  is  the  capacity  to  offer  oblations.”  1 


In  some  cases  persons  who  confer  no  religious  benefit  are  under  the 
Mitakshara  system  admitted  as  heirs. 

4 4  By  tho  law  of  the  c  Mitakshara,’  as  interpreted  and  accepted  in 
Western  India,  the  preferential  right  to  inherit  in  the  classes  of  sapindas 
is  to  be  determined  by  family  relationship  or  the  community  of  corporal 
particles,  and  not  alone  by  the  capacity  of  performing  funeral  rites.  It 
may  happen  that  in  some  instances  the  same  person  would  be  tho  prefer¬ 
ential  heir,  whichever  of  these  tests  was  adopted.”  2 

“  The  theory  that  a  spiritual  bargain  regarding  the  oblation  of  tho 
customary  offerings  to  the  deceased  by  the  taker  of  the  inheritance  is 
the  real  basis  of  the  whole  Indian  law  of  Inheritance,  is  a  mistake  which 


has  arisen  in  tho  early  period  of  the  administration  of  Hindu  law  from 
a  too  exclusive  study  of  tho  writers  of  tho  Bengal  school,  and  from  certain 
terms  often  occurring  in  Colebrooke’s  translation  of  Indian  law  books, 
notably  from  the  term  *  connected  by  funeral  oblations/  ®  the  English 
equivalent  chosen  by  Colebrooke  for  the  well-known  Sanskrit  term 
6  SapimlaA  ”*4 

“  Propinquity  according  to  the  ‘  Mitakshara  5  is  the  ruling  principle  of 
tho  law  of  inheritance.5  This  propinquity  is  consanguineous  according 


to  Vis ves vara  Bhatta  and  Balam  Bhatta,  the  two  eminent  commentators 
of  tho  ‘Mitakshara/  and  it  is  measured,  says  Mitra  Misra,  the  great 
expounder  of  the  doctrines  of  the  Benares  school,  by  the  spiritual  benefits 
conferred  on  tho  deceased  proprietor.  {Spiritual  benefits,  says  the  author 
of  the  Viramitroclaya,  furnish  the  great  test  of  consanguineous  propinquity. 
Spiritual  benefit,  he  adds,  cannot  create  the  heritable  right,  it  is  true  ;  but 
it  determines,  with  precision,  the  preferable  right  of  gotrajas  and  other 
heirs,  where  there  is  more  than  one  claimant  to  the  heritage.”  0 


1  Buddha  Biiiyh  v,  Laltu  Singh 
(1015),  42  L  A.  208,  at  p.  227 ;  37  AT. 
604,  at  p.  623 ;  20  C.  W.  N.  1,  at^i, 
14  ;  17  Bom.  L.  R  3022,  at  p.  1030 ; 
Adit  Naraynn  Singh  v.  MuJmbir  Prohad 
Tcwari  (1916),  1  Patna  L.  J.  324;  21 
O.  VV.  N.  [1917,  Pat.]  12  ;  Suba  Singh 
v.  Sarafraz  Kunwar  (1890),  39  All. 
2 13,  at  p.  232;  Bam  Singh  ( Hhyah) 
v.  Ugur  Singh  (Bkjah)  (1870),  13 
M.  I,  A.  373,  at  p.  302 ;  5  R,  L.  R. 
203,  at  303;  14  W,  R.  P*  C.  1, 
at  p.  3.  Bee  Balummi  Pandithar 
v.  Narayana  Ran  (1807),  20  Mad, 
342,  at  p.  348 ;  (hinesh  C hunder  Roy 
v,  Nilkomul  Roy  (1874),  22  W.  R.  O.  R. 
264 ;  “  Viramitrodaya  ”  (G.  0.  Barlcar’s 
traSExalatibn),  pp.  155-150 ;  Bhat- 
w  Hindu  Law/’  2nd  ed., 
p.  458  Barvadhikari’s  “  Hindu 

Law  of  f;  713. 


2  LuBoobhoy  Bappoobhoy  v.  Omsibai 
(1880),  7  I.  A.  212,  at  p.  234  ;  5  Bom. 
110,  at  p.  121  ;  7  0.  L.  R.  450 ;  B.  0. 
in  court  below,  Lalhhhai  Bapuhhai 
v,  Mankuvarbai  (1876),  2  Bom,  388. 

8  This  lias  now  been  recognized  as 
a  mistranslation,  seas  Bahu  Lai  v. 
Nanku  Ram  (1804),  22  Calc.  339,  at 
p,  343 ;  Lnllubhai  Bapuhhai  v,  Man* 
kumrbai  (1876),  2  Bom,  388,  at  p.  431. 

4  Jolly’s  “  Hindu  Law  of  Parti¬ 
tion,  etc./’  p.  168,  approved  of  mBwba 
Singh  v.  Sarafraz  Kunwar  (1806),  19 
Ail  215,  at  p.  227. 

5  Seo  Appandai  Vathvyar  v.  BagU* 
bali  MudaMyar  (1909),  33  Mad.  436. 

0  Sarvadhikari’s  “  Hindu  Law  of 
Inheritance/’  pp.  647,  648,  approved 
of  in  Janki  Ram  v.  Nand  Ram  (1888), 
11  All  104,  at  pp.  212,  213, 
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The  Mitakshara  school  recognizes  two  successive  classes  of  classes  of 
heirs  :  (a)  gentiles,  viz.  males  descended  from  a  common  male  hoirs* 
ancestor  entirely  through  males  ;  and  (b)  bandhus ,  viz.  persons 
within  the  degree  of  sapinda  but  connected  through  females. 

The  gentiles  are  divided  into  :  (a)  the  sagotra  or  gotraja  1 
sapindas ,  i.c.  persons  within  the  degree  of  sapinda  and  con¬ 
nected  entirely  through  males  ;  and  (b)  samanodakas. 

According  to  the  44  Mitakshara  ”  definition  a  sapinda  of 
a  man  means  and  includes  : — 


“  1.  Any  descendant  within  the  seventh  degree  2  reckoned  Meaning  of 
from  and  inclusive  of  himself ;  that  is,  any  of  his  six  dcscen-  8apmda' 
dants ; 


4 4  2.  Any  ascendant  within  the  seventh  degree  reckoned 
from  and  inclusive  of  himself  in  the  paternal  line  ; 

44  3.  Any  collateral  descendant  within  the  seventh  degree 
reckoned  from  and  inclusive  of  any  of  the  six  paternal  ascen¬ 
dants,  that  is,  any  of  the  first  six  ascendants  in  the  paternal  line ; 

“  4.  Any  ascendant  within  the  fifth  degree  reckoned  from 
and  inclusive  of  himself  in  the  maternal  line ;  that  is,  any 
of  the  four  maternal  ancestors,  namely,  the  mother,  her  father, 
her  grandfather,  and  the  rest ;  and 

44  5.  Any  collateral  descendant  within  the  fifth  degree 
reckoned  from  and  inclusive  of  any  of  the  three  maternal 
ancestors,  beginning  with  the  mother’s  father ;  that  is,  any 
of  the  first  four  descendants  of  any  of  the  three  maternal 
ancestors,  beginning  with  the  mother’s  father.” 3 


Thus  a  paternal  grandfather’s  son’s  son’s  daughter’s  daughter’s  son  is 
not  an  heir.4 


According  to  the  Mitakshara  system  samanodakas  (lit.  Moaning  of 

"  samam- 
dakaP 


1  Belonging  to  the  same  gotra  or 
family. 

2  Colebrooko’s  translation  of  cc  Mi¬ 
takshara,”  chap.  ii.  s.  v.  para.  5,  is 
said  to  be  inaccurate.  It  should  be  : 
“  In  this  manner  must  be  understood 
the  succession  of  sagotra  sapindas  as 
far  as  the  seventh  person.”  Jolly’s 
“  Hindu  Law  of  Partition,  etc.,”  pp. 
209,  210.  In  this  calculation  of 
degrees  both  the  propositus  and  the 
heir  are  included. 

3  Baibu  Lai  v.  Nanku  Bam  <1894), 

22  Calc.  359,  at  p.  345,  referring  to 


R.  K,  Sarvadhikari’s  “  Hindu  Law  of 
Inheritance,”  pp.  601-605;  Bam - 
chandra  Martand  Waikar  v.  Vinayak 
Venkatesh  Kothekar  (1914),  41  I.  A. 
290  ;  42  Calc.  384;  18  C.  VI.  N.  1154  ; 
16  Bom.  L.  R.  863.  See  Kalian 
Singh  v.  Pan  Kuar  ( Mussamat ) 
(1875),  7  N.  W.  P.  338 ;  “  Manu  ” 
chap.  v.  para,  60 ;  “  Vyavahara 
Mayukha,”  chap.  iv.  s.  viii.  para.  21. 

4  Bamchandra  Martand  Waikar  v. 
Vinayak  Venkatesh  Kothekar  (1914),  41 
I.  A.  290  ;  42  Calc.  384  ;  18  C.  W.  N. 
1154 ;  16  Bom.  L.  R.  863. 
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connected  through1  libations  of  water)  include  all  agnates  who 
are  not  sapindas A 

According  to  some  authorities  they  do  not  include  relations  beyond  the 
thirteenth  degree.2 

Sast-ri  G.  G.  Sarkar  3  enumerates  the  samanodakas  in  the  following 
words :  “  They  are  thirteen  descendants  of  the  deceased  himself,  his 
thirteen  ascendants,  and  thirteen  descendants  of  each  of  these  thirteen 
ascendants — all  in  the  male  line ;  from  these  the  sapindas  are  to  be 
deducted,  then  the  remaining  one  hundred  and  forty-seven  relations 
are  within  the  term  samanodakas.  They  are  the  distant  agnate  relations. 
According  to  some,  the  term  includes  remoter  distant  relations  of  the  same 
gotra,  if  the  relationship  can  be  traced  and  is  remembered.55 

As  to  the  order  of  their  succession,  see  post,  pp.  381  et  seq. 

Among  polyandrous  tribes  succession  is  necessarily  traced  through  the 
mother.4 

Sagotra  Sapindas. 

Under  the  Mitakshara  law  the  succession  first  goes  to  the 
sagotra  sapindas  5  in  order  of  propinquity,6  such  as  are  joint 
with  the  deceased  being  preferred  to  others  of  the  same  class.7 

Apart  from  the  widow,8  and  the  daughter’s  son,9  the  scheme  of  suc¬ 
cession  of  gotraja  sapindas  is  described  by  Rajkumar  Sarvadhikari 10  as 
follows : — 

“  There  are  thus  fourteen  classes  of  sapinda  heirs.  Four  of  these 
classes  belong  to  propinquous  sapindas,  and  ten  to  remote  sapindas. 

Propinquous  Sapinda  Heirs . 

1.  The  three  immediate  descendants  of  the  deceased. 

2.  The  mother,  the  father,  and  their  three  immediate  descendants. 


1  Bam  Bar  an  Bai  v.  Bajwanti  Kuar 
( Musammat )  (1910),  32  All.  595 ; 
Kur  singh  Narain  v.  Bhuttun  Lall 
(1864),  W.  R.  C.  R.  197;  Devkore 
(Bai)  v.  Amritram  Jamiatram  (1885), 
10  Bom.  372  ;  “  Vyavahara  Mayukha,” 
chap.  iv.  s.  viii.  para.  21 ;  “  Manu,” 
chap.  v.  para.  60;  “Mitakshara,55 
chap.  ii.  s.  v„  para.  6  ;  Jolly’s  “  Hindu 
Law  of  Partition,  etc.,”  p.  210 ; 
“  Viramitrpdaya  ”  (G.  C.  Sarkar’s 
translation),  pp.  199,  200.  See  Kalka 
Parshad  v.  Mathura  Parshad  (1908), 
35  I.  A.  166 ;  30  All.  510 ;  13  C. 
W.  N.  1. 

2  Naraini  Kuar  v.  Chandi  Din 
(1886),  9  AIL  467. 

a  “  Hindu  Law,”  3rd  ed.,  262. 

4  See  Munda  Chetti  v.  Timmaju 

Hemt  (1863),  1  Mad.  H.  C.  380; 


Timmappa  Heggade  v.  Mahalinga 
Heggade  (1868),  4  Mad.  H.  C.  28; 
Devu  v.  Deyi  (1885),  8  Mad.  353 ; 
Mahalinga  v.  Mariyamma  (1889),  12 
Mad.  462. 

5  Lallubhai  Bapiibhai  v.  Manlcu- 

varbai  (1876),  2  Bom.  388,  at  pp. 
417,  437 ;  Butcheputiy  Dutt  Jha  v. 
BajuTider  Naram  Bae  (1839),  2 

M.  I.  A.  133  (a  Mithila  case). 

6  Samat  v.  Amra  (1882),  6  Bom, 
394  ;  “  Vyavahara  Mayukha,”  chap, 
iv.  s.  viii.  para.  21 ;  Colebrooke’s 
“Digest,”  vol.  iii.  p.  525.  See 
“Manu,”  chap.  is.  para.  187. 

7  See  post,  p.  391. 

8  Post ,  pp.  386,  387. 

9  Post,  pp.  389,  390. 

10  “Hindu  Law  of  Inheritance,” 
pp.  654,  655. 
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3.  The  grandmother  and  the  grandfather  with  their  three  immediate 
descendants. 

4.  The  great  grandmother  and  the  great  grandfather  with  their  three 
immediate  descendants. 


Remote  Sapinda  Heirs . 

5.  The  three  remote  descendants  of  the  deceased. 

6.  The  three  remote  descendants  in  the  father’s  line. 

7.  The  three  remote  descendants  in  the  grandfather's  line. 

8.  The  three  remote  descendants  in  the  great  grandfather’s  line. 

9.  The  fourth  in  ascent  with  his  three  immediate  descendants. 

10.  The  fifth  in  ascent  with  his  three  immediate  descendants. 

11.  The  sixth  in  ascent  with  his  three  immediate  descendants. 

12.  The  three  remote  descendants  of  the  fourth  ancestor. 

13.  The  three  remote  descendants  of  the  fifth  ancestor. 

14.  The  three  remote  descendants  of  the  sixth  ancestor.'5 

Dr.  Jogendronath  Bhattacharya  took  the  same  view  in  his  work  on 
Hindu  law.1  It  was  also  taken  by  Mr.  Kama  Bow  in  the  tables  drawn 
up  by  him  for  Sir  H.  S.  Cunningham,2 3  by  Baboo  Shama  Churn  Sircar 
in  his  cc  Vyavastha  Chandrika,55  3  and  Mr.  Strange  in  his  “  Manual  of 
Hindu  Law.”  4 

This  system  of  succession  has  now  been  approved  by  the  Judicial 
Committee. 5 

In  addition  to  possible  gotraja  sapindas  the  following  list  includes 
some  remote  ascendants  and  descendants  who,  although  theoretically 
heirs,  cannot  in  the  ordinary  course  of  nature  be  expected  to  survive  the 
deceased  in  question. 

The  sagotra  sapindas  succeed  in  the  following  older  : — 

1 .  Son.6  Son. 

If  there  be  more  than  one  son,  the  sons,  whether  they  are  by  the  same 
or  by  different  mothers,  succeed  equally.7 

A  son,  son’s  son,  or  son’s  son’s  son  who  has  remained  joint  with  his  father,  Undivided 
grandfather,  or  greatgrandfather,  as  the  case  may  be,  excludes  a  son,8 
son’s  son,9  or  son’s  son’s  son,  who  has  separated.  Failing  an  unseparated 


1  2nd  ed.,  p.  436. 

2  Cunningham’s  “Digest  of  Hindu 
Law,”  p.  115. 

3  Vol.  iii.  pp.  90  et  seq . 

4  Para.  315. 

6  As  expressed  in  Buddha  Singh  v. 
Laltu  Singh  (1915),  42  I.  A.  208 ;  37 
All.  604  ;  20  C.  W.  It.  1 ;  17  Bom.  L. 
R.  1022,  and  Rutcheputty  Dutt  Jha 
v.  Rajunder  Narain  Rae  (1839),  2  M.  I. 
A.  133,  but  the  question  in  the  latter 
case  was  only  whether  all  sagotra 
sapindas  come  before  bandhus . 

«  “  Mitakshara,”  chap.  ii.  s.  xi.  para. 
28 ;  Ramappa  Naioken  v.  Sithammal 


'1879),  2  Mad.  182 ;  Y acker  eddy 
Chinna  Bassavapa  v.  Y  acker  eddy 
Oowdapa  (1835),  5  W.  R.  P.  C. 
114. 

7  Ntigendur  Narain  {Rajah)  v. 
Rughoonath  Narain  Bey,  W*  R.  (1864), 
C.  R.  20. 

8  Ramappa  NaicJcen  v.  Sithammal 
(1879),  2  Mad.  182,  at  p.  185 ;  Nana 
Tawher  x.Ramachandra  Tawher  (1908), 
32  Mad.  377. 

9  Fakir appa  v.  Yellappa  (1896), 
22  Bom.  101.  See  Marudayi  v.  Dorai - 
sami  Karambian  (1907),  30  Mad.  348, 
at  p.  353, 
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tfon,1  son's  sou,  or  son's  son's  son,  a  separated  son  succeeds,  his  son  or  son's 
son  taking  by  representation. 2 

“  The  Hindu  law  does  not,  like  the  English  law,  consider 
an  illegitimate  person  quasi  nullms  filius.  It  recognizes  his 
relationship  to  his  father  and  family,  and  secures  him  sub¬ 
stantial  rights.”  3 

As  to  his  right  to  inherit  to  his  mother,  see  post,  p.  402. 

According  to  all  the  schools  the  illegitimate  son  of  a  member 
of  one  of  the  twice-born  classes  has  no  rights  of  inheritance  to 
his  father,  even  if  his  father  was  himself  illegitimate,4  but  he  is 
entitled  to  maintenance.5 

A  custom  to  inherit  might  be  valid,  but  in  all  the  reported  cases  in 
"which  one  has  been  set  up,  the  right  has  been  negatived. 6 

In  RadhaJcishcn  v.  Rajkuar  (1891), 7  the  Allahabad  High  Court  upheld 
the  rights  of  the  illegitimate  sons  of  a  Brahmin  who  had  been  outcasted, 
had  separated  from  his  family,  and  acquired,  after  such  separation,  the 
property  in  dispute. 

According  to  the  Mitakshara  school  8  in  the  case  of  Sudras, 
an  illegitimate  son  is  an  heir  of  his  father,9  provided  his  mother 


1  See  Marudayi  v.  Doraisami 
Karambian  (1907),  30  Mad.  348  ;  Ram- 
ctjypa  Naicken  v.  Sithammal  (1879), 

2  Mad.  182 ;  Balkrishna  Trimbah 
Tendulkar  v.  Saviiribai  (1878),  3  Bom. 
54 ;  “  Mitakshara,”  chap.  i.  s.  vi. 
paras.  4-6. 

2  Post,  pp.  385,  386. 

3  Pandaiya  Telaver  v.  Puli  Telaver 
(1803),  1  Mad.  H.  C.  478,  at  p.  482  ; 
Pam  Kali  v.  Jrtmma  (1908),  30  All. 
508,  at  p.  509. 

4  Han  Krishna  Peri  Gam  (Sii 

Gajapaty)  v.  Padhika  Patta  Malta - 
den  Gant  (Sri  Gajapaty)  (1865),  2 
Mad.  H.  C.  369. 

s  Pun  Murdun  Syn  ( Ghuotorya )  v. 
Sahub  Pnrhidad  Syn  (1857),  7  M.  I.  A. 

18 ;  4  W.,  R.  P.  C.  132 ;  Parichat 
(Rajah)  v.  Zalim  Singh  (1877),  4  I.  A. 
159 ;  3  Calc.  214  ;  Muttusawmy  Jaga- 
vera  Yettappa  Naicker  v.  Vencata - 
swara  Yettaya  (1868),  12  M.  I.  A. 
203 ;  2  B.  L.  R.  P.  C.  15;  11  W.  R. 
P.  0.  6 ;  S.  C.  on  remand,  Coomara 

Y  ettapa  Naikar  v,  Venkateswara 

Yettia  (1870),  5  Mad,  H.  C.  405; 
Pandaiya  Tdaver  y,  Puli  Telaver 


(1863),  1  Mad.  H.  C.  478,  at  p.  482 
(S.  C.  on  appeal,  below  note  9) ; 
Puhoop  Singh  v.  Khooman  (1868),  3 
Agra,  313 ;  tc  Mitakshara,”  chap,  i 
s.  xii.  para.  3  ;  ante,  pp.  99,  207,  208. 

6  Bhaoni  v.  Maharaj  Singh  (1881), 
3  All.  738 ;  Mohun  Sing  v.  Chwnun 
Rai  (1799),  1  Ben.  Sel.  R.  28  (new 
edition,  37);  Pcrshad  Singh  v.  Mu- 
hesrcc  (Ranee)  (1821),  3  Ben.  Sel.  R. 
132  (new  edition,  176). 

7  13  All.  573.  Although  in  this 
case  substantial  justice  may  have 
been  done  it  is  submitted  that  the 
loss  of  caste  and  subsequent  conduct 
did  not  prevent  the  application  of 
the  Hindu  law. 

8  As  to  the  Bengal  school,  see  post , 
p.  423. 

9  Inderun  Valungypooly  Taver  v. 
Ramasaumy  Pandia  Talaver  (1869), 
13  M,  1.  A.  141,  at  p.  159 ;  3  B.  L.  R. 
P.  C.  1,  at  p,  21 ;  12  W.  R.  P.  C.  41, 
at  p.  43 ;  S.  C.  in  court  below, 
Pandaiya  Telaver  v.  Puli  Telaver 
(1863),  1  Mad.  H.  C.  478 ;  Krishnay - 
yan  v.  Muttusami  (1883),  7  Mad  407, 
at  p.  412 ;  JBrindavana  v.  Radhamani 
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was  a  kept  mistress  of  his  father,1  and  he  was  not  the  fruit  of 
intercourse  with  a  woman  whom  the  law  did  not  permit  the 
father  to  marry. 

Thus  a  son  by  a  married  woman,2  or  by  a  woman  within  the  prohibited 
degrees  for  marriage,3  or  by  a  widow  whose  remarriage  is  not  permitted 
by  Hindu  law,4  does  not  inherit. 

The  Mitakshara  law  on  this  subject  is  based  upon  the  following  text  Competition 
of  Yajnavalkya  :  5  u  Even  the  son  begotten  by  a  Sudra  on  a  Dasi 6  shall  othcr 
have  such  share  as  (the  father)  may  allot.  (But  if  there  be  no  partition 
till)  after  the  father’s  death,  then  the  brothers  are  to  assign  him  half  a 
share ;  if  there  be  no  such  brothers  nor  daughter’s  sons,  he  takes  the 
whole.”  The  “  Mitakshara  ”  7  supplements  this  by  providing  that  if  there 
be  a  daughter  or  daughter’s  son,  the  illegitimate  son  takes  half  a  share, 
and  that  failing  these  he  takes  the  whole  estate. 

The  following  is  the  result  of  the  decisions  upon  these  texts  :  Where  With  legiti- 
there  are  legitimate  sons,  the  illegitimate  son  becomes  a  coparcener  with  mate  sonB* 
them,8  with  rights  of  survivorship  to  the  exclusion  of  the  widow,0  and  on 
a  partition  he  takes  half  the  share  of  a  legitimate  son.10 


(1888),  12  Mad,  72,  at  p.  SO  ;  Vencaia- 
ram  v.  Vencata  Lutchemee  XJmrml 
(1815),  2  Str.  N.  C.  127,  at  p.  137.  He 
is  a  male  lineal  descendant  within  the 
moaning  of  the  Agra  Tenancy  Act 
(II.  (N.  W.  P.)  of  1901),  s.  22,  Ram 
Kali  v.  Jamma  (1908),  30  All.  508. 

1  Sarasuti  v.  Mannu  (1879),  2  All. 
134 ;  Krishnayyan  v.  Muttusami 
(1883),  7  Mad  407 ;  Sadu  v.  Baiza 
(1878),  4  Bom.  37,  at  p.  44  ;  Rahi  v. 
Qovinda  Valad  Teja  (1875),  1  Bom.  97  ; 
Oangabai  v.  Banda  (1915),  40  Bom. 
369  ;  18  Bom.  L.  R.  70  ;  R.  K.  Sarvad- 
hikari  (“  Hindu  Law  of  Inheritance,” 
p.  939)  contends  that  the  law  under 
the  “  Mitakshara  ”  is  the  same  in 
this  respect  as  under  the  Bengal  school 
(post,  p.  423).  In  Ghaiturbhuj  Patnaih 
v.  Krishna  PatnaiJc  (1912),  17  C.  W.  N. 
442,  at  p.  445  the  Court  said,  “We 
hold,  therefore,  that  if  a  Sudra  governed 
by  the  Mitakshara  law  has  a  permanent, 
continuous  and  exclusive  concubine, 
who  lives  as  a  member  of  his  family, 
she  is  a  dasi ,  and  his  illegitimate  son 
by  her  who  is  himself  brought  up  as 
a  member  of  the  family,  is  a  dasi  putra 
within  the  meaning  of  the  rule  laid 
down  in  the  Mitakshara.” 

2  Rahi  v.  Qovinda  Valad  Teja 
(1875),  1  Bom.  97  ;  Palip  v.  Ganpat 
(1886),  8  All.  387  ;  Vencatachella 
Cheity  v.  Parvaiham  (1875),  8  Mad. 
H.  C.  134.  See  as  to  this.  Jolly’s 


“  Hindu  Law  of  Partition,  etc.,”  p. 

188.  As  to  his  right  of  maintenance, 
see  ante ,  pp.  207,  208. 

3  Patti  Parisi  Nayudu  v.  Patti 
Banyaru  Nayudu  (1809),  4  Mad.  H.  C, 
204. 

4  'Annayan  v.  Chinnan  (1909),  33 
Mad.  36 6. 

5  II.  133,  134.  Ghose’s  “  Hindu 
Law,”  2nd  ed.,  p.  CC2. 

6  This  expression,  though  primarily 
meaning  a  female  slave,  includes  any 
unmarried  female  Sudra,  see  Jolly’s 
“  Hindu  Law  of  Partition,  etc.,”  p. 

189. 

7  Chap.  i.  s.  xii.  para.  2. 

8  Jogendra  Bhnpati  Karri  Chundun 
Mahapatra  (Raja)  v.  Nity  amend  M an- 
singh  (1890),  17  I.  A.  128 ;  18  Calc. 
151  ;  S.  C.  in  court  below  (1885), 
11  Calc.  702  ;  Vencataram  v.  Vcncata 
Lutchemee  Ummal  (1815),  2  Str.  N.  C. 
127,  at  p.  137 ;  Soundararajan  v. 
Arunachalam  Chetty  (1915),  39  Mad. 
136  ;  ante ,  pp.  227,  228. 

9  Sadu  v.  Baiza  (1878),  4  Bom.  37. 

10  Parvathi  v.  TJiirumalai  (1887),  10 
Mad.  334,  at  p.  344;  Rahi  v.  Govinda, 
Valad  Teja  (1875),  1  Bom.  97,  at  p. 
104  ;  Kesaree  v.  Samardhan  (1873),  5 
X.  W.  P.  94  ;  Chellammal  v.  Ranga- 
natham  Pillai  (1910),  24  Mad.  277  ; 
“  Mitakshara,”  chap.  i.  s.  xii.  para.  2  ; 
“  Vyavahara  Mayukha,”  chap.  iv.  s.  4, 
para,  32  ;  “  Viramitrodaya  ”  (G.  C. 
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There  is  a  difference  of  opinion  as  to  whether  the  half  share  to  be  taken 
by  an  illegitimate  son  means  half  the  share  which  has  been  actually  taken 
by  the  legitimate  son,1  or  whether  it  means  half  the  share  which  the 
illegitimate  son  would  liaye  taken  if  he  had  been  legitimate.2  In  the 
former  case  a  legitimate  and  illegitimate  son  would  share  in  the  proportion 
of  two  to  one,  and  in  the  latter  case  they  would  share  in  the  proportion 
of  three  to  one.  It  is  submitted  that  reason  and  the  greater  authority  is 
to  be  found  in  support  of  the  former  view. 

With  daughter  The  rights  of  an  illegitimate  son  in  competition  with  a  widow,  a  daughter, 
or  daughter’s  or  a  daughter’s  son,  do  not  seem  to  be  quite  settled.  In  competition  with 
a  daughter  or  daughter’s  son,  he  would,  under  the  above  text  of  the 
“  Mitakshara,’’  3  take  half  the  share  taken  by  such  daughter  or  daughter’s 
son.4  It  has  been  held  in  Madras  that  he  is  an  equal  sharer  with  a 
daughter’s  son,5  but  it  is  submitted  that  this  decision  is  not  justified  by  the 
text 6  of  the  “  Mitakshara.” 

^  ^aS  ^een  111  Bombay 7  that  where  there  is  a  widow  and  an 
i  wi  w.  piegii imate  son,  the  latter  takes  the  whole  property  subject  to  the  main¬ 
tenance  of  the  widow,  but  that  decision  has  been  doubted  in  Madras.8 
The  case  of  a  widow  was  not  provided  for  by  the  texts,  probably  on  the 
ground  that  her  rights  had  not  then  arisen,  but  as  she  is  now  recognized 
as  a  preferable  heir  to  a  daughter,  it  Is  submitted  that  her  rights  in  com¬ 
petition  with  an  illegitimate  son  are  not  less  than  those  of  a  daughter,  and 
that  the  texts  might  be  construed  as  implying  the  rights  of  an  illegitimate 
son  to  a  half  share  in  the  case  of  the  existence  of  any  heir  down  to  and 
including  a  daughter’s  son,  and  to  not  more  than  such  half  a  share,9  other¬ 
wise  the  result  might  he  that,  where  there  is  an  illegitimate  son,  the  daughter 
gets  a  share  to  the  exclusion  of  the  widow,  and  where  there  is  no  such  son 
the  daughter  is  postponed  to  the  widow.  This  is  somewhat  anomalous, 


Sarkar’s  translation),  p.  130.  Dr. 
Jogendranath  Bh.attach.arya  (<£  Hindu 
Law,”  2nd  ed.,  p.  434)  says  as  to 
the  text  of  Yajnavalkya  (ante,  p. 
383),  “  The  injunction  is  so  worded 
as  to  show  clearly  that  the  illegiti¬ 
mate  son  has  no  legal  right  to  such 
share.” 

1  See  Sadu  v.  JBaiza  (1878),  4  Bom. 
37,  at  p.  42  ;  Jolly’s  *■  Hindu  Law  of 
Partition,  etc.,”  pp.  188,  189  ;  Kesaree 
v.  Samardhan  (1873),  5  N.  W.  P.  95. 

2  Mayne’s  “  Hindu  Law,”  8th  ed., 
pp.  773,  774 ;  West  and  Btihler’s 
“  Hindu  Law,”  2nd  ed.,  pp.  40,  41, 
108,  110,  ^Cf.  “  Mitakshara,”  chap, 
i.  s.  vii.  para.  7. 

3  Ante,  p.  383. 

4  Gangabai  v.  Bandu  (1915),  40  Bom. 
369;  18  Bom.  L.  R.  70  ;  Sarasuti  v. 
Mannu  (1879),  2  All.  134 ;  Ghose’s 
“  Hindu  Law,”  2nd  ed.,  pp.  656,  661 ; 
Sarvadhtkari’s  “Hindu  Law  of  Inherit¬ 
ance,”  p.  943.  See  Ranoji  v.  Kandoji 
(1885),  8  Mad  557,  at  p,  561 ;  Rahi  v* 


Govinda  Yalad  Teja  (1875),  1  Bom.  97, 
at  p.  104. 

6  Parvathi  v.  TMrumalai  (1887), 
10  Mad.  334,  at  p.  344 ;  Strange’s 
“  Hindu  Law,”  vol.  ii.  p  70. 

6  Ante,  p.  383. 

7  Rahi  v.  Govinda  Yalad  Teja 
(1875),  1  Bonn  97,  at  p.  106.  Hr. 
Joliv  (,c  Hindu  Law  of  Partition,  etc.,” 
pp.  189,  190)  supports  this  view. 
See  Sadu  v.  Baiza  (1878),  4  Bom. 
37,  at  p.  52,  which  was  a  case  of  the 
sons  succeeding  as  coparceners,  and 
therefore  stands  upon  a  different 
footing,  see  ante,  pp.  227,  228. 

8  Ranoji  v.  Kandoji  (1885),  8 

Mad.  557,  at  pp.  561,  563. 

9  See  Mayne’s  “Hindu  Law,”  8th 
ed.,  pp.  771-774 ;  Sliesgiri  v.  Girena 
(1887),  14  Bom.  282 ;  Ranoji  v. 
Kandoji  (1885),  8  Mad.  557,  at  pp. 
561,  563 ;  Ramalinga  Muppan  v. 
Pavadai  Goundan  (1901),  25  Mad. 
519,  at  pp.  521,  522  ;  Ambabai  v. 
Govind  (1898),  23  Bom.  257,  at  p,  26& 
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but  it  is  said  to  be  <e  one  of  those  arbitrary  arrangements  not  uncommon 
in  Hindu  law.”  1 2 

It  has  been  held  in  Madras  3  that  when  there  is  a  widow  and  an 
illegitimate  son,  they  each  get  half,  but  it  is  submitted  that  that  decision 
is  not  correct. 3  In  Bombay  a  case,4  where  there  were  a  widow  and  daughter 
and  illegitimate  sons,  it  was  held  that  the  sons  took  a  half  share,  but  the 
question  as  to  competition  with  the  widow  did  not  arise. 

The  illegitimate  son  takes  the  whole  in  preference  to  any  heir  after  a  Competition 
daughter’s  son.5  with  other 

It  has  been  held  in  Madras  that  an  undivided  brother  6 7  and  a  widow  7  heirs* 
are  to  be  preferred  to  an  illegitimate  son  in  the  succession  to  an  impart-  eSatef1^6 
ible  Raj ;  but  in  Jogendm  Bhupati  Hurri  Chundun  Mahapatra  (Raja)  v. 

Nityanund  Mansingh ,8  the  Judicial  Committee  held  that  an  illegitimate 
son  succeeded  to  his  brother  in  an  ancestral  impartible  Raj  as  against  the 
widows  and  daughter  of  the  brother. 

An  illegitimate  son  has  only  rights  in  his  father’s  or  No  inheritance 
mother’s  property.  He  does  not  succeed  as  heir  to  any t0  collaterals* 
collaterals.9 

For  a  comparison  of  the  rights  of  an  adopted  son  and  of  an  illegitimate 
son,  see  Parvathi  v.  Thirumalai  (1889),  10  Mad.  334,  at  p.  344. 

2.  Son  S  son.10  Son’s  son. 

Son’s  sons  take  by  representation  in  equal  shares  the  share  of  a  son 
who  has  predeceased  his  father,  even  if  the  deceased  has  left  a  son.11 

As  to  the  preference  of  the  undivided  before  the  divided  son’s  sons, 
see  ante ,  pp.  381,  382. 


1  Sadu  v.  Baiza  (1878),  4  Bora. 
37,  at  p.  50. 

2  Chinnamalr.  Varadarajulu  (1892), 
15  Mad.  307 ;  MeenaJcsM  Anni  v. 
Appakutti  (1909),  33  Mad.  226. 

8  See  Ghoso’s  “  Hindu  Law,”  2nd 
ed.,  p.  661. 

4  Shesgiri  v.  Girewa  (1889),  14 

Bom.  282. 

6  Sarasuti  v.  Mannu  (1879),  2  All. 
134 ;  “  Dattaka  Chandrika,”  chap.  v. 
paras.  30,  31. 

6  Parvathi  v.  Thirumalai  (1887), 
10  Mad.  334. 

7  Kulanthai  Natchear  v.  Rama - 
mani  (Mad.  Reg.  App.  86  of  1865), 
referred  to  in  Parvathi  v.  Thiru¬ 
malai  (1887),  10  Mad.  334,  at  p. 
346. 

8  (1890),  17  I.  A.  128 ;  18  Calc. 
151 ;  post,  p.  520. 

9  Shome  Shankar  Rajendra  Varere 
v.  Rajesar  Swami  Jang  am  (1898),  21 

All.  99,  where  it  was  hold  that  he 

ILL. 


did  not  inherit  to  a  brother ;  Par¬ 
vathi  v.  Thirumalai  (1887),  10  Mad. 
334,  at  p.  344 ;  Nissar  Murtojah  v. 
Dhunwunt  Roy  ( Kowar )  (1863), 
Marsh,  609 ;  Ramalinga  Muppan  v. 
Pavadai  Goundan  (1901),  25  Mad.  519, 
at  p.  522  ;  Krishnayyan  v,  Muttusami 
(1883),  7  Mad.  407 ;  Karuppa  Goun¬ 
dan  v.  Kumar asami  Goundan  (1901), 
25  Mad.  429  ,*  Ravji  v.  Sakuji  (1909), 
34  Bom.  321 ;  12  Bom.  L.  R.  204. 

10  Balkrishna  Trimbak  Tendulkar 
v.  Savitribai  (1878),  3  Bom.  54. 
See  “  Mitakshara,”  note  to  chap.  xi. 

11  Marudayi  v.  JDoraisami  (1907), 
Mad.  348 ;  Ananda  Bibee  V.  Nownit 
Lai  (1882),  9  Calc.  315,  at  p.  320  ; 
Ram  Singh  (Bhyah)  v.  Ugur  Singh 
(Bhyah)  (1870),  13  M.  I  A.  363,  at 
p.  378 ;  Luchomun  Pershad  v.  Debee 
Pershad  (1864),  1  W.  R.  C  R.  317  ; 
Rutcheputty  'Dutt  Jha  v.  Rajunder 
Narain  Rae  (1839),  2  M  I.  A.  133,  at 
p.  158. 

2  c 


886 


WIDOW, 


[chap.  xi. 


Son’s  son’s 
son. 


Widow. 


The  legitimate  son  of  an  illegitimate  son  has  the  same  rights  of 
succession  as  his  father  had  against  the  brothers  and  sons  of  his  grand¬ 
father.1 

A  son's  daughter  is  not  a  goiraja  sapinda  even  in 
Bombay.2 

8.  Son’s  son’s  son.3 

Where  a  son  and  his  sons  have  predeceased  the  deceased,  the  son’s 
son’s  son  will  take  by  representation,  even  though  the  deceased  or  his  son 
has  left  other  sons,4  If  there  be  more  than  one  son’s  son’s  son,  they  take 
in  equal  shares. 

4.  Widow.5 

On  marriage  a  wife  enters  the  gotra  (family)  of  her  husband.6  A  widow 
is  looked  up, on  as  being  the  surviving  half  of  her  husband. 7 

As  to  the  interest  taken  by  a  widow  in  the  estate  of  her  husband,  see 
post,  Chap.  XV. 

Among  the  Tiyan  community  in  Calicut  a  brother  succeeds  to  self- 
acquired  property  in  preference  to  the  widow.® 


1  Ramalinga  Muppan  v.  Pavadai 
Goundan{ 1901),  25  Mad.  519.  As  to 
the  illegitimate  son  of  an  illegitimate 
son,  see  ibid,  at  p.  524 ;  Fakir  appa 
v.  Fakir  appa  (1902),  4  Bom.  L.  R.  809. 
As  to  the  right  of  an  illegitimate  son, 
see  ante ,  pp.  382-385. 

2  Venilal  v.  Parjaram  (1894),  2 
Bom.  173. 

8  See  “  Mitakshara,”  note  to 
chap.  xi. 

4  See  cases  ante ,  p.  385,  note  11. 

5  “  Mitakshara,”  chap.  ii.  s.  i. 
paras.  5,  6 ;  s.  ii.  para.  2  ;  “  Vivada 
Chintamani  ”  (P.  C.  Tagore’s  trans¬ 
lation),  pp.  290,  291 ;  Katama 
Natchiar  v.  Rajah  of  Shivagungci 
(1863),  9  M.  I.  A.  543,  at  pp.  611, 
612  ;  2  W.  R.  P.  C.  31,  at  p.  39 ; 
Periasami  v.  Periasami  (1878),  5  I.  A. 
61 ;  1  Mad.  312 ;  2  C.  L.  R.  81  ; 
Doorga  Persad  Singh  ( Tekait )  v. 
j Doorga  Itonwari  ( Tekaitni )  (1878), 
5  I.  A.  149,  at  p.  160;  4  Calc.  190, 
at  p.  202 ;  3  0.  L.  R.  31,  at  p.  40  ; 
Venkata  Gopalla  Narasimha  Row 
Bahadur  {Rajah  Suraneni)  v.  Lakshma 
Venkama  Row  {Rajah  Suraneni),  13 
ML  I.  A.  113 ;  3  B.  L.  R,  P.  C.  41  ; 
12  W.  R.  P.  C.  40 ;  Radhika  Patta 
Mafia  pevi  Gaxu  ( Sri  Gajapathi)  v, 


Nilamani  Patta  Maha  Devi  Garu  {Sri 
Gajapathi)  (1870),  13  M.  I.  A.  497; 
6  B.  L.  R.  202 ;  14  W.  R.  P.  C.  33 ; 
Narayan  Ayyar  v.  Lakshmi  Ammal 
(1867),  3  Mad.  H.  C.  289 ;  Paint  Mai 
{Rajah)  v.  Ray  Manohar  Lai  (1834), 
5  Ben.  Sel.  R.  349  (new  edition, 
410) ;  Keerut  Sing  v.  Koolahul 
Sing  (1839),  2  M.  I.  A.  331 ;  5 
W.  R.  P.  C.  131  ;  Soorjoon  {Musumat) 
v.  Ishree  Brahmun  (1871),  3  X.  W.  P. 
74 ;  Goolab  {ML)  v.  Phool  {Mt.) 
(1816),  1  Borr.  154 ;  Govinddas 

Dhoolubhdas  v.  Muha  Lukshumee 
(1819),  1  Borr.  241.  As  to  Jains,  see 
Sheo  Singh  Rai  v.  Dakho  {Musst) 
(1874),  6  X.  W.  P.  382;  S.  C.  on 
appeal  (1878),  5  I,  A.  87  ;  1  All.  688 ; 
2  C.  L.  R.  193. 

6  Lalhibhai  Bapnbhai  v.  Manku - 
varbai  (1876),  2  Bom.  388,  at  pp. 
420,  440. 

7  Murugayi  v.  Viramakali  (1877), 

1  Mad.  226,  at  p.  228 ;  Colebrooke, 
“Digest,”  vol.  iii,  p.  458;  “  Smriti 
Chandrika,”  chap.  xi.  s.  i.  para.  6. 
See  Bhattacharya’s  “Hindu  Law,” 
2nd  ed.,  p.  437,  note. 

8  Rarichan  v.  Perachi  (1892),  15 
Mad.  281. 
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Where  there  is  more  than  one  widow,  they  all  take  as  a  single  heir  with  Two  or  more 
rights  of  survivorship  1  and  partition. 2  widows. 

There  is  nothing  to  prevent  a  widow  releasing  her  right  of  survivor- 
ship.3 

In  the  case  of  impartible  property  the  senior  widow  takes,  the  other  Impartible 
widows  having  rights  of  maintenance.4  property. 


The  estate  of  the  widow  is  devested  by  the  birth5 
adoption  6  of  a  son. 


Or  Devesting  of 
estate. 


5.  Daughter.7 


Of  daughters 


an  unmarried 
or  not  she  is  well  to  do.9 


one 


Daughter 

is  preferred,8  whether  Unmarried. 


Failing  unmarried  daughters,  married  daughters  succeed.10  Married. 
Among  married  daughters  the  one  who  is  “  unprovided  for  ” 
is  to  be  preferred  to  the  one  who  has  means,11  either  derived 
from  her  father  or  from  other  sources.12 


Comparative  poverty  is  in  each  case  the  criterion  by  which  the  claims 
of  married  daughters  are  settled,13  but  such  comparison  docs  not  apparently 
involve  a  minute  investigation  of  the  means  of  the  daughters,  the  question 
being  whether  the  pecuniary  circumstances  of  the  one  are  so  far  different 
from  those  of  the  other  as  to  give  her  a  prior  right  of  inheritance.14 


T 


1  Humect  v.  Bhagee  (1862),  1  Bom. 
H.  C.  66 ;  J ijoyiamba  Bayi  Baiba 
(H.  H.  M.)  v.  KamaJcski  Bayi  Baiba 
(H.  H.  M.)  (1868),  3  Mad.  H.  C. 
424 ;  Bhugwandeen  Doobey  v.  Myna 
Baee  (1867),  11  M.  I.  A.  487;  9 
W.  R.  P.  C.  23  ;  Nilamani  Patta  Maha 
Devi  Garu  {Sri  Gajapathi )  v.  Rad- 
hamani  Patta  Maha  Devi  Garu  (1877), 
4  I.  A.  212  ;  1  Mad.  290  ;  VenJca - 
yamma  Garu  {Raja  CheliJcani)  v. 
Venkataramanayamma  ( Raja  Cheli¬ 
Jcani)  (1902),  29  I.  A.  156,  at  p.  165  ; 
25  Mad.  678,  at  p.  687  ;  7  C.  W.  N.  1, 
at  p.  8  ;  4  Bom.  L.  R.  657. 

2  See  ante,  pp.  327,  328. 

3  RamaJcJcal  v.  Ramasami  NaicJcan 
(1899),  22  Mad.  522. 

4  Mayne’s  “  Hindu  Law,”  8th  ed., 

p.  776. 

6  Ante,  p.  363. 

6  Ante,  p.  193. 

7  “  Mitakshara,”  chap.  ii.  s.  ii. 
para.  2  ;  “  Vyavahara  Mayukha,” 
chap.  iv.  s.  viii.  paras.  10-12  ;  Pran - 
jeevandas  Toolseydas  v.  Dewcooverbaee 
(1859),  l  Bom.  H.  C.  130. 

8  “  Mitakshara,”  chap.  ii.  s.  ii.  para. 

2 ;  “  Vyavahara  Mayukha,”  chap,  v, 


s.  viii.  para.  11 ;  Dowlut  Kooer  v. 
Burma  Deo  Sahoy  (1874),  14  B.  L.  R. 
246,  note ;  22  W.  R.  C.  R.  54. 

9  Jamnabai  v.  Khimji  Vulhibdass 
(1889),  14  Bom.  1,  at  p.  13. 

10  “  Mitakshara,”  chap.  ii.  s.  ii. 
para.  3  ;  BimuncJtull  v.  Maharaj  Singh 
(1866),  1  Agra,  210  ;  Buryar  Singh 
v.  Hunsee  {Mussumat)  (1867),  2  Agra, 
166 ;  Golab  Koonwer  {Musst)  v.  Shib 
Sahai  (1867),  2  Agra,  54;  Binode 
Koomaree  Dabee  v.  Purdhan  Gopal 
Sahee  (1865),  2  W.  R.  C.  R.  176,  at 
p.  177. 

11  “Mitakshara,”  chap.  ii.  s.  ii.  para. 
4  ;  “  Vyavahara  Mayukha,”  chap.  iv. 
s.  viii.  para.  12. 

12  Danno  v.  Darbo  (1882),  4  All. 
243.  The  text  on  which  the  Court 
relied  in  this  case,  viz.  “  Mitakshara,” 
chap.  ii.  s.  xi.  para.  13,  refers  to  the 
succession  to  stndhan  property. 

13  Audh  Kumari  v.  Chandra  Dai 
(1879),  2  All.  561. 

14  Bakubai  v.  Manchhabai  (1864), 
2  Bom.  H.  C.  5 ;  Poli  v.  Narotum  Bapw 
(1869),  6  Bom.  H.  C.  A.  C.  J.  183; 
Totawa  v.  Basawa  (1898),  23  Bom, 
229, 


Prostitute 

daughters. 


888  daughter’s  son.  [chap.  xi. 

A  married  daughter  with  means  is  preferred  to  a  daughter’s  son.1 

The  Mithila  law  makes  no  distinction  between  indigence 
and  wealth,  in  the  case  of  daughters.2 

A  daughter  who  has,  or  is  likely  to  have,  male  issue  is  not,  as  in  Bengal,3 
preferred  to  a  barren  or  childless  widow,4 

Except  in  the  Bombay  Presidency,  where  her  interest  passes 
to  her  heir,5  on  the  death  of  a  daughter  the  estate  taken  by 
her,  as  such,  passes  (in  preference  to  her  sons)  to  her  sisters 
who  have  taken  or  are  competent  to  take.6 

Except  in  the  Bombay  Presidency,  where  daughters  take  not  only 
absolute  but  several  estates,7  daughters  take  by  inheritance  a  joint  estate 
with  rights  of  survivorship  8  and  partition. 

The  circumstance  that  her  unmarried  sister  had  been  preferred  to  her, 
does  not  exclude  a  married  daughter  from  the  inheritance  on  the  death 
of  such  sister.9 * 

ct  A  woman,  who  in  her  maiden  condition  becomes  a  prostitute,  being 
neither  a  kanya  (unmarried)  nor  a  kulastri  (married),  but  being  at  the 
same  time,  notwithstanding  her  prostitution,  a  qualified  heir,  as  held  in 
Aclvyapa  v.  Rudrava ,  10  would  be  entitled  to  succeed  to  her  father’s  property 
only  in  default  of  either  unmarried  or  married  sisters.”  11 

As  to  the  rights  of  the  daughter  of*a  Sudra  in  competition  with  the 
father’s  illegitimate  son,  see  ante ,  p.  384. 

As  to  the  interest  taken  by  a  daughter,  see  post ,  Chap.  XV. 

Illegitimate  daughters  have  no  rights  of  inheritance.12 

For  cases  of  customs,  excluding  daughters  and  their  issue,  see  Bajrangi 
Singh  v.  Manohamiha  Bakhsh  Singh  (1907),  35  I.  A.  1 ;  30  All.  1 ;  12 
C.  W.  N.  74  ;  9  Bom.  L.  R.  1348  (Bhale  Sultan  Chhathris) ;  Nanaji  TJtpai 
(Bhau)  v.  Sundrabai  (1874),  11  Bom.  H.  C.  249  (IJtpat  families  of  Pand- 
harpur) ;  Pragjivan  Bayaram  v,  Reva  ( Bai )  (1881),  5  Bom.  482  ;  Verabhai 


1  Bulan  v.  Mul  Ohand  (1910),  32 
All.  314. 

2  “  Vivada  Chintamani  ”  (P.  C. 
Tahore’s  translation),  p.  293. 

3  Post ,  pp.  424,  425. 

4  Uma  Beyi  ( Srimati )  v.  Gokoola- 
nund  Bas  Mdhapatra  (1878),  5  I.  A. 
40  ;  3  Calc.  587 ;  2  CL  L.  R.  51  ; 
Bakubai  v.  Manchhabai  (1864),  2 
Bom.  H.  C.  «5 ;  Poli  v.  Narotum  Bapu 
(1869),  6  Bom.  H.  C.  A.  C.  J.  183  ; 
Simmani  Ammal  v.  Muttammal 
(1880),  3  Mad.  265. 

5  Bhagirthibai  v.  Kakmijirav 

(1886),  11  Bom.  285;  post ,  p.  467. 

4  Baijnath  v.  Mahdbir  (1878),  1 

All.  608 ;  Sant  Kumar  v.  Beo  Saran 

(1886),  8  AIL  365*  at  pp.  369,  370 ; 

Pufari  v.  Mu4  Ofatvd  (1910),  32  All. 


314  ;  see  post,  p.  425. 

7  Post  p.  410. 

8  BulaJchidas  v.  Keshavlall  (1881), 
6  Bom.  85 ;  Kattama  Nachiar  v. 
Borasingha  Tevar  (1871),  6  Mad. 
H.  C.  310. 

9  Bowlut  Kooer  v.  Burma  Beo 
Sahoy  (1874),  14  B.  L.  R.  246,  note  ; 
22  W.  R.  C.  R.  54.  See  Kattama 
Nachiar  v.  Borasinga  Tevar  (1871), 
6  Mad.  H.  C.  310,  at  p.  332 ;  Bulari 
v.  Mul  Chand  (1910),  32  AIL  314. 

10  (1879),  4  Bom.  104. 

11  Tara  v.  Krishna  (1907),  31  Bom. 
495,  at  p.  510 ;  9  Bom.  L.  R.  774. 
See  post ,  p.  462. 

12  BhiJcya  v.  Bobu  (1908),  32  Bom. 
562  ;  10  Bom.  L.  R.  736. 
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Ajubhai  v.  Hiraba  (Bai)  (1903),  30  I.  A.  234,  at  p.  230 ;  27  Bom.  492,  at 
p.  498 ;  7  C.  W.  N.  716,  at  pp.  718,  719  (Chudasama  Gameti  Garasias) ; 
Parbati  Kunwar  ( Mussammat )  v.  Chandarpal  Kunwar  (Rani)  (1909),  36 
L  A.  125 ;  31  All.  457 ;  13  C.  W.  N.  1073 ;  11  Bom.  L.  R,  890  (Chauhan 
Rajputs  in  Oudh).  In  a  case  of  Gohel  Girasias  the  custom  was  not 
established,  Ranchhodas  Vithaldas  (Desai)  v.  Rawed  Nathubai  Kesabkai 
(1895),  21  Bom.  110. 

On  the  death  of  all  the  daughters  the  property  passes,  except  in 
Bombay,1 2  to  the  then  next  heir  of  the  father.- 

6.  Daughter’s  son.3 

He  cannot  succeed  as  long  as  there  is  any  daughter  capable  of  inheriting 
in  existence.4 

The  daughter’s  son  is  the  only  heir  connected  through  a  female  ( bandht ) 
who  under  the  Mitakshara  system  is  placed  in  the  order  of  succession 
amongst  the  gotraja  sapindas.  He  is  so  placed  in  accordance  with  special 
texts.5 

If  he  predeceases  any  one  of  his  maternal  grandfather's  daughters, 
his  son  does  not  take  his  place,6 *  but  succeeds  as  a  bandit  ltd 

As  to  the  succession  of  a  daughter’s  son  in  competition  with  the  illegiti¬ 
mate  son  of  his  mother's  father,  see  ante,  p.  384, 

Except  under  the  “Mayukha,”  daughters’  sons  take  per  capita ,  not 
per  stirpes . 8 

Where  a  widowed  daughter  having  sons  remarries,  and  has  sons, 
apparently  the  sons  of  both  marriages  would  succeed  equally,  but  there  is 
no  decision  on  the  subject. 

When  the  sons  of  a  daughter  are  living  together  as  members  of  a  joint 
family,  property  so  inherited  belongs  to  the  coparcenary,  and  there  is  a 
right  of  survivorship. 9 

As  in  the  case  of  other  male  heirs,  on  the  death  of  a  daughter’s  son, 
in  whom  the  estate  has  vested,  the  succession  passes  to  his  heirs,  and  not 
to  the  heirs  of  his  maternal  grandfather,10 


1  Post,  i>.  467. 

2  Chotay  Lall  v.  (Jhunno  Lall 
(1878),  6  I.  A.  15 ;  4  Calc.  744 ;  3 
C.  L.  R.  465;  Muita  Vaduganadha 
Tevar  v.  Dorasinga  Ternr  (1881), 
8  I.  A.  99 ;  3  Mad.  290 ;  ante,  p.  365. 

8  Kattama  Nachiar  v.  Dorasinga 
Ternr  (1871),  6  Mad.  H.  C.  310; 
Buryar  Singh  v.  Hunsee  (Mussumat) 
(1867),  2  Agra,  166;  Ram  Swarnth 
Pandey  v.  Basdeo  Singh  (Baboo) 
(1867),  Ibid .  168;  Surja  Kumari  v. 
Gandhrap  Singh  (1837),  6  Ben.  Sel. 
R,  140  (new  ed.,  168)  (a  Mithila  case). 

4  Sant  Kumar  v.  Deo  Satan  (1886), 
8  All.  365 ;  Dulari  v.  Mid  Gha?id 

(1910),  32  All.  314. 

6  u  Mitakshara,”  chap.  ii.  s.  ii.  para. 

6 ;  ct  Srnriti  Chandrika,”  chap.  xi.  s. 

ii.  para.  28  ;  4t  Vyavahara  Mayukha,” 


chap.  iv.  s.  viii.  para.  13 ;  **  Vivada 
Chintamani  ”  (Tagore’s  translation), 
p.  294. 

6  Srinivasa  v.  Da nday udapani 
(1889),  12  Mad.  411 ;  Dharup  Nath 
v.  Gohind  Saran  (1886),  8  All.  614. 

7  Post,  p.  403. 

8  Ante,  p.  367. 

9  Venkayamma  Gam  ( Raja  Cheli- 
Jcani)  v.  V enkataramanayyamtria  (Raja 
Chelikani)  (1902),  29  I.  A.  156  ;  25 
Mad.  678 ;  7  C.  W.  N*  1 ;  4  Bom. 
h.  R.  657 ;  ante,  p.  241. 

10  Stbta  v.  Badri  Prasad  (1880),  3 
All.  134 ;  Muituvaduganadha  Tevar 
v.  Periasami  (1896),  23  I.  A.  128  ; 
19  Mad.  451 ;  S.  C.  in  court  below 
(1892),  16  Mad.  11  ;  Ram  joy  See  v. 
Tarrachund  (1816),  2  Morley’s  Digest, 
79.  Ante,  p,  365. 
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son, 


Impartible 

property. 


Mother. 

“  Mayukha.’* 

Stepmother, 


Father. 

Brother. 


8'JO  PARENTS,  BROTHER.  [CHAP.  XI. 

Impartible  property  passes  on  the  death  of  all  daughters  to  the  eldest 
surviving  daughter’s  son.1 

Parents  of  Deceased  and  their  Descendants  to  the  Third  Degree . 

7.  Mother.2 

Where  the  “  Mayukha  ”  prevails  3  the  father  is  preferred 
to  the  mother.4 

Except  that  in  Bombay  she  has  a  right  of  inheritance  as  the  widow 
of  her  husband,5  and  that  in  Madras  she  has  possibly  some  right  of 
inheritance  as  a  bandhu ,6  neither  a  stepmother  nor  a  stepgrandmother 
has  any  rights  of  inheritance. 7 

8.  Father.8 

9.  Brother.9 

Uterine  brothers,  Le.  brothers  of  the  whole  blood,  take 
before  brothers  of  the  half  blood.10 


1  Kattama  Nachiar  v.  Dorasinga 
Tevar  (1871),  6  Mad.  H.  C.  310,  at 
p.  333  ;  Mutta  Vaduganadha  Tevar  v. 
Dorasinga  Tevar  (1881),  8  I.  A.  99 ; 
3  Mad.  290. 

2  Vellanki  Venkata  Krishna  Bow 
(Rajah)  v.  Venkata  Rama  Lakshmi 
Narsayya  (1876),  4  I.  A.  1 ;  1  Mad. 
174 ;  Balkrishna  Bapuji  Apte  v. 
LaJcshman  Dinkar  (1890),  14  Bom. 
605  ;  “  Mitakshara,”  chap.  ii.  s.  iii. 
para.  3  ;  “  Vivada  Chintamani  ”  (P.  C. 
Tagore’s  translation),  pp.  293-295. 
The  adoptive  mother  comes  before  the 
adoptive  father,  Anandi  v.  Bari  Suba 
Pai  (1909),  33  Bom.  404;  11  Bom. 
L.  R.  641.  As  to  her  right  to  inherit, 
see  ante,  p.  181. 

8  Ante,  pp.  18,  19. 

4  Khodabhai  Mahiji  v.  Bahdhar 
Data  (1882),  6  Bom.  541 ;  “  Vyava- 
hara  Mayukha,’’  chap,  iv.  s.  viii. 
para.  14.  See  also  "  Smriti  Chan- 
drika,”  chap.  xi.  s.  i.  para.  3 ;  s.  ii. 
paras.  12-15. 

6  Post ,  pp.  412,  413 ;  Russoobai  v, 
Zoolekhabm  (1895),  19  Bom.  707 ; 
Rakhmdbai  v.  Tukaram  (1886),  11 
Bom.  47 ;  Kesserbai  v.  Valab  Raoji 
(1879),  4  Bom.  188,  at  p.  208. 

See  Muttammal  v.  V  engalakshmi- 
ammo!  (1882),  5  Mad.  32;  Kumara- 
eeM  v.  Virrna  ,  Goun&an  (1879),  5 
Mad.  29 ;  Mori  y.  CMrmmmal  (1884), 


8  Mad.  107,  at  pp.  117,  127,  129; 
post,  pp.  413,  414. 

7  Joti  Lai  (Lala)  v.  Durani  Kower 
(Mussamat)  (1864),  B.  L.  R.  F.  B.  R. 
67 ;  W.  R.  F.  B.  R.  173 ;  Tahaldai 
Kumri  v.  Gaya  Per  shad  Sahu  (1909), 
37  Calc.  214 ;  14  C.  W.  N.  443  ;  Rama 
Band  v.  Surgiani  (1894),  16  All.  221 ; 
Muttammal  v.  V engalaJcslmiammal 
(1882),  5  Mad.  32,  approving  of 
Kumaravelu  v.  Virana  Goundan 
(1879),  5  Mad.  29;  Ramasami  v. 
Narasamma  (1884),  8  Mad.  133 ; 
Mari  v.  Chinnammal  (1884),  8  Mad. 
107 ;  Seethai  v.  Nachiar  (1912),  37 
Mad.  286 ;  Sundarmani  Dei  v.  Gokula - 
nand  Ohowdhury  (1912),  18  C.  W.  N. 
160  ;  Kesserbai  v.  Valab  Raoji  (1879), 
4  Bom.  188,  at  p.  208. 

8  “Mitakshara,”  chap.  ii.  s.  iii. 
para.  2. 

fl  "  Mitakshara,”  chap.  ii.  s.  v. 
para.  1 ;  Burhum  Deo  Ray  v.  Punchoo 
Roy  (1865),  2  W.  R.  C.  R.  123. 

10  "Mitakshara,”  chap.  ii.  s.  iv. 
paras.  5,  6  ;  Anant  Singh  ( Thakur )  v. 
Durga  Singh  (Thakur)  (1910),  37  I.  A. 
191 ;  32  All.  363 ;  14  C  W.  N.  770  ; 
12  Bom.  L.  R.  504;  Samat  v.  Amra 
(1882),  6  Bom.  394,  at  p.  397 ; 
Krishnaji  Vyanktesh  v.  Pandurang 
(1875),  12  Bomb.  H.  C.  65  ;  Parmappa 
v.  Shiddappa  (1906),  30  Bom.  607 ; 
8  Bom.  L.  R.  685., 
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The  “  Mayukha  ”  1  places  the  sons  of  brothers  of  the  whole 
blood  after  their  fathers,  and2  declares  that  brothers  of  the 
half  blood  share  with  the  paternal  grandfather.3 

“  If  there  be  a  competition  between  whole  brothers  associated  and 
whole  brothers  unassociated,  and  between  half  brothers  associated  and 
half  brothers  unassociated,  the  former  exclude  the  latter.”  4 

“  The  reunited  half  brother  and  the  separated  whole  brother  take  the 
estate  in  equal  shares.”  5 

As  to  whether  in  the  case  of  the  remarriage  of  a  widow,6  or  the  marriage 
of  a  woman  after  divorce,7 8  there  is  any  relationship  between  the  sons  of 
the  different  marriages,  quaere. B  It  is  submitted  that  there  is  none, 
except  perhaps  where  the  remarriage  is  authorized  by  local  or  caste 
custom. 9 

As  to  sisters,  see  post ,  pp.  392,  393. 

10.  Brothers’  sons.10 

According  to  the  44  Mitakshara  ”  and  the  44  Mayukha,”  sons 
of  brothers  of  the  whole  blood  are  preferred  to  sons  of  brothers 
of  the  half  blood  11  (an  undivided  member  of  each  class  being 
preferred  to  a  divided  member),12  and  according  to  the  latter 
authority  sons  of  brothers  of  the  half  blood  are  postponed  until 
after  the  father’s  brother.13 

According  to  the  44  Mayukha,”  sons  of  brothers  who  are 
dead  share  along  with  surviving  brothers,  but  this  rule  does 
not  go  beyond  brothers  and  brothers’  children.14 

The  brother’s  son  ends  what  is  generally  known  as  the 
44  compact  series  ”  of  heirs  according  to  the  44  Mitakshara.”  15 

In  the  case  of  a  competition  between  sapindas  not  enumerated  in  the 


1  Chap.  iv.  s.  viii.  para.  16;  Samat 
v.  Amra  (1S82),  6  Bom.  394,  at  p. 
397. 

2  Chap.  iv.  s.  viii,  para.  20. 

8  See  post,  p.  394. 

4  Sarvadhikari’s  “Law  of  Inherit¬ 
ance,”  p.  921  (see  also  p.  922).  See 
8 ham  Narain  v.  Court  of  Wards 
(1873),  20  W.  R.  C.  R.  197,  at  pp. 
200,  201  ;  “  Mitakshara,”  chap.  ii.  s. 
ix.  para.  7. 

5  Sarvadhikari’s  “Law  of  Inherit¬ 
ance,”  p.  922  ;  “  Mitakshara,”  chap, 
ii.  s.  ix.  para.  7  ;  see  post,  pp.  414, 415. 

6  Ante,  pp.  37,  369,  370. 

7  Ante,  pp.  63,  64. 

8  Baibu  Lai  v.  Nanku  Bam  (1894), 
22  Calc.  339,  at  p.  345. 

9  Ante,  p.  37. 

10  “Mitakshara,”  chap.  ii.  s»  iv. 


para.  7 ;  “  Vyavahara  Mayukha,” 

chap.  iv.  s.  viii.  para.  17 ;  “  Virami- 
trodaya  ”  (G,  C.  Sarkar’s  translation), 
p.  195. 

11  Samat  v.  Amra  (1882),  6  Bom. 
394,  at  p.  397  ;  “  Mitakshara,”  chap, 
ii.  s.  iv.  paras.  5-7. 

12  See  Sarvadhikari’s  “  Hindu  Law 
of  Inheritance,”  pp.  927,  928. 

13  Chap,  iv.  s.  viii.  paras.  16,  18, 

20. 

14  Chandika  Bakhsh  v.  Mima  Kuar 
(1902),  29  I.  A.  70  ;  24  All.  273 ;  6 
C.  W.  N.  425  ;  4  Bom.  L.  R.  376  ; 
“  Vyavahara  Mayukha,”  chap.  iv. 
s.  viii.  para.  17. 

16  Chap.  ii.  s,  v.  para.  2 ;  Mohandas 
v.  Krishnabai  (1881),  5  Bom.  597,  at 

p.  602. 
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sons. 
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texts,  preference  should  be  given  to  the  sapinda  belonging  to  the  nearer 
line.1 

Brother’s  11.  Brother’s  son’s  son.2 

son’s  son. 

The  list  of  gotraja  sapindas  in  the  “  Mitakshara  55  is  apparently  not 
exhaustive.3  It  is  now  settled  that  the  proper  place  of  the  brother’s  son’s 
son  is  next  after  the  brother’s  son.4 

Relationship  According  to  the  Bombay  authorities,  neither  the  “  Mitakshara  ”  nor 
of  half  blood.  the  “  Mayukha  ”  makes  any  distinctions  between  relations  of  the  whole 
blood  and  relations  of  the  half  blood,  except  in  the  case  of  brothers  and 
sons  of  brothers,5  but  the  Allahabad  High  Court  6  has  held  that  the  dis¬ 
tinction  between  the  whole  and  the  half  blood  extends  to  the  descendants 
of  the  grandfather,  it  may  be  to  the  fourteenth  degree,  but  certainly  to 
the  case  before  them.  In  that  case  a  grandson  of  a  half  brother  of  the 
great  grandfather  of  the  propositus  was  postponed  to  a  grandson  of  a 
whole  brother  of  such  great  grandfather.  Sastri  G.  C.  Sarkar  7  says : 
“  The  preference  based  upon  connection  by  whole  blood,  applies  to  all 
collateral  relations  of  equal  degree ;  propinquity  being  the  principle  of 
the  order  of  succession,  a  relation  of  the  full  blood  by  reason  of  his  pro¬ 
pinquity  excludes  a  relation  of  the  same  degree  who  is  of  the  half  blood.” 

It  is  quite  clear  that  a  sapinda  of  the  half  blood  is  preferred  to  a  more 
distant  sapinda  of  the  whole  blood. 8 

Sister  and  The  other  descendants  of  the  father,  namely  the  sister  9  and  the  sister’s 

sister  s  son.  * 

1  Chimasami  Pillai  v.  Kutija  3  gee  Lallubhai  Bapubhai  v.  Manku- 

Fillai  (1911),  35  Mad.  152.  varbai  (1876),  2  Bom.  388,  at  p.  433. 

2  Kalian  Rai  v.  Ram  Chandar  4  Buddha  Singh  v.  Laltu  Singh 

(1910),  24  All.  128.  “  As  a  deceased  (1915),  42  I.  A.  208  ,*  37  All.  604  ;  20 

person’s  own  great  grandson  inherits  0.  W.  N.  1  ;  17  Bom.  L.  R.  1022. 
before  his  parents,  so  it  may  not  6  Samat  v.  Amra  (1882),  6  Bom. 
be  unreasonable  to  hold  that  his  394,  at  p.  397;  Vithalrao  Krishna 
father’s  great  grandson  inherits  before  Vinchurkar  v.  Ramrao  Krishna  Vin- 
his  grandfather,”  Bhattacharya’s  churkar  (1899),  24  Bom.  317  ;  2  Bom. 
<c  Hindu  Law,”  2nd  ed.,  p.  444.  The  L.  R.  139.  See  Saguna  v.  Sadashiv 
great  grandson  of  the  grandfather  (1902),  26  Bom.  710,  at  p.  715;  4 
was  preferred  to  the  grandson  of  the  Bom.  L.  R.  527.  As  to  a  mother’s 
great  grandfather  in  Buddha  Singh  v.  half  brother,  see  Mutlmswami  Muda - 
Laltu  Singh  (1915),  42  I.  A.  208;  37  liyar  v.  Sunambedu  Muthukumara- 
All.  604 ;  20  C.  W.  N.  1 ;  17  Bom.  L.  swami  Mudaliyar  (1896),  23  I.  A, 
R.  1022.  See  “Vyavastha  Chandrika,”  83,  at  p.  91 ;  19  Mad.  405,  at  p.  410. 
vol.  i.  p.  178,  note-}*.  Varadaraja  6  Suba  Singh  v.  Sarafraz  Kunwar 
(Burnell’s  translation,  p.  36)  admits  (1896),  19  All.  215. 

him  after  the  brother’s  son.  In  the  7  “Hindu  Law,”  3rd  ed.,  p.  259. 

table  of  succession,  compiled  by  Mr.  8  Muthuswami  Mudaliyar  v.  Sal- 

Rama  Row,  at  p.  115  of  Cunningham’s  ambedu  Muthukumaraswami  Muda - 
Digest,  a  brother’s  son’s  son  is  placed  liyar  (1896),  23  I.  A.  83,  at  p.  91  ; 
after  a  brother’s  son.  The  spiritual  19  Mad.  405,  at  p.  410  ;  Oanga  Sahai 
principle  would  give  him  this  place  v.  Kesri  (1915),  42  I.  A.  177;  37  All. 
(see  ante,  pp.  377,  378),  Sarvadhikari’s  545 ;  19  C.  W.  N.  1175  ;  17  Bom.  L. 
“  Law  of  Inheritance,”  p.  467.  Oorhya  R.  998 ;  g.  C.  in  Court  below,  Kesri  v. 
Kooer  {Mussamut)  y.  Rajoo  Nye  Oanga  Sahai  (1910),  32  All.  541. 
Sookool  (1870),  14  W.  R»  C.  R.  208 ;  8  Jullessur  Kooer  v.  TJggur  Roy 

Kureem  Chard  Gurain  v.  Odung  (1882),  9  Calc.  725;  12  C.  L.  R. 

Qurain  (1866),  6  W  R.  0.  R.  158.  460 ;  Jagat  Narain  v.  Sheo 
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son,  do  not  come  in  at  this  point  under  the  Mitakshara  school,  as  they 
are  not  gotraja  sapindas .  The  sister’s  son  succeeds  as  a  bandlnu 1  As 
to  the  rights  of  a  sister  in  Bombay  and  Madras,  see  post,  pp.  410,  411,  413. 


Grandparents  oj  the  Deceased  and  their  Descendants  to  the  Third 

Degree . 

12.  Father’s  mother.2  Grandmother* 


After  the  brother’s  son  the  remaining  gotraja  heiis  are  only  dealt  with 
in  the  following  paragraphs  of  the  “  Mitakshara.”  Chap.  ii.  s.  v.  para.  4  ; 
“  Here  on  failure  of  the  father’s  descendants,  the  heirs  are  successively 
the  paternal  grandmother,  the  paternal  grandfather,  the  uncles  and  their 
sons.”  Para.  5 :  44  On  failure  of  the  paternal  grandfather’s  line,  the 
paternal  great  grandmother,  the  great  grandfather,  his  sons  and  their  issue 
inherit.  In  this  manner  must  be  understood  the  succession  of  kindred 
belonging  to  the  same  general  family  and  who  are  sapindas.'’  3 

This  enumeration  is  not  exhaustive. 4  The  “  Subodhini  ”  5  commenting 
on  the  words  of  the  “  Mitakshara,”  44  On  failure  of  the  paternal  grand¬ 
father’s  line,  the  paternal  great  grandmother,  the  great  grandfather,  his 
sons  and  their  issue  inherit,”  carries  the  enumeration  a  little  further,  viz. 
“  the  paternal  great  grandfather’s  mother,  great  grandfather’s  father, 
great  grandfather’s  brothers  and  their  sons.  The  paternal  great  grand¬ 
father’s  grandmother,  great  grandfather’s  grandfather,  great  grandfather’s 
uncles  and  their  sons.” 

In  the  Bombay  Presidency  the  sister  is  placed  between  the  father’s 
mother  and  the  father’s  father.6 


13.  Father’s  father.7 


Grandfather. 


According  to  the  4 4  Mayukha  ”  8  he  takes  equally  with  the  half-brother. 

Paternal 

14.  Father's  brother.9  uncle* 


(1883),  5  All.  311.  The  question 
was  raised  but  not  decided  in  Goolab 
Sing  ( Kooer )  v.  Kurun  Sing  {Rcto) 
(1871),  14  M.  I.  A.  176,  at  p.  194; 
IQ  B.  L.  R.  1,  at  p.  8. 

1  Post ,  p.  402. 

2  Gandhi  Magardal  v.  Jaddb  ( Bai ) 
(1899),  24  Bom.  192,  at  p.  212  ;  1 
Bom.  L.  R.  574 ;  LaMubhai  Bapvbhai 
v.  Mankuvarbai  (1876),  2  Bom.  388, 
at  p.  432 ;  44  Mitakshara,”  chap.  ii. 
s.  v.  para.  2;  44  Vyavahara  Mayukha,” 
chap.  iv.  s.  viii.  para.  8. 

8  See  ante,  p.  378,  note  3. 

4  LaUubhai  Bapubhai  v.  Manhu - 
mrbm  (1876),  2  Bom.  388,  at  p.  433. 

5  (A  commentary  on  the  “Mitak¬ 
shara”  composed  in  the  thirteenth 


century  by  Bishveshar  Bhatta ; 
Bhattacharya’s  44  Hindu  Law,”  2nd 
ed.,  33.)  Chap.  ii.  s.  5,  para.  5 ; 
Colebrooke’s  note  to  “Mitakshara,” 
chap.  ii.  s.  v.  para.  5 ;  JUtUubhai 
Bapubhai  v.  Mankuvarbai  (1876),  2 
Bom.  388,  at  p.  433. 

6  “Vyavahara  Mayukha,”  chap, 
iv.  s.  viii.  para.  19  ;  post*, pp.  410, 411. 

7  “Mitakshara,”  chap.  ii.  s.  v. 
paras.  4,  5 ;  44  Vyavahara  Mayukha,” 
chap.  iv.  s.  viii.  para.  20. 

8  Chap.  iv.  s.  viii.  para.  20 ;  ante, 
p.  391. 

s  “Mitakshara,”  chap.  ii.  s.  v. 
para.  2.  As  to  the  preference  of 
those  of  the  whole  blood,  see  ante, 

p.  392. 
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His  son. 

His  grandson. 


Croat  grand* 
mother. 

Great  grand¬ 
father. 

His  son. 

His  grandson. 

His  great 
grandson. 


Grandson’s 

grandson. 

His  son. 

His  grandson. 


Brother’s 

great 

grandson. 

His  son. 

H*s  grandson. 
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According  to  the  u  Mayukha,*1  1  the  paternal  great  grandfather,  the 
father’s  brother  and  the  sons  of  the  half-brother  share  the  inheritance. 

An  uncle  of  the  full  blood  is  preferred  to  an  uncle  of  the  half  blood.2 

15.  Father’s  brother’s  son. 

1G.  Father’s  brother's  son’s  son,3 

The  reasons  which  place  the  brother’s  son’s  son  before  the  father’s 
mother,  would  place  the  father’s  brother’s  son’s  son  in  this  position. 

Great  Grandparents  of  the  Deceased  and  their  Descendants  to  the 
Third  Degree . 

17.  Father’s  father’s  mother.4 

18.  Father’s  father’s  father.5 
10.  Father’s  father’s  brother.6 

20.  Father’s  father’s  brother’s  son.7 

21 .  Father’s  father’s  brother’s  son’s  son.8 

Bemote  Sapinda  Heirs. 

Descendants  of  Deceased  from  the  Fourth  to  the  Sixth  Degree . 
2*2.  Son’s  son’s  son’s  son.9 
28.  Son’s  son’s  son’s  son’s  son.10 

24.  Son’s  son’s  son’s  son’s  son’s  son.11 

Descendants  of  Father  of  Deceased  from  the  Fourth  to  the  Sixth 

Degree . 

25.  Brother’s  son’s  son’s  son.12 

26.  Brother’s  son’s  son’s  son’s  son.13 

27.  Brother’s  son’s  son’s  son’s  son’s  son.14 


1  Chap  iv.  s.  viii.  para.  20. 

2  Oangti  S kikai  v.  Kesri  (1015),  42 
I.  A.  177;  37  AIL  545;  19  C.  W.  N. 
1175;  7  Bom.  L.  R.  998;  ante ,  p.  392. 

3  Buddha  Singh  v.  Laliu  Singh 
(1915),  42  I.  A.  208;  37  All.  G04 ; 
20  C.  W.  N.  1 ;  17  Bom.  L.  R.  1022  ; 
S.  C.  in  Court  below,  (1912),  34  All. 
C63.  Cunningham’s  “  Digest  of  Hindu 
Law,”  p.  115;  Sarvadhikari’s  “Law 
of  Inheritance,”  p.  654 ;  Kashibai  v. 
Momhvar  Raghunath  (1911),  35  Bom. 
389 ;  13  Bom.  L.  R,  352. 

4  “  Mitakshaia,”  chap,  ii.  s.  v.  para. 

5 ;  wife,  p.  393. 

8  Ibid. 

6  Ibid. 


7  Ibid. ;  Gancsh  v.  Waghu  (1903), 
27  Bom.  610 ;  5  Bom.  L.  R.  581. 

8  JDurooSing  v.  Rai  Sing,  S.  D.  A. 
N.  W.  P.  (1864),  p.  521.  See  ante, 
p.  393. 

9  Ram  Singh  ( Bhyah )  v.  Ugur 
Singh  ( Bhyali )  (1870),  13  M.  I.  A. 
373 ;  5  B.  L.  R.  293 ;  14  W.  R.  P.  C.  1, 
It  is  scarcely  possible  that  so  remote 
a  descendant  would  be  bom  at  the 
time  of  the  death  of  the  propositus. 

10  Ibid. 

11  Ibid. 

12  Venikd  v.  Parjaram  (1894),  20 
Bom.  173.  See  ante ,  p.  393. 

13  See  ante,  p.  393. 

14  Ibid. 
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Descendants  of  Grandfather  of  Deceased  from  Fourth  to  Sixth 

Degree. 


28.  Father’s  brother’s  son’s  son’s  son. 

29.  Father’s  brother’s  son’s  son’s  son’s  son.1 

30.  Father’s  brother’s  son’s  son’s  son’s  son’s  son.2 


Uncle’s  great 
grandson. 

His  son. 

His  grandson. 


Descendants  of  Great  Grandfather  of  Deceased  from  Fourth  to 
Sixth  Degree . 

31.  Father’s  father’s  brother’s  son’s  son’s  son. 

32.  Father’s  father’s  brother’s  son’s  son’s  son’s  son.  son. 

33.  Father’s  father’s  brother’s  son’s  son’s  son’s  son’s  son.  His  grandson. 


Ancestors  of  Deceased  in  the  Fourth  Degree  and  their  Descendants 
to  the  Third  Degree. 3 * 


34.  Father’s  father’s  father’s  mother. 

35.  Father’s  father’s  father’s  father. 

36.  Father’s  father’s  father’s  father’s  son. 

37.  Father’s  father’s  father’s  father’s  son’s  son. 

38.  Father’s  father’s  father’s  father’s  son’s  son’s  son. 


Grandfather’s 
grandmother. 
Grandfather’s 
grandfather. 
His  son. 

His  grandson. 

His  great 
grandson. 


Ancestors  of  Deceased  in  Fifth  Degree  and  their  Descendants  to 
the  Third  Degree  A 


39.  Father’s  father’s  father’s  father’s  mother. 

40.  Father’s  father’s  father’s  father’s  father. 

41.  Father’s  father’s  father’s  father’s  father’s  son. 

42.  Father’s  father’s  father’s  father’s  father’s  son’s  son. 


Grandfather’s 
grandfather’s 
mother. 
Grandfather’s 
great  grand¬ 
father. 

His  son. 


43.  Father’s  father’s  father’s  father’s  father’s 


son’s  son’s  son.5  gjs  grandson. 

Hjs  great 
grandson. 


Ancestors  of  Deceased  in  Sixth  Degree ,  and  their  Descendants  to 


the  Third  Degree .6 


44.  Father’s  father’s  father’s  father’s  father’s  mother.  Great  ^grand- 

45.  Father’s  father’s  father’s  father’s  father’s  father.  ^Indmother! 

46.  Father’s  father’s  father’s  father’s  father’s  father’s  son.  ^Xer’sgrelt 

47.  Father’s  father’s  father’s  father’s  father’s  father’s  son’s 

.  His  grandson. 


1  See,  however,  Sarkar’s  “  Hindu 
Law,”  3rd  ed.,  262. 

*  Ibid. 

*  Ante,  p.  3S1. 

*  Ibid. 

5  Jeebnoih  Singh  (Thakoor)  v. 


Court  of  Wards  (1875),  2  I.  A.  163  ; 
15  B.  L.  R  190 ;  23  W.  R  C.  R 
409;  S.  C.  in  court  below  (1870), 
5  B.  L.  R  442  ;  14  W.  R  P.  C.  117. 

6  Ante,  p.  381, 
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His  great  48.  father’s  father’s  father’s  father’s  father’s  father’s  son’s 

grandson.  , 

son  s  son. 


Descendants  from  Fourth  to  Sixth  Degree  of  Ancestors  in  Fourth 

Degree . 


Grandfather’s 

grandfather’s 

grandson’s 

gandson. 
is  son. 


49.  Father’s  father’s  father’s  father’s  son’s  son’s  son’s  son. 

50.  Father’s  father’s  father’s  father’s  son’s  son’s  son’s  son’s 
son. 


His  grandson.  51.  Father’s  father’s  father’s  father’s  son’s  son’s  son’s  son’s 


son’s  son. 


Descendants  from  Fourth  to  Sixth  Degree  of  Ancestors  in  Fifth 

Degree . 


Grandfather’s  52.  Father’s  father’s 

great  grand-  , 

father’s  grand-  Son  S  SOU. 

son’s  grand-  53.  Father’g  father’s 

His  son.  S{m>g  son’g  son<i 

His  grandson.  54.  Father’s  father’s 

son’s  son’s  son’s  son. 


father’s  father’s  father’s  son’s  son’s 

father’s  father’s  father’s  son’s  son’s 

father’s  father’s  father’s  son’s  son’s 


Descendants  from  Fourth  to  Sixth  Degree  of  Ancestors  in  Sixth 

Degree . 

Great  grand-  55.  Father’s  father’s  father’s  father’s  father’s  father’s  son’s 

father’s  great  ,  , 

grandfather’s  SOU  S  SOn  S  Son. 

grandson.8  56.  Father’s  father’s  father’s  father’s  father’s  father’s  son’s 
His  son.  son’s  son’s  son’s  son. 

His  grandson.  57.  Father’s  father’s  father’s  father’s  father’s  father’s  son’s 
son’s  son’s  son’s  son’s  son. 

“  Smriti  The  “  Smriti  Chandrika  ”  2  gives  the  following  order  of  succession  of 

Chandrika.”  sapivdas  after  a  brother’s  son  : — ■ 

I.  The  son  of  the  grandfather. 

II.  His  son. 

III.  The  son  of  the  great  grandfather. 

IV.  His  son. 

V.  The  son  of  the  great  great  grandfather. 

VI.  His  son. 

VTL  The  son  of  the  father  of  the  great  great  grandfather. 

VIII.  His  son. 


1  Bam  Singh  ( Bhyak )  v.  Ugur  P.  C.  1. 

Singh  ( Bhyah )  (1870),  13  M.  I.  A.  2  Chap.  xi.  s.  v.  paras.  8-12,  and 
373;  5  B.  L.  R.  293;  14  W.  R.  nummary. 
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IX.  The  son  of  the  last  sapinda . 

X.  His  son. 

As  pointed  out  by  Mr.  Mayne,1  no  other  writer  has  followed  this  list. 

It  has  had  no  support  from  the  Courts. 

Samanodakas. 

Failing  all  goiraja  sapindas  the  inheritance  passes  to  what  Samanodai 
are  called  the  sanianodakas .2  Those  are  all  agnates  beyond  the 
degree  of  sapinda . 

“  The  order  of  succession,”  amongst  the  samanodalas ,  “  appears  to 
be  governed  by  two  principles,  namely — 

“  (1)  The  descendants  of  a  nearer  ancestor  succeed  in  preference  to 
those  of  a  remoter  ancestor. 

“  (2)  Amongst  the  descendants  of  the  same  ancestor  the  nearer  excludes 
the  more  remote.”  3 

In  the  case  of  samcmodakas  it  is  not  possible  to  apply  the  test  of  religious 
efficacy.4 

The  following  order  of  succession  of  samanodalcas  is  given  by  Sir  Henry 
Cunningham  in  his  “  Digest  of  Hindu  Law  ”  5 ; — 

1.  Seven  generations  from  the  grandson’s  grandson’s  son’s  son  exclusive. 

2.  Seven  generations  from  the  brother’s  son’s  son’s  son’s  son’s  son 
exclusive, 

3.  Seven  generations  from  the  father’s  brother’s  son’s  son’s  son’s  son’s 
son  exclusive. 

4.  Seven  generations  from  the  father’s  father’s  brother’s  son’s  son’s 
son’s  son’s  son  exclusive, 

5.  Seven  generations  from  the  father’s  father’s  father’s  father’s  son’s 
son’s  son’s  son’s  son’s  son  exclusive. 

6.  Seven  generations  from  the  father’s  father’s  father’s  father’s  father’s 
son’s  son’s  son’s  son’s  son’s  son. 

7.  Seven  generations  from  the  father’s  father’s  father’s  father’s  father’s 
father’s  son’s  son’s  son’s  son’s  son’s  son. 

8.  Mother  of  father’s  father’s  father’s  father’s  father’s  father. 

9.  Father’s  father’s  father’s  father’s  father’s  father’s  father. 

10.  His  male  descendants  up  to  thirteen  generations. 

11.  Mother  of  father’s  father’s  father’s  father’s  father’s  father’s  father. 

12.  Father’s  father’s  father’s  father’s  father’s  father’s  father’s  father. 

13.  His  male  descendants  up  to  thirteen  generations. 

Similarly  up  to  thirteenth  grandfather  exclusive. 


Bandhus. 


Failing  all  sagotra  sapindas  and  samcmodakas ,6  tEe  inherit-  Bandhu 
anee  according  to  the  Mitakshara  system  passes  to  the  cognate 


1  tc  Hindu  Law,”  8th  ed.,  p.  804. 

2  See  ante,  pp.  379,  380. 

8  G.  C.  Sarkar’s  “  Hindu  Law,”  3rd 

ed.,  p.  262;  B.  K.  Sarvadbikari’s 

**  Law  of  Inheritance,”  p.  687.  See 

Colebrooke’s  note  to  “Mitakshara,” 


chap.  ii.  s.  v.  para.  5. 

4  Suba  Singh  v.  Sarafraz  Kunwar 
(1896),  19  AIL  215,  at  p.  232. 

5  Pp.  117,  118. 

6  Jeebnath  Singh  ( Thahoor )  v. 
Courts  of  Wards  (1875),  2  I.  A.  163 ; 
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sapindas,  who  are  called  bandhus  or  bhuuiagoira  sapindas, 
i.c.  “  springing  from  a  different  family,  and  connected  by 
common  corporeal  particles,  or  by  consanguinity,”  1  through 
females.3 


Inheritance 
of  bandhus. 


With  the  exception  of  the  daughter's  son,  who  succeeds  under  special 
texts,3  no  cognate  can  succeed  while  there  is  any  agnate  down  to  the  last 
samanodaka  alive  and  capable  of  taking.4 

The  difficulty  in  laying  down  any  definite  rules  as  to  the 
inheritance  of  bandhus  arises  from  the  lack  of  information  in 
the  “  Mitakshara  ”  on  the  subject.  Chapter  II.  Section  VI.; 
para.  1,  which  contains  all  that  is  said  in  the  Mitakshara  with 
regard  to  what  bandhus  inherit,  is  as  follows  : — 

1.  “On  failure  of  Gentiles,  the  cognates  are  heirs.  Cognates 
are  of  three  kinds ;  related  to  person  himself,  to  his  father,  or 
to  his  mother  as  is  declared  by  the  following  text.  4  The  sons  < 
of  his  own  father’s  sister,  the  sons  of  his  own  mother’s  sister, 
and  the  sons  of  his  own  maternal  uncle,  must  be  considered  as 
his  own  cognate  kindred.  The  sons  of  his  father’s  paternal 
aunt,  the  sons  of  his  father’s  maternal  uncle,  must  be  deemed 
his  father’s  cognate  kindred.  The  sons  of  his  mother’s  paternal 
aunt,  the  sons  of  his  mother’s  maternal  aunt,  and  the  sons  of 
his  mother’s  maternal  uncle  must  be  reckoned  his  mother’s 
cognate  kindred.  5  5  5  5 

This  enumeration  is  only  illustrative  and  is  not  exhaustive.6 


15  B.  L.  R.  190  ;  23  W.  B.  C.  B.  409  ; 
Mam  Singh  ( Bhyah )  v.  XJgur  Singh 
(Bhyah)  (1870),  13  M.  I.  A.  373  ;  5 
B.  L.  R.  293 ;  14  W.  R.  P.  0.  1 ; 
Naraini  Kuar  v.  Chandi  Din  (1886), 
9  All.  467 ;  Digdayi  ( Musst .)  v. 
Bhatan  Mali  (1869),  5  B.  L.  B.  448, 
note;  11  W.  R.  C.  B.  300;  “  Mitak¬ 
shara, ”  chap.  ii.  s.  vi.  para.  1. 

1  Babu  Lai  v.  Kanku  Bam  (1894), 
22  Calc.  339,  at  p.  343. 

2  Muttusami  v.  Muttiikumarasctmi 
(1892),  16  Mad.  23. 

3  Ante,  p.$89. 

4  Naraini  Kuar  v.  Chandi  Din 
(1886),  9  All.  467 ;  Mam  Singh 
{Bhyah)  v.  Ugur  Singh  (Bhyah) 
(1870),  13  M.  I.  A.  373,  at  p.  390  ; 
5  B.  L.  R.  293,  at  p.  302 ;  14  W.  B. 
P.  C.  1,  at  p.  3.  See  Mutcheputty 
Dull  Jha  v.  Majunder  Narain  Mae 
(1839),  2  M.  I.  A.  133  (a  MitbiJa 


case) ;  Goolab  Sing  ( Kooer )  v.  Mao 
Kurun  Sing  (1871),  14  M.  I  A.  176 ; 

10  B.  L.  R.  1. 

5  See  Amriia  Kumari  Debi  v. 
LaJchinarayan  Chuckerbutty  (1868),  2 
B.  L.  R.  F.  B.  28,  at  p.  37  ;  10  W.  R. 

F.  B.  76,  at  p.  77. 

6  Gridhari  Lall  Moy  v.  Bengal 
Government  (1868),  12  M.  I.  A.  448 ; 

1  B.  L.  B.  P.  C.  44  ;  10  W.  B.  P.  C.  31  ; 
Muthuswami  Mudaliyar  v.  Sunam - 
bedu  Muihukumaraswami  Mudaliyar 
(1896),  23  I.  A.  83 ;  19  Mad.  405 ; 
Amrita  Kumari  Debi  v.  LaJchinarayan  # 
Chuckerbutty  (1868),  2  B.  L.  R.  F.  B. 
28;  10  W.  R.  F.  B.  76;  Umaid 
Bahadur  v.  XJdoi  Chand  (1880),  6 
Calc.  119 ;  6  C.  L.  R.  500  ;  Babu  Lai 
v.  Nanku  Mam  (1894),  22  Calc.  339, 
at  p.  344 ;  Matnasubbu  Chetti  v. 
Ponnappa  CJietii  (1882),  5  Mad.  69. 
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The  following  propositions  have  been  laid  down  by  Pundit 
Bajkumar  Sarvadhikari 1 : — 

“  I.  A  bandhu  is  a  cognate  sapinda  within  four  degrees  count-  Bandhm  who 
ing  (1)  from  the  deceased  himself,  in  ascent  or  descent ;  (2)  from  mherit‘ 
any  one  of  the  four  immediate  ancestors  of  the  deceased.”  2 * 

“  II.  The  right  of  inheritance  accrues  to  a  bandhu  if  the  sapinda 
late  owner  and  the  person  claiming  the  heritable  right  were  mustTe hip 
related  as  sapindas  to  each  other,  either  directly  through mufcual* 
themselves  or  through  their  mothers  or  fathers. 

44  In  other  words,  a  heritable  bandhu  is  a  cognate  sapinda 
within  four  degrees,  counting  from — 

44  1.  The  deceased  in  ascent  or  descent. 

44  2.  Deceased’s  paternal  ancestor  within  four  degrees. 

“  3.  Deceased’s  maternal  ancestor  within  four  degrees. 

44  4.  Deceased’s  father’s  maternal  ancestor  within  four 
degrees. 

44  5.  Deceased’s  mother’s  maternal  ancestor  within  four 
degrees.  ’ 

“  N.B. — The  word  ‘  five  ’  is  to  be  substituted  for  4  four  ’ 
in  the  case  of  father’s  bandhus .  If  the  deceased  or  his  ancestor 
be  related  through  father’s  mother,  then  five  degrees  instead  of 
four  should  bo  counted  in  both  directions.  Thus  grandson’s 
daughter’s  grandson  is  related  to  the  deceased  (or  his  paternal 
ancestor)  through  father’s  mother.” 

44  III.  Eule  of  exclusion  : —  RuIe  of 

“1.  The  cognate  descendant  of  each  of  these  classes  isexclusion’ 
excluded  from  inheritance  when  (i.)  the  deceased  or  (ii.)  the 
deceased’s  ancestor  does  not  belong  to — 

“  (a)  His  maternal  grandfather’s  line. 

“  (b)  His  father’s  ditto. 

“  (c)  His  mother’s  ditto. 

“  2.  Cognate  ascendant  of  the  deceased  is  excluded  from 
inheritance  when  he  does  not  belong  to — 

44  (a)  The  deceased’s  maternal  grandfather’s  line.  ^ 


1  “  Hindu  Law  of  Inheritance,”  deceased  ex  parte  matemd }  (3)  an- 

pp.  703-707.  cestors  of  the  father  of  the  deceased 

2  The  word  “  ancestors  ”  includes  ex  parte  maternd ;  (4)  ancestors  of 

here  :  (1)  ancestors  of  the  deceased  the  mother  of  the  deceased  ex  parte 

ex  pmie  paternd  ;  (2)  ancestors  of  the  maternct,  lbid.f  p.  704, 
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“  (b)  The  deceased’s  father’s  ditto.1 

“  (<?)  The  deceased’s  mother’s  ditto.” 

A  sapinda  to  bo  capable  of  inheriting  must  be  so  related  to 
the  late  owner,  that  the  late  owner  was  also  his  sapinda  either 
directly  or  through  his  father  or  mother,  or  in  other  words  the 
sapinda  relationship  must  be  mutual.2 

Among  gotraja  sapindas ,  sapindaship  is  always  mutual,  but  this  is  not 
always  the  case  amongst  bandhus.  In  Umaid  Bahadur  v.  Udoi  Chand  3 
we  find  the  following  :  Take  for  illustration  : — 

A 


F 

ct  A  is  the  common  ancestor,  B,  his  son,  is  the  propositus.  C.  a  daughter 
of  A ;  D,  her  daughter,  both  dead  ;  E  is  the  son  of  D  and  haa  a  son  F. 
Now  B  and  E  are  sapindas  to  each  other,  but  not  B  and  F.  Although 
F  is  ”  B’s  sapinda  being  “  within  six  degrees  of  the  common  ancestor,  yet 
B,  not  being  a  descendant  of  the  line  of  the  maternal  grandfather,  either  of 
F  or  of  his  father  and  mother,”  is  not  F’s  sapinda,  and  therefore,  “  they 
are  not  sapindas  to  each  other ;  but  B  being  a  sapinda  of  E  through  his 
mother  they  are  sapindas  of  each  other.” 

Kinds  of  Bandhus  are  of  three  kinds,  taking  the  inheritance  in  order, 

bandhus .  . 

viz. : — 

(a)  The  cognate  kindred  of  the  deceased.  These  are  called 
Atma  bandhus . 

(I b )  His  father’s  cognate  kindred.  These  are  called  Pitri 
bandhus . 

(c)  His  mother’s  cognate  kindred.4  These  are  called  Matri 
bandhus . 

These  classes  cannot  be  added  to.5 


1  As  to  the  father’s  maternal  grand¬ 
father’s  line,  see  post ,  p.  408. 

2  Ramchaiidra  Mart  and  Waikar  v. 

Vinayak  Venkatesh  Kothekar  (1914), 

41  I.  A.  290  ;  42  Calc.  384 ;  18  C.  W. 
N.  1154;  16  Bom.  L.  R.  863;  Babu 
Lai  v.  Kanku  Bam  (1894),  22  Calc. 
339,  at  p.  344 ;  Umaid  Bahadur  v. 

Udoi  Chand  (1880),  6  Calc.  119,  at 
pp.  127,  128 ;  6  C.  L.  R.  500,  at  p. 
515 ;  Shib  Bahai  v.  Saraswati  (1915), 


37  All,  583,  where  it  was  held  that 
a  grandfather’s  great  grandson’s 
daughter’s  son  was  not  a  bandhu. 

3  (1880),  6  Calc.  119 ;  6  C.  L.  R. 
500. 

4  “  Mitakshara,”  chap.  ii.  s.  vi. 
para.  2. 

5  Bamchandra  Mariand  Waikar  v. 
Vinayak  Venkatesh  Kothekar  (1914), 
41  I.  A.  290;  42  Calc.  384;  18 
C.  W.  N.  1154;  16  Bom.  L.  R.  863. 
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Some  of  these  bandhus  included  in  the  Mitakshara  system  are  not  heirs 
according  to  the  Bengal  system.1 

I.  All  atma  bandhus  precede  pitri  bandhus,  and  all  pitri  Order  of 

bandhus  precede  main  bandhus .2  suecessio 

II.  In  each  of  these  classes  as  between  cognates  related 
through  the  father  of  the  deceased  and  those  connected  through 
his  mother,  preference  is  given  to  those  related  through  his 
father.3 

III.  Subject  to  the  above,  the  nearer  line  excludes  the  more 
remote.4 

Thus  the  son  of  a  sister’s  son  comes  before  the  son  of  a  maternal  uncle.5 

IV.  Subject  to  the  above  rules  preference  is  to  be  given  to 
the  claimant,  between  whom  and  the  stem  there  intervenes 
one  female  link,  to  that  claimant  who  is  separated  from  the 
stem  by  two  such  links.6 

Thus  a  daughter’s  son’s  son  will  be  preferred  to  a  daughter’s  daughter’s 
son.7 

This  ground  of  distinction  in  favour  of  a  person  will  not  apply  when 
he  competes  with  one  of  a  nearer  line.-8 

The  intervention  of  two  females  in  the  line  of  inheritance  is  not  a  bar.® 

The  following  order  of  succession  is  in  the  main  to  be  found 
in  Dr.  Jogendranath  Bhattacharya’s  44  Hindu  Law,” 10  and 
Pundit  Rajkumar  Sarvadhikari’s  “Hindu  Law  of  Inheritance.”11 

The  decision  in  Muttusami  v.  Muttukurmrasa mi  12  points  out  instances 


1  See  Mayne’s  **  Hindu  Law,”  8th 
ed.,  pp.  716-718. 

2  “  Mitakshara,”  chap.  ii.  s.  vi.  para. 
2 ;  Muthuswami  Mudaliyar  v.  Su- 
nambedu  Muthukumaraswami  (1896), 
23  I.  A.  83  ;  19  Mad.  405  ;  Appandai 
Vaihiyar  v.  Bagubali  Mudaliyar  (1910), 
33  Mad.  539. 

3  Sundrammal  v.  Rangasami  Mu - 
daliar  (1894),  18  Mad.  193. 

4  Balusami  Pandithar  v.  Narayana 
Ran  (1897),  20  Mad.  342 ;  Krishna 
Ayyangar  v.  Venkatarama  Ayyangar 
(1905),  29  Mad.  115 ;  Muttusami  v. 
Muttukumarasami  (1892),  16  Mad. 
23,  at  p.  30  (affirmed  on  appeal 
(1896),  23  I.  A.  83 ;  19  Mad.  405). 

5  Balusami  Pandithar  v.  Narayana 

Rau  (1897),  20  Mad.  342. 


6  Tinmalachariar  v.  Andal  Ammal 
(1907),  30  Mad.  406. 

7  Ibid . 

8  Krishna  Ayyangar  v.  Venkata - 
rama  Ayyangar  (1905),  29  Mad.  115. 

9  Parot  Bapalal  Sevakram  v.  Mehta 
Harilal  Surajram  (1894),  19  Bom. 
631,  at  p.  634 ;  Umaid  Bahadur  v. 
Udoi  Gland  (1880),  6  Calp.  119;  6 
0.  L.  R.  500 ;  Venkatagiri  y.  Chandru 
(1899),  23  Mad.  123 ;  Krishna  Ay¬ 
yangar  v.  Venkatarama  Ayyangar 
(1905),  29  Mad.  115. 

10  2nd  ed.,  pp.  460-462. 

11  Bp.  707  et  seq 

12  (1892),  16  Mad.  23  ;  affirmed  on 
appeal  (1896),  23  I.  A.  83 ;  19  Mad. 
405. 
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in  which  that  order  is  inconsistent  with  the  “  Mitakshara,”  but  the  lists 
given  by  those  authors  are  most  valuable  and  complete. 

In  regard  to  the  succession  of  cognates,  there  is  no  difference  between 
the  rules  laid  down  in  the  “  Mitakshara  5 5  and  the  “  Mayukha.”  * 

Atma  bandhus  are  (1)  related  through  daughters  of  the 
family,  (2)  related  through  the  mother  of  the  deceased. 

The  former  class  come  first.  Of  them  the  descendants  of 
the  deceased  are  preferred. 

We  have  seen  that  the  daughter’s  son,  although  a  bandhu ,  has  a  special 
place  among  the  gotraja  sagnndas.1  2 

Following  the  above  rules,  the  order  of  inheritance  is  as 
follows  :*— • 

Sons  of  Daughters  of  the  Family . 

1.  The  son’s  daughter’s  son. 

2.  The  son’s  son’s  daughter’s  son. 

8.  Sister’s  son.3 

The  bandhus  of  the  deceased  connected  with  him  through  his  father 
have  preference  over  those  connected  through  his  mother.4 

A  step-sister’s  son  is  entitled  to  inherit.5 

4.  Brother’s  daughter’s  son.6 

5.  Brother’s  son’s  daughter’s  son. 

6.  Bather’s  father’s  daughter’s  son.7 * 9 

7.  Bather’s  father’s  son’s  daughter’s  son. 

8.  Bather’s  father’s  son’s  son’s  daughter’s  son. 


1  Pared  Bci'palal  Sevakram  v. 
Mehta  Harilal  Snrajram  (1894),  19 
Bom.  631. 

2  Ante ,  p.  3S9. 

8  Amrita  Kumar i  Debi  v.  Lakhi- 

narayan  Clmckcrbutty  (1868),  2  B.  L. 
R.  F.  B.  28;  10  W.  R.  F.  B.  76; 
Chelikani  Tirupati  Bayaningaru  v. 

Vencata  Gopala  Narasmha  Bau  Ba¬ 
hadur  ( Bajah  Suraneni)  (1871),  6 
Mad.  H.  C?  278 ;  Srinivasa  Ayyangar 
v.  Bengasami  Ayyangar  (1879),  2 

Mad.  304 ;  Baghumth  Kuari  v. 

Munnan  Misr  (1897),  20  All.  191 ; 

Naraini  Kuar  v.  Chandi  Din  (1886), 

9  All.  467 ;  Lakshmammmal  v, 
Timvmgada  Mudali  (1882),  5  Mad. 
241.  For  a  history  of  the  vindica¬ 
tion  of  the  right  of  a  sister’s  son  to 
succeed  as  a  bandhu,  see  Mayne’s 


c<  Hindu  Law,”  8th  ed.,  pp.  806-810. 
The  question  was  treated  as  an  open 
one  in  Kurun  Sing  ( Bao )  v.  Mahomed 
Fyz  Ali  Khan  ( Nawab )  (1871),  14 
M.  I.  A.  187,  at  p.  195 ;  10  B.  L.  R. 
P.  C.  7,  at  pp.  9,  10. 

4  SaguTva  v.  Sadashiv  (1902),  26 
Bom.  710,  at  p.  715;  4  Bom.  L.  R, 
527. 

5  Subbaraya  v.  Kylasa  (1891),  15 
Mad.  300 ;  Sreenarain  Bai  v.  Bhya 
Jha  (1812),  2  Ben.  Sel.  R.  33  (new 
edition,  29) ;  see  ante ,  pp.  392,  393. 

6  Doorga  Bibee  Mussamut  v.  Janaki 
Pershad  (1872),  10  B.  L.  R.  341 ;  18 
W.  R.  C.  R.  331. 

7  “  Mitakshara,”  chap.  ii.  s.  vL 
para.  1 ;  ante ,  p.  398 ;  Tahaldai 
Kumri  v.  Gaya  Pershad  Sahu  (1909), 
37  Calc.  214 ;  14  C.  W.  N.  443. 
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According  to  both  Dr.  Jogendranath  Bhattacharya,1  and  Pundit 
Rajkumar  Sarvadhikari, 2  the  great  grandfather’s  daughter’s  son 3  will 
next  succeed  as  an  atfm  bandhu ,  but  he  is  described  in  the  44  Mitakshara  ’’ 
as  a  pitri  bandhu,41  and  has  therefore  been  held  to  be  such.4 5  It  would 
follow  that  the  great  grandfather’s  son’s  daughter’s  son,6  the  great  grand¬ 
father’s  son’s  son’s  daughter’s  son,7  the  great  great  grandfather’s  daughter’s 
son,8  and  his  son’s  daughter’s  son  9  and  son’s  son’s  daughter’s  son  10  cannot 
be  classed  as  aima  bandhus  although  they  are  so  classed  by  those  two 
authors. 


Soils  of  Daughter's  Sons  of  the  Family . 

Next  come,  according  to  Dr,  Jogendranath  Bhattacharya  11 
and  Pundit  Bajkumar  Sarvadhikari,12  those  of  the  aima  bandhus 
ex  parte  paterna  to  whom  the  deceased  was  a  pitri  bandhu , 
viz. — 

9.  Daughter’s  son’s  son  13  and 

10.  Son’s  daughter’s  son’s  son. 

Here  Pundit  Rajkumar  Sarvadhikari  inserts  the  son’s  son’s  daughter’s 
son’s  son.14 

11.  Father’s  daughter’s  son’s  son.15 

The  sister’s  son’s  son’s  son  is  not  an  heir, 16 

12.  Brother’s  daughter’s  son’s  son. 

18.  Father’s  father’s  daughter’s  son’s  son. 

14.  Father’s  father’s  son’s  daughter’s  son’s  son. 

The  above  two  learned  authors  also  include  here  the  following,  viz. 
the  great  grandfather’s  daughter’s  son’s  son,17  the  great  grandfather's  son’s 
daughter’s  son’s  son,18  the  great  great  grandfather’s  daughter’s  son’s  son,19 


4  44  Hindu  Law,”  2nd  ed.,  p.  460. 

2  “Hindu  Law  of  Inheritance,” 
p.  713. 

8  Post ,  p.  407. 

4  Ante,  p.  398. 

5  Muthuswami  Mudaliyar  v.  Su- 
narnbedu  Muthukumaraswami  Mudali¬ 
yar  (1896),  23  I.  A.  83 ;  19  Mad. 
405 ;  S.  C.  in  court  below  (1892), 
16  Mad.  23 ;  Krishna  Ayyangar  v. 
V enkatarama  Ayyangar  (1905),  29 
Mad.  115. 

6  Post,  p.  407. 

7  Ibid. 

8  Ibid . 

9  Ibid. 

19  Ibid. 


11  44  Hindu  Law,”  2nd  ed.,  p.  460. 

12  44  Hindu  Law  of  Inheritance,” 
p.  714. 

18  Tirumalachariar  v.  Andal  Ammal 
(1907),  30  Mad.  406 ;  Krishnayya  v. 
Pichamma  (1887),  11  Mad.  287; 
Sheobarat  Kuari  v.  Ehagwaii  Prasad 
(1895),  17  All.  523. 

14  44  Hindu  Law  of  Inheritance,” 
p.  714. 

15  Balusami  Pandithar  v.  Narayana 
Pan  (1897),  20  Mad.  342. 

18  Lowji  v.  Mitkabai  (1900),  2  Bom. 
L.  R.  842. 

17  Post,  p.  407. 

18  Ibid . 

19  Ibid. 


Sons  of 
daughter’s 
sons  of  the 
family. 


404 


SONS  OF  DAUGHTERS*  DAUGHTERS,  [CHAP.  XI. 


and  great  great  grandfather’s  son’s  daughter’s  son’s  son,1  but  having 
regard  to  what  has  been  held  with  regard  to  the  great  grandfather’s 
daughter’s  son,2  it  seems  to  be  impossible  to  place  these  among  the  atma 
bandhus . 

Sons  0/  Daughter's  Daughters  oj  the  F amity. 

Som  of  Next  come,  according  to  Dr.  Jogendranath  Bhattacharya  3 

daughteraof  and  Pundit  Rajkumar  Sarvadhikari,4  those  of  the  atma 
the  family.  i,ang]lus  ex  <parte  paterna  to  whom  the  deceased  was  main 

bandhu,  viz. — 

15.  Daughter’s  daughter’s  son.5 

16.  Son’s  daughter’s  daughter’s  son. 

17.  Father’s  daughter’s  daughter’s  son.6 

18.  Father’s  son’s  daughter’s  daughter’s  son. 

19.  Grandfather’s  daughter’s  daughter’s  son.7 

20.  Grandfather’s  son’s  daughter’s  daughter’s  son. 


The  last-named  authors  also  include  in  the  same  class  the  following, 
viz.  great  grandfather’s  daughter’s  daughter’s  son,8  great  grandfather’s 
son’s  daughter’s  daughter’s  son,9  the  great  great  grandfather  s  daughters 
daughter’s  son,10  and  the  great  great  grandfather’s  son  s  daughter  s 
daughter’s  son,11  but  having  regard  to  what  has  been  held  with  regard 
to  the  great  grandfather’s  daughter’s  son,  it  seems  impossible  to  place 
these  among  the  atma  bandhus . 


Atma  bandhus  We  now  come  to  the  atma  bandhus  ex  parte  maternd . 


ex  parte 
materna . 

To  whom 
deceased  was 
atma  bandhu 
ex  parte 
paterna . 


21.  Mother’s  father.12 

Then  come  first  those  to  whom  the  deceased  is  atma  bandhu 
ex  parte  paternd ,  viz. — 

22.  Mother’s  brother.13 


1  Post ,  p.  407. 

2  Ante,  p.  403. 

8  “  Hindu  Law,”  2nd  ed.,  p.  460. 

*  “Hindu  Law  of  Inheritance,” 

p.  714. 

6  Tirumalachariar  v.  Andal  Ammal 
(1907),  30  Mad.  406;  Ajudhiar.Eam 
Sumer  Misir  (1909),  31  All.  454 ; 
Ramphal  Thakur  v.  Pan  Mati  Padain 
(1910),  32  All.  640. 

6  Vmaid  Bahadur  v.  Udoi  Chand 
(1880),  6  Calc.  119 ;  6  0.  L.  E.  500. 

7  Pasrot  Bapalal  Sevahram  v.  Mehta 
Harilal  Swrajram  (1894),  19  Bom.  631  ; 
Venkaiagiri  v.  Chandru  (1899),  23 
Mad.  123 ;  Krishna  Ayyangar  v. 
Venkatcurama  Ayyangar  (1905),  29 
Mad.  115. 

8  Post ,  p.  407. 


9  Post,  p.  407. 

10  Ibid. 

“  Ibid. 

12  Chinnammal  v,  V enkatachala 

(1891),  15  Mad.  421. 

18  Muthuswami  Mudaliyar  v.  8u- 
mrnbedu  Muthukumaraswami  Mudali - 
yar  (1896),  23  I.  A.  83 ;  19  Mad. 
405  ;  “  Viramatrodaya  ”  (G.  C.  Sar- 
kar’s  translation),  p.  200,  referred  to 
in  Oridhari  Lall  Roy  v.  Bengal 
Government  (1868),  12  M.  I.  A.  448, 
at  pp.  466,  467 ;  1  B.  L.  E.  P.  O.  44, 
at  pp.  52,. 53 ;  10  W.  E.  P.  O.  31,  at 
p.  34 ;  Saguna  v.  Badashiv  (1902), 
26  Bom.  710  ;  4  Bom.  L.  E.  527 ; 
Narasimma  v.  Mangammal  (1889),  13 
Mad.  10 ;  Mohandas  v.  Krishnabai 
(1881),  5  Bom.  597. 
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23.  Mother’s  brother’s  son.1 


In  a  Jain  case  ( Appandai  Vathiyar  v.  Bagubali  Mudaliyar  (1910),  33 
Mad.  439)  the  Madras  High  Court  on  the  authority  of  the  “  Smriti 
Chandrika  55  (ante,  p.  17),  chap.  xi.  s.  5,  para.  15,  the  46  Sarasvati  Vilasa  55 
(ante,  p.  18),  para.  595,  and  the  Yyavahara  Mayukha  (ante,  pp.  18,  19), 
chap.  iv.  s.  9,  para.  22,  preferred  the  mother’s  sister’s  son  to  the 
mother’s  brother’s  son.  The  question  depends  upon  whether  the  persons 
named  in  those  texts  and  in  the  above  para,  of  the  “  Mitakshara  ”  (ante,  p. 
398),  take  in  the  order  named  therein.  The  Allahabad  High  Court  has 
differed  from  the  Madras  High  Court,  Ram  Charan  Lai  v.  Rahim  BaJcsh 
(1916),  38  All.  416.  This  last  decision  is,  it  is  submitted,  to  be  preferred. 

24.  Mother’s  brother’s  son’s  son. 

(25.  Mother’s  father’s  father.2) 

26.  Mother’s  father’s  brother. 

27.  Mother’s  father’s  brother’s  son. 

28.  Mother’s  father’s  brother’s  son’s  son.3 

(29.  Mother’s  grandfather’s  father.) 

80.  Mother’s  grandfather’s  brother. 

81.  Mother’s  grandfather’s  brother’s  son. 

82.  Mother’s  grandfather’s  brother’s  son’s  son. 

Dr.  Jogendranath  Bhattacharya  4  adds  here  the  great  great  grandson 
of  the  mother’s  father,  mother’s  father’s  father  and  mother’s  father’s 
father’s  father  in  order.  These  are  placed  by  Pundit  Rajkumar  Sarvad- 
hikari 5  after  the  maternal  grandfather’s  grandson’s  daughter’s  son.6 


Then  come  atma  bandhus  ex  parte  maternd  to  whom  the 
propositus  was  atma  bandhu  ex  parte  maternd . 


To  whom 
deceased  was 
atma  bandhu 


They  are  all  daughter’s  sons. 


ex  'parte, 
maternct . 


33.  The  mother’s  sister’s  son.7 

34.  The  maternal  grandfather’s  son’s  daughter’s  son. 


1  “  Mitakshara,”  chap.  ii.  s.  vi., 
para.  1  ;  ante,  p.  398 ;  Balusami 
Bandithar  v.  Narayana  Ran  (1897), 
20  Mad.  342.  It  was  held  in  Ram 
Charan  Lai  v.  Rahim  Balcsh  (1916), 
38  All.  416,  that  the  mother’s  brother’s 
son  came  before  the  mother’s  sister’s 
son. 

2  Sec  Krishnayya  v.  Pichamma 
(1887),  11  Mad.  287. 

3  Ratnasubbu  Chetti  v.  Ponnappa 
Chetti  (1882),  5  Mad.  69. 

4  “  Hindu  Law,”  2nd  ed.,  p,  460. 


5  “  Hindu  Law  of  Inheritance,” 
p.  716. 

6  Post ,  p.  406. 

7  Gunesh  Chunder  Roy  v.  Nil  Komul 
Roy  (1874),  22  W.  R.  C.  R.  264; 
Chamanlal  Maganlal  (Sha)  v.  Doshi 
Ganesh  Motichand  (1904),  28  Bom.  453  ; 
6  Bom.  L.  R.  460 ;  see  Mohandas 
v.  Krishnabai  (1881),  5  Bom.  597  ; 
Appandai  Vathiyar  v.  Bagubali  Muda¬ 
liyar  (1910),  33  Mad.  439 ;  Ram 
Charan  Lai  v.  Rahim  Baksh  (3916), 
38  All.  416;  above,  note  1, 


406 


ATMA  BANDHUS. 


[CHAP.  XI. 


85.  The  maternal  grandfather’s  son’s  son’s  daughter’s  son. 

Then,  according  to  Pundit  Kajkumar  Sarvadhikari,  come — 

36.  Maternal  grandfather’s  great  great  grandson. 

37.  Maternal  great  grandfather’s  great  great  grandson. 

38.  Maternal  great  great  grandfather’s  great  great  grandson. 

As  to  Dr.  Jogendranath  Bhattacharya’s  view,  see  ante,  p.  405. 

Then,  according  to  Dr.  Jogendranath  Bhattacharya 1  and  Pundit 
Raj ku mar  Sarvadhikari,2  follow  in  the  same  class  the  daughter’s  son, 
son  s  daughter’s  son  and  son’s  son’s  daughter’s  son  of  the  maternal  great 
grandfather,3  and  the  daughter's  son,  son’s  daughter’s  son  and  son’s  son’s 
daughter’s  son  of  the  maternal  great  great  grandfather,4  but  as  the  first 
of  these  is  mentioned  in  the  44  Mitakshara  ”  as  a  matri  bandhu  5  it  follows 
that  the  subsequent  ones  also  are  matri  bandhus . 

deceMed'was  corQe  the  atma  bandhus  ex  parte  maierna  to  whom  the 

pitri  bandhv,  deceased  was  p itri  bandhu . 

They  are  all  sons  of  daughter’s  sons. 

39.  Mother’s  sister’s  son’s  son.6 


The  Patna  High  Court 7  has  postponed  the  mother’s  sister’s  son’s  son 
to  the  daughter’s  son  of  the  maternal  great  grandfather,  but  the  latter  is 
described  in  the  44  Mitakshara  ”  8  as  a  matri  bandhu,  and  should  therefore, 
it  is  submitted,  not  be  preferable  to  the  former,  who  is  an  atma  bandhu.9 

40.  Mother’s  brother’s  daughter’s  son’s  son. 

Then  follow  in  the  same  class,  according  to  Dr.  Jogendranath  Bhatta¬ 
charya  ^  and  Pundit  Rajkumar  Sarvadhikari,11  daughter’s  son’s  sons,12 
and  son’s  daughter’s  son’s  sons  13  of  the  maternal  great  grandfather,  and 
the  daughter’s  son’s  son,14  and  the  son’s  daughter’s  son’s  son15  of  the 
maternal^  great  great  grandfather.  As  the  maternal  great  grandfather’s 
daughters  son  is  mentioned  in  the  44  Mitakshara  ”  as  a  matri  bandhu™ 
it  follows  that  his  son,  and  consequently  those  following  his  son,  are  not 


1  “Hindu  Law,”  2nd  ed.,  p.  460. 

2  Hindu  Law  of  Inheritance,”, 

p.  716.  * 


*  fast,  p.  409. 

4  Ibid. 

5  Ante ,  p.  398. 

8  ViJli  (Bai)  v.  Prdbhalakshmi  (} 
(1907),  9  Bom.  L,  R.  1129. 

7  Adit  Narayan  Singh  v.  Mah 
Prosad  Tewari  (1916),  1  Patna  L. 
324 ;  21  0.  W.  N.  [1917,  Pat.  121 

8  Chap.  It,  ^c.  6. 


9  Cf.  Muthuswami  MudaMyar  v. 
Sunambedu  Muthukunrwiraswctini  Mu~ 
daliyar  (1896),  23 1.  A.  83 ;  19  Mad.  405. 

10  44  Hindu  Law,”  2nd  e<L,  p.  460. 

11  Hindu  Law  of  Inheritance,” 
p.  716. 

12  Post ,  p.  409. 

13  Ibid. 

14  Ibid. 

15  Ibid. 

16  Ante,  p.  398. 
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Then  follow  the  alma  bandhus  ex  parte  maternd  to  whom  To  whom 
the  deceased  was  matri  bandlm,  moirt taS 

These  are  sons  of  daughters7  daughters. 

41.  Mother’s  sister’s  daughter’s  son. 

42.  Mother’s  brother’s  daughter’s  daughter’s  son. 

Then  follow  in  the  same  class,  according  to  Dr.  Jogcndranath  Bhatta- 
charya  1  and  Pundit  Rajkumar  Sarvadhikari,2  the  daughter's  daughter's 
son  and  son’s  daughter’s  daughter’s  son  of  the  maternal  great  grandfather, 
and  of  the  maternal  great  great  grandfather,3  but  as  the  son  of  the 
maternal  great  grandfather’s  daughter  is  classed  as  a  main  handling  it  is 
apparent  that  the  daughter’s  daughter’s  son  of  such  maternal  great 
grandfather  and  the  others  cannot  be  classed  as  atma  bandhus . 


We  next  come  to  the  pitri  bandhus .  The  list  will  apparently  run  bandhus . 
commence  with  those  already  referred  to,5  viz. — 

48.  Great  grandfather’s  daughter’s  son.6 

44.  Great  grandfather’s  son’s  daughter’s  son.7 

45.  Great  grandfather’s  son’s  son’s  daughter’s  son. 

46.  Great  great  grandfather’s  daughter’s  son. 

47.  Great  great  grandfather’s  son’s  daughter’s  son. 

48.  Great  great  grandfather’s  son’s  son’s  daughter’s  son.8 

49.  Great  grandfather’s  daughter’s  son’s  son.0 

50.  Great  grandfather’s  son’s  daughter’s  son’s  son. 

51.  Great  great  grandfather’s  daughter’s  son’s  son. 

52.  Great  great  grandfather’s  son’s  daughter’s  son’s  son. 

58.  Great  grandfather’s  daughter’s  daughter’s  son. 

54.  Great  grandfather’s  son’s  daughter’s  daughter’s  son. 

55.  Great  great  grandfather’s  daughter’s  daughter’s  son. 

56.  Great  great  grandfather’s  son’s  daughter’s  daughter’s  son. 

Then  follow  the  pitri  bandhus  to  whom  the  deceased  was  Those  to 

atma  bandhu  ex  parte  paternd .  deSSed  was 

. . . . . — - - - —  atma  bandhu 


1  44  Hindu  Law,”  2nd  ed.,  p.  461. 

2  44  Hindu  Law  of  Inheritance. 


Ayyangar  (1905),  29  Mad.  615. 

7  See  K.  Kissen  Lala  y.  Jamllah 


ex  parte 
pafema* 


p.  716.  Prasad  Lala  (1867),  2  Mad.  H.  C.  346 ; 

3  Post,  p.  409.  Parmanandas  v.  Parbhudas  (1912), 

4  Ante ,  p.  398.  14  Bom.  L.  R.  1630.  * 

5  Ante,  p.  403.  8  Month  Chand  Golecha  v.  Jagat 

8  Ante,  p.  398.  44  Mitakshara,”  Settani  Prarikumari  JBibi  (1889),  17 

chap,  ih  s.  vi.  para.  1 ;  Muthuswami  Calc.  518. 

Mudaliyar  y.  Summbedu  MuthuJcu -  •  Sethurama  v.  Ponnammal  (1888), 

marasioami  Mudaliyar  (1896),  23  12  Mad.  155;  GharmnM  Magardal 

I.  A.  83 ;  19  Mad.  405 ;  S.  C.  in  [Sha)  y.  Doshi  Ganesh  Motichand 
court  below  (1892),  16  Mad.  23.  (1904),  28  Bom.  453 ;  6  Bom.  L.  R. 

See  Krishna  Ayyangar  v.  Venhatarama  460. 
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57-59.  The  son,1  grandson,  and  great  grandson  of  the 
father’s  maternal  grandfather. 

60-62.  The  son,  grandson,  and  great  grandson  of  the  father’s 
maternal  great  grandfather. 

68-65.  The  son,  grandson,  and  great  grandson  of  the  father’s 
maternal  great  great  grandfather. 

At  this  point  Dr.  Jogendranath  Bhattacharya  2  puts  in  the  great  great 
grandson  of  the  father’s  three  maternal  ancestors  in  order,  but  according 
to  Pundit  Rajkumar  Sarvadhikari 3  they  would  apparently  come  after  the 
grandson’s  daughter’s  son  of  the  father’s  maternal  great  great  grandfather.4 


Those  to 
whom 

deceased  was 
atma  bandhu 
ex  parte 
matemcu 


Those  to 
whom 

deceased  was 
pitri  bandhu . 


Those  to 
whom 

deceased  was 
matri  bandhu . 


Matri  bandhus. 


Then  follow  the  pitri  bandhus  to  whom  the  deceased  was 
atma  bandhu  ex  parte  maiernd . 

66-68.  The  daughter’s  son,  the  son’s  daughter’s  son,  and  the 
grandson’s  daughter’s  son  of  the  father’s  maternal  grandfather. 

69-71.  The  daughter’s  son,  the  son’s  daughter’s  son,  and 
the  grandson’s  daughter’s  son  of  the  father’s  maternal  great 
grandfather. 

72-74.  The  daughter’s  son,  the  son’s  daughter’s  son,  and 
the  grandson’s  daughter’s  son  of  the  father’s  maternal  great 
great  grandfather. 

75,  76,  77.  Great  great  grandson  of  father’s  mother’s  father, 
of  his  father,  and  of  his  grandfather. 

Now  come  the  pitri  bandhus  to  whom  the  deceased  was 
pitri  bandhu ,  viz. — 

78,  79.  Daughter’s  grandson,  and  son’s  daughter’s  grandson 
of  the  father’s  maternal  grandfather. 

80,  81.  Daughter’s  grandson  and  son*s  daughter’s  grandson 
of  the  father’s  maternal  great  grandfather. 

Then  come  the  pitri  bandhus  to  whom  the  deceased  was 
matri  bandhu ,  viz. — 

82,  88.  Daughter’s  daughter’s  son  and  son’s  daughter’s 
daughter’s  son  of  the  father’s  maternal  grandfather. 

84,  85.  Daughter’s  daughter’s  son  and  son’s  daughter’s 
daughter’s  son  of  the  father’s  maternal  great  grandfather. 

Then  come  the  matri  bandhus .  They  apparently  commence 
with  those  who  have  been  before  referred  to,5  viz. — 


1  Gridhari  Lall  Roy  v.  Bengal  3  “Hindu  Law  of  Inheritance,” 
Government  (1868),  12  M.  I.  A.  448 ;  p.  717. 

I  B.  L.  It.  P.  0. 45 ;  10  W.  R.  P.  C.  31.  4  See  below. 

2  “  Hindu  Law,”  2nd  ed,,  p.  461,  5  Ante,  p.  406, 
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80-88.  The  daughter’s  son,  son’s  daughter’s  son,  and  son’s 
son's  daughter's  son  of  the  maternal  great  grandfather. 

8eo,  however,  Adit  Narayan  v.  Mahabir  Prasad  Timari  (1016),  1 
Patna  L.  J.  324 ;  21  C.  W.  JST.  [1017,  Pat,]  12,  ante,  p.  406. 

89-91.  The  daughter’s  son,  son’s  daughter’s  son,  and  son's 
son’s  daughter’s  son  of  the  maternal  great  groat  grandfather. 

92,  98.  The  daughter’s  son’s  son,  and  son’s  daughter’s  son’s 
son  of  the  maternal  great  grandfather. 

94,  95.  The  daughter's  son's  son  and  son's  daughter's  son’s 
son  of  the  maternal  great  great  grandfather. 

96,  97,  The  daughter’s  daughter’s  son  and  son’s  daughter’s 
daughter’s  son  of  the  maternal  great  grandfather. 

98,  99.  The  daughter’s  daughter’s  son  and  son’s  daughter’s 
daughter’s  son  of  the  maternal  great  great  grandfather. 

Then  come  the  matri  bandhm  to  whom  the  deceased  was  Tho^o  to 
pitri  bandhu  ex  parte  paiernd}  viz. —  downed  was 

100-103.  The  mother’s  maternal  grandfather,  his  son, 
grandson,1  and  great  grandson.  patemfr. 

104-107.  The  mother’s  maternal  great  grandfather,  his  son, 
grandson,  and  great  grandson. 

Here  Hr.  Jogendranath  Bhattacharya  2  places  the  great  great  grand¬ 
son  of  the  mother’s  maternal  grandfather  and  great  grandfather,  but 
according  to  Pundit  Bajkumar  Sarvadhikari 3  they  will  apparently  come 
after  the  daughter's  son  of  the  mother's  maternal  great  grandfather.4 

Then  come  the  main  bandhus  to  whom  the  deceased  was  Those  to 
atma  bandhu  ex  parte  mater  nd,  viz. —  debased  was 

108-110.  The  daughter’s  son,5  the  son’s  daughter’s  son,  %m£artTdhu 
and  the  grandson’s  daughter’s  son  of  the  mother’s  maternal mat€rna* 
grandfather. 

111-113.  The  daughter’s  son,  the  son’s  daughter’s  son, 
and  the  grandson’s  daughter’s  son  of  the  mother’s  maternal 
great  grandfather. 

Then  apparently  follow  6 — 

114, 115.  The  great  great  grandson  of  the  mother’s  maternal 
grandfather  and  great  grandfather. 


1  4<  Mifcakshara,”  chap.  ii.  s.  vi.  *  Below. 

para.  1 ;  ante,  p.  398.  6  “  Mitakshara,”  chap,  it  s,  vi. 

2  “  Hindu  Law,”  2nd  ed.,  p.  461.  para.  1. 

2  u  Hindu  Law  of  Inheritance,’’  •  Above, 
p.  717. 
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Those  to 
whom  de¬ 
ceased  was 
pitri  bandhu. 


Those  to 
whom  de¬ 
ceased  was 
mairi  bandhu . 


Then  follow  the  main  bandhus  to  whom  the  deceased  was 
pitri  bandhu ,  viz. — 

116,  117.  The  daughter’s  grandson,  and  son’s  daughter’s 
grandson  of  the  mother’s  maternal  grandfather. 

118,  119.  The  daughter’s  grandson  and  son’s  daughter’s 
grandson  of  the  mother’s  maternal  great  grandfather. 

Then  follow  the  mairi  bandhus  to  whom  the  deceased  was 
mairi  bandhu,  viz. — 

120,  121.  The  daughter’s  daughter’s  son,  and  son’s 
daughter’s  daughter’s  son  of  the  mother’s  maternal  grand¬ 


father.1 


121,  128.  The  daughter’s  daughter’s  son,  and  son’s 
daughter’s  daughter’s  son  of  tho  mother’s  maternal  great 
grandfather. 

Female  Heirs  in  Bombay . 


Sister  in  In  the  Bombay  Presidency  a  sister  is  treated  as  a  gotraja 

rresfdency.  sapinda2  and  inherits  after  the  paternal  grandmother  and 
before  the  paternal  grandfather,  whether  the  case  be  governed 
by  the  “  Mitakshara  ”  3  or  by  the  “  Mayukha,”  4  except  where 
there  is  an  invariable  and  ancient  custom  to  the  contrary,5 k 
She  comes  before  a  half-brother,6  and  after  a  brother’s  son.7 
In  cases  governed  by  the  “  Mitakshara,”  where  the  competition 
is  between  her  and  a  half-brother’s  son,8  the  latter  is  entitled 
to  preference  over  her  as  heir,9  but  it  would  be  otherwise  in 
cases  governed  purely  by  the  “  Vyavahara  Mayukha.”  10 


1  As  to  these,  however,  see  Ohose’s 
“  Hindu  Law,1’  2nd  ed.,  p.  152 ;  sec 
ante ,  p.  400. 

2  In  LaUubhai  Bapubhai  v.  Mankit- 
varbai  (1876),  2  Bom.  388,  at  p.  421, 
West,  J says  :  “It  seems  to  me  that 
he  (Mlakantha  in  the  £  Vyavahara 
Mayukha  ’)  introduces  her  rather  on 
the  ground  of  sapindaship  than  of 
gotraship ,  but  calls  to  his  aid  a  quib¬ 
bling  play,  upon  the  term  4  gotra  ’  as 
a  make-weight.”  See  Gandhi  Ma- 
ganlal  v.  Jadab  ( Bai )  (1899),  24  Bom. 
192,  at  p.  213  ;  1  Bom.  L.  R.  574. 

3  Bhagwan  Vithoba  v.  Warubai 
(1908),  32  Bom.  300  ;  10  Bom.  L.  R. 
389. 

4  “Vyavahara  Mayukha,”  chap, 

iv.  s.  vih,  para.  19 ;  Venayeck  Anun- 

drom  v.  lAmmeebme  (1864),  9  M.  I,  A. 


520 ;  3  W.  R.  P.  O.  41 ;  S,  C.  in 
court  below  (1861),  1  Bom.  H.  C. 
117  ;  Sakharam  Sadashiv  Adhikari  v. 
Sitabai  (1879),  3  Bom.  353. 

5  Sakharam  Sadashiv  Adhikari  v. 
Sitdbai  (1879),  3  Bom.  353. 

6  Ibid. 

7  Mulji  Pursholum  v.  Cursandas 
Natha  (1900),  24  Bom.  563 ;  2  Bom. 
L.  R.  721. 

8  Artie,  p.  391. 

9  Bhagwan  Vithoba  v,  Warubai 
(1908),  32  Bom.  300 ;  10  Bom.  B.  R. 
389  ,*  Hari  v.  Vasudev  (1914),  38  Bom. 
438 ;  16  Bom.  L.  R,  283. 

10  Bhagwan  Vithoba  v.  Warubai 
(1908),  32  Bom.  300 ;  10  Bom.  L.  R. 
389  ;  Sakharam  Sadashiv  Adhikari  v. 
Sitabai  (1879),  3  Bom.  353. 


CHAP.  XI.] 


FEMALES  IX  BOMBAY 


411 


She  comes  before  a  father’s  brother’s  son 1  or  his  son,2  a  stepmother,3 
a  brother’s  widow,4  an  uncle’s  widow,5  or  a  more  remote  male  relative.6 

The  fact  that  another  heir  has  intervened  between  the  last  male  holder 
and  the  sister  does  not  exclude  the  right  of  the  sister.7 

Half-sisters  apparently  succeed  after  half-brothers.8 9  si«tera  of  the 

half  blood. 

They  take  before  a  stepmother,  a  paternal  uncle,0  or  a  paternal  uncle’s 
widow.10 

An  unendowed  sister  has  no  prior  right  over  an  endowed  sister,  such 
as  an  unendowed  daughter  has  over  an  endowed  daughter.11 

In  the  Bombay  Presidency  sisters  tako  absolute  estates  in 
severalty,  and  not  as  joint  tenants.12 

The  position  of  other  females  born  in  the  family  is  by  no  other  females 

,  '  4  born  in  the 

means  clear.  family. 

It  is  argued  that  the  text  of  the  u  Mayukha,”  13  which  supports  the 
right  of  the  sister  on  the  ground  that  “  Being  begotten  in  her  brother’s 
family  ( gotra )  she  possesses  the  qualifications  of  a  gotraja ,”  can  be  applied 
by  parity  of  reasoning  to  the  daughters  of  all  gotraja  sapindas ,  but  the 
right  of  a  sister  is  expressed,14  and  with  the  exception  of  a  daughter  and 
sister  no  female  born  in  the  family  is  placed  among  the  gotraja  sapindas ,15 
There  is  some  authority  16  that  they  are  heirs.  In  one  case  17  the  father’s 
half-sister  was  preferred  to  the  mother’s  brother.  There  is  no  authority 
dfkwing  their  exact  position  (if  any)  amongst  the  bandhus .  In  the  absence 
of  custom  they  should  be  placed,  it  is  submitted,  after  all  the  bandkus 
who  have  been  enumerated.  As  the  Hindu  law  does  not  favour  an  escheat, 
something  may  he  said  for  this  arrangement.  In  one  case  referred  to  in  W est 
and  Biihler’s  “Hindu  Law,” 18  the  sastris  preferred  the  brother’s  daughters  to 
their  sons.  In  another  case  a  daughter’s  daughter  was  treated  as  an  heir.19 


1  Venayech  Anundrow  v.  Luxumee- 
baee  (1864),  9  M.  I.  A.  520 ;  3  W.  R. 
P.  0.  41  ;  LaJcshmi  v.  Dada  Nanaji 
(1879),  4  Bom.  210. 

2  Biru  v.ifrtodt4(1879),4Bom.214. 

3  Lalcshmi  v.  Dada  Nanaji  (1879), 

4  Bom.  210. 

4  Rudrapa  v.  Irava  (1903),  28  Bom. 
82  ;  5  Bom.  L.  R.  676. 

5  Mahantapa  v.  Nilgangawa  (1879), 
3  Bom.  368,  note. 

6  Dhondu  Gurav  v.  Gangahai  (1879), 
3  Bom.  369. 

7  Ibid. 

8  West  and  Biihler  (2nd  ed.,  p.  186) 
place  them  immediately  after  whole 
sisters,  see  Mayne’s  “  Hindu  Law,” 
8th  ed.,  p.  743 ;  but  this  would,  in  cases 
governed  by  the  “  Mayukha,”  place 
them  before  half-brothers  (above). 

9  Trikam  Purshottam  v.  Natha  Daji 
(1911},36BonU20;  13Bom.L,R.  863. 

10  Kesserbai  v.  VaM  Raoji  (1879), 


4  Bom.  188. 

11  Bhagirthibai  v.  Bay  a  (1881),  5 
Bom.  264. 

12  Mndabai  v.  Anacharya  (1890), 
15  Bom.  206. 

13  Chap.  iv.  s.  viii.  para.  19. 

14  See  Lallubhai  Bapubhai  v.  Man- 
Jcuvarbai  (1876),  2  Bom.  388,  at  p.  446. 

15  See  Gancsh  v.  Wctghu  (1903),  27 
Bom.  610  ;  5  Bom.  L.  R.  581 ;  Venilal 
v.  Parjaram  (1894),  20  Bom.  173. 

16  See  Madhavram  v.  Dave  Tram- 
balclal  (1896),  21  Bom.  739,  at  p. 
744  (as  to  niece  and  grandniece) ; 
Lallubhai  Bapubhai  v.  ManJcuvarbai 
(1876),  2  Bom.  388,  at  p.  446; 
Tuljaram  Morarji  v.  Mathuradas 
(1881),  5  Bom.  662,  at  p.  672. 

17  Saguna  v.  Sadashiv  Pandu  (1902), 
26  Bom.  710  ;  4  Bom.  L.  R.  527 

18  2nd  ed.,  p.  207. 

19  Gangaram  v.  BaUia  Vithoba,  Bom. 
P.  J.  1876,  p.  31. 
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Widows  of 
sapindas. 


In  the  Bombay  Presidency  the  widows  of  gotraja  sapindas 1 
and  of  mnanodakas  3  are  held  to  be  heirs. 

Subject  to  the  preferential  rights  of  the  persons  enumerated 
in  what  is  called  the  compact  series  of  heirs,3  they  take  in  the 
place  occupied  by  their  husbands,  but  immediately  after  all 
the  male  gotrajas  who  belong  to  the  line*4  to  which  their 
respective  husbands  belonged.5 

“  We  think  that  the  preponderance  of  reason  is  in  favour  of  holding 
that  the  females  in  each  line  of  gotrajas  are  excluded  by  any  males  existing 
in  that  line,  within  the  limits  to  which  gotraja  relationship  extends.”  6 
Thus  the  sous  of  a  paternal  uncle  inherit  in  preference  to  the  widow  of 
another  paternal  uncle  of  the  deceased,7  and  the  paternal  nncle  s  son  s 
son  is  preferred  to  a  paternal  uncle’s  widow.8  The  brother  s  widow 
comes  before  a  grandson  of  a  paternal  uncle.8 

They  take  even  if  their  husbands  are  disqualified  from  taking.10 

The  right  of  these  widows  must  be  mainly  rested  on  the  ground  of  posi¬ 
tive  acceptance  and  usage.11  It  does  not  extend  to  widows  of  bandhusA* 

The  rights  of  the  following  have  been  declared  by  the  Courts,  viz.  the 
son's  widow 13  (whom  Balambhatta  places  immediately  after  the  paternal 


1  Lallubliai  Bapubhai  v.  Manku- 
varbai  (1876),  2  Bom.  388,  at  pp. 
444,  445;  S.  C.  affirmed  on  appeal, 
Lulloobhoy  Bappoobhoy  v.  Cassibai 
(1880),  7  I.  A.  212  ;  5  Bom.  110  ;  7 
C.  L.  R.  445.  See  cases  below,  notes 

5  and  6. 

2  Lakshmibai  v.  Jayram  Eari  (1869), 

6  Bom.  H.  C.  A.  C.  152. 

3  Le.  the  list  of  heirs  ending  with 
the  brother’s  sons.  “  Mitakshara,” 
chap.  ii.  s.  v.  para.  2  {ante,  p.  391) ; 
“Vyavahara  Mayukha,”  chap.  iv.  s. 
viii.  para.  18 ;  Mohandas  v.  Krishna - 
bai  (1881),  5  Bom.  597,  at  p.  602; 
Nahalchand  Earakchand  v.  Eemchand 
(1884),  9  Bom.  31,  at  p.  34. 

4  X.e.  the  widows  of  males  in  the 
paternal  grandfather’s  line  come  after 
males  in  the  same  line,  and  similarly 
in  the  paternal  great  grandfather’s 
line,  and  the  paternal  great  great 
grandfather’s  line  the  -males  are 
preferred,  see  Rachava  v.  Kalingapa 
(1892),  16  Bom.  716,  at  pp.  719,  720  ; 
Kashibai  v.  Moreshvar  Raghunath 
(1911),  35  Bom.  389 ;  13  Bom.  L.  R. 
552 . Ambaidas  v.  Jijibhai  (1912),  14 
Bom.  L.  R.  261  (a  Mayukha  case). 

5  LaUvhhai  Bapubhai  v.  Manku • 
varbai  (1876),  2  Bom.  388,  as  ex¬ 
plained  by  JRachava  v.  Kalingapa 


(1892),  16  Bom.  716 ;  Nahalchand 
Earakchand  v.  Eemchand  (1884),  9 
Bom.  31 ;  Russoobai  v.  Zoolekhabai 
(1895),  19  Bom.  707 ;  Venkapa  v. 
Holyawa  (1873),  9  Bom.  34,  notej 
Sita  Ram  v.  Chintaman  (1902),  24  All. 
472,  at  p.  474. 

6  Rachava  v.  Kalingapa  (1892),  16 
Bom.  716,  at  p.  719. 

7  Ibid. 

8  Kashibai  v.  Moreshvar  Raghu- 
nath  (1911),  35  Bom.  389;  13  Bom. 
L.  R.  552  ;  Ranchod  Karan  v.  Ajoobai 
(1907),  9  Bom.  L.  R.  1149. 

8  Khandacharya  v.  Govindacharya 
(1911),  13  Bom.  L.  R.  1005. 

10  Ganguv.  Chandrabhagabai  (1907), 
32  Bom.  275 ;  10  Bom.  L.  R.  149. 

11  Lulloobhoy  Bappoobhoy  v.  Cassi¬ 
bai  (1880),  7  I.  A.  212,  at  p.  237 ;  5 
Bom.  110,  at  p.  124 ;  7  C.  L.  R.  445, 
at  p.  453 ;  S.  C.  in  Court  below  (1876), 
2  Bom.  388. 

12  VaUdbhdasJamTiadas  v.  Sakarbai 
(1900),  25  Bom.  281 ;  2  Bom.  L.  R.  343. 

13  Roopchund  Tilukchund  v.  Phool- 
chund  Dhurmchund  (1824),  2  Borr. 
616 ;  Jetha  (Bai)  v.  Earibai ,  Bom. 
P.  J.  38  of  1872.  She  is  Excluded  by 
a  brother  or  brother’s  son,  Vithal 
Raghunath  v.  Earibayee  (1871),  9 
Bom,  34,  note  ;  Venkapa  v.  Eolyawa 
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grandmother),  the  stepmother,1  brother's  widow,*2  brother's  sons  widow,- 
the  widow  of  a  paternal  first  cousin,4  and  a  paternal  uncle's  widow.5 

As  to  the  estate  taken  by  such  widows,  see  post,  p.  464 

Female  Heirs  hi  Madras . 

Although  it  has  been  held  6  that  in  the  Madras  Presidency 
women  do  not  take  unless  they  are  expressly  named  in  the 
text-books,  the  Madras  High  Court  has  treated  certain  female 
relatives  as  bandlius ,  on  the  ground  that  any  relative  who 
is  also  a  cognate  may  be  treated  as  coming  within  the  definition 
of  bhinna  goira  sapinda,  and  that  the  term  *  saphida  9  as  used 
in  chap.  ii.  s.  vi.  of  the  4  Mitakshara  *  included  females.”  7  It 
places  them,  however,  after  all  male  ban  Jims* 

On  the  above  principle  the  following  have  been  held  to  be  heirs,  viz. 
sister,9  half  sister,10  son’s  daughter,11  daughter's  daughter,12  father’s 
sister,13  brother's  daughter.14 


(1873),  Ibid. ;  but  takes  before  a 
paternal  first  cousin,  Vithaldas  Manick- 
dcts  v.  Jeshubai  (1879),  4  Bom.  219. 

1  Kmerbai  v.  Valab  Raoji  (1879), 
4  Bom.  188,  at  p.  208.  She  comes 
before  the  widow  of  a  half-brother, 
Rakhmabai  v.  Tukaram  (1886),  11 
Bom.  47,  and  before  a  paternal  uncle’s 
son,  Russodbai  v,  Zoolekhabai  (1895), 
19  Bom.  707. 

*  Khandacharya  v.  Govindacharya 
(1911),  13  Bom.  L.  R.  1005.  She  is 
excluded  by  a  daughter,  Sita  Ram  v. 
Ctentaman  (1902),  24  All.  472,  and 
by  a  brother's  son,  even  if  he  bo  sepa¬ 
rated,  Nahalchand  Harakchand  v. 
Hemchand  (1884),  9  Bom.  31.  She 
comes  before  a  paternal  uncle’s  son, 
Basangauda  v.  Basangavda  (1914),  39 
Bom.  87;  16  Bom.  L.  R.  699.  As 
to  the  widow  of  an  undivided 
brother,  see  Manjappa  Hegade  v. 
Lakshmi  (1890),  15  Bom.  234. 

3  Madhavram  Mugatram  v.  Dave 
Trambaklal  Bhawanishankar  (1896), 
21  Bom.  739. 

4  LuUodbhoy  Bappoobhoy  v.  Cassi- 
6oi  (1880),  7  LA.  212;  5  Bom.  110;  7 
C.  L.  R.  445. 

6  Kashibai  v.  Moreshvar  Raghunath 
(1911),  35  Bom.  389;  13  Bom.  L.  R. 
552. 

6  Ante,  p.  366. 

7  Balamma  v.  PvXlayya  (1894),  18 


Mad.  168,  at  p,  170;  Kutti  Animal  v. 
Radakristna  Aiyan  (1875),  8  Mad. 

H.  C.  88  ;  Venkatasubramaniam  Chetti 
v.  Thayarammah  (1898),  21  Mad.  263, 
at  p.  267. 

8  Venkata  Narasimha  Appa  Rao 
Bahadur  (Rajah)  v.  Venkata  Puru - 
shothama  J agannadha  Gopala  Row 
Bahadur  ( Rajah  Surcnani)  (1908), 
31  Mad.  321.  See  Vellanki  Venkata 
Krishna  Row  (Rajah)  v.  Venkata 
Rama  Lakshmi  Narsayya  (1876),  4 

I.  A.  1,  at  p.  S;  1  Mad.  3  71,  at  p. 
185  ;  26  W.  R.  O.  R.  21,  at  p.  22. 

9  Kutti  Animal  v.  RadakriAna 
Aiyan  (1875),  8  Mad.  H.  C.  88.  Her 
claim  is  inferior  to  that  of  her  son, 
Laksh ma nam ma l  v.  Tiruvengada  Mu - 
dali  (1882),  5  Mad.  241. 

10  Kumaravelu  v.  Virana  Goandan 
(1879),  5  Mad.  29. 

11  Kallanna  v.  Ponnal  (1890),  14 
Mad.  149. 

12  Ramuppa  Vdayan  v.  Arumugath 
Vdayan  (1893),  17  Mad.  1$£.  As  to 
sister’s  daughter,  see  Sundrammal  v. 
Rangasami  Mudaliar  (1894),  18  Mad. 
193. 

13  Chinnammal  v,  Venkatachala 
(1891),  15  Mad.  421.  See  Narasimha 
v.  Mangammal  (1889),  13  Mad.  10. 

14  Venkatasubramaniam  Chetti  v. 
Thayarammah  (1898),  21  Mad.  263. 
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Earlier  decisions  negatived  the  claims  of  these  women  to  be  heirs,1 
and  Mr.  Mayne  2  gives  excellent  reasons  for  doubting  the  soundness  of 
the  decisions  of  the  Madras  High  Court.  So  far  as  the  “  Mitakshara,” 
which  is  the  paramount  authority  in  the  Madras  Presidency,  is  concerned, 
the  construction  put  upon  it  by  the  other  High  Courts  3  seems  the  right 
one,  and  there  is  not  in  Madras,  as  in  Bombay,4 *  an  express  text  of  a 
local  authority  or  a  custom  to  support  the  view. 

The  Madras  system  does  not  admit  the  wives  of  gotraja 
sapindas  as  heirs.6 


Inheritance  on  Reunion. 

inheritance  on  Both  under  the  Mitakshara  and  Bengal  systems  of  law 
reunion.  tliere  are  gpeciai  ruies  for  the  inheritance  in  case  of  reunion 

after  partition.6 

According  to  the  Bengal  school  “  the  reason  for  inheritance  by  a  reunited 
coparcener  is  not  spiritual  benefit,  but  a  quasi-contractual  relation  and 
affection  for  each  other.”  7 * 


Reunited  A  reunited  brother  of  the  whole  blood  has  precedence  over 

brothers.  a  non.reunited  brother  of  the  whole  blood,  and  a  reunited  brother 

of  the  half-blood  has  precedence  over  a  non-reunited  brother 
of  the  half-blood,  i.e.  relationship  being  equal,  the  succession 
is  regulated  by  union.  A  reunited  brother  of  the  half-blood 
shares  equally  with  a  non-reunited  brother  of  the  whole  blood. 
A  whole  brother  reunited  excludes  a  half-brother  reunited, 
i.e.  union  being  equal,  superior  relationship  rules  the 
succession.® 

Descendants.  Where  there  has  been  a  reunion,  properly  so  called,9  and 
where  the  descendants  of  the  persons  reuniting  continue  to  be 


1  See  cases  cited  in  Norton’s  Lead¬ 
ing  Cases,  531. 

2  “  Hindu  Law,”  8th  ed.,  pp.  748- 
753. 

®  Ante ,  p.  366. 

4  Ante,  pp.  410,  411. 

6  Balaygma  v.  Pullaya  (1894),  18 
Mad.  168  ;  Kanakammal  v.  Anantha- 
mathi  Ammal  (1912),  37  Mad.  293. 

6  See  ante,  pp.  359,  360. 

7  Akshay  Chandra  Bhattacharya  v. 
Hari  Das  Qoswami  (1 90S),  35  Calc. 
721,  at  p.  726 ;  12  C.  W,  N.  511,  at 
p.  514. 

s  “  MitaJsshara,”  chap.  ii.  s.  ix. 

paras.  5-13  j  “  Daya-Bhaga,”  chap. 


xi.  s.  v.  paras.  13-39  ;  “  Vyavahara 
Mayukha,”  chap.  iv.  s.  ix.  paras.  5, 
13  ;  “  Vivada  Chintamani  ”  (P.  C. 
Tagore’s  translation),  p.  308  ;  Rama- 
sami  v.  Venkatesam  (1892),  16  Mad. 
440 ;  Tara  Chand  Chose  v.  Pudum 
Lochun  Chose  (1866),  5  W.  R.  C.  R. 
249  ;  Sham  Narain  v.  Court  of  Wards 
(1873),  20  W.  R.  C.  R,  197;  Copal 
Chunder  Daghoria  v.  Kenaram  Dag - 
horia  (1867),  7  W.  R.  C.  R.  35;  Raj 
Kishore  Lahoory  v.  Qobind  Chunder 
Lahoory  (1875),  1  Calc.  27,  at  p.  35; 
24  W.  R.  234,  at  p.  236. 

8  Ante,  pp.  359,  360, 
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members  of  the  reunited  family,  the  law  of  inheritance  applicable 
is  the  same  as  in  the  case  of  the  death  of  any  of  those  between 
whom  the  reunion  took  place.1 

The  “  Smriti  Chandrika  ”  lays  down  further  rules  for  the  succession 
in  case  of  reunion,2 3  According  to  the  “  Viramitrodaya,55  3  after  the 
reunited  brothers  of  the  half-blood,  or  brothers  of  the  full  blood,  come 
the  father  or  paternal  uncle  if  reunited,  then  half-brothers  not  reunited, 
then  the  father  not  reunited,  then  the  mother,  and  then  the  widow.  .  Then 
comes  the  sister,  and,  failing  her,  the  unassoeiated  sapindas. 


Hermits  and  Members  of  Beligious  Orders . 

The  Hindu  law  has  made  special  rules  as  to  the  succession  inheritance  to 
to  the  property  of  a  hermit  ( Vanaprasilia ),  an  ascetic  ( Samnjasi hermits' ete* 
or  Joti ),4  or  a  professed  religious  student  ( Bramachari ) 
belonging  to  the  three  religious  orders  into  which  the  twice-born 
classes  may  enter.  The  property  of  the  first  would  go  to  a 
spiritual  brother,  associated  in  holiness,  i.e.  belonging  to  the 
same  hermitage,  that  of  the  second  to  a  virtuous  pupil  (disciple),5 
and  that  of  the  third  to  his  religious  preceptor.6  On  failure 
of  these,  “  any  one  associated  in  holiness  takes  the  goods.”  7 

This  principle  is  based  entirely  upon  fellowship  and  personal  associa¬ 
tion,  and  a  stranger,  though  of  the  same  order,  is  excluded.8  As  these 
persons  would  rarely  possess  private  property  of  any  substance,  the  rules 
are  not  of  great  importance.  There  must  be  a  real  and  not  a  fictitious  or 
incomplete  renunciation  of  worldly  affairs  to  render  these  rules  applicable.9 


1  Abhai  Churn  Jana  v.  Mangal 
Jana  (1892),  19  Calc.  634. 

2  Chap,  xii.  paras.  23-29 ;  “  Vira- 
mitrodaya  ”  (G.  0.  Sarkar’s  transla¬ 
tion),  p.  214. 

3  (G.  C.  Sarkar’s  translation),  pp. 
214-216. 

4  It  is  doubtful  whether  a  Bairagi 
can  be  classed  as  a  Sannyasi ,  Ram  das 
Oopaldas  ( Sadku )  v.  Baldevdas  Kan - 
shalyadasfi  (1914),  39  Bom.  168;  16 
Bom.  L.  R.  757.  A  custom  that  the 
preceptor’s  preceptor  succeeded  was 
proved  in  Collector  of  Dacca  v.  Jagal 
Chunder  Goswami  (1901),  28  Calc. 
GO 8  ;  5  C.  W.  N.  873. 

5  See  Dulcharam  Bharti  v.  Luchmun 

Bharti  (1879),  4  Calc.  954  ;  4  C.  L.  R. 

49 ;  Rheoprokash  Doss  (Mohunt)  v. 
Joyram  Doss  ( Mohunt )  (I860),  5 

W.  R.  M.  R.  57  ;  Ram  Dass  v.  Qunga 

Dass  (1862),  3  Agra,  295;  Ramdas 


Gopaldas  (Sadlm)  v.  Baldevdasji  Kau - 
shalyadasji  (1914),  39  Bom.  168 ; 
16  Bom.  L.  R.  757.  This  does  not 
apply  to  the  chela  of  a  mohunt, 
Ramdhan  Puri  ( Gossain )  v.  Dalmir 
Puri  ( Gossain )  (1909),  14  C.  W.  1ST.  191. 
A  pupil,  who  had  left  his  master, 
would  have  no  rights,  Soogun  Chund 
v.  Gopal  Gir  (1872),  4  N.  W.  P.  101. 

6  See  Chhaju  Gir  v.  Diwan  (1906), 
29  All.  109. 

7  “  Mitakshara,”  chap.  ii.  s.  viii. 
paras.  1-6 ;  “  Daya-Bhaga,”  chap, 
xi.  s.  vi.  paras.  35,  36.  See  Giyana 
Sambandha  Pandara  Sannadhi  v. 
Kandasami  Tambiran  (1887),  10  Mad. 
375,  at  p.  384. 

8  Khuggender  Narain  Chowdhry  v. 
Sharupgir  Oghorenath  (1878),  4  Calc. 
543. 

9  See  Mudhoobun  Dass  ( Mohunt ) 
v,  Durey  Kishen  Bhunj,  Ben.  S.  3).  A* 
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In  the  case  of  sanmjasis  a  pupil  has  no  right  of  inheritance  until  the 
performance  of  the  final  ceremony  which  severs  him  from  his  family.1 

These  rules  have  no  application  to  Sudras,2  unless  some  usage  be  proved 
to  the  contrary,  as  they  cannot  become  jot  is  or  sanmjasis* 

As  to  the  widow  of  a  garbhari  gosavi,  see  Gitabai  v.  Shivbahas  (1903), 
5  Bom.  L.  R.  318. 

The  property  of  an  endowment  would  necessarily  follow  the  rules  of 
succession  in  force  in  the  particular  endowment. 4 

As  to  the  succession  to  the  private  property  of  a  mohunt,  see 
Ramdhan  Puri  (Qossain)  v.  Dalmir  Pun  ( Qossain )  (1909),  14  C.  W.  N. 
191. 

Escheat. 

On  failure  of  all  these  heirs  the  King,  as  represented  by 
the  Secretary  of  State,  takes  by  way  of  escheat.5 

It  may  be  a  question  whether  in  the  case  of  Brahmins  the  King  does 
not  take  the  property  by  way  of  trust  for  other  Brahmins.6  The  ancient 
texts  provided  in  the  case  of  Brahmins  for  the  succession  of  the  spiritual 
preceptor,  pupil,  fellow  student  in  the  Vedas,  and  lastly  the  Brahmins 
of  the  same  village,  endowed  with  learning  in  the  three  Vedas  and  other 
qualities.7  It  is  difficult,  however,  to  see  how  the  Government  would 
be  bound  by  a  trust  of  so  vague  a  character. 

There  is  no  right  of  escheat  in  favour  of  a  zemindar.8 

The  burden  is  upon  the  Government  to  show  the  absence  of  heirs.9 

When  the  Government  takes,  it  takes  like  any  other  heir,  f.e.  subject 
to  all  legal  charges,10  but  not  subject  to  unauthorized  alienations.11 

As  to  the  superintendence  of  escheats,  see  Bengal  Regulation  XIX.  of 
1810,  s.  7,  and  Madras  Regulation  VII.  of  1817,  s.  6. 


1852,  p.  1089 ;  Khoodeeram  Chatter - 
jee  v.  Roohhinee  Boistobee  (1871),  15 
W.  R.  C.  R.  197  ;  Gouri  Bunker  By  as 
v.  Nkider  Sing  (1913),  18  C.  W.  X.  59. 

1  Ramdhan  Puri  {Qossain)  v.  Dalmir 
Pari  {Qossain)  (1909),  14  C.  W.  X. 
191. 

2  Dharmapuram  Pandara  Sannudhi 
v.  Virapandiyam  Pillui  (1898),  22 
Mad.  302. 

3  Ilarish  Chandra  Roy  v.  Atir 
Mahmud  (1913),  40  Calc.  545;  17 
C.  W.  X.  517. 

4  Postt  pprf  568-572. 

5  Collector  of  Masulipatam  v. 
Cavaly  Vencata  Narrainapah  (1860), 
S  M.  I.  A.  500  ;  2  W.  R.  P.  C.  59  ; 
“  Mitakshara,”  chap,  ii,  s.  vii.  para. 

6 ;  “  Daya-Bhaga,”  chap.  si.  s.  vi. 
para.  27. 

•  Ibid. 

7  Quru  Gobind  Shako,  Mandal  v. 
Anand  Lai  GJrne  Mammdar  (1870), 


5  B.  L.  R.  15,  at  p.  38 ;  13  W.  R. 
P.  B.  49,  at  p.  59  ;  Jugdanund  Gossa- 
mee  v.  Kessub  Nund  Gossamee,  W.  R. 
1864,  C.  R.  146 ;  “  Vyavastha  Dar- 
pana  ”  (2nd  ed.),  30$ ;  “  Vyavastha 
Chandrika,”  pp.  198-200;  “  Mitak- 
shara,”  chap.  ii.  s.  vii.  paras.  1-4 ; 
“  X)aya-Bliaga,'>  chap.  xi.  s.  vi.  para. 
26. 

8  Sonet  Kowar  {Ranee)  v.  Himmut 
Bahadoor  [Mina)  (1876),  3  I.  A.  92  ; 
1  Calc.  391. 

9  Gridhari  Lall  Roy  v.  Bengal 
Government  (1868),  12  M.  I.  A.  448  * 
1B.L.R.P.C.44;  10W.R.P.C.3L 

10  Collector  of  Masulipatum  v. 
Cavaly  Vencata  Narrainapah  (1860), 
8  M.  I.  A.  500,  at  p.  528  ;  2  W,  R. 
P.  C.  59,  at  p.  61 ;  Cavaly  Vencata 
Narrainapah  v;  Collector  of  Masuli¬ 
patam  (1867),  11  M.  I.  A.  619:  10 
W.  R.  P.  C.  47. 

11  Post,  p.  514 . 


CHAPTER  XIL 


INHERITANCE  TO  MALES  ACCORDING  TO  THE  BENGAL 
SCHOOL. 


The  law  of  inheritance,  according  to  the  Bengal  school,  is  Founded  on 
founded  upon  the  principle  of  spiritual  benefit.1 2  benefit?1 

The  heir  or  heirs  are  selected  who  are  most  capable  of  exercising  those 
religious  rites  which  are  considered  to  be  beneficial  to  the  deceased.”  3 

The  theory  of  spiritual  benefit  is  not,  however,  in  every 
case  the  guiding  principle.3  As  in  the  case  of  the  Mitakshara 
school 4  succession  has  in  most  cases  been  fixed  by  the  texts 
of  ancient  writers. 


4 4  In  most  cases  propinquity,  spiritual  efficacy,  and  natural  love  and 
affection  run  in  the  same  lines  and  no  difficulty  arises,  but  whenever  they 
run  in  different  lines  Jimutavahana  5  was  compelled  to  ignore  spiritual 
efficacy  and  had  recourse  to  other  principles  or  express  texts.”  6 

44  The  succession  of  females,  according  to  Hindu  law,  is  quite  exceptional,  Succession  of 
and  is  not  founded  upon  the  ordinary  rule,  viz.  that  of  spiritual  benefit,  females. 

It  is  true  that  in  the  case  of  the  widow,  she  confers  some  spiritual  benefit, 
but  if  that  were  the  sole  test,  she  would  have  ranked  much  lower  than 
she  does  now.  Daughters  confer  no  benefit,  but  they  succeed  because 
their  sons  do.”  7 


The  principles  of  the  Bengal  system  of  inheritance,  so  far  Meaning  of 
as  they  depend  upon  spiritual  efficacy,  are  derived  from  the  sapmda * 
rules  which  have  been  laid  down  for  the  performance  of  the 


1  Guru  Gobind  Shaha  Mandal  v. 
Anand  Lai  Ghose  Mazumdar  (1870), 
5  B.  L.  R.  15 ;  13  W.  R.  F.  B.  49 ; 
Kedar  Nath  Banerjee  v.  Bari  Das 
GJiose  (1915),  43  Calc.  1  ;  19  0.  W.  N. 
1181. 

2  Juttendromohun  Tagore  v.  Ganen- 
dkomohun  Tagore  (1872),  I.  A.  Sup. 
vol.  47,  at  p.  64 ;  9  B.  L.  R.  377, 
at  p.  394 ;  18  W.  R.  C.  R.  359,  at 
p.  364. 

3  See  Sarkar’s  “Hindu  Law,”  3rd 

ed.,  pp.  288,  289 ;  Toolsey  Dass  Seal 

H.L. 


v.  Luckhymoney  Dassee  (8m.)  (1900), 
4  C.  W.  N.  743. 

4  Ante,  p.  376. 

5  The  author  of  the  44  Daya- 
Bhaga,”  the  leading  treatise  of  the 
Bengal  school.  See  ante ,  pp.  14,  15. 

6  AJcshay  Chandra  Bhattacharya  v. 
Bari  Das  Goswami  (1908),  35  Calc. 
721,  at  p.  726;  12  C.  W.  N.  511,  at 
p.  514. 

7  Gunga  Pershad  Kar  v.  Shum - 
bhoonath  Burmim  (1874),  22  W.  R* 
C.  R.  393,  at  pp.  394,  395. 

2  B 
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Classes  of 
pindas . 


Parvana  Sradh 1  (ceremony  of  veneration)  in  honour  of 
ancestors.  In  the  course  of  such  ceremonies  the  performer  of 
the  sradh  offers  a  finda  or  funeral  cake,  or,  as  it  is  called,  an 
undivided  oblation  to  his  father,  his  father’s  father,  and  his 
father’s  father’s  father,2  and  also  to  his  mother’s  father,  his 
mother’s  father’s  father,  and  his  mother’s  father’s  father’s 
father.3 

He  thus  becomes  the  sapinda  or  sharer  in  the  funeral  cake,4 
not  only  of  each  one  of  the  persons  to  whom  he  offers  a  cake, 
but  also,  secondly,  of  each  person  who  on  his  death  would  at  a 
similar  ceremony  offer  a  cake  to  his  manes ,  and  also,  thirdly, 
of  each  person  who  offers  a  cake  to  any  of  the  persons  to  whom 
he  is  bound  to  offer  a  cake.5 

“  Since  the  father  and  certain  other  ancestors  partake  of  three  funeral 
oblations  as  participating  in  the  offering  at  obsequies,  and  since  the  son 
and  other  descendants  to  the  number  of  three  present  oblations  to  the 
deceased  (or  to  be  shared  by  his  manes) ;  and  he,  who  while  living  presents 
an  oblation  to  an  ancestor,  partakes,  when  deceased,  of  oblations  presented 
to  the  same  person ;  therefore,  such  being  the  case,  the  middlemost  of 
seven,  who,  while  living,  offered  food  to  the  manes  of  ancestors,  and  when 
dead  partook  of  offerings  made  to  them,  became  the  object  to  which  the 
oblations  of  his  descendants  were  addressed  in  their  lifetime,  and  shares 
with  them,  when  they  are  deceased,  the  food  which  must  be  offered  by  the 
daughter’s  son  and  other  descendants  beyond  the  third  degree.  Hence, 
those  ancestors  to  whom  he  presented  oblations,  and  those  descendants 
who  present  oblations  to  him,  partake  of  an  undivided  offering  in  the  form 
of  (pinda)  food  at  obsequies.  Persons  who  partake  of  such  offerings  are 
sapindas 6 

Pindas  are  of  three  descriptions  in  the  following  order  of 
superiority  7 : — 


1  For  a  complete  description  of  the 

ceremonies  performed,  see  Cole- 
brooke’s  “  Miscellaneous  Essays,” 
vol.  ii.  p.  166,  and  R.  K.  Sarvadhi- 
kari’s  “  Hindu  Law  of  Inheritance,” 
pp.  57,  94-100.  The  parvana  sradh , 
at  which  two  sets  of  oblations  are 
offered,  is  Jo  bo  distinguished  from 
the  ekoddishta  sradh  which  is  in  honour 
of  a  single  ancestor. 

3  “  Manu,”  chap.  iii.  para.  216. 

3  These  last  were  not  included  in 
Manu, .  but  were  added  by  Yajna- 

valkya,  the  law-giver,  who  promul¬ 
gated  hj$  code  towards  the  middle  of 

the  first  century,  a'.d.  ;  Bajkumar 

g^vadhikari’i  “  Law  of  Inheritance,” 


pp.  58,  59.  See  Balusami  Pandithar 
v.  Narayana  Ran  (1897),  20  Mad. 
342. 

*  See  Wilson’s  “  Glossary,”  p.  465. 

5  Amrita  Kumari  Debi  v.  Lalchi 
Narayan  Chucker  butty  (1868),  2  B.  L. 
B.  F.  B.  28,  at  p.  32 ;  S.  C.  Omrit 
Koomaree  Dabee  v.  Luckee  Narain 
Chuckerbutty,  10  W.  B.  F.  B.  76,  at 

p.  81. 

6  “  Daya-Bhaga,”  chap.  xi.  g,  L 
para.  38 ;  Guru  Gobind  Shaha  Mandal 
v.  AnandLal  Ghose  Mazumdar  (1870), 
5  B.  L.  B.  15,  at  pp.  39,  40;  1$ 
W.  B.  F.  B.  49,  at  pp.  59,  60. 

7  B.  K.  Sarvadhikari’s  “Law  of 
Inheritance,”  pp.  817,  §J$, 
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1 .  Those  presented  directly  to  the  deceased. 

2.  Those  offered  to  his  three  paternal  ancestors  and  partici¬ 
pated  in  by  him. 

“  That  the  pindas  offered  to  paternal  ancestors  are  primary,  and  those 
offered  to  maternal  ancestors  are  secondary  in  importance,  and  that  there 
is  a  difference  between  the  efficacy  of  the  two  classes  of  pindas  is  not  only 
laid  down  in  distinct  terms  by  Jagannath,1  but  is  to  be  well  deduced  from 
Rughunundun’s  4  Sraddha  Tattwa.5  ”  2 * 

8.  Those  which  he  was  bound  to  offer  to  his  three  maternal 
ancestors. 

“  Although  the  deceased  has  no  right  of  participation  in  the  oblations 
presented  to  his  maternal  ancestors,  still,  inasmuch  as  the  three  immediate 
maternal  ancestors  received  oblations  from  him,  and  the  agnate  and 
cognate  descendants  of  each  offered  pindas  which  the  deceased  was  bound 
to  give,  there  is  thus  a  heritable  bond  between  him  and  his  maternal 
kinsmen.”  a 

In  each  of  these  three  classes  pindas  presented  by  agnate 
descendants  of  a  common  ancestor  are  preferred  to  pindas 
presented  by  cognate  descendants  of  such  ancestor.4 

After  offering  these  pindas  or  cakes  the  performer  wipes 
his  hand  with  kusa  grass,  and  offers  the  wipings  or  crumbs  of 
the  cakes  ( lepa ) — which  are  spoken  of  as  divided  offerings — 
to  the  three  next  highest  paternal  ancestors.  He  thus,  upon 
similar  principles,  becomes  what  is  called  a  sakuhja,  not  only  saktUym . 
of  such  ancestors,  but  also  of  such  of  his  descendants  as  would 
offer  the  lepa  to  him,  and  of  such  persons  who  offer  the  lepa 
to  an  individual  to  whom  he  offers  the  Zeya. 

He  is  also  tbe  sahdya  of  persons  who  offer  a  lepa  fo  an  individual  to 
whom  he  offers  a  pinda ,  and  of  persons  who  offer  a  pinda  to  an  individual 
to  whom  he  offers  the  lepa. 

He  then  offers  libations  of  water  to  the  manes  of  seven  samanodak 
additional  generations  of  paternal  ancestors.  The  persons 
connected  with  him  by  virtue  of  these  libations  of  yater  are 
called  his  samanodakas .5 


1  See  Colebrooke’s  “Digest,”  vol. 
ii.  p.  572. 

2  Hurz  Das  Bundopadhyci  v.  Barm 

Chwrn  Chattopadhya  (1888),  15  Calo. 

780,  at  p.  791. 

0  R,  K,  Sarvadhikari’s  “Law  of 


Inheritance,”  pp.  818,  819. 

4  Ibid.  ;  above,  note  2. 

5  Rajkumar  Sarvadhikari’s 44  Hindu 
Law  of  Inheritance,”  p.  57  ;  44  Mital^ 
shara,”  chap.  ii.  s.  y,  para.  6, 
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He  would  also  be  a  smmnodaka  of  persons  who  offer  libations  to  an 
individual  to  whom  he  offers  a  pinda  or  the  If  pa,  and  of  persons  who  offer 
a  pinclct  or  the  lepa  to  an  individual  to  whom  he  offers  libations. 

a  The  doctrine  of  funeral  cakes  is  the  key  to  the  whole  Hindu  law  of 
inheritance.1 * * * 5 *’ 1 


Mother, 
grandmother, 
great  grand¬ 
mother. 
Division  of 
eapindas. 


A  man  is  also  the  sap  hi  da  of  his  mother,2  his  father’s  mother,3 
and  his  father’s  father's  mother.4 

Sapwdas  are  either  agnate  or  g oiraja  5  sapivdas ,  i,e.  con¬ 
nected  entirely  through  males,  or  cognate  or  bhinna-gotra  e 
sapindas  otherwise  bandlms,  he.  connected  through  females. 


Under  the  Bengal  school  sapinda  relation  extends  to  the  third  degree. 
Under  the  Mitakshara  school  {ante,  p.  379),  it  extends  to  the  sixth  degree, 
sahdyas  not  being  recognized,  as  such,  by  the  latter  school. 


Bandhus. 
Ex  parte, 
patemat 


According  to  the  <£  Daya-Bhaga  ”  bandhus  are  either — 

(1)  Connected  with  the  deceased  through  the  father,  father’s 
father,  or  father’s  father’s  father  of  the  mother  of  the  bandhu. 


These  are  all  daughters’  sons  in  the  branch  to  which  they  belong. 
They  rank  after  the  male  issue  in  their  branch,  and,  according  to  Hajkumar 
Sarvadhikari,  before  the  males  of  the  branch  above  them.7  Three  are 
mentioned  in  the  t£  Daya-Bhaga,”  8  viz.  the  sons  of  the  daughter  of  the 
father,9  of  the  grandfather,10  of  the  great  grandfather.11 

Ex  parte  Or  (2)  connected  with  the  deceased  through  the  father, 

father’s  father,  or  father’s  father’s  father  of  the  mother  of  the 
deceased* 


The  first  kind  are  sapindas  because  they  offer  cakes  to  their  maternal 
ancestors  who  are  the  paternal  ancestors  of  the  deceased. 

The  second  kind  are  sapindas  because  they  offer  cakes  to  their  paternal 
ancestors,  who  are  the  maternal  ancestors  of  the  deceased. 

“  Therefore  a  kinsman  whether  sprung  from  the  family  (of  the  deceased), 
though  of  different  male  descent,  as  his  own  daughter’s  son,  or  his  father’s 
daughter’s  son,  or  sprung  from  a  different  family,  as  his  maternal  uncle 
or  the  like,  being  allied  by  a  common  funeral  cake  (pind)  on  account  of 


1  Amnia  Kumar  i  Debt  v.  Lakhi 

Narayan  Cfyuckerbutty  (1868),  2  B.  L. 

R.  F.  B.  28,  at  p,  39 ;  S.  C.  Omrit 
Koomaree  Dabee  v.  Luckee  Narain 
Chuckerbuity ,  10  W.  R.  F.  B.  76,  at 
p.  84 ;  Guru  Gobind  Shaha  Mandal  v. 

Amnd  Lai  Ghose  Mazumdar  (1870), 

SB.  L.  R.  15, at  p. 34 ;  13  W.  R.  F.  B. 

40,  at  p.  57. 

*  See  post,  pp.  426,  427. 

8  See  post,  p.  429. 


*  Ibid. 

5  Belonging  to  the  same  goira  or 
family. 

6  Belonging  to  a  different  gotra  or 
family. 

7  Post ,  pp.  429,  430,  431. 

8  Chap.  si.  s.  vi.  paras.  8,  9. 

9  Post,  p.  429. 

10  Ibid. 

11  Post,  p.  430. 
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their  presenting  offerings  to  three  ancestors  in  the  paternal  and  the  maternal 
family  of  the  deceased  owner,  is  a  sapmdaM  1 


The  relative  efficacy  of  the  different  kinds  of  offerings  order  a! 

succoH4iun» 

gives  rise  to  the  following  rules  for  determining  the  order  of 
succession  : — 


I.  All  sapindas,  whether  agnate  or  cognate,  succeed  before  SnMmia^ 
any  sakulya,  and  all  sakulyas  are  preferred  to  any  samanodaka2 


Thus  a  brother’s  daughter’s  son  comes  before  the  great  great  grandson 
of  the  owner’s  great  grandfather, 3 

“  The  sapindas  are  allowed  to  come  in  before  the  sakulyas,  because 
undivided  oblations  are  considered  to  be  of  higher  spiritual  value  than 
divided  ones  ;  and  the  sakulyas  are  in  their  turn  preferred  to  the  samano - 
dalcas ,  because  divided  oblations  are  considered  to  be  more  valuable  than 
libations  of  water.”  4 


The  following  rules  are  laid  down  primarily  with  regard 
to  sapindas,  but,  bearing  in  mind  Rule  I.,  they  are  equally 
applicable  to  sakulyas  and  sammiodakas .5 

II,  Those  who  offer  the  pinda  to  the  deceased  are  preferred  Descend^ts 
to  those  who  offer  it  to  any  of  his  ancestors. 

There  is  an  exception  in  the  case  of  the  son’s  daughter’s  son,  and  the 
son’s  son’s  daughter’s  son.6 

III.  Those  who  offer  funeral  cakes  to  the  paternal  ancestors  Descendants 

*  .  .of  paternal 

of  the  deceased  are  preferred  to  those  who  oner  to  Ins  maternal  ancestors, 
ancestors  only,  irrespectively  of  the  number  of  cakes  offered.7 

Thus  the  father's  brother’s  daughter’s  won,8  and  the  grandfather’s 
brother’s  daughter’s  son,9  are  preferred  to  the  mother’s  brother’s  son. 


1  “  Daya-Bhaga,”  chap.  xi.  s.  vi. 
para.  19 ;  XJma  S  unker  Moitro  v. 
Kadi  Komul  Mozumdar  (1SS0),  6 
Calc.  256,  at  pp.  263,  264  ;  7  0.  L.  R. 
145,  at  p.  153. 

2  Dig  umber  Boy  Chomdhry  v.  Moti 
Lai  Bundopadhya  (1S83),  9  Calc.  563  ; 
12  C.  L.  R.  204 ;  Guru  Gobind  Shaha 
Mandal  v.  Anand  Lai  Ghose  Mazumdar 
(1870),  5  B.  L.  R.  15,  at  p.  38;  13 
W.  R.  F.  B.  R.  49,  at  p.  59  ;  Deyanath 
Boy  v.  Muthoor  Nath  Ghose  (1835), 
6  Ben.  Sel.  R.  27  (new  edition, 
30) ;  Kedar  Nath  Bay  v.  Amrita  Lai 
Mufarjee  (1912),  17  C.  W.  X.  492. 

3  Dig  umber  Boy  Ghowdhry  v.  Moti 
Lai  Bundopadhya  (1883),  9  Calc. 
563  ;  12  C.  L.  R.  204. 

4  Guru  Gobind  Shaka  Mandal  v„ 

Anand  Lai  Ghose.  Mazumdar  (1870)* 


5  B.  L.  R.  15,  at  p.  38  ;  13  W.  R.  F.  B. 
49,  at  p.  59. 

6  Guru  Gobind  Shaha  Mandal  v. 
Anand  Lai  Ghose  Mazumdar  (1870), 
5  B.  B.  R.  15,  at  p.  39 ;  13  W.  R. 
F.  B.  R.  49,  at  p.  59. 

6  Post ,  p.  430. 

7  Gobind  Proshad  Talookdar  v. 
Mohesh  Chunder  Surma  Ghuttuck 
(1874),  15  B.  L.  R.  35;  23  W.  R. 
C.  R.  117;  Guru  Gobind  Shaha 
Mandal  v.  Anand  Led  Ghose  Mazum¬ 
dar  (1870),  5  B.  L.  R.  15,  at  p.  39; 
13  W.  R.  F,  B.  R.  49,  at  p.  59. 

8  Braga  Lai  Sen  v,  Jiban  Krishna 
Boy  (1898),  26  Calc.  285. 

9  Kailash  Chundra  Adhiknri  v. 
Parana  Nath  Chvwdhry  (1913),  18  C. 
W.  X.  477. 
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“  The  sapindas  in  the  paternal  line  offer  oblations  to  the  paternal 
ancestors  which  the  deceased  was  bound  to  offer,  and  in  which  he  partici¬ 
pates,  and  the  sapindas  in  the  maternal  line  offer  oblations  to  the  maternal 
ancestors,  which  the  deceased  was  bound  to  offer,  but  in  which  he  does 
not  participate ;  so  that,  while  they  both  confer  spiritual  benefit  on  the 
deceased,  the  former  benefit  him  doubly  by  enabling  him  to  participate 
in  the  oblations  offered  by  them  and  by  discharging  a  duty  that  was 
incumbent  on  him  of  offering  oblations  to  certain  ancestors,  and  the  latter 
benefit  him  only  in  one  way,  namely,  by  offering  certain  oblations  which 
he  was  bound  to  offer  ;  and  therefore,  while  both  are  entitled  to  inherit 
his  estate,  the  latter  succeed  only  on  failure  of  the  former.55  1 

Descendants  IV.  A  sapinda  who  offers  oblations  to  the  father  of  the 
before  those  deceased  is  to  be  preferred  to  a  sapinda  who  offers  oblations 
father^etc,  grandfather  or  great  grandfather,  although  the  latter 

offers  more  cakes  of  the  same  description,  and  similarly  a 
sapinda  who  offers  to  the  paternal  grandfather  is  preferred  to 
one  who  offers  to  the  paternal  great  grandfather.1 2 
Agnates  before  V.  Agnate  sapindas  in  any  line  are  always  preferred  to  the 
sam^Une!11  cognate  sapindas  of  the  same  line.3 

Agnates  before  VI.  Between  an  agnate  sapinda  and  a  cognate  sapinda 
equal  degree.  of  equal  degree  of  propinquity,  the  former  is  preferred  to  the 
latter,  although  the  latter  is  the  giver  of  a  larger  number  of 
cakes  in  which  the  deceased  would  participate  than  the  former.4 
Number^  VII.  Subject  to  the  above  rules,  those  who  offer  the  larger 
number  of  cakes  of  a  particular  description  are  invariably 
preferred  to  those  who  offer  a  less  number  of  cakes  of  the 
same  description  which  the  deceased  receives  or  in  which  he 
participates.5 

Thus  a  brother  comes  before  a  brother’s  son. 

This  is  generally  equivalent  to  saying  that  the  nearer  sapinda  excludes 
the  more  remote.6 

Half  blood.  As  an  example  of  this  rule,  those  who  offer  oblations  to  both 


1  Braja  Lai  Sen  v.  Jiban  Krishna 
Boy  (1898),  26  Calc.  285,  at  p.  291 ; 
Guru  Gobind  Shaha  Mandal  v.  Anand 
Lai  Ghose  Mazumdar  (1870),  5  B.  L.  R. 
15,  at  p.  39 ;  13  W.  R.  F,  B.  49,  at 
p.  59. 

2  <c  Daya-Bhaga,”  chap.  xi.  s.  vi. 

paras.  5,  6 ;  Bran  Nath  Surma 

Jovmdar  v.  Surrut  Chunder  Bhutta - 

G&wyee  (1882),  8  Calc.  460;  10 

C.  L.  R.  484. 


8  Hurt  Das  Bundopadhya  v.  Bama 
Churn  Chatiopadhya  (1888),  15  Calc, 
780,  at  pp.  790,  791. 

4  Huri  Das  Bundopadhya  v.  Bama 
Churn  Chatiopadhya  (1888),  15  Calc. 
780,  at  p.  790. 

6  Guru  Gobind  Shaha  Mandal  v. 
Anand  Lai  Ghose  Mazumdar  (1870), 
5  B.  L.  R.  15,  at  p.  39 ;  13  W.  R. 
F.  B.  R.  49,  at  p.  59. 

6  Ante ,  p.  417. 
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paternal  and  maternal  ancestors,  are  superior  to  those  who  offer 
only  to  the  paternal  ancestors.1 

A  brother  of  the  full  blood  is  therefore  preferred  to  a  brother  of  the 
half  blood.2 

VIII.  Where  the  number  of  such  cakes  is  equal,  those  that  Offering  to 

i  4-  neaTer 

are  offered  to  nearer  ancestors  are  preferred  to  those  offered  to  ancestors, 
more  distant  ones.3 

According  to  these  rules  cognates  are  not,  as  in  the  **  Mitakshara,”  4 
postponed  to  all  agnates,  but  are  preferred  to  such  agnates  as  are  capable 
of  less  religious  efficacy. 

Following  the  above  rules  we  find  the  order  of  succession  Order  of  sue. 

o  cession  amonj 

among  sapindas ,  according  to  the  Bengal  school,  to  be  as  sapmdas, 
follows : — 


Descendants  oj  the  Deceased  5  and  his  Widow . 

1.  Son.6  Sons* 

It  is  clear  that  the  illegitimate  sons  of  the  twice-born  have  niegitimate 
no  rights  of  inheritance,7  and,  according  to  the  decisions  of  the 
High  Court  of  Bengal,  an  illegitimate  son  of  a  Sudra  cannot 
inherit  according  to  the  Bengal  school. 

This  view  has  been  arrived  at  by  limiting  the  expression  detsiputra 
in  the  “  Daya-Bhaga  ”  8  to  the  son  of  a  female  slave,9  and  by  holding 
that  the  abolition  of  slavery  precludes  the  existence  of  a  “ dasiputran 
at  the  present  day.  His  father  can  give  him  a  share  of  the  property.10 


1  Sheo  Soondary  v.  Pirthee  Singh 
(1877),  4  I.  A.  147,  at  p,  152; 
Rajkishore  Lcthoory  v.  Gobind  Chunder 
Lahoory  (1875),  1  Calc.  27  ;  24  W.  R. 
C.  R.  234  ;  4  I.  A.  153,  note  ;  Cole- 
brooke’s  “  Digest,”  vol.  iii.  p.  480. 

2  Post ,  p.  427 ;  <c  Daya-Bhaga,” 
chap.  xi.  s.  v.  para.  12. 

3  Gum  Gobind  Shaha  Mandal  v. 
Anand  Lai  Ghose  Mazumdar  (1870), 
5  B.  L.  R.  15,  at  p.  39 ;  13  W.  R. 
F.  B.  49,  at  p.  59 ;  Gobind  Proshad 
Talookdar  v.  Mohesh  Chunder  Surma 
Ghuttuck  (1874),  15  B.  L.  R.  35,  at 
p.  47;  23  W.  R.  C.  R.  117,  at  p. 
120. 

4  Ante,  pp.  397,  398. 

5  See  ante,  p.  421. 

*  “Daya-Bhaga”  chap.  iii.  s.  i. 
para.  18  ;  chap.  xi.  s.  i.  para.  32. 

7  “Daya-Bhaga”  chap.  ix.  para. 


25.  See  ante,  pp.  382-385. 

8  Chap.  ix.  paras.  29,  30. 

9  Ram  Saran  Garain  v.  Tekrhand 
Garain  (1900),  28  Calc.  194 ;  Kirpal 
Narain  Tewari  v.  Sukurmoni  (1891), 
19  Calc.  91  ;  Narain  Dhara  y.  Rakhal 
Gain  (1875),  1  Calc.  1 ;  23  W.  R. 
C.  R.  334.  If  this  question  be  recon¬ 
sidered  it  may  well  be  held  that  the 
texts  contemplate  the  son,  not  only 
of  a  slave,  but  of  any  kept  woman, 
see  Jolly’s  “  Hindu  Law  of  Partition, 
etc.”  pp.  187,  188;  Sarkar’s  “Hindu 
Law,”  2nd  ed.,  pp.  189,  190  ;  Ghose’s 
“  Hindu  Law,”  2nd  ed.,  pp.  655-659. 
It  is  not  very  clear  why  the  expression 
dasi  putra  should  have  a  different 
meaning  under  the  “  Daya-Bhaga  ” 
from  that  which  it  has  under  the 
“  Mitakshara,”  see  ante,  p.  383,  note  1. 

10  “  Daya-Bhaga,”  ehap.ix.  para.  29, 
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2.  Bon’d  Bon.1 

As  In  the  case  of  the  Mitakshara  (ante,  p.  385),  son’s  sons  take  the  share 
.of  their  deceased  father  by  representation. 

3.  Son’s  son’s  son.2 

As  in  the  case  of  the  Mitakshara  (ante,  p.  386),  son’s  son’s  sons  take  the 
share  of  their  deceased  father  by  representation. 

4.  Widow.3 

The  widow  succeeds  whether  the  property  be  divided  or  undivided.4 

Where  there  are  several  widows,  they  take  jointly  with  rights  of 
survivorship  and  of  partition  as  in  the  case  of  those  governed  by  the 
“Mitakshara.”  5 

Tor  a  custom  excluding  sonless  widows,  see  Russic  Lai  Bhunj  v.  Purush 
Munnee,  Beng.  S.  D.  A.  1847,  p.  205. 

The  estate  of  the  widow  is  devested  by  the  birth 6  or  adoption 7  of  a  son. 

As  to  the  interest  taken  by  a  widow,  see  post,  chap.  xv. 

5.  Daughter.8 

“  Daughters  confer  no  benefit,  but  they  succeed  because  their  sons  do.”  9 

“  The  unmarried  daughter  is  first  entitled  to  inherit :  if 
there  be  no  maiden  daughter,  then  the  daughter  who  has,  and 
the  daughter  who  is  likely  to  have,  male  issue 10  are  together 
entitled  to  the  succession.  Daughters  who  are  barren,  or 


1  “  Daya-Bhaga,”  chap.  iii.  s.  i. 
para.  18 ;  chap,  xi.  s.  i.  para.  34. 

2  “Daya-Bhaga,”  chap.  iii.  s.  i. 
para.  18 ;  chap.  xi.  s.  i.  para.  34 ; 
Gooroogobindo  Chowdhry  v.  Huree - 
madhub  Roy  (1863),  Marsh,  398;  2 
Hay,  401. 

3  “Daya-Bhaga,”  chap.  xi.  s.  i, 
paras.  6,  43 ;  Cossinaut  Bysack  v. 
Hurroosoondry  Dossee  (1819),  Morley’s 
“  Digest,”  vol.  ii.  p.  198 ;  Norton’s 
L.  C.  85;  S.  C.  on  appeal  (1826), 
Sircar’s  “  Vyavastha  Darpana,”  2nd 
ed.,  p.  97 ;  Clarke,  91 ;  Montriou’s 
cases,  p.  495 ;  Mohun  Ball  Khan  v. 
Siroomunnee  (Ranee)  (1812),  2  Ben. 
Sel.  R.  32  (i^w  edition,  40) ;  Durga 
Nath  Pramanik  v.  Chintamoni  Dassi 
(1903),  31  Calc.  214  ;  8  C.  W.  N.  11  ; 
Deepo  Delia  v.  Gdbindo  Deb  (1871), 
16  W.  R.  C.  R.  42 ;  Ghunder  Kant 
Surmah  v.  Bungshee  Deb  Surmah 
(1866),  6  W.  R.  0.  R.  61. 

4  Srinath  Senna  v.  Radhakaunt 

(1796),  1  Ben.  Sel.  R.  15  (2nd  ed., 

19) ;  Bhyroochund  Rai  v.  Russoo- 


munee  (1799),  1  Ben.  Sel.  R.  27  (2nd 
ed.,  36) ;  Radha  Churn  Rai  v.  Kishen- 
chund  Rai  (1801),  1  Ben.  Sel.  R.  33 
(2nd  ed.,  44) ;  and  other  cases  cited 
in  1  Morley,  316. 

5  Ante,  p.  387. 

6  Bamundoss  Mookerjea  v.  Tarinee 
(Mussamut)  (1858),  7  M.  I.  A.  169, 
at  p.  183  ;  ante,  p.  387. 

7  Ante,  pp.  193,  194. 

8  “  Daya-Bhaga,”  chap.  xi.  s.  ii. 
para.  1. 

9  Gunga  Pershad  Kur  v.  Shum- 
bhoonath  Burmun  (1874),  22  W.  R. 
C.  R.  393. 

10  It  does  not  seem  to  he  necessary 
that  the  son  should  be  capable  of  pre¬ 
senting  oblations,  as  the  text  of  the 
“  Daya-Bhaga  ”  (chap.  xi.  s.  ii.  para. 
3),  upon  which  the  right  of  the 
married  daughters  is  based,  does  not 
contain  expressions,  which  in  the 
case  of  succession  to  stridhan  gave 
foundation  to  the  arguments  used  in 
Cham  Ghunder  Pal  v.  Nobo  Sunderi 
Dasi  (1891),  18  Calc.  327. 
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widows  without  male  iasue,  or  mothers  oi  daughters  only  cun 
under  no  circumstances  inherit.’5  1 

Sastri  G.  C.  Sarkar 1  2  considers  that  a  daughter  having  a  power  o!  adop¬ 
tion  must  now  be  considered  as  capable  of  having  a  son  and  therefore  as  an 
heir,  but  it  is  submitted  that  there  is  no  authority  for  this  proposition. 

A  childless  widow  does  not  acquire  by  remarriage  any  right  to  inherit 
to  her  father,3  but  by  remarrying  before  her  father’s  death  she  becomes 
entitled  to  inherit  her  father’s  estate  along  with  other  married  daughters.4 

It  has  been  suggested 5  that  a  widowed  daughter,  who  is  not  past  the 
age  of  childbearing,  can  inherit,  as  the  law  now  permits  her  to  remarry,6 
but  it  is  submitted  that  modern  legislation,  although  it  may  supersede  the 
authority  of  ancient  texts,  cannot  be  used  for  construing  them. 

On  the  death  of  a  daughter  who  has  taken,  the  estate  passes 
(in  preference  to  her  sons)  to  her  sisters  who  have  taken  or  are 
competent  to  take.7 

Daughters,  who  inherit,  take  a  joint  estate  with  rights  of  survivor¬ 
ship  and  partition.8  A  surviving  sister  takes  by  survivorship,  not  as  a 
reversioner.9 

Where  two  daughters  have  succeeded  jointly  to  their  father's  estate, 
and  at  the  death  of  one  of  them  the  survivor  is  a  childless  widow,  the 
latter  will  nevertheless  take  by  survivorship  the  whole  estate.10 

As  to  the  nature  of  the  estate  taken  by  a  daughter,  see  post,  chap.  xv. 

6.  Daughter’s  son.11 

A  daughter’s  son  is  not  entitled  to  succeed  as  heir  to  his  maternal 
grandfather’s  estate,  so  long  as  any  daughter  not  disqualified,  or  in  whom 
a  right  of  inheritance  has  once  vested,  survives.12 


1  Mokunda  Lai  Chahrabarti  v. 
Monmohini  Debt  (1914),  19  C.  W.  N. 
472 ;  Binode  Koomaree  Babee  v. 
Purdhan  Gopal  Sahee  (1865),  2  W.  B. 
C.  B.  176,  at  p.  177;  Paramo- 
nee  Gooptea  v,  LucJcheemonee  Bossee 
(1862),  Marsh,  29;  1  Ind.  Jur.  0.  S. 
22 ;  Hay,  67 ;  Radha  Kishen  Manjhee 
v.  Ram  Mundul  (Rajah)  (1866),  6 
W.  B.  C.  B.  147  ;  Rajchunder  Das  v. 
Dhunmunee  (Mussummaut)  (1824),  3 
Ben.  Sel.  B.  362  (new  edition,  482) ; 
“  Daya-Bhaga,”  chap.  xi.  s.  ii.  para.  3, 
As  to  an  unmarried  prostitute 
daughter,  see  ante,  p.  388. 

2  44  Law  of  Adoption,”  pp.  397,  398, 

3  Act  XV.  of  1856,  s.  4. 

4  See  Ibid.,  s.  5, 

5  Bimola  (Sreemutty)  v.  Bangoo 
Kansaree  (1873),  19  W.  B.  C.  B.  189. 

6  Ante,  p.  37. 

7  Tinumoni  Basi  v.  Nibarun 

CJmnder  Gwpla  (1882),  9  Calc.  154 ; 

12  C,  L.  Bj  376,  overruling  Radha 


Kishen  Manjhee  v.  Ram  Mundul 
(Rajah)  (1866),  6  W.  B.  C.  B.  147, 
see  ante ,  p.  389. 

8  Aumirtolall  Bose  v.  Rajoneebant 
Mitter  (1875),  2  I.  A.  113,  at  pp.  126, 
127 ;  15  B.  L.  B,  10,  at  p.  24 ;  23 
W.  B.  C.  B.  214,  at  p.  218 ;  Boidya 
Nath  Sett  v.  Burga  Charan  Basalt 
(1865),  S.  C.  Sircar’s  44  Vyavastha 
Darpana,”  2nd  ed.,  pp.  170,  171. 

•  Ibid.  ;  Sachindra  Kishore  Bey  v. 
Rajani  Kant  Chuckerbutty  (1914), 
18  C.  W.  N.  904. 

10  Aumirtolall  Bose  v.  Rajoneekant 
Mitter  ( 1875),  21.  A.  U3i;  15  B,  L.  B. 
10  ;  23  W.  B.  C.  B.  214. 

11  44  Daya-Bhnga,”  chap,  xi.  s.  ii. 
paras.  2, 17-29, 

14  Aumirtolall  Bose  v.  Rujoncfkant 
Mitter  (1875),  2 1.  A.  113  ;  15  B.  L.  B. 
10 ;  23  W.  B.  0.  B.  214.  See  Sib 
Chunder  Mullick  v.  Trepoorah  Soon « 
dary  Bossee  (1842),  Fulton,  98. 
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Daughter’s 
son’s  son. 
Son’s 
daughter’s 
son  and 
grandson’s 
daughter’s 
son. 


A  daughter’s  son’s  son  is  not  an  heir  according  to  the  Bengal  school. 

Pundit  Rajkumar  Sarvadhikari 1  at  this  point  introduces  the  son’s 
daughter’s  son,2  and  the  son’s  son’s  daughter’s  son,3  on  the  ground  that 
they  also  present  pindas  directly  to  the  deceased,4  and  this  is  said  by 
Mr.  J.  C.  Ghose  5  to  he  the  law  as  laid  down  by  the  Rishis  (sages  or 
antiquity).  Opinions  of  judges  6  have,  however,  placed  these  persons 
in  the  succession  following  the  paternal  great  grandfather’s  daughter’s 
son. 7  Sastri  G.  C.  Sarkar  8  would  apparently  place  them  after  the  mother’s 
sister’s  son.9  If  the  principle  that  an  offering  to  the  deceased  himself  is 
to  be  preferred  to  an  offering  in  which  he  participates  10  be  carried  out  to 
its  entirety,  these  descendants  would  be  entitled  to  the  position  assigned  to 
them  by  Pundit  Rajkumar  Sarvadhikari.  The  fact  that  they  are  not 
mentioned  in  the  “  Daya-Bhaga  ”  is  not  by  itself  conclusive,11  but  in  this 
case  goes  a  long  way  to  show  that  they  were  not  intended  to  come  in  at  this 
point. 


Father  and  his  The  descendants  of  the  deceased  being  exhausted,  the 
inheritance  passes  to  the  father  of  the  deceased,  and  after  him 
in  order  of  proximity  (after  the  mother)  to  such  of  the  agnate 
descendants  of  the  father  as  are  sapindas  of  the  deceased,  and 
then  also  in  order  of  proximity  to  such  of  the  cognate  descen¬ 
dants  of  the  father  as  are  sa'pindas  of  the  deceased. 

Father.  7.  The  father.12 


The  father  is  preferred  to  the  mother  because  he  presents  oblations  to 
the  father’s  father  and  father’s  father’s  father  of  the  deceased. 


Mother.  8.  The  mother.13 


The  “  Daya-Bhaga  ”  14  gives  the  mother  this  right  in  the  following 
words  :  “  Her  claim  properly  precedes  that  of  the  brothers  and  the  rest ; 
since  it  is  necessary  to  make  a  grateful  return  to  her,  for  benefits  which 


1  **  Hindu  Law  of  Inheritance,” 
p.  821.  See  also  J.  N.  Bhattacharya’s 
“  Hindu  Law,”  2nd  ed.,  503. 

2  See  post,  p.  430. 

3  Ibid. 

4  See  ante,  p.  421. 

6  “Hindu  Law,”  2nd  ed.,  pp.  103, 
105. 

6  Hurt  Das  Bundopadhya  v.  Bama 
Churn  Chattopadhya  (1888),  15  Calc. 
780,  at  pp.^  793,  794  ,*  Prannath 
Surma  Jowardar  v.  Surrut  Chundra 
Bhuttacharjee  (1882),  8  Calc.  460,  at 
pp.  463,  464;  10  C,  L.  R.  484,  at 
p.  487,  citing  Colebrooke’s  “  Digest,” 
iii.  530,  See  Braja  Lai  Sen  v.  Jiban 
Krishna  Roy  (1898),  26  Calc.  285,  at 
p.  291. 

7  Post,  p.  430.  See  Gobind  Proshad 

Talookdar  v.  Mdhesh  Chunder  Surma 


Ghuttuck  (1874),  15  B.  L.  R.  35 ;  23 
W.  R.  C.  R.  117. 

8  “  Hindu  Law,”  3rd  ed.,  p.  286. 

0  Post ,  p.  431. 

10  Ante ,  p.  419. 

11  Cf.  Guru  Gobind  Shaka  Mandal 

v.  Anand  Lai  Ghose  Mazumdar 
(1870),  5  B.  L.  R.  15,  at  p.  42 ;  13 
W.  R.  F.  B.  49,  at  p.  61  ;  Prannath 
Surma  Jowardar  v.  Surrut  Chundra 
Bhuttacharjee  (1882),  8  Calc.  460,  at 
p.  463  ;  10  C.  L.  R.  484,  at  p.  486. 

12  “  Daya-Bhaga,”  chap.  xi.  s.  iii. ; 
Hemlutta  Debea  v.  Goluck  Chunder 
Gosayn  (1842),  7  Ben.  Sel.  R.  108 
(new  edition,  127). 

13  “Manu,”  chap.  ix.  paras.  131-140. 

14  Chap.  xi.  s.  iv.  para.  2.  See  also 
“  Daya-Krama  Sangraha,”  chap.  i.  s, 

vi.  para.  2. 
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she  has  conferred  by  bearing  the  child  in  her  womb  and  nurturing  him 
during  his  infancy ;  and  also  because  she  confers  benefits  on  him  by  the 
birth  of  other  sons  who  may  offer  funeral  oblations  in  which  he  will  partici¬ 
pate.  A  mother  tastes  with  her  husband  the  funeral  repast  consisting  of 
oblations  to  the  manes  ;  and  the  paternal  grandmother  with  her  husband  ; 
and  the  paternal  great  grandmother  with  hers.”  1 

A  stepmother  has  no  rights  of  inheritance,  as  she  confers  no  spiritual  Stepmother, 
benefit  on  her  stepson. 2 


Father's  Agnate  Descendants . 

9.  Brothers.3  Brothers. 

An  undivided  brother  is  preferred  to  a  divided  brother.4 * 

Brothers  of  the  whole  blood  are  preferred  to  brothers  of  Half  brothers, 
the  half  blood,3  whether  the  property  be  divided  or  undivided.6 

The  former  make  offerings  both  to  the  paternal  and  maternal  ancestors 
of  the  deceased,  and  the  latter  offer  to  his  paternal  ancestors  only.7 

When  a  half  brother  is  joint  with  the  deceased,  and  the  ^  hole  brother 
has  separated,  they  take  together.8 

A  sister  is  not  an  heir  according  to  the  Bengal  school.9  The  fact  that  Sister, 
a  sister  might  produce  an  heir  does  not  make  her  an  heir,10  but  if  her  son  be 
conceived  at  the  time  of  the  succession  opening  out  he  will  succeed.11 


1  M  Daya-Bhaga,”  chap.  xi.  s.  vi. 
para,  3  ;  Colebrooke’s  “  Digest,”  vol. 
iii.  pp.  519,  598,  625,  See  “  Manu,” 
chap.  ix.  para.  45. 

2  “  Daya-Bhaga,”  chap.  xi.  s.  vi. 
para.  3 ;  Bhyrdbee  Dossee  v.  Nub- 
hissen  Bhose  (183G),  6  Ben.  Sel.  R. 
53  (new  edition,  61) ;  Ldkhi  Priya  v. 
Bhairab  Chandra  Chaudhuri  (1833), 
5  Ben.  Sel.  R.  315  (new  edition,  369) ; 
Alhadmoni  Dassea  v.  Gokoolmoni 
Dassea ,  Ben.  S.  D.  A.  of  1852,  p.  563. 

3  “  Daya-Bhaga,”  chap.  xi.  s.  v. 
paras.  1-3. 

4  Kesabram  Mahapattar  v.  Nand- 
kishor  Mahapattar  (1869),  3  B.  L.  R. 

A.  C.  7;  11  W.  R.  C,  R.  308; 
Javdubchunder  Chose  v.  Benodbe- 
harry  Qhose  (1864),  1  Hyde,  214. 

8  “  Daya-Bhaga,”  chap.  xi.  s,  v. 
paras.  9-12  ;  NeelUsto  Deb  Bur  mono 
v.  Beer  Ghunder  Thakoor  (1869),  12 
M.  I.  A.  523 ;  at  pp.  539,  541  ;  3 

B.  L.  R.  P.  C.  13,  at  pp.  17,  18 ; 
12  W.  R.  P.  C.  21,  at  pp.  23,  24, 

6  Sheo  Soondary  v.  Pirthee  Singh 

(1877),  4  I.  A.  147 ;  approving  of 

Rajkishore  Lahoory  v.  Oobind  Ghunder 

Lahoory  (1875),  1  Calc.  27;  24 

W.  R.  C.  R.  234;  Ishen  Ghunder 


Ghomdhry  v.  Bhyrub  Ghunder  Chow - 
dhry  (1866),  5  W.  R.  C.  R.  21. 

7  Sheo  Soondary  v.  Pirthee  Singh 
(1877),  4  I.  A,  147,  at  p.  152 ;  ante, 
pp.  422,  423. 

8  Sheo  Soondary  v.  Pirthee  Singh 

(1877),  4  I.  A.  147,  at  p.  153  ;  Rajhi- 
shore  Lahoory  v.  Gobind  Ghunder 
Lahoory  (1875),  1  Calc.  27;  24 

W.  R.  C.  R.  234  ;  4 1.  A.  153  ;  Ghose's 
“  Hindu  Law,”  2nd  ed.,  p.  139. 

9  Kir  pa  Maycc  Dibceah  (Raj  Koon- 
warce)  v.  Damoodur  Ghunder  Deyb 
(1845),  7  Ben.  Sel.  R.  392  (2nd  ed., 
226) ;  Kalee  Ptrshad  Sarma  v.  Bhoi- 
rabee  Dabee  (1865),  2  W.  R.  C.  R. 
180  ;  Ramdyal  Deb  v,  Magnee  (Musst) 
(1864),  1  W.  R.  C.  R.  227 ;  Rukkini 
Dasi  (Srimati)  v.  Kadarnath  Chase 
(1870),  5  B.  L.  R.  App.  87;  Anund 
Ghunder  Mookerjce  v.  Tcetooram 
Chatterjee  (1866).  5  W.  R.  C.  R.  215 ; 
Colebrooke's  “  Digest,”  vol.  xix-  p.  517. 

10  Kesub  Ghunder  Chose  v.  Bishno 
Persaud  Ghose ,  Ben.  S.  D.  A.  1860, 
ii.  340  ;  2  Sev.  A.  C  240 ;  contrd 
Karuna  Mai  v.  Jai  Chandra  Ghose 
(1830),  5  Ben.  Sel.  R.  46  (new 
edition,  50). 

11  Ante ,  pp.  362,  363, 
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10.  Brother’s  sou. 

A  brother’s  son  who  was  joint  with  the  deceased  is  preferred 
to  one  that  was  separate.1 

Sons  of  brothers  of  the  whole  blood  succeed  before  sons  of 
brothers  of  the  half  blood.2 

A  united  brother  s  *011  of  the  whole  blood  succeeds  before  a  divided 
brother’s  son  of  the  whole  blood,  and  a  united  brother’s  son  of  the  half 
blood  succeeds  before  a  divided  brother’s  son  of  the  half  blood,  but  if  the 
son  of  the  whole  brother  be  separated,  and  the  son  of  the  half  brother  be 
united,  then  they  both  inherit  together.3 

The  son  of  a  reunited  brother  succeeds  to  the  exclusion  of  all  the  sons 
of  unassociated  brothers.4 

31.  Brother’s  son’s  son.5 

The  same  principle  as  to  the  preference  of  those  who  are  united,8  and 
of  those  who  are  of  full  blood,7  as  in  the  case  of  brothers  and  brothers5 
sons,  would  apparently  apply. 

A  brother’s  son’s  daughter  is  not  an  heir.8 

A  brother's  son’s  son’s  son  is  a  sakulya,  and  therefore  comes  after  a 
brother’s  daughter’s  son.9 

Father's  Cognate  Descendants . 

12.  Sister’s  son.10 


1  Akshay  Chandra  Bhaitacharya  v. 
Ilari  Das  Ooswami  (1908),  35  Calc. 
721,  at  p.  724 ;  12  C.  W.  N.  511,  at 
p.  513;  Jaudvh  Chunder  Ghose  v. 
Benodbeharry  Qhose  (1804),  1  Hyde, 
214. 

2  Kylash  Chunder  Sircar  v.  Qooroo 
Churn  Sircar  (1865),  3  W.  E.  C.  E. 
43 ;  S.  C.  affirmed  on  review,  Gooroo 
Churn  Sircar  v.  Koylash  Chunder 
Sircar  (I860),  6  W.  E.  C.  E.  93; 
ct  Daya-Bhaga,”  chap.  xi.  s.  vi.  para.  2. 

3  “Daya-Krama  Sangraha,”  chap, 
i.  s.  viii.  paras.  3-5. 

4  W.  Macjjtaghten’s  “  Hindu  Law,” 
vol,  ii.  p.  72  ;  Colebrooke’s  “  Digest,” 
vol.  iii.  p.  524. 

8  ec  Daya-Bhaga,”  chap.  xi.  s.  vi. 
para.  G. 
e  Ante ,  p.  427. 

7  Ibid. 

8  Ptitdha  Pearee  Lessee  v.  JDoorga 
Matim  JDoma  (1866),  5  W.E.C.E.  131. 

9  Ligurnber  Boy  CJmodhry  v.  Moti 


Lai  Bimdopadhya  (1S83),  9  Calc. 
563 ;  12  C.  L.  E.  204,  differing  from 
Kasliee  Mohun  Boy  v.  fiaj  Gobind 
Chuck&rbutty  (1875),  24  W.  E.  C.  E. 
229. 

10  Guru  Gobind  Shaha  Mandal  v. 
Aiiand  Lai  Ghose  Mazumdar  (1870), 

5  B.  L.  E.  15 ;  13  W.  E.  F.  B.  49 ; 
Gunesh  Chunder  Boy  v.  Nilkomul  Boy 
(1874),  22  W.  E.  C.  E.  264;  Seeta 
Bam  Gossain  v.  Fukeer  Chand 
Chuckerbutty  (1871),  15  W.  E.  C.  E. 
433 ;  Bay  Chunder  Narain  Chowdhry 
v.  Goculchund  Goh  (1801),  1  Ben. 
Sel.  E.  43  (new  edition,  56) ;  Lakhi 
Priya  v.  Bhairah  Chandra  Chaud- 
huri  (1833),  5  Ben.  Sel.  E.  315 
(new  edition,  369) ;  Sumbochundcr 
Boy  v.  Qunga  Chum  Sein  (1838), 

6  Ben.  Sel.  E.  234  (new  edition, 
291) ;  Karuna  Mai  v.  Jai  Chandra 
Qhose  (1830),  5  Ben.  Sel.  E.  46  (new 
edition,  50) ;  “  Daya-Bhaga,”  chap, 
xi,  s.  vi.  para.  8, 
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Paternal 

granduncle. 

Paternal 

granduncle’s 

son. 

Paternal 

granduncle’s 

grandson. 

Paternal 

grandaunt’s 

son. 


Son’s 

daughter’s 

son. 

Grandson’s 

daughter’s 

son. 

Brother’s 

daughter’s 

son. 

Nephew’s 

daughter’s 

son. 


Great  Grandfather's  Agnate  Descendants. 

21.  Father’s  father’s  father’s  son. 

22.  His  son.1 

23.  His  son’s  son.3 

Great  Grandjather’s  Cognate  Descendants. 

24.  Paternal  great  grandfather’s  daughter’s  son.3 

Pundit  Rajkumar  Sarvadhikari 4  places  at  this  point  the  great  grand¬ 
father’s  son’s  daughter’s  son  5  and  the  great  grandfather’s  grandson’s 
daughter’s  son. 6 

Following  these  7  come  some  heirs  who  would,  according 
to  Pundit  E.  K.  Sarvadhikari,  be  placed  earlier.8  Sastri 
G.  G.  Sarkar  9  would  place  them  after  some  of  the  maternal 
relations  who  take  after  them,  and  says  that  they  are  only  to 
be  placed  here  provisionally.10  They  are  described  by  Mr. 
J.  0.  Ghose  11  as  daughter’s  sons  and  are  as  follows  : — 

2o.  Son’s  daughter’s  son.12 

26.  Son’s  son’s  daughter’s  son.12 

27.  Brother’s  daughter’s  son.13  . 

28.  Brother’s  son’s  daughter’s  son.14 


1  Gopal  Chunder  Nath  Coondoo  v. 
Haridas  Chini  (1885),  11  Calc.  343. 

2  Mahoda  v.  Kuleani  (1803),  1 
Ben.  Sel.  R.  67  (new  edition,  82). 

3  G.  C.  Sarkar’s  “Hindu  Law,” 
3rd  ed.,  p.  286 ;  Gosaien  Ghund  Kobraj 
v.  Kishenmunnee  ( Musswmmaut ) 
(1836),  6  Ben.  Sel.  R.  77  (new  edition, 
90) ;  “  Daya-Bhaga,”  chap.  xi.  s.  vi. 
para.  9. 

4  “  Hindu  Law  of  Inheritance,”  p. 
823.  See  ante ,  pp.  423  (rule  viii.), 
428,  429. 

5  Post ,  p.  4^1. 

6  Ibid. 

7  G.  C.  Sarkar’s  “Hindu  Law,” 
3rd  ed.,  pp.  307,  308. 

8  Ante,  p.  426. 

s  “Hindu  Law,”  3rd  ed.,  p.  286. 
See  pp.  307,  308. 

10  This  apparently  means  that  on 
further  consideration,  a  different  place 
Will  he  assigned  to  them.  According 


to  Pundit  Rajkumar  Sarvadhikari 
(“  Hindu  Law  of  Inheritance,”  pp. 
821,  822)  they  will  be  placed  respec¬ 
tively  in  the  lines  of  the  deceased, 
his  father,  his  grandfather,  and  his 
great  grandfather,  following  the  per¬ 
sons  in  such  lines  who  are  heirs. 

11  ce  Hindu  Law,”  2nd  ed.,  p.  139. 

12  Colebrooke’s  “Digest,”  vol.  Hi. 
p.  530. 

13  Ibid. ;  Digumbcr  Roy  Chowdhry 
v.  Moti  Lai  Bundopadhya  (1883),  9 
Calc.  563 ;  12  C.  L.  R.  204 ;  Gobind 
Proshad  TalooTcdar  v.  Mohesh  Chunder 
Surma  Ghuttuch  (1874),  15  B.  L.  R. 
35 ;  23  W.  R.  C.  R.  17 ;  Hurt  Das 
BundopaMya  v.  Bama  Churn  Chaito - 
padhya  (1888),  15  Calc.  780.  See  ante, 
p.  429. 

14  Prannath  Surma  Jowardar  v. 
Surrut  Chunder  Bhuttacharjee  (1882), 
8  Calc.  460 ;  10  C.  L.  R.  484  ;  Cole- 
brpofee’s  “  Digest,”  vol.  iii.  p.  5§Q, 
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29.  Paternal  uncle’s  daughter’s  son.1 

30.  Paternal  uncle’s  son’s  daughter’s  son. 


Paternal 

uncle’s 

daughter’s 


81.  Paternal  granduncle’s  daughter’s  son. 

82.  Paternal  granduncle’s  son’s  daughter’s  son.2 

Then  follow  the  sapinda  relations  of  the  deceased  throu 
his  maternal  grandfather.3 
They  are — 

38.  The  maternal  grandfather.4 


son. 

Paternal 
uncle’s  son’s 
daughter’s 
rrh 

&  Paternal 
granduncle’s 
daughter’s 
son. 

Granduncle’s 

son’s 

daughter’s 

son. 


The  Agnate  Descendants  of  the  Maternal  Grandfather, 

34.  Mother’s  brother.5 

35.  Mother’s  brother’s  son.6 

36.  Mother’s  brother’s  son’s  son.7 


Sapindas  ex 

parte  materna. 

Maternal 

grandfather. 

Maternal 

uncle. 

His  son. 


His  grandson. 


The  Cognate  Descendants  of  the  Maternal  Grandfather . 

37.  Mother’s  sister’s  son.8  Mother’s 

sister’s  son. 

Pundit  Rajkumar  Sarvadhikari  would  put  in  at  this  point  the  maternal 
grandfather’s  son’s  daughter’s  son,  and  the  maternal  grandfather’s  grand¬ 
son’s  daughter’s  son,  hut,  as  in.  the  cases  above,9  they  and  the  persons 
similarly  situated  in  the  lines  of  the  maternal  great  grandfather  and  of  the 
maternal  great  great  grandfather  would  he  postponed  until  after  the  mater¬ 
nal  great  great  grandfather’s  daughter’s  son.10 


Then  follow  the  sapmda  relations  of  the  deceased  through  Maternal 


his  maternal  great  grandfather. 


great  grand¬ 
father’s  line. 


1  Guru  Gobind  Shaha  Mandal  v. 
Anand  Lai  Ghose  Mazumdar  (1870). 
5  B.  L.  R.  15 ;  13  W.  R.  F.  B.  49 ; 
Brctja  Lai  Sen  v.  Jiban  Krishna  Boy 
(1898),  26  Calc.  285;  Gopal  Chundcr 
Nath  Coondoo  v.  Haridas  Chini  (1885), 
11  Calc.  343.  See  Gdbindo  Hureekar 
v.  Woomesh  Chwnder  Boy  (1864), 
W.  R.  F.  B.  R,  176  ;  Kedar  Nath  Boy 
v.  Amriia  Lai  Mukerjee  (1912),  17  C. 
W.  N.  492. 

2  It  was  held  in  Kailash  Chundra 
Adhikari  v.  Karuna  Nath  Chowdhry 
(1913),  18  C.  W.  N.  477,  followed  in 
Kedar  Nath  Banerjee  v.  Haridas  Ghosh 
(1915),  43  Calc.  1 ;  19  C.  W.  N.  1181, 
that  he  comes  before  a  maternal  uncle. 

3  te  Daya-Bhaga,”  chap.  xi.  s.  vi. 
para.  20  ;  “  Daya-Krama  Sangraha,” 
chap.  i.  s.  x.  paras.  14-21. 

4  “  Daya-Krama  Sangraha,”  chap. 

%,  s.  x.  para.  14. 

*  “  Paya-Krama  Sangraha,”  chap. 


i.  s.  x.  para.  15 ;  Budma  Coomari 
Debi  v.  Court  of  Wards  (1881),  8  I.  A. 
229;  8  Calc.  302. 

6  Roopchurn  Mohapatcr  v.  A  mind 
Lai  Khan,  (1812),  2  Ben.  Sel.  R.  35 
(new  edition,  45) ;  Srimuiy  Dibeah 
(, Rany )  v.  Koond  Luta  ( Rany )  (1847), 
4  M.  I.  A.  292 ;  7  W.  R.  P.  C.  44 ; 
Kassee  Issoree  Dibbeah  (Musst)  v. 
Goluck  Chunder  Gungolee ,  Ben.  S. 
D.  A.  1848,  p.  28  ;  Braja  Lai  Sen  v. 
Jiban  Krishna  Boy  (1898),  26  Calc. 
285.  See  above,  note  2. 

7  “  Daya-Krama  Sangraha,”  chap, 
i.  s.  x.  para,  16. 

8  JDeyanath  Roy  v.  Muthoor  Nath 
Ghose  (1835),  6  Ben.  Se>‘.  R.  27  (new 
edition,  30). 

9  Ante,  pp.  429, 430. 

10  Post,  pp,  432, 433.  According  to 
Sastri  O.  O.  Sarkar’s  views  (**  Hindu 
Law,”  3rd  ed.,  p.  286),  they  should  not 
have  preference  of  all  sakulyas. 
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38.  The  maternal  great  grandfather. 

The  Agyiate  Descendants  of  the  Maternal  Great 
Grandfather , 

39.  His  son.1 

40.  His  son's  son.2 

41.  His  son’s  son’s  son.3 

The  Cognate  Descendants  of  the  Maternal  Great 
Grandfather . 

42.  His  daughter’s  son. 

Pundit  Rajkumar  Sarvadhikari 4  places  here  the  maternal  great  grand¬ 
father’s  son’s  daughter’s  son,  and  grandson’s  daughter’s  son. 5 

Maternal  Then  follow  the  sapinda  relations  of  the  deceased  through 

gSldSther’a  kis  maternal  great  great  grandfather. 

lme*  43.  The  maternal  great  great  grandfather. 

The  Agnate  Descendants  of  the  Maternal  Great  Great 
Grandfather . 

44.  His  son.6 

45.  His  son’s  son.6 

46.  His  son’s  son’s  son.6 


Other 
sapindaa 
ex  parte 
materna. 


The  Cognate  Descendants  of  the  Maternal  Great  Great 
Grandfather. 

47.  The  maternal  great  great  grandfather’s  daughter’s  son.7 

Pundit  Rajkumar  Sarvadhikari 8  places  here  the  maternal  great  great 
grandfather’s  son’s  daughter’s  son,  and  grandson’s  daughter’s  son.9 

Then  apparently  come  the  persons  who,  although  sapindas , 
are  not  included  in  the  foregoing  enumeration,  viz. — 

48.  The  maternal  grandfather’s  son’s  daughter’s  son. 


1  44  Daya-Krama  Sangraha,”  chap. 
I.  s.  x.  para.  17. 

2  See  Pudma  Coomari  Debt  v.  Court 
of  Wards  (1881),  8  I.  A.  89 ;  8  Calc. 
302. 

3  4  4  Daya-Krama  Sangraha,”  chap, 

i.  s.  x.  para.  17 ;  Bra  fa  Kishor  Mitter 

Mazumdar  v.  Badha  Gobind  JDutt 

(1869),  3  B.  L.  R.  A.  C.  435;  12 

W.  R.  C.  R.  339. 


4  4  4  Law  of  Inheritance,”  p.  823. 

5  See  ante ,  pp.  429,  430,  431,  and 
below. 

6  44  Daya-Krama  Sangraha,”  chap, 
i.  s.  x.  para.  19. 

7  Ibid.,  para.  20. 

8  44  Law  of  Inheritance,”  p.  823. 

9  Ante,  pp.  429,  430,  431,  and  post, 
p.  433. 
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49.  The  maternal  grandfather’s  grandson’s  daughter’s  son. 

50.  The  maternal  great  grandfather’s  son's  daughter’s  son. 

51.  The  maternal  great  grandfather’s  grandson’s  daughter’s 
son. 

52.  The  maternal  great  great  grandfather’s  son’s  daughter’s 
son. 

53.  The  maternal  great  great  grandfather’s  grandson’s 
daughter’s  son. 

Failing  all  sapmdas,  ■whether  gotraja,  or  bhinna  golra,  the  Succession  of 
sakulyas  1  succeed.  sakulyas. 

Failing  all  sakulyas,  the  samanoddkas  succeed.1 2 3  and 

In  determining  rival  claims  of  sakulyas  or  of  samanodakas  samamdaka‘’ 
the  rules  for  determining  the  succession  of  sapindas  3  are  to  be 
applied.4 

As  to  inheritance  to  the  property  of  hermits  and  members  of  religious 
orders,  see  ante,  pp.  415,  416.  As  to  escheat,  see  ante,  p.  416. 


1  Aide,  p.  419. 

2  Ante,  pp.  419,  420. 

3  Ante,  pp.  421-423. 

*  Guru  Gobind  Sbaha  Manda  v. 


Anand  Lai  Glme  Mazumdar  (1870), 
5  B.  L.  R.  15,  at  p.  39 ;  13  W.  R. 
R.  B.  R.  49,  at  p.  59. 


Meaning  of 
"  Stridhana.” 
“  I)aya- 
Bhaga.’* 


“  Mitak- 
shara.’* 


Mayukha.’ 


CHAPTER  XIII. 

STRIDHAN  PROPERTY. 

Property  held  by  women  is  called  “  Slridhana.” 1  This 
expression  is,  under  the  “  Daya-Blmga,” 1  2  confined  to  property 
which  “  she  has  power  to  give,  sell  or  use,  independently  of  her 
husband’s  control.”  This  is  sometimes  described  as  “  technical 
stridhan”  In  the  “  Mitakshara  ”  3  the  expression  is  not  used 
in  any  technical  sense.  It  includes  all  kinds  of  property  held 

by  a  woman.  ^  . 

Property  received  by  a  woman  by  inheritance,  and  in  which 
she  has  only  a  restricted  interest,  is  dealt  with  in  Chap.  X\ 
post.  This  chapter  deals  only  with  other  property  belonging 
to  a  female. 

Except  that  the  rules  for  inheritance  of  sulha  differ  from  those  in  the 
case  of  other  kinds  of  stridhana,  the  “  Mitakshara 55  does  not  distinguish 
between  different  kinds  of  stridhana. 

No  distinction  is  made  in  the  “Mitakshara”  between  property  in¬ 
herited  by  a  woman  from  a  male  and  from  a  female.4  According  to  the 
«  Mitakshara,”  whatever  is  lawfully  acquired  in  any  manner  by  a  woman, 
married  or  not,  is  her  stridhana .5 

The  author  of  the  "  Mayukha,”  “  like  the  author  of  the  ‘  Mitakshara,’ 
declines  to  look  upon  the  enumeration  of  specific  kinds  of  stridhan  in 
the  old  Smriti  texts  as  exhaustive.  He  includes  under  the  name  all  that 
under  the  law  becomes  the  property  of  the  woman,  only,  unlike  the  author 


1  “  Stri”  woman  ;  44  DJiana pro¬ 
perty. 

2  Chap.  i.  s.  i.  para.  18. 

3  Chap.  ii.  s.  xi.  paras.  3,  4.  Sec 
Skeo  Shankaf  Lai  v.  Ddbi  Saluii  (1903), 
30  I.  A.  202,  at  p.  205 ;  25  All.  468, 

at  p.  472  ;  7C.W.  N.  831,  at  p.  837  ; 

5  Bom.  L.  R.  828;  Vijiarangam  v. 
Lakshuman  (1871),  8  Bom.  H.  C.  0.  C. 
244,  at  p.  272 ;  Gandhi  Maganlal  v. 
Jadab  (Bai)  (1899),  24  Bom.  192,  at  p. 
217 ;  Virasangappa  Shetti  v.  Budrappa 
Shetti  (1895),  19  Mad.  110,  at  p.  118. 
TJje  §outber$  Ipdiaa  authorities  seem 


to  limit  the  expression  “  stridhana  ” 
to  the  cases  where  the  wife  has  com¬ 
plete  control  over  property,  see 
“  Daya-Vibhaga  ”  (Burnell’s  transla¬ 
tion),  pp.  40-42  ;  “  Smriti  Chand- 
rika,”  chap.  ix.  s.  i. 

4  Gandhi  Maganlal  v.  Jadab  (Bai) 
(1899),  24  Bom.  192,  at  p.  217 ;  1 
Bom.  L.  R.  574. 

6  Chap.  ii.  sd  xi. ;  Salemma  v. 
Lutchmana  Beddi  (1897),  21  Mad.  100, 
at  p.  103;  post,  p.  440.  See  Banerjee's 
“  Hindu  Law  of  Marriage,”  3rd  ed., 
pp.  291-296. 
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of  the 1 2 3  4  Mitakshara,5  he  distinguishes  the  specific  kinds  enumerated  in 
the  texts  from  those  which  are  not  so  enumerated,  for  purposes  of 
inheritance.55  1 


Ancient  writers  described  stridhan  property  with  regard  to  strman 
the  then  usual  modes  of  acquisition  of  property  by  a  bride  or  ancient^ to 
wife,  as  such ;  but  such  descriptions  are  not  exhaustive.2  writers. 

Sources  of  property  which  with  the  change  of  ideas  and  habits  became 
possible  to  a  woman,  such  as  property  acquired  by  her  by  her  own 
exertions,  or  by  investment  and  speculation,  would  now  be  treated  as 
stridhana .3 

There  is  no  special  rule  as  to  the  burden  of  proof  in  a  case  where  there  Proof, 
is  a  question  whether  certain  property  is  stridhan  property  or  not.  The 
ordinary  rules  of  burden  of  proof  in  the  case  of  claims  to  property  will 
aPply>4  and  if  a  woman  is  out  of  possession  and  claims  property  as  her 
stridhan  she  may  have  to  prove  her  right.  It  has  been  held  that  where 
she  claims  property  as  her  stridhan  as  against  creditors  of  her  husband,  the 
burden  is  upon  her.5 

Stridhan  property  is  classed  according  to  the  time  when  Classification 
the  woman  acquired  it.  of  8tridhan- 

If  given  at  the  time  of  the  nuptials,  it  is  styled  “  Yautaka 6 

If  acquired  by  her  at  any  other  time,  it  is  styled 
“  Ayautakct”  7 

Property  promised  at  the  time  of  the  marriage,  but  not  given  until  after 
the  marriage,  is  “  Ayautaka 8 


Property  acquired  by  a  woman  in  the  following  ways  were  Descriptions 
described  as  stridhayi  in  the  shastras  and  Codes  9  : —  of  dtridhanm 

I.  Gifts  at  the  time  of  marriage  ( yautaka ).  These  include — 


1  Manilal  Rewadat  v.  Rewa  ( Bai ) 
(1892),  17  Bom.  758,  at  p.  769; 
Vijiarangam  v.  Lakshuman  (1871),  8 
Bom.  H.  C.  0.  C.  244,  at  p.  260  ;  post, 
pp.  452,  453. 

2  See  44  Mitakshara,”  chap.  ii.  s.  xi. 
para.  4. 

3  Post,  p.  440. 

4  See  Ran  Bijai  Bahadur  Singh 

(JDhoan)  v.  Indarpal  Singh  (1899),  26 
I.  A.  226  ;  26  Calc.  871 ;  4  C.  W.  N. 

1  ;  2  Bom.  L.  B.  1 ;  Narayana  v. 

Krishna  (1884),  8  Mad.  214 ;  Chow - 
drani  v.  Taring  Kanth  Lahiry  (1882), 

8  Calc.  545;  11  C.  L.  B.  41. 

0  Brojomohun  Myteq  y.  Radhq 


Koomaree  ( Mussamcit )  (1864),  W.  B. 
C.  B.  60 ;  Lamb  v.  Govind  Money 
( Musst .)  (1852),  Ben.  S.  D.  A.  p.  125. 

6  From  44  Yuta 55  (joined  together), 

44  Daya-Bhaga,”  chap.  i.  s.  ii.  paras. 
13,  14 ;  44  Vyavahara  Mayukha,” 

chap.  iv.  s.  x.  para.  #17 ;  44  Smriti 
Chandrika,”  chap.  ix.  s.  iii.  para.  13. 

7  44  Daya-Krama  Sangraha,”  chap, 
ii.  s.  iv.  para.  1. 

8  Mahendra  Nath  Maity  v.  Giris 
Chandra  Maity  (1915),  19  Calc.  1287. 

9  Sarkar’s  44  Hindu  Law,’5  3rd  ed., 
pp.  364-366 ;  Banerjee’s  44  Law  of 
Marriage,”  3rd  ed.,  pp.  279  ef  se^. 


Gifts  at 
marriage. 
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(a)  ( Adhjagnika  stridhana)  Gifts  before  the  nuptial  fire,* 
i.e*  at  the  actual  marriage  ceremony. 

(b)  ( Adhyctvahaniha  stridhana ).  Gifts  received  at  the  time 
of  the  marriage  procession 1  2  or  at  any  time  of  the  marriage 
ceremonial  (which  lasts  for  several  days)  before  or  after  the 
effective  ceremony.3 

The  question  whether  a  particular  ceremony  is  a  part  of  the  marriage 
ceremony  may  be  a  question  of  the  custom  of  a  caste  or  district.4 

Except  under  the  “  Daya-Bhaga  ”  5 *  these  include  gifts  given  at  the 
time  by  strangers.0 

II.  Sulha  (gratuity). 

According  to  the  more  usual  view,  this  was  the  gratuity  for  the  receipt 
of  which  a  girl  is  given  in  marriage.7  It  was  originally  paid  to  the  father 
as  the  price  of  the  bride,  but  when  that  was  forbidden  the  father  received 
it  for  the  bride,  and  it  became  her  property,8 *  as  her  dowry. 

According  to  the  “  V iramitr odaya 5  9  sulka  is  what  is  received  by 
the  bride  or  a  married  woman  as  a  price  of  household  furniture,  con¬ 
veyance,  milch  cattle,  and  ornaments.  That  work  goes  on  to  say : 10 
“  It  has  been  explained  in  the  c  Madanaratna,’  that  the  price  of  house¬ 
hold  furniture,  etc.,  which  is  taken  from  the  bridegroom  or  the  like  for 
giving  (in  marriage)  the  bride,  in  the  shape  of  the  bride’s  ornaments,  is 
the  fee  or  sulka.  In  the  ‘  Mitakshara,’  however,  it  is  said  that  the  fee 
or  sulka  is  that  wThich,  having  been  taken,  the  bride  is  given  in  marriage. 
But  in  both  (the  books)  it  is  intended  that  the  father  or  the  like  takes  on 
the  understanding  that  it  is  to  belong  to  the  bride ;  because  otherwise, 
in  the  absence  of  her  right  thereto  the  application  of  the  denomination  of 
woman’s  property  to  it  would  be  unreasonable.” 


1  “  Manu,”  chap,  ix,  para.  194; 
“  Narada  Smriti  ”  (Jolly’s  transla¬ 
tion),  p.  95;  “Vishnu”  (“Virami- 
trodaya,”  G.  C.  Sarkar’s  translation, 
p.  220) ;  “  Mitakshara,”  chap.  ii.  s 
si.  para.  2  ;  Ckuramun  Saliu  v.  Gopi 
Sahu  (1909),  13  C.  W.  N.  994,  at  p. 
996. 

2  “  Manu,”  chap.  is.  para.  194 ; 

“Narada  Smriti”  (Jolly’s  transla¬ 

tion),  p.  95.  According  to  some 

authorities  this  class  of  gifts  includes 
gifts  at  the  time  of  the  first  visit  to 

the  husband’s  house  for  the  purpose 

of  staying  there  (dviragamana),  G.  C. 

Sarkar’s  “Hindu  Law,”  3rd  ed.,  p. 
364. 

*  See  Bistoo  Per  shad  Burral  v. 
Radha  Soonder  Nath  (1871),  16 

W.  R.  0.  R.  115.  In  the  “I)aya- 
tattwa  ”  (G.  0.  Sarkar’s  translation, 
p.  54)  wo  find,  “  The  time  of  marriage 


means  time  previous  and  posterior  to 
the  actual  time  of  marriage.  This  is 
described  in  the  treatise  on  marriage 
to  begin  from  the  sraddha  for  pros¬ 
perity  and  to  end  with  the  ceremony 
of  prostrating  before  the  husband.” 

4  Bistoo  Pershad  Burral  v.  Badha 
Soonder  Nath  (1871),  16  W.  R.  C.  R. 
304. 

6  Chap.  iv.  s.  i.  para.  6. 

6  See  W.  Macnaghten’s  “  Hindu 
Law,”  chap.  ii.  pp.  121,  122 ;  Cole- 
brooke’s  “Digest,”  chap.  iii.  pp.  559, 
560. 

7  “  Mitakshara,”  chap.  ii.  s.  xi. 
para.  6. 

8  See  Ghose’s  “Hindu  Law,”  2nd 
ed.,  p.  314. 

9  G.  C.  Sarkar’s  translation,  pp. 
222,  223. 

10  Ibid.,  p.  223. 
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A  different  meaning  of  sulka  is  given  in  the  following  paragraphs  of 
the  “  Daya-Bhaga  ”  1 2 : — 

Para.  20.  “  What  is  given  to  a  woman  by  artists  constructing  a 
house  or  executing  other  work,  as  a  bribe  to  send  her  husband  or  other 
person  of  her  family  to  labour  on  such  particular  work  is  her  fee.  It  is 
the  fruit  of  labour  since  its  purpose  is  to  engage  a  labourer.”  3  Para.  21, 

4 4  Or  a  fee  is  that  which  is  described  by  Vyasa,3  4  what  is  given  to  bring 
the  bride  to  her  husband’s  house  is  denominated  her  fee.5  That  is  what 
is  given  by  way  of  bribe  or  the  like  to  induce  her  to  go  to  the  house  of  her 
husband.” 

Sastri  G.  C.  Sarkar  4  says :  44  The  bridegroom’s  price  also,  which,  accord-  p^6^001*1*3 
ing  to  recent  practice  originating  in  the  moral  and  religious  degradation  1 
of  the  so-called  educated  man,  is  extorted  by  the  bridegroom’s  party  from 
the*  bride’s  father,  must  on  similar  and  stronger  grounds  of  equity  be  con¬ 
sidered  to  be  the  bride’s  stridhana,  and  the  recipient  must  be  held  to  be 
trustee  for  her.”  It  is  submitted  that  there  are  no  grounds  in  law  for  this 
proposition,  and  it  does  not  appear  that  in  practice  this  money  is  treated 
as  belonging  to  the  bride. 

III.  Adhivedanika ,  or  the  compensation  given  by  a  husband  ^0r^P^^fcl0n 

to  his  wife,  on  his  taking  a  second  wife.5  marriage. 

IV.  Gifts  made  to  a  wife  after  marriage  by  her  relations  or 
by  her  husband’s  relations  ( anwadeyika ).6 

This  obviously  does  not  include  family  jewels  lent  to  her  for  use.7 


1  Chap.  iv.  s.  iii.  paras.  20,  21. 

2  See  Colcbrooke’s  “  Digest,”  iii. 
p.  568.  This  paragraph  arises  from 
Jimutavahana  having  adopted  a 
reading  of  the  text  of  Katyayana 
defining  a  fee  or  sulka  in  which  there 
is  the  word  “  karminam  ”  (workmen) 
instead  of  “  karmanam  ”  (acts), 4C  Vira- 
mitrodaya  ”  (G.  C.  Sarkar’s  transla¬ 
tion),  p.  223. 

3  Colebrooke’s  “  Digest,”  iii.  p.  570. 
Whether  this  be  called  sulka  or  not  it 
belongs  to  the  woman,  see  Strange’s 
“  Hindu  Law,”  vol.  i.  p.  29. 

4  “Hindu  Law,”  3rd  ed.,  p.  365. 

5  “Vishnu”  (“ Viramitrodaya,” 
G,  C.  Sarkar’s  translation,  p.  220); 
“  Mitakshara,”  chap.  ii.  s.  xi.  para.  2. 
See  ante,  p.  36. 

G  Basania  Kumari  Debt  v,  Kamik- 
shya  Kumari  Debi  (1905),  32  I.  A. 
181 ;  33  Calc.  25 ;  10  C.  W.  N.  1  ; 

7  Bom.  L.  R.  904  (bequest  by  a 
brother) ;  Bam  Copal  Bhuilacharjee  v. 
Nmain  Chunder  Bandopadhya  (1905), 
33  Calc.  315 ;  10  C.  W.  N.  510  (a 


grant  of  a  lease  reserving  annual 
rent) ;  it  includes  gifts  from  parents 
or  husband,  Sitabai  v.  Wasantrao 
(1901),  3  Bom.  L.  R.  201.  “Manu” 
chap.  ix.  para.  194,  and  “  Narada 
Smriti  ”  (Jolly’s  translation),  p.  95, 
refer  to  gifts  by  a  mother,  brother, 
and  father.  “  Manu,”  chap.  ix.  s. 
195,  refers  to  gifts  by  the  husband’s 
family.  “  Vishnu”  (“Viramitro¬ 
daya,”  G.  C.  Sarkar’s  translation,  p. 
220)  speaks  of  44  what  is  given  by 
the  father  and  mother,  the  son  or  the 
brother,”  and  also  of  what  is  given 
by  the  “  bandhus 44  Mitakshara,” 
chap.  ii.  s.  xi.  paras.  5-7.  Additional 
presents  given  by  %  father  after 
marriage  come  under  this  head, 
although  he  gave  others  at  the 
marriage,  Copal  Chandra  Pal  v.  Bam 
Chandra  Pramanik  (1901),  28  Calc. 
311. 

7  “  Vyavahara  Mayukha,”  chap, 
iv.  s.  x.  para.  6  ;  “  Smriti  Chandrika,” 
chap.  ix.  s.  i.  para.  11. 
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Property  iu  V.  Property  given  for  the  purpose,  or  in  lieu,  of  main- 
^nanL?am*  tenance,1  but  not  property  allotted  on  partition  to  a  wife  or 
widow.2 

Arrears  of  maintenance  due  to  a  Hindu  widow  at  the  time  of  her  death,3 
and  property  purchased  with  money  given  to  her  for  maintenance,4  are 
her  slridhana. 

Property  YI.  Property  belonging  to  a  woman  before  marriage, 

when  maiden.  wbe£ber  obtained  by  gift 5  or  otherwise. 

Gifts  by  YII.  Gifts  or  bequests  by  the  husband  (; pritidatta ),6  whether 

husband.  movable  or  immovable  property.7 

As  to  gifts  or  bequests  of  immovable  property  by  a  husband  to  his  wife, 
see  post,  pp.  441^443. 

Ornaments  bought  by  the  husband  for  investment,8  or  for  use  only  on 
special  occasions,9  would  not  be  the  stridhan  property  of  the  wife. 

The  following  modes  of  acquiring  property  were  also  referred 
to  : — 

Gifts  by  Presents  by  strangers  given  after  the  time  of  the  marriage 

strangers#  IT*  j 

and  during  coverture. 

The  “Viramitrodaya,”  10  “Daya-Bhaga,”uand  “SmritiChandrika,”  12 
while  classing  these  as  stridhcm,  assert  the  husband’s  dominion  over  them. 
They  are  really  treated  as  presents  to  the  husband.13 

“  It  may  ...  be  deduced  from  the  texts  that,  as  a  rule,  it  is  only 
gifts  obtained  by  a  woman  from  her  relations,  and  her  ornaments  and 


1  Doorga  Koonwar  (Muss amut)  v. 
Tejoo  Koonwar  ( Mussamut )  (1866), 
5  W.  R.  M.  A.  53;  Nellaikumaru 
Chetti  v.  Marakatkammal  (1876),  I 
Mad.  166 ;  Suhramanian  Chetti  v. 
Arnnachelam  Chetti  (1904),  28  Mad.  1, 

2  Ante,  p.  336. 

3  Court  of  Wards  v.  Mohessur  Roy 
(Rajah)  (1871),  16  W.  R.  C.  R.  76; 
“  Daya-Bhaga,”  chap.  iv.  s.  i.  para. 
15. 

4  Suhramanian  Chetti  v.  Arunache¬ 
lam  Chetti  (1904),  28  Mad.  1. 

5  See  Judoonath  Sircar  v.  Russunt 
Coornar  Roy  Chowdhry  (1873),  11 
B.  L.  R.  286 ;  19  W.  R.  C.  R.  264 ; 
“  Manu,”  chap.  ix.  para.  200. 

6  Lit.  gifts  in  token  of  love.  This 
expression  includes  gifts  by  relations. 

7  See  “  Manu,”  chap.  ix.  s.  195 ; 


“  Narada  Smriti”  (Jolly’s  transla¬ 
tion),  p.  95;  Venkata  Rama  Rao  v. 
Venkata  Suriya  Rao  (1880),  2  Mad. 
333 ;  8  C.  L.  R,  309 ;  S.  C.  in  court 
below  (1877),  1  Mad.  281;  Radha 
(Musst)  v.  Bisheshur  JDass  (1874),  6 
N.  W.  P.  279. 

8  See  G.  C.  Sarkar’s  “  Hindu  Law,” 
3rd  ed.,  p.  365. 

9  Radha  (Musst)  v.  Bisheshur  Bass 
(1874),  6  N.  W.  P.  279. 

10  G.  C.  Sarkar’s  translation,  p. 

221. 

11  Chap.  iv.  s.  i.  para.  20 ;  Ram- 
dulol  Sircar  v.  Joymoney  Dabey 
(Sreemuity)  (1816),  2  Morley’s  “Di¬ 
gest,”  65. 

12  Chap.  ix.  s.  i.  para.  16. 

13  See  G.  C.  Sarkar’s  “  Hindu  Law,” 
3rd  ed.;  p,  365. 
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apparel,  that  constitute  her  stridhana ;  and  that  the  only  gifts  from 
strangers  which  come  under  that  denomination  are  presents  before  the 
nuptial  fire,  and  (according  to  some)  presents  made  at  the  bridal  procession. 

But  neither  gifts  obtained  from  strangers  at  any  other  time,  nor  her  acquisi¬ 
tion  by  labour  and  skill,  would  constitute  her  stridhana .”  1 2 

Property  acquired  by  a  sunnud  from  Government,  in  which  a  widow  Sunnud  from 
gets  a  full  proprietary  and  transferable  right,  is  descendible  to  her  heirs,2  <j0vemrnent* 
and  it  has  been  held  that  a  service  inam  which  had  been  enfranchised  in  a  Enfranchised 
married  woman's  favour  was  her  stridhana  property  and  descendible  to  inam0 
her  heirs. 3 

Acquisitions  made  by  a  woman  before  or  after  marriage 
by  mechanical  arts,4  labour  or  skill.5 

“  Wealth  earned  by  a  woman  by  the  mechanical  arts  during  coverture 
does  not,  except  in  the  Benares  and  Maharashtra  school,  become  her  strid - 
liana*'  6 

The  44  Mitakshara  ”  7  adds,  “  which  she  may  have  acquired  “Mitak- 
hy  inheritance,  partition,8 *  seizure,  or  finding.”  It  also,  after  shara‘ 
enumerating  the  different  kinds  of  stridhan ,9  adds,  44  any  other 
(separate  acquisition).”  10 

The  4  4  Viramitrodaya  ”  defines  stridhana  as 
a  woman  is  the  owner.11 

This  clearly  does  not  include,  except  in  Bombay,12  property  acquired 
by  a  woman  by  inheritance,13  and  Sir  G.  D.  Banerjee  14  argues  that  the 
expression  in  “  Yajnavalkya  ”  was  not  intended  to  bear  the  full  meaning 
attributed  to  it  by  the  “  Mitakshara.” 

Although  women  may  not  have  an  absolute  interest  in  property  acquired 


property  whereof  "  Viramitro¬ 
daya.” 


1  Banerjce’s  “  Hindu  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  287.  See,  however, 
below. 

2  Brij  Indar  Bahadur  Singh  v. 
Janki  Koer  {Ranee)  (1877),  5  I.  A. 
1  ;  I  C.  L.  R.  318. 

3  Salemma  v.  Lutchmana  Reddi 
(1897),  21  Mad.  100  ;  see  post,  p.  406. 

4  Such  as  painting  and  spinning, 

Macnaghten’s  “  Hindu  Law,”  vol. 
ii.  p.  241.  * 

6  Kandalam  Rajagopalacharyulu  v. 
Secretary  of  State  (1913),  38  Mad.  997, 
where  the  property  was  earned  by  the 
joint  exertions  of  the  husband  and  wife. 

6  Banerjee's  “  Law  of  Marriage,” 
3rd'  ed.,  pp.  322,  323. 

7  Chap.  ii.  s.  xi.  para.  2.  See  also 

“  Vyavahara  Mayukha,”  chap.  iv.  s. 

x.  para.  26;  Vijiarangam  v,  Lakshu- 


man  (1871),  8  Bom.  H.  C.  0.  C.  244,  at 

p.  260. 

8  See  ante,  pp.  331-336. 

9  Chap.  ii.  s.  xi.  para.  1. 

10  See  also  “Vyavahara  Mayukha,” 
chap.  iv.  s.  x.  para.  2. 

11  G.  C.  Sarkar’s  translation,  p.221. 
See  also  “Vyavahara  Mayukha,”  as 
interpreted  in  Banerjee’s  u  Hindu 
Law  of  Marriage,”  3rd  ed.,  p.  292. 

12  Post,  p.  467.  * 

13  Bhugioandeen  Doobey  v.  Myna 
Bate  (1867),  11  M.  I.  A.  487;  9 
W.  R.  P.  C.  23 ;  Thakoor  Deyhee 
( Mussumat )  v.  Baluk  Ram  (Rai) 
(1866),  11  M.  I.  A.  139;  10  W.  R. 
P.  C.  4  ;  2  Ind.  Jur.  N.  S.  106 ;  post, 
pp.  464-466. 

14  “  Hindu  Law  of  Marriage,”  3rd 
ed.,  pp.  289,  290. 
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by  inheritance,1  or  partition,2  the  income  of  such  property  is  at  their 
disposal*3 

There  is  nothing  to  prevent  women  owning  property,  even 
though  it  may  not  have  been  acquired  in  any  of  the  modes 
enumerated  by  the  ancient  writers. 

ec  We  are  not  prepared  to  hold  that  the  rules  of  Hindu  law  are  so  inelastic 
as  to  be  capable  of  application  only  to  such  descriptions  of  interests  in 
property  as  formed  the  subject-matter  of  transactions  at  the  time  when 
the  rules  were  first  formulated.”  4 5 

Property  purchased  by  a  woman  from  funds,  or  from  the 
proceeds  of  property  to  which  she  is  absolutely  entitled,  or  in 
exchange  for  property  to  which  she  is  so  entitled,  belongs  to  her 
absolutely,  and  she  can  dispose  of  it  by  will  or  otherwise, 
whether  it  be  movable  or  immovable,6 

As  to  accumulations  of  income  of  inherited  property,  see  post ,  pp.  474, 
475. 

As  to  a  married  woman’s  power  to  contract,  see  ante,  p.  75. 

Property  acquired  by  adverse  possession 6  is  under  the 
absolute  control  of  a  woman,  and  passes  to  her  stridhan 
heirs.7 

ft 

A  woman’s  interest  m  her  stridhan  property  is  measured  by 
her  power  to  deal  with  it. 

“  During  maidenhood,  excepting  the  disqualification  by 
reason  of  nonage,  a  Hindu  female  labours  under  no  other 
incapacity  as  regards  her  power  over  her  stridhana ,  and,  except 
in  the  capacity  of  guardian,  her  father  and  her  other  relations 
have  no  control  over  it.”  8  On  her  marriage  she  would  retain 
the  control  over  such  property. 


1  Post,  pp.  464,  465. 

2  Ante ,  pp.  331-336. 

a  Post ,  p.  471. 

4  Bam  Gopal  Bhuttacharjee  v.  Na- 
rain  Chandra  Bandopadhya  (1905), 
33  Calc.  315,  at  p.  319;  10  C.  W.  N. 
510,  at  p.  511. 

5  Luchmun  Chunder  Geer  Gossain 
v.  KdUi  Churn  Singh  (1873),  19 
W.  R.  C.  R.  292  ;  Venkata  Rama  Rao 

v.  Venkata  Suriya  Bau  (1877),  1 

Mad.  281 ;  S.  C.  on  appeal  (1880), 

2  Mad.  333;  8  C.  L.  R.  304;  Mada - 


rnrayya  v.  Tirtha  Sami  (1877),  1  Mad. 
307 ;  Nellailcumaru  Chetti  v.  Mwa- 
kathammal  (1876),  1  Mad.  166  ;  Subra- 
manian  Chetti  v.  Arunachelam  Chetti 
(1904),  28  Mad.  1. 

6  See  post ,  p.  509. 

7  Kanhai  Bam  v.  Amri  ( Musammat ) 
(1910),  32  All.  189 ;  Mohim  Chunder 
Sanyal  v.  Kashi  Kant  Sanyal  (1897), 
2  C.  W.  N.  161. 

8  Banerjee’s  “  Law  of  Marriage,” 
3rd  ed.,  pp.  329,  457,  458. 
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All  property  given  1  or  bequeathed  -  to  a  woman  by  her  tiawUujika. 
husband,  her  relations,  or  his  relations,  before  or  afi  or  marriage, 3 
is  termed  her  “  saudayiha  ”  (lit.  gifts  of  affectionate  kindred), 
and,  except  in  the  case  of  gifts  by  her  husband,4  is  absolutely  at 
her  disposal.0 

Property  into  which  such  property  has  been  converted  is  also  absolutely 
at  her  disposal. 6 

The  testamentary  power  of  a  Hindu  female  is  commensurate  with  her 
power  of  disposition  in  her  lifetime. 7 

Except  in  eases  to  which  the  Hindu  Wills  Act,  1870,  or  the  Gift  0f  immov. 
Oudh  Estates  Act,  1869,  applies, 8  a  gift  or  devise  by  the  husband 
of  immovable  property9  to  his  wife  without  express  words tu"il£'1 
creating  an  absolute  interest,  conveys  only  the  interest  of  a 
widow.10 

1  Gosaien  Ghund  Kobraj  v.  Kishen-  Motley's  “Digest,”  ii.  65. 

munnee  ( Mussammaut )  (1836),  6  Ben.  3  Muthukaruppa  Pillai  w  Sdla- 
Sel.  R.  77  (2nd  ed.,  90)  (gift  by  a  thammal  (1914),  39  Mad.  298. 
brother,  and  by  a  father’s  brother's  4  Banerjee’s  “  Law  of  Marriage,” 

son) ;  Doorga  Koonwar  (Mussamut)  3rd  ed.,  p.  328  ;  Tcemowree  Chatter jee 

v.  Tejoo  Koonwar  (Mussamut)  (1866),  v.  JOcnonath  Banerjee  (18 65),  3  W.  R. 

5  W.  R.  M.  R.  53  (gift  by  a  son) ;  C.  R.  49. 

Madavarayya  v.  Tiriha  Sami  (1877),  5  See  post,  p.  443. 

1  Mad.  307  (gift  by  father) ;  Jeewun  6  Venkata  Rama  Rao  v,  Venkata 

Punda  v.  Sona  ( Mussumat )  (1809),  Suriya  Rao  (1880),  2  Mad.  333  ,*  S.  C. 

1  1ST.  W.  P.  66  (gift  by  husband) ;  Rowvenkata  Mahapati  v.  Mohipatt 
Kashee  Chunder  Roy  Ghowdhry  v.  S Uriah,  8  C.  L.  R.  304. 

Gout  Kishore  Gooho  (1868) ;  10  W.  R.  7  Ibid, 

C.  R.  139  (ditto) ;  Venkata  Rama  8  Garalapathi  Chutina  Cunniah  v. 

Rao  v.  Venkata  Suriya  Rao  (1880),  Cota  Nammalwaridh  (1909),  33  Mad, 

2  Mad.  333 ;  S  C.  L.  R.  304  (ditto) ;  91.  Post ,  p.  443. 

Radha  ( Mussumat )  v.  Risheshur  Dass  &  With  this  is  classed  every  kind 

(1874),  6  N.  W.  P.  279  (ditto);  of  property  producing  a  periodical 
Basanta  Kumari  Debt  v.  Kamikshja  income  ;  Vijiarangani  v.  Lakshuman 
Kumari  Debt  (1905),  32  I.  A.  181 ;  (1871),  8  Bom.  H.  C.  O.  C.  244,  at  p. 

33  Calc.  2$;  10  0.  W.  N.  1 ;  7  Bom.  265.  Of.  Sakharam  Ilari  v.  Laxmi- 
L.  R.  904  (gift  by  brother);  Munia  priya  Tirtha  Swami  (1910),  34  Bom. 
v.  Puran  (1883),  5  All.  310  (acquired  349 ;  12  Bom.  L.  R,  157  ;  Madhctvrao 
from  brother) ;  Hurrymohun  Shaha  Moreshwar  v.  Kashibai  (1909),  34 
v.  Shonatun  Shaha  (1876),  1  Calc.  Bom.  287 ;  12  Bom.  L.  R.  9, 

275  (gift  by  husband’s  father’s  sister’s  10  Saroda  Smidari  Dassi  v.  Krislo 
son);  Bhau  v.  Raghunath  Krishna  Jiban  Pal  (1900),  5  C,  W.  N.  300; 

Gurav  (1905),  30  Bom.  229 ;  7  Bom.  Bhoba  Tarini  Debya  v.  Peary  Ball 

L.  R.  936.  Sanyal  (1897),  24  Calc.  646;  1 

2  Damodar  Madhowji  v.  Parma-  C.  W.  N.  378;  Koonjbdiari  Dhur  v. 
nandas  Jeewandas  (1883),  7  Bom.  Premchand  Dutt  (1880),  5  Calc.  684; 

155  (legacy  from  husband);  Judoo-  5  C.  L.  R.  561;  Ram  Karat n  Sing 
iiath  Sircar  v.  Bussunt  Coomar  Roy  v.  Pearay  Bhugut  (1883),  9  Calc. 

Ghowdhry  (1873),  11  B.  L.  R.  286,  at  830  ;  13  C.  L.  R.  100  ;  Kullianbutti 
p.  205;  19  W.  R.  0.  R.  264  (legacy  Koer  v.  Tulapal  Singh  (1882),  11 

from  father) ;  Ramdulol  Sircar  v.  0.  L.  R.  204,  at  p.  207  ;  Prosunno 

Joy  money  Dabey  ( SremuMy )  (1816),  Coomar  Qhose  v.  Tarrucknath  Sirkar 
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This  restriction  has  no  application  to  movable  property  given  by  the 
Imsband,  and  invested  by  the  wife  in  land,1  and  it  is  not  extended  to  a 
ease  where  a  widow  obtains  an  absolute  estate  by  a  compromise  with  her 
husband's  relations. 2 

Provided  there  be  a  gift  of  an  absolute  estate,3  and  a  power  of  alienation 
can  be  implied,  the  widow  can  alienate  the  property,  although  there  is  not 
an  express  power  of  alienation. 4  It  is  submitted  that  the  gift  of  an  absolute 
estate  would  ordinarily  imply  a  power  to  alienate. 

There  is  no  presumption  that  a  gift  to  a  mother,5  daughter,6  or  other 
female  relation7  confers  a  less  estate  than  would  have  been  conferred 
had  she  been  a  male,  but  in  construing  a  will  or  deed  giving  property  to 
a  female  it  may  be  assumed  that  a  Hindu  knows,  as  a  general  rule, 
at  all  events,  that  women  do  not  take  absolute  estates  of  inheritance 


which  they  are  enabled  to  alienate, 


(1873),  10  B.  L.  R.  207  ;  Pdbitra 
Dasi  v.  Damudar  Jana  (1871),  7 
B.  L.  R.  097  ;  Jamna  Das  v.  Bamau - 
tar  Pande  (1904),  27  All.  364;  JanTci 
v.  Bhairon  (1896),  19  All.  133 ;  Budr 
N  a  rain  Singh  v.  Rup  Knar  (1878),  1 
All.  734 ;  G unpul  Singh  {Baboo)  v. 
Guuga  Pershad  (1867),  2  Agra,  230  ; 
Math  urn  ecu  akshi  Ammal  v.  Chendm 
Selchara  Ayyar  (1902),  27  Mad.  498; 
Seshayya  v.  Narasamma  (1899),  22 
Mad.  357;  Gangadaraiya  v.  Parame- 
swaramma  (1869),  5  Mad.  H.  C.  Ill  ; 
Motiktl  Mithalal  v.  Advocate-General 
of  Bombay  (1910),  35  Bom.  279  ;  Am¬ 
dahl  v.  Rewa  ( Bai )  (1903),  5  Bom. 
L,  R  334  ;  Kotarbasapa  v.  Ghanverova 
(1873),  10  Bom.  H.  0.  403  ;  Harilal  v. 
Rewa{Bai){lS%)i 21  Bom.  376;  “Daya- 
Bhaga,”  chap.  iv.  s. i.  para.  23;  “Smriti 
Chandrika,”  chap.  ix.  s.  ii.  para. 
10  ;  “  Vyavahara  Mayukha,”  chap.  iv. 
s.  x.  para.  9  ;  “  Saras vati  Vilasa,” 
paras.  257,  258.  In  Bhujanga  Rau  v. 
Ramayanma  (1884),  7  Mad.  387,  the 
Court  held  that  although  an  absolute 
estate  was  given,  there  was  no  power 
of  alienation.  See  S urajmani  ( M usam- 
mat)  v.  RaU  Nath  Ojha  (1907),  35 
I.  A.  17 ;  30  All.  84  ;  12  C.  W.  N.  231  ; 
10  Bom.  L.  R.  59  ;  Kcmhia  v.  Mahin 
Ball  (1888),  JO  All.  495;  Jeewun 
Punda  v.  Sona  { Mussumat )  (1869),  1 
N.  W.  P.  66;  Seth  Mulchand  Bad- 
harshar,  Mancha  {Bai)  (1883),  7  Bom. 
491 ;  Kesserbai  {Bai)  v.  Hunsraj 
Morarfi  (1906),  33  I.  A.  176,  at  p.  187  ; 
30  Bom.  431,  at  p.  442  ;  10  C.  W.  N. 
802,  at  p.  807 ;  8  Bom.  L.  R.  446  ; 
Chmihl  v.  Muli  {Bai)  (1900),  2  Bom, 
R.  46 ;  Jaircm  v.  Kessowjee  (1902), 


8  and  the  Courts  -will  lean  against 


4  Bom.  L.  R.  555.  See,  however, 
BrajaKishera  v.  Kundana  Devi  (1899), 
1  Bom.  L.  R.  287. 

1  Venkata  Rama  Mao  v.  Venkata 
Suriya  Rao  (1880),  2  Mad.  333  ;  S.  C. 
Rowvenkata  Mahapati  v.  Mohipati 
S uriah  (1880),  8  C.  L.  R.  304. 

2  Sambasiva  Ayyar  v.  V enkaiaswara, 
Ayyar  (1907),  31  Mad.  179;  S.  C.  30 
Mad.  356. 

3  A  mere  direction  that  she  is  to 
remain  in  possession  does  not  give 
an  absolute  estate  :  Brig  Lai  v.  Suraj 
Bikram  Singh  (1912),  39  I.  A.  150  ; 
34  AH.  405  ;  16  C.  W.  N.  745 ;  14 
Bom.  L.  R.  827. 

4  See  Surajmani  {Musammat)  v. 
Rabi  Nath  Ojha  (1907),  35  I.  A.  17 ; 
30  All.  84 ;  12  C.  W.  231 ;  10 
Bom.  L.  R.  59 ;  Janki  v.'  Bhairon 
(1896),  19  All.  133,  differing  from 
Koonjbehari  Dhur  v.  Premchand  Dutt 
(1880),  5  Calc.  684  ;  5  C.  L.  R.  561; 
Saroda  Sundari  Dassi  v.  Kristo  Jiban 
Pal  (1900),  5  C.  W.  N.  300,  at  p.  303. 

5  Atul  Krishna  Sircar  v.  Sanyasi 
Churn  Sircar  (1905),  37  Calc.  1051 ; 
9  0.  W.  N.  784. 

6  Ramasami  v.  Papayya  (1893),  16 
Mad.  466 ;  Kollany  Kooer  {Mussamut) 
v.  Luchmee  Per  shad  (1875),  24  W.  R. 
Cc  R.  395.  See  Thakur  Singh  v, 
Nokhe  Singh  (1901),  23  All.  309. 

7  Ramjewan  Lai  {Laid)  v.  Dal 
Koer  (1897),  24  Calc.  406.  In  Rama « 
chandra  Naiker  v.  Vijayaragavulu 
Naidu  (1908),  31  Mad.  349,  there  was 
an  absolute  gift  to  a  daughter-in-law 
for  her  maintenance. 

8  Mahomed  Shumsool  Hooda  {M out¬ 
vie)  v.  Shevmkram  (1874),  2  I,  A,  7,  at 
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a  construction  giving  her  such  absolute  right.1  The  circumstance  that 
the  beneficiary  is  a  female  may  throw  light  upon  the  construction  of  a  deed 
or  will,  but  it  cannot  destroy  the  effect  of  express  words  creating  an  absolute 
estate.2 

In  a  case  governed  by  the  Hindu  Wills  Act,  1870,  or  by 
the  Oudh  Estates  Act,  1809,  a  mere  devise  of  immovable 
property,  even  to  a  wife,  passes  an  absolute  estate,  unless  it 
appears  from  the  will  that  only  a  restricted  interest  was 
intended  for  her.3 

Except  in  the  case  of  saudayika ,4  and  gifts  by  her 
husband,  a  woman’s  power  of  disposal  over  hvrstridhan  property 
is,  during  coverture,  subject*  to  her  husband's  consent,  and 
without  such  consent  she  cannot  bequeath  it  by  will  when  her 
husband  survives  her,  unless  he  consents  to  the  will.5 

The  u  Smriti  Chandrika  ”  6  says  “  it  must  be  concluded  that  ^ omen 
possess  independent  power  only  over  saudayika  and  over  their  husband’s 
donation,  except  immovables,  and  that  their  power  is  not  independent 
over  other  sorts  of  property,  although  they  may  be  sirid liana,” 

44  Acquisitions  made  by  a  woman  by  the  practice  of  a  mechanical  art 
are  subject  to  the  control  of  the  husband,  who  appears  to  be  entitled  to 
the  fruits  of  the  wife’s  bodily  labour.”  7  That  is,  she  cannot  alienate  it 


pp,  14,  15 ;  14  B.  L.  R.  226,  at  pp. 
231,  232  ;  22  W.  R.  C.  R.  409,  at  p. 
410  ;  Radha  Prosad  HulUclc  v.  Rani- 
moni  JDassi  (1908),  35  I.  A.  118,  at  p. 
129 ;  35  Calc.  896,  at  p.  902  ;  12 
C.  W.  X.  729,  at  p.  737  ;  10  Bom. 
L.  R.  604 ;  Mathura  Das  v.  Bhikan 
Mai  (1896),  19  AH.  16;  Anmji 
Dattatraya  v.  Chandrabai  (1892),  17 
Bom.  503 ;  Nunnu  Meah  v.  Krishna - 
eawmi  (1890),  14  Mad.  27 4  ;  Bhoba 
Tarini  Dehya  v.  Peary  hall  Sanyal 
(1897),  24  Calc.  646  ;  1C.  W.  N. 
578 ;  Seshaya  v.  Narasamma  (1899), 
22  Mad.  357 ;  Lakshmibai  v.  Birabai 
(1886),  11  Bom.  69 ;  S.  C.  on  appeal, 
Birabai  v.  Ixikshmibai  (1887),  11  Bom. 
573  ;  Venkata  Narasimha  Appa  Boo 
Bahadnir  (Rajah)  v.  Surenani  Venkata 
Purushothama  Jagannaddha  Gopala 
Row  Bahadur  (Rajah)  (1908),  31  Mad. 
321 ;  cf.  Sambasim  Ayyar  v.  Visvam 
Ayyar  (1907),  30  Mad.  356  ;  Ganpat 
Rao  v.  Ram  Chandar  (1888),  11  All. 
296. 

1  Harilad  v.  Rewa  (Bai)  (1895),  21 
Bom.  376,  at  pp.  380,  381. 

*  Surajmani  (Mummmat)  v.  Rail 


Nath  Ojha  (1907),  35  I.  A.  17  ;  30 
All.  84  ;  12  C.  W.  N.  231 ;  10  Bom. 
L.  R,  59.  See  Ramachandra  Naikcr 
v.  V ijayaraguvitlu  Naidu  (1908),  31 
Mad.  349 ;  Amarendra  Nath  Bose  v. 
Shuradhani  Dasi  (1909),  14  C.  W.  N. 
458. 

3  Acts  XXI.  of  1870,  s.  2,  and  I.  of 
1869,  s.  19,  applying  Act  X.  of  1865 
(Ind.  Succession  Act),  s.  82 ;  Bhoba 
Tarini  Dehya  v.  Peary  hall  Sanyal 
(1897),  24  Calc.  646  ;  1  C.  W.  X.  578 ; 
Saroda  Sundari  Dassi  v.  Kristo  Jiban 
Pal  (1900),  5  C.  W.  X.  300.  Bee 
Carcdapathi  Chunna  Cunnidh  v«  Cota 
N a m ma Iwarriah  (1909),  33  Mad.  91. 

4  Ante ,  p.  441. 

6  Blmu  v.  Raghunath  Krishna  Gurav 
(1905),  30  Bom.  229;  7^Bom.  L.  R. 
936.  See  Banerjee’s  4 ‘  Law  of  Mar¬ 
riage,”  3rd  ed.,  p.  335. 

6  Chap.  ix.  s.  ii.  para.  12. 

7  G.  C.  Sarkar’s  Hindu  Law,”  3rd 
ed.,  p.  365.  See  “  Viramitrodaya  ” 
(G.  C.  Sarkar’s  translation),  p.  222 ; 
*4  Vyavahara  Mayukha,”  chap.  ix. 
s.  x.  para.  7  ;  “  Daya-Bhaga,”  chap, 
iv.  s.  i.  paras.  19, 20, 
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without  his  consent,  and  he  can  use  it.1  Katyana  says:  “The  wealth 
which  is  earned  by  mechanical  arts,  or  which  is  received  through  affection 
from  a  stranger,  is  subject  to  her  husband’s  dominion.  The  rest  is 
pronounced  to  be  woman’s  property.”  2 

Although  there  is  no  provision  as  to  what  is  to  become  of  “  what  is  earned 
by  mechanical  arts  or  what  is  received  through  affection  through  a 
stranger,”  3  where  the  woman  predeceases  her  husband,  Sir  G.  D.  Banerjee 
considers  that  Jagannatha’s  opinion  4  should  be  followed,  and  that  the 
property  devolves  upon  the  woman’s  stridhan  heirs  according  to  the  “  Mitak- 
shara.”  5 

A  husband  can  in  times  of  pressing  need,6  and  then 
only,7  use  his  wife’s  siridhcmci  of  any  kind  without  her 
consent. 

His  creditors  have  no  such  right.8  He  is  bound  if  he  has  means 
to  reimburse  her  for  the  amount  so  expended.9 

With  the  above  exception  of  immovable  property  given  to 
her  by  her  husband,  and  which  she  has  not  a  power  to 
alienate,10  a  widow  has  complete  control  over  her  stridhan 
property  of  every  kind  and  whensoever  acquired,11  and  can 
alienate  it  during  her  lifetime  or  by  will.12 

There  is  authority  that  in  the  case  of  immovable  property  given 


1  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  p.  334. 

2  “  Smriti  Chandrika,”  chap.  is. 
s.  i.  para.  16  ;  “  Daya-Bhaga,”  chap, 
iv.  s.  i.  para.  19;  “  Daya-Tattwa,” 
chap.  ix.  para.  1 ;  “  Daya-Krama- 
Sangraha,”  chap.  ii.  s.  ii.  para.  25. 

8  Ante,  pp.  438,  439. 

4  Colebrooke’s  “  Digest,”  vol.  iii, 
p.  629. 

5  “  Law  of  Marriage,”  3rd  ed.,  pp. 
458,  459. 

6  See  Mohima  Ghunder  Boy  v. 
Durga  Monee  (1875),  23  W.  R.  C.  R. 
184;  Tukaram  v.  Gunaji  (1871),  8 
Bom.  H.  C.  4*  C.  129  ;  “  Mitakshara,” 
chap.  ii.  s.  11,  paras.  32,  33  ;  “  Daya- 
Bhaga,”  chap.  iv.  s.  i.  paras.  19-25 ; 
“  Yivada  Chintamoni  ”  (Tagore’s  trans¬ 
lation,  pp.  264,  265  ;  “  Vyavahara 
Mayukha,”  chap,  iv,  s.  x.  paras. 
7-10  ;  <c  Smriti  Chandrika,”  chap.  ix. 
s.  ii.  para.  14 ;  Banerjee’s  “  Law  of 
Marriage,”  3rd  ed.,  pp.  330-335. 

7  Sooda  Bam  Doss  v.  Joogul  Ki- 


shore  Goopto  (1875),  24  W.  R.  C.  R. 
274 ;  Mohima  Chunder  Boy  v.  Durga 
Monee  (1875),  23  W.  R.  C.  R.  184. 

8  Badha  ( Mussumat )  v.  JBisheshur 
Dass  (1875),  6  N.  W.  B.  279 ;  Tula- 
ram  v.  Gunaji  (1871),  8  Bom.  H.  C. 
A.  C.  129  ;  Hammuclcah  v.  Bungapah 
(1808),  Strange’s  “Hindu  Law,” 
ii.  23. 

3  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  pp.  330-333. 

10  Ante,  p.  441. 

11  Colebrooke’s  “Digest,”  vol.  iii. 
p.  628  ;  Kullammal,  Doe  dem  v.  Kuppu 
Pillai  (1862),  1  Mad.  H.  C.  85 ;  Brij 
Indar  Bahadur  Singh  v.  Janhi  Koer 
( Ranee )  (1877),  5  I.  A.  1,  at  p.  15 ;  1 
C.  L.  R.  318,  at  pp.  325,  326 ;  Ven¬ 
kata  Bama  Bau  v.  Venkata  Suriya 
Bau  (1877),  1  Mad.  281,  at  p.  286. 

12  Behary  Ball  Sardyal  v.  Juggo 
Mohun  Gossain  (1878),  4  Calc.  1,  at  p. 
6  ;  2  C.  L.  R.  422,  at  p.  425 ;  Nellai- 
kumaru  Chetti  v.  Marakathammal 
(1876),  1  Mad.  160. 
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absolutely  by  the  husband  without  an  express  or  implied  power  of  aliena¬ 
tion,  the  widow  has  no  testamentary  power,  and  that  it  passes  to  her 
ftridlum  heirs.1  There  is  nothing  expressly  said  as  to  this  in  the  Hindu 
law.3  It  is  submitted  that  if  the  property  is  given  absolutely,  she  can 
deal  with  it  by  will 


1  Bhujanga  Bau  v.  Bamayamma  distinguishable. 

(1884),  7  Mad.  387.  The  other  autho-  2  Banerjee’s  e<  Law  of  Marriage,” 
rities  given  in  Mayne’s  “  Hindu  3rd  ed.,  p.  338. 

Law,”  8th  ed.,  pp.  541,  542,  are 
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INHERITANCE  TO  STRIDHAN  PROPERTY. 

Inheritance  to  property  held  absolutely  by  a  woman  is  not 
governed  by  the  rules  which  govern  inheritance  to  the  property 
of  a  male. 

It  is  only  by  the  death  of  the  woman  that  the  heir  succeeds  ;  no  one 
acquires  by  birth  any  interest  in  siridhan  property.1 

As  to  the  inheritance  to  property  which  has  been  inherited  by  a  woman 
from  a  male,  see  ante ,  p.  367,  and  post,  p.  464. 

The  inheritance  to  a  woman’s  property  varies  to  some 
extent  according  to  the  source  from  which  the  property  comes. 
It  depends  upon  express  texts,  and  is  founded  on  nearness 
of  kin,  preference  being  in  some  cases  given  to  female 
descendants. 

The  doctrine  of  spiritual  benefit  has  no  application  to  the  succession  to 
stndhana  in  the  Mitakshara  school ;  2  and  even  in  the  Bengal  school  that 
doctrine  only  applies  to  remote  relations.3 

When  the  form  of  the  siridhan  property  has  been  changed  by  exchange, 
sale,  or  otherwise,  succession  to  the  proceeds  will  be  the  same  as  the  succes¬ 
sion  to  the  original  property. 

Maiden's  Property. 

The  schools  do  not  differ  as  to  the  property  of  a  maiden.  It 
passes  in  the  following  order  : — 

1.  Uterine  brothers. 

2.  Mother. 

3.  Father.4 


1  “  Smriti  Chandrika,”  chap.  ix. 
s.  iii.  para.  9. 

2  Oanga  Jati  ( Musammat )  v.  Gha- 
sita  (1875),  1  All.  46,  at  pp.  49,  50. 

8  Ibid. ;  Toolsee  Dass  Seal  v. 

LtLckhymoney  Dassee  (8m)  (1900),  4 
Cl  W*  743;  Hoqtfdr®  Fandini 


Dassi  v.  Bcnoy  Krishna  Deb  (1902), 
30  Calc.  521,  at  p.  527 ;  7  C.  W.  N. 
121,  at  p.  125. 

4  te  Daya-Bhaga,”  chap.  iv.  s.  iii. 
para.  7 ;  £<  Mitakshara,”  chap.  ii. 

s.  xi.  para.  30  ;  “  Smriti  Chandrika,” 
chap.  ix.  s.  iii.  para.  £5 }  “  Vyavahara 
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4.  Her  nearest  relations,1  the  scvpindas  of  the  father  being 
preferred  to  the  mother’s  relations.2 

Thus  a  sister  is  preferred  to  a  father’s  brother’s  son,3  and  a  father’s 
mother’s  sister  to  a  maternal  grandmother,4  and  a  stepmother  to  a  mother’s 
sister.5  As  to  a  paternal  grandmother,  see  Gandhi  Maganlal  v.  Jadab  (Dai) 

(1899),  24  Bom.  192  ;  1  Bom.  L.  B.  574. 

Under  the  Mitakshara,  and  the  Mayukha,  a  father’s  sister  in  Bombay 
is  preferred  to  a  remote  sapinda^ 

When  a  maiden  dies  after  betrothal,  the  bridegroom  is  entitled  to  the  Presents  by 
presents  given  by  him  after  deducting  all  expenses  incurred  by  himself  bridegroom, 
or  by  the  parent  or  other  guardian  of  the  damsel. 7  Failing  the  bridegroom, 
such  presents  are  said  to  devolve  upon  her  heirs,8  as  above. 

Devolution  oj  Stridhan  according  to  the  “  Mitakshara 

Under  the  “  Mitakshara,”  the  property  of  a  married  woinan^^ 

x  1  1  womans 

devolves  as  follows  : —  property. 

I.  Sulka  9  apparently  goes  first  to  the  mother  and  then  to  Mitakshara. 
the  uterine  brothers,10  but  it  is  not  quite  settled  whether  the^ZAra‘ 
mother  does  not  succeed  the  brothers. 

On  this  subject  there  is  a  difference  of  opinion  as  to  the  proper  transla¬ 
tion  of  a  text  of  Gautama.  According  to  the  “Mitakshara  ”  11  and  the 
“Mayukha,”  12  it  is  translated  :  “  The  sister’s  fee  belongs  to  the  uterine 


Mayukha,”  chap.  iv.  s.  x.  para. 
54  ;  “  Vivada  Chintamani  ”  (P.  0. 
Tagore’s  translation),  p.  270 ;  Nara- 
sayya  v.  Venkayya,  2  Mad.  L.  J.  149, 
referred  to  in  Venkatarcima  Krishna 
Rau  v.  Bhujanga  Ban  (1895),  19  Mad. 
107,  at  p.  109. 

1  See  Dwarka  Nath  Boy  v.  Sarat 
Chandra  Singh  Boy  (1914),  39  Calc. 
319 ;  15  0.  W.  N.  1036. 

2  Kamala  v.  Bhagirathi  (1912),  38 
Mad.  45. 

3  Dwarka  Nath  Boy  v.  Sarat  Chandra 
Singh  Boy  (1911),  39  Cal.  319 ;  15 
C.  W-N.  1036. 

4  Janglvibai  v.  Jetha  Appaji  Mar- 
wadi  (1908),  32  Bom.  409 ;  10  Bom. 
L.  R.  522 ;  Gandhi  Maganlal  v. 
Jadab  ( Bai )  (1899),  24  Bom.  192,  at 
p.  212 ;  1  Bom.  L.  R.  574 ;  “  Vira- 
mitrodaya  ”  (G.  C.  Sarkar’s  transla¬ 
tion),  p.  241.  See  Banerjee’s  “Law 
of  Marriage,”  3rd  ed.,  p.  443. 

6  Kamala  v.  Bhagirathi  (1912),  38 

Wad. 


6  Tukaram  v.  Narayan  (1911),  36 
Bom.  339  ;  14  Bom.  L.  R.  89. 

7  “Mitakshara,”  chap.  ii.  s.  xi. 

paras.  34,  35 ;  “  Daya-Krama-San- 

graha,”  chap.  ii.  s.  i.  para.  2  ;  “  Smriti 
Chandrika,”  chap.  ix.  e.  iii.  para. 
34  ;  “  Vyavahara  Mayukha,”  chap, 
iv.  s.  x.  para.  33  ;  Colehrooke’s  “  Di¬ 
gest,”  iii.  p.  624  ;  Strange’s  “  Hindu 
Law,”  vol.  i.  p.  38. 

8  “  Vyavastha  Darpana,”  2nd  ed., 
p.  733. 

9  Ante,  pp.  436,  437. 

i°  “  Mitakshara,”  chap.  ii.  s.  xi. 
para.  14,  Colehrooke’s  note. 

11  Chap.  ii.  s.  xi.  para.  14. 

12  Chap.  iv.  s.  x.  para.  32.  Sastri 
G.  C.  Sarkar  (“Hindu  Law,”  3rd  cd., 
p.  413)  says  :  “  The  reason  is  that  it 
originally  belonged  to  the  parents ; 
but  later  on  it  was  declared  to  be 
the  bride’s  stridhan  ;  and  this  rule  of 
succession  appears  to  be  a  compromise 
between  the  original  a&d  the  later 
views,” 


448 


“  MITAKSHARA.” 


[chap.  XIV. 


brothers ;  after  (the  death  of)  the  mother.”  According  to  the  “  Virami* 
trodaya,”  1  the  “  Smriti  Chandrika,”  2  the  tc  Daya-Bhaga,”  3  and  the 
“  Chintamani,”  1  it  reads :  “  The  sister’s  fee  belongs  to  the  uterine  brothers  ; 
after  (them)  it  goes  to  the  mother.”  As  to  this.  Sir  G.  D.  Banerjee  5  says  : 
“Even  in  the  4 Mitakshara 5  it  would  appear  from  the  context  that  it  is 
understood  in  the  same  sense,  for  the  uterine  brothers  are  mentioned  as  the 
first  among  the  heirs.”  Sastri  G.  C.  Sarkar  6  and  Dr.  Jogendranath  Bhatta- 
charya  7  also  take  the  view  that  the  brothers  succeed  first  even  according 
to  the  cc  Mitakshara  ”  ;  see  also  Cunningham’s  “  Hindu  Law,”  p.  119. 

The  texts  are  silent  as  to  the  devolution  of  this  kind  of  stridhan  on 
failure  of  mother  and  brothers.  It  would  apparently  go  to  the  persons 
who  succeed  to  other  kinds  of  stridhan, 

other  stridhan  II.  Other  stridhan  property  8  devolves,  if  she  has  children, 

property-  as  Mows:- 

Daughter.  1.  Unmarried  daughter.9 

2,  Married  daughter  who  is <£  unprovided  for,”  10  i,e.  who  is 
either  indigent  or  childless,11 

8.  Married  daughter  who  is  “  provided  for  ”  whether  she 
has  a  son  or  not.12 

As  regards  the  relative  claims  of  childless,  well-to-do  daughters  and 
indigent  daughters.  Sir  G.  D.  Banerjee  13  says  thus :  “  I  think  Vijnanes- 
vara’s  meaning  is  that  the  rich  daughters,  whether  they  have  children 
or  not,  should  all  be  excluded  by  the  indigent  daughters,  whether  they 
are  childless  or  have  children.  And  I  presume  that  the  childless  daughters 
would  be  preferred  to  those  having  issue  only  when  the  competitors  are 
not  poor,  and  their  means  and  circumstances  are  equal.  In  the  case  of 
daughters  who  are  poor  in  different  degrees,  no  hard  and  fast  rule  can  be 
laid  down ;  but  a  Court  of  Justice  should  look  to  the  circumstances  of  each 
case,  and  order  distribution  accordingly.” 


1  G.  C.  Sarkar’s  translation,  p.  242. 

8  Chap.  ix.  s.  iii.  paras.  32,  33. 

3  Chap.  iv.  s.  iii.  paras.  27,  28. 

4  P.  0.  Tagore’s  translation,  p.  270. 

5  “  Hindu  Law  of  Marriage,”  3rd 
ed.,  p.  381. 

6  “  Vyavastha  Chandrika,”  vol.  ii. 
pp.  523,  550. 

7  “  Hindu  Law,”  2nd  ed.,  p.  578. 

8  Salemmcfi  v.  Lulchmana  JReddi 
(1897),  21  Mad.  100.  As  to  inherited 
property  in  the  Bombay  Presidency, 
see  post,  p.  467. 

9  Whether  then  betrothed  or  not, 
Banerjee’s  “Law  of  Marriage,”  3rd 
ed.,  p.  357. 

10  The  expression  is  irrespective  of 

the  sources  of  provision,  Danno  v. 

Dario  (1882),  4  AIL  243. 


11  “  Mitakshara,”  chap,  ii,  s.  xi. 
para.  13;  “Vyavahara  Mayukha,” 
chap.  iv.  s.  x.  paras.  20-23  (referring 
to  yautaka  stridhan),  post ,  p.  452. 

12  JBinode  Koomaree  Dabee  v.  Turd* 
Than  Oopal  Sahee  (1865),  2  W.  B. 
C.  R.  175,  at  p.  177  ;  Muthappudayan 
v.  Ammani  Ammal  (1897),  21  Mad. 
58.  “It  is  explained  by  Apararka 
and  the  author  of  the  Kalpataru 
that  ‘  unprovided  ’  means  childless, 
indigent,  neglected  (by  the  husband), 
or  widowed.  Vijnanesvara  and  others 
attach  to  the  term  the  first  two  of 
the  above  meanings.”  “Viramitro- 
daya  ”  (G.  C.  Sarkar’s  translation),  p. 
231. 

13  “  Law  of  Marriage,”  3rd  ed.,  at 
p.  357. 
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It  hats  been  held  that  comparative  poverty  is  the  only  criterion  settling 
the  claims  of  daughters  inter  se.x  In  one  case  11  the  Bombay  High  Court 
directed  an  issue  as  to  whether  the  peculiar  circumstances  of  the  daughters 
— one  being  a  widow,  and  the  other  married — were  so  far  different  as  to 
give  the  widow  a  prior  right  of  inheritance  over  the  daughter  w  hose  husband 
was  alive,  on  the  ground  that  she  was  an  u  unprovided  ”  daughter. 

Sir  G.  I).  Banerjee  0  says  that  u  barren  and  childless  widowed  daughters 
are  actually  preferred  to  those  who  have  or  are  likely  to  have  male  issue, 
when  the  means  and  circumstances  of  the  competitors  are  equal/1 2 3 

The  rule  as  to  the  preference  of  unendowed  before  endowed 
daughters  cannot  be  extended  to  other  female  relations  such  as 
sisters  in  Bombay.4 

It  has  been  held  in  Madras  that,  where  several  daughters  inherit  Mr  Man 
property,  on  the  death  of  one  her  interop  passes  to  the  survivors  r'  ns  heirs 
of  their  mother.  This  is  disputed  by  Sir  G.  D.  Banerjee,0  who  points  out 
that  sons  inheriting  their  mother's  dridhmut  take  as  tenants  in  common 
without  any  right  of  survivorship. 7 8 9 

A  prostitute  daughter  would  apparently  come  after  all  other  daughters.” 

4.  Daughter’s  daughter.0 

They  take  per  dirpes.10 

5 .  Daughter’s  son.11 

6.  Son.12 


1  Poll  v.  Narotum  Bapu  (1809),  0 
Bom.  H.  0.  A.  C.  183  ;  Audh  Kumari 
v.  Chandra  Dai  (1879),  2  Ail.  501. 

2  Bakuhai  v.  Manchhaftai  (1804), 
2  Bom.  H.  C.  5,  followed  in  Poti  v. 
Narotum  Bapu  (1869),  0  Bom.  H.  C. 
A.  C.  183. 

3  k<  Law  of  Marriage,”  3rd  ed., 
pp.  358,  359. 

4  Bhagirthihai  v.  Bay  a  (1881),  5 

Bom.  204. 

6  Sengamalathamma l  v.  Valaynda 
Mudali  (1807),  3  Mad.  H.  C.  312,  at 
p.  317. 

6  “  Law  of  Marriage/5 6  3rd  ed.,  pp. 
362,  363. 

7  Karuppai  Nackiar  v.  Sankara na- 
yan  Chetty  (1 903), 27  Mad.  300  ;  Parson 
{ Bai )  v.  Somli  ( Bai )  (1912),  30  Bom, 
424 ;  14  Bom.  L.  R.  400,  sec  ante ,  p. 
254. 

8  See  Tara  v.  Krishna  (1907),  31 
Bom.  495;  9  Bom.  L.  R.  774,  post, 
p.  463,  and  ante,  p.  388. 

9  “  Mitakshara/1  chap.  ii.  s.  xi. 
para.  15  ;  <k  Smriti  Chandrika/1  chap, 
ix.  s.  iii.  para.  21 ;  “  M&mz,”  chap, 
ix.  para.  103 ;  Subranmuan  Chetii  v. 

ILL. 


ArunacJiMam  Chetti  (1904),  28  Mad.  1. 

10  “Mitakshara/1  chap.  ii.  s.  xi. 
para.  16,  ante,  p.  367 ;  W.  Maenagh- 
ten's  “  Hindu  Law/1  p.  121. 

11  u  Mitakshara/’  chap.  ii.  s.  xi. 
para.  18  ;  “  Vyavahara  Mayukha/1 
chap,  iv,  ts.  x.  para.  20.  Sir  G.  D. 
Banerjee 's  “  Law  of  Marriage/1  3rd 
ed.,  pp.  364,  365,  considers  that  this 
docs  not  include  the  adopted  son  of  a 
daughter. 

13  Karuppai  Nachiar  v.  Sankara- 
mryanan  Chetty  (1903),  27  Mad.  300  r 
“  Mitakshara/’  chap.  ii.  s.  xi.  para.  19. 
The  difference  between  the  Benares 
and  the  Bengal  school  (post,  p.  457) 
in  the  rights  of  sons  arises  from 
different  constructions  of  “Manu/1 
chap.  ix.  para.  192.  S$e  Banerjee 's 
“Law  of  Marriage/1  3rd  ed.,  pp. 
366,  367.  As  to  the  rights  of  an 
adopted  son,  see  ante,  p.  181.  The 
share  of  an  adopted  son  in  case  of 
the  birth  of  a  legitimate  son  after 
the  adoption,  is  apparently  the  same 
as  in  the  case  of  inheritance  to  males 
(ante,  pp.  187,  188  ;  Bancrjee’s  “Law 
of  Marriage,  3rd  cd.,  pp.  364,  365). 

2  G 
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As  to  stepsons,  see  pod,  p.  454.  “  Sons  ”  exclude  son’s  sons,  whose 

father  is  dead. 

It  has  been  held  that  there  is  no  benefit  of  survivorship  between  co-heirs 
inheriting  siridhan  property,  and  that  sons  take  as  tenants  in  common,  not 
as  joint  tenants,  even  if  they  be  members  of  a  joint  Mitakshara  family ; 1 
but  it  is  submitted  that  where  the  sons,  or  other  male  co-heirs,  hold  the 
property  jointly  and  are  members  of  a  Mitakshara  joint  family,  there  is  a 
right  of  survivorship.2 

7.  Son’s  son.3 

Grandsons  by  different  sons  inherit  per  stirpes  and  not  per  capita .4 

There  is  authority  that  the  adopted  son  of  a  natural  son  in  competition 
with  another  natural  son  takes  only  the  share  which  his  father  would  have 
had  had  he  been  an  adopted  son.5 

The  succession  to  a  childless  woman  depends  upon  the  form 
of  the  woman’s  marriage. 

If  she  has  been  married  in  the  Brahma  form,6  and  the 
marriage  will  be  presumed  as  being  in  that  form  7  (even  in  the 
case  of  Sudras  if  the  parties  belong  to  a  respectable  family),8 
the  property  goes  to  her  husband,9  and  after  him  to  his  nearest 
sapindas,  in  order 10  of  their  rights  of  succession  to  him. 


1  Karuppai  Nachtar  v.  Sankara - 
narayanan  Chetty  (1903),  27  Mad.  300; 
Parson  { Bai )  v.  Somli  (Bat)  (1912), 
36  Bom.  424  ;  14  Bom.  L.  R.  400. 

2  See  Venkayamma  Qaru  ( Baja  Che- 
likani)  v.  V enkataramanayamma  ( Baja 
Cheltkani)  (1902),  29  I.  A.  156,  at 
p.  165 ;  25  Mad.  678,  at  p.  687 ;  7 
C.  W.  N.  1,  at  p,  8 ;  4  Bom.  L.  R. 
657  ;  Katama  Katchiar  v.  Shivagunga 
{Bajah  of)  (1863),  9  M.  I.  A.  543,  at  p. 
615;  2  W.  R.  P.  C.  31,  at  pp.  39,  40  ; 
“Mitakshara,”  chap.  i.  s.  iv.  para.  2  ; 
Colebrooke’s  “  Digest,”  vol.  iii.  p. 
603  ;  ante ,  pp.  238,  239. 

3  “Mitakshara,”  chap.  ii.  s.  xi. 
para.  24. 

4  “  Smriti  Chandrika,”  chap.  ix.  s. 
iii.  para.  25;  “  Vyavastha  Chandrika,” 
vol.  ii.  pp.  535,  552,  See  ante ,  p.  367. 

5  Raghubanund  Boss  v.  Sadhu 
Churn  Doss  *1878),  4  Calc.  425;  3 
C.  L.  R.  524  ;  “  Dattaka  Chandrika  ” 
(Bharat  Chandra  Siromani’s  edition), 
p.  30,  referred  to  in  Banerjee’s  “  Law 
of  Marriage,”  3rd  ed.,  p.  373,  note  6. 
See  Nagindas  Bhugwandas  v.  Bachoo 
Hurkissondas  (1915),  43  I.  A.  56 ;  40 
Bom.  270  ;  18  Bom.  L.  R.  172. 

6  Ante,  p.  54. 


7  Jagannatk  Prosad  Gupta  v. 
Runjit  Singh  (1897),  25  Calc.  354 ; 
Authikesavulu  Chetty  v.  Ramanujam 
Chetty  (1909),  32  Mad.  512.  In 
Moosa  Haji  Joonas  v.  Abdul  Rahim 
Haji  (1905),  30  Bom.  197,  at  p.  203 ; 
7  Bom.  L.  R.  147,  Jenkins,  C.J.,  said  : 
“  The  legal  consequences  of  the  classes 
of  marriage,  the  approved  and  the 
disapproved  vary  according  as  their 
leading  characteristics  are  blame¬ 
worthy  or  not,  and  suggest  the 
inference  that  it  is  the  quality  and  not 
the  form  of  the  marriage  that  decides 
the  course  of  devolution.”  In  that 
case  a  marriage  by  Cutchi  Momons 
was  treated  as  being  in  the  approved 
form,  and  the  same  reasoning  would 
apply  to  marriages  by  Brahmos  and 
other  Hindus,  who  do  not  marry 
according  to  strict  Hindu  forms. 

8  Jagannath  Raghunath  v.  Narayan 
(1910), ‘34  Bom.  553 ;  12  Bom.L.R.545. 

9  See  Blhau  v.  Raghunath  (1905), 
30  Bom.  229;  7  Bom.  L.  R.  936. 
He  takes  before  a  stepson;  Bhima- 
charya  v.  Ramacharya  (1909),  33  Bom. 
452  ;  11  Bom.  L.  R.,  p.  654. 

10  “  Mitakshara,”  chap.  ii.  s.  xi. 
para.  11 ;  Jagannath  Prosad  Gupta 
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The  order  of  succession  after  the  husband  is  to  some  extent  the  subject 
of  dispute,1  Sir  G.  D.  Banerjoe  3  accepts  Kamulaknr&’s  interpretation  of 
the  “  Mitakshara,”  according  to  which  u  the  successive  heirs  after  the 
husband  would  be  the  stepson,3  the  step  grandson,4  the  rival  wife.5  the 
step  daughter,6  her  son,  the  husband’s  mother,  his  father,  his  brothers,* 
their  sons,8  and  the  husband’s  other  goiraja  mpindas  and  bandkus  in 
the  order  in  which  they  inherit  his  property.” 

The  husband’s  sister’s  sons  are  preferred  to  the  husband's  paternal  great 
grandfather’s  great  grandsons,®  and  to  the  woman’s  own  sister’s  sons.10 

The  husband’s  brother’s  daughter’s  son  comes  before  the  sister’s 
daughter’s  son.11 

A  remote  sapinda  of  the  husband  was  held  entitled  to  succeed  in  Cham - 
j*a£  v.  Shiba  (1886),  8  All.  393. 

According  to  the  “  Mitakshara,”  the  property  would  then  go  to  the 
woman’s  blood  relations,12  but  there  is  a  question  whether  the  samano - 
dakas  of  the  husband  do  not  come  before  such  relations.13 

If  die  has  been  married  in  the  Asura  form  u  (or  apparently  if  married  in 
if  in  any  local  or  special  form15)  the  stridhan  of  a  childless  A*Hra  form' 
married  woman  goes  to  her  mother,  then  to  her  father,  and 
then  to  her  father’s  next  of  kin,16  and  failing  them  to  the 
mother’s  next  of  kin.17 


v.  Bunjit  Singh  (1897),  25  Calc. 
354  ;  Ckampat  v.  Shiba  (1880),  8  All 
393 ;  Kanakammal  v.  Amnthamathi 
Animal  (1912),  37  Mad.  293. 

1  G.  D.  Banerjoe ’s  “law  of 
Marriage,”  3rd  ed.,  pp.  375-377. 

*  Ibid.,  p.  379. 

*  Natural  and  adopted  stepsons 
take  equally  :  Gungadhur  Bogla  (Ku¬ 
mar)  v.  Kira  Lai  Bogla  ( Kutnar )  (1910), 
43  Calc.  944 ;  20  0.  W.  N.  489.  In 
Brahmappa  v.  Papanna  (1889),  13 
Mad.  138,  the  stepson  was  preferred 
to  the  sister’s  son ;  “  Smriti  Chand- 
rika,”  chap.  ix.  s.  iii.  para.  38.  See, 
however,  Mayne’s  “  Hindu  Law,”  8th 
cd,,  p.  930. 

4  Qojabai  v.  Shahajirao  Mdloji 
Raje  Bhasle  (Shrimant)  (1892),  17 
Bom.  114, 

6  Kmerbai  ( Bai )  v.  Humraj 
Morarji  (1900),  33  X.  A.  170;  30 
Bom.  431 ;  10  C.  W.  N.  802  ;  8  Bom. 
L.  R.  446,  in  preference  to  husband’s 
brother  or  his  son;  KrisJtnai  v. 
Shripati  (1905),  30  Bom.  333  ;  8  Bom. 
L.  R.  12,  in  preference  to  grandsons 
of  husband’s  father’s  brother. 

*  Nanja  PiUai  v.  Sivdbagyathachi 

(1911),  36  Mad.  116.  Sir  G,  XX  Bauer- 


jee  (“  Law  of  Marriage,”  3rd  ed.,  p. 
406)  considers  that  stepdaughters 
come  before  stepsons. 

7  Full  brothers  being  preferred  to 
half-brothers,  Parmappa  v.  Shid» 
dappa  (1906),  30  Bom.  607. 

8  Bachha  Jha  v.  Jugmon  Jha 
(1885),  12  Calc.  348  (a  Mithila  case). 

9  Mohun  Pershad  Narain  Singh  v, 
Kishen  K whore  Narain,  Singh  (1893), 
21  Calc.  344  (a  Mithila  case). 

10  Ganesld  Lai  v.  Ajudhia  Prasad 
(1906),  28  All.  345, 

11  Venkatas ubrama  n ia m  Cheiti  v, 
Thayarammah  (1898),  21  Mad.  263. 

14  Chap.  ii.  s.  xi.  para.  11 ;  Sana* 
kammal  v.  Ananihamathi  Ammal 
(1912),  37  Mad.  293. 

18  Banerjee’s  44  Law  of  Marriage,” 
3rd  ed.,  pp.  393-396. 

14  Ante,  p.  55.  * 

15  Ante*  pp.  57,  58. 

16  Duxirka  Nath  Boy  v.  Sarat 
Chandra  Singh  Boy  (1911),  39  Calc. 
119;  15  C.  W.  N.  1036. 

17  “  Mitakshara,”  chap.  ii.  s.  xi. 
para.  11.  Sec  Vijiarangam  v.  Lak- 
shuman  (1871),  8  Bom.  H.  C.  O.  C. 
244. 
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The  sister  is  preferred  to  the  sister’s  son  1  in  Madras,  and  the  father’s 
sister  is  preferred  to  the  mother’s  brother.2 

Devolution  of  Stridhan  according  to  the  “  Vyavahara 
Mayukha.” 

According  to  the  “  Mayukha,”  the  stridhan  property  of  a 
married  woman  devolves  as  follows 

I.  Snlka  devolves  in  the  same  way  as  according  to  the 
“  Mitakshara .”  6 

II.  Anwadeyika  siridhana  4  (gifts  subsequent  to  marriage) 
and  pritidaita  (gifts  by  the  husband  on  account  of  affection) 
go  to  sons  5  and  unmarried  daughters  in  equal  shares.  Failing 
unmarried  daughters  the  property  goes  to  sons  and  married 
daughters  in  equal  shares.6 

Failing  sons  and  daughters,  daughter’s  children,  and  failing 
them,  son’s  sons  apparently  become  heirs.7 

Compensation  given  by  the  husband  to  the  wife  on  his  taking  another 
wife  8  would  also  apparently  follow  the  same  rule — at  any  rate,  sons  would 
not  be  preferred  to  daughters.9 

III.  Yautaka  siridhana 10  goes  to  the  maiden  daughters 
alone  in  the  first  instance.11 

The  further  succession  of  this  kind  of  property  would  apparently  be 
as  according  to  the  “  Mitakshara,”  13  but  it  is  said  13  that  in  respect  of 
property  given  by  the  kindred  at  an  asura  marriage,  “  That  which  has 
been  given  to  her  by  her  kindred  goes  on  failure  of  kindred  to  her  son.” 

IY.  Property  acquired  in  other  ways  goes  to  the  sons, 


1  Raja  Graniany  v.  Amman i  Ani¬ 
mal  (190(5),  29  Mad.  358. 

2  Yijiarangam  v.  Lakshuman 
(1871),  8  Bom.  H.  C.  0.  C.  244,  at  p. 
261. 

3  Ante,  pp.  447,  448  ;  “  Vyavahara 
Mayukha,”  chap.  iv.  s.  x.  para.  32. 

4  Ante f  p.  437.  See  Sitabai  v. 
Wasantrao  (1901),  3  Bom.  L.  R.  201. 

5  Who  are  born  to  her  by  her 
husband,  Jaganmth  Raghunath  v. 
Narayan  (1910),  34  Bom.  553 ;  12 
Bom.  L.  R.  545. 

3  “  Vyavahara  Mayukha,”  chap.  iv. 
s.  x.  paras.  13,  15;  Dayctldas  Laldas 
w  Savitribai  (1909),  34  Bom.  385  i 


12  Bom.  L.  R.  386  ;  Sitabai  v.  Wasan- 
irao  (1901),  3  Bom.  L.  R.  201; 
AAialyai  v.  Tyeb  Haji  RahimtuUa 
{Haji)  (1882),  9  Bom.  115. 

7  44  Vyavahara  Mayukha,”  chap; 
iv.  s.  x.  para.  20.  See  Banerjee’s 
44  Law  of  Marriage,”  3rd  ed,,  p.  387. 

8  Ante,  p.  437. 

9  See  44  Vyavahara  Mayukha,” 
chap.  iv.  s.  x.  para.  24, 

10  Ante ,  p.  435. 

11  44  Vyavahara  Mayukha,”  chap, 
iv.  s.  x.  para.  17. 

12  Ante,  pp.  450,  451. 

13  “Vyavahara  Mayukha,”  chap, 
iv.  s.  s.  para.  31. 


u  MAYCKUA.** 


CHAP,  XIV .1 


m 


grandsons,  and  great  grandsons,  even  if  there  be  daughters,1 
After  them  come  daughters  and  their  issue. 

In  those  parts  of  the  Bombay  Presidency  whero  the 
“  Mayukha  ”  is  paramount,  namely,  in  Gujarat,  in  the  Northern 
Konkan,  and  in  the  island  of  Bombay,  such  inherited  property 
as  a  woman  takes  absolutely  2  passes  in  the  samo  way.3 

In  those  parts  of  the  Bombay  Presidency  where  the  “  Mitakshara  ” 
is  paramount,  namely,  in  the  Mahratta  country  and  in  the  Southern 
Konkan  and  Northern  Kanara,  the  property  descends  to  the  daughters 
to  the  exclusion  of  her  sons.4 

“  It  seems  quite  reasonable  to  lay  down  that  as  regards  that  class  of 
property  which  is  emphatically  woman’s  property,  being  expressly  so 
named  by  the  old  sages,  the  female  offspring  shall  take  precedence  over 
the  male ;  while  as  regards  that  which  is  not  such,  the  general  preference 
given  to  the  male  offspring  over  female  by  Hindu  law  should  have  effect. 
On  the  other  hand,  there  is  no  obvious  reason  why  in  the  case  of  collateral 
relations  any  similar  distinction  should  he  maintained  between  the  two 
classes.”  5 


In  the  case  of  siridhan  of  all  kinds  6  the  succession  to  a  successor*  to 
childless  woman  depends  upon  the  form  of  the  woman’s  marriage. 

If  she  has  been  married  in  the  Brahma  form,7  and  there  g  earned  m 
be  no  issue  of  the  marriage,8  the  property  goes  to  her  husband  ;  0 

and  failing  him,  to  his  sapindas  in  the  order  in  which  they 
inherit  to  him.9 


1  “  Vyavahara  Mayukha,”  chap, 
iv.  s.  x.  para.  26 ;  Manilal  Reicadat  v. 
Jtewa  (. Bai )  (1892),  17  Bom.  759; 
Vijiarangam  v.  Lakahumnn  (1871),  8 
Bom.  H.  C.  0.  C,  244,  at  pp.  260, 
261. 

2  Post,  p.  467. 

3  “  Vyavahara  Mayukha,”  chap, 

iv.  s.  x.  para.  26  ;  Vijiarangam  v.  Lak- 
sJmrmn  (1871),  8  Bom.  H.  C.  O.  C. 
244,  at  p.  261 ;  Bhagirthibai  v. 
Kahnujirav  (1886),  11  Bom.  285,  at 
pp.  303,  310 ;  Gandhi  Maganlal 
Motichand  v.  Jadah  (Bai)  (1899), 
24  Bom.  192 ;  1  Bom.  L.  R.  574  ; 
Gulappa  Domingappa  Kusugal  v. 
Tayawa  (1907),  31  Bom.  453;  9 

Bom.  L.  R.  834. 

4  Jankibai  v.  S  undr  a  (1890),  14 

Bom.  612 ;  Gulappa  Domingappa 

Kusugal  v.  Tayawa  (1907),  31  Bom. 

453.  See  ante,  pp.  448,  449,  as  to 

inheritance  according  to  the  Mitak- 

shara. 


5  Manilal  Rewadat  v.  Ram  (Bai) 
(1892),  17  Bom.  758,  at  pp.  769,  770, 

8  Ibid,,  at  p.  769.  See  Vijiaran¬ 
gam  v.  Lakshurnan  (1871),  8  Bom. 
H.  C.  O.  0.  244,  at  p.  260. 

7  Ante,  p.  54.  As  to  Cutchi  Me- 
mons,  see  Moosa  Haji  Joonas  Xoorani 
v.  Abdul  Rahim  (Haji)  (1905),  30 
Bom.  197  ;  7  Bom.  L.  R.  447. 

6  Jagannath  Raghunath  v.  Na- 
rayan  (1910),  34  Bom.  553 ;  12  Bom. 
B.  R.  515. 

*  “  Vyavahara  Mayukha,”  chap. 

iv.  s,  x.  paras.  28,  30 ;  Kisser  bai 
(Bai)  v.  Hunsraj  Morarj\  (1906),  33  I. 
A.  176,  at  p,  197  ;  30  Bom.  431,  at 
pp.  451,  452  ;  10  C.  W.  N.  802,  at 
pp.  813,  814;  8  Bom.  L.  R.  446; 
Bachha  Jha  v.  Jugtnon  Jha  (1885), 
12  Calc.  348,  at  p.  355.  This  will 
include  the  wives  of  gotraja  sapindas 
(ante,  pp.  412, 413),  see  X armada  (Bai) 

v.  Bhagwanlrai  (1888),  12  Bom.  505. 
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The  above  has  been  deduced  from  the  view  expressed  in  Manila l  Rewadat 
v.  Rewa  ( Bai ) 1  that,  except  so  far  as  the  succession  of  children  is  concerned, 
there  is,  according  to  the  “  Mayukha,”  no  difference  between  the  succession 
to  the  different  kinds  of  sfrulhan  property.  Earlier  cases  had  held  that  in 
the  case  of  inherited  property  the  property  devolved  (independently  of  the 
form  of  marriage)  as  if  the  deceased  woman  were  a  male 2  and  the  only  son 
of  her  father.  This  would  coincide  with  the  succession  in  the  case  of  the 
marriage  being  in  the  Aswra  form.3 4 

The  husband’s  son  is  preferred  to  the  co- widow  and  to  the  husband’s 
nephew.1  The  husband’s  brother  comes  before  the  husband’s  brother’s 
son.5 6 

A  co- widow  comes  before  the  husband’s  brother  or  brother’s  son,0  and 
a  daughter-in-law  before  the  daughter  of  a  deceased  daughter.7 

The  son  of  a  stepdaughter  is  an  heir  of  the  widow.8 

As  the  “  Mitakshara  ”  and  the  £c  Mayukha  ”  include  in  the  expression 
tc  sapinda  ”  any  relation  within  the  seventh  degree  from  descent  from  a 
common  ancestor,9  kinsmen  up  to  that  degree  will  succeed.10  There  is 
authority  that  a  daughter’s  grandson  and  a  husband’s  sister  arc  heirs.11 

It  is  unsettled  whether  samanodokas 12  succeed,  but  Sir  G.  D.  Banerjee  13 
inclines  to  the  opinion  that  they  will  so  succeed. 

Where  there  is  a  failure  of  the  husband’s  relations,  Messrs.  West  and 
Biihler  14  consider  that  her  own  relations  succeed,  whether  before  or  after 
her  husband’s  samanodokas  it  is  not  clear.  Sir  G.  D.  Banerjee  inclines  to 
the  same  opinion. 15 

A  father’s  sister  is  preferred  to  a  mother’s  brother,16  and  a  father’s 
sister’s  son  to  a  father’s  sister’s  son’s  son.17 

If  the  woman  was  married  in  the  Asura  (or  apparently 
in  any  local  or  special)  form  of  marriage,  the  property  goes  to 


1  (1892),  17  Bom.  758,  at  pp.  761, 
765. 

2  Narmada  (Bai)  v.  Bhagwantrai 
(1888),  12  Bom.  505;  Dalpat  Naro - 
tam  v.  j Bhagvan  Khushal  (1885),  9 
Bom.  301,  at  p.  304 ;  Vijiarangam 
v.  Lakshuman  (1871),  8  Bom.  H.  C. 
0.  C.  244,  at  pp.  260,  261.  See  also 
Mayne’s  “  Hindu  Law,”  8th  ed., 
p.  864. 

3  Below. 

4  Oojabai  v.  Shahajirao  Mahji 
Raje  Bhosle  (Shrimant)  (1892),  17 
Bom.  114. 

5  Hunsraj m  v.  Monghilai  (Bai) 
(1905),  7  Bom.  L.  R.  622. 

6  Kesserbai  (Bai)  v.  Hunsraj  Mo~ 
rarji  (1906),  33  I.  A.  176 ;  30  Bom. 
431 ;  10  C.  W.  N.  802  ;  8  Bom.  L.  R. 
446. 

7  Narmada  (Bai)  v.  Bhagwantrai 

(1888),  12  Bom.  505. 

3  Motiram  Succram  v,  Mayaram 


Barkatram ,  Bom.  P.  J.  for  1880, 
p.  119. 

9  “  Mitakshara,”  chap.  ii.  s.  v. 

para.  6 ;  “  Vyavahara  Mayukha,” 

chap.  iv.  s.  viii.  paras.  18,  19.  See 
ante ,  p.  379. 

10  Banerjee’s  “  Law  of  Marriage,” 
3rd  ed.,  p.  393. 

11  West  and  Biihler,  2nd  ed.,  pp. 
242,  243. 

12  Ante,  pp.  379,  380. 

13  “Law  of  Marriage,”  3rd  ed., 
pp.  893,  394. 

14  “  Hindu  Law,”  2nd  ed.,  pp.  244 
et  seq. 

15  “  Law  of  Marriage,”  3rd  ed., 
pp.  395,  396. 

16  Vijiarangam  v.  Lakshuman 
(1871),  8  Bom.  H.  O.  O.  C.  244,  at 

pp.  260,  261. 

17  Dalpat  Narotam  v.  Bhagvan 
Khushal  (1885),  9  Bom.  301, 
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her  mother,  then  to  her  father ; 1  and  failing  them,  to  her 
father’s  sapindas  in  order  of  their  succession  to  him. 

Devolution  of  Stridhan  according  to  ike  “  Smnii  Chandrika” 

According  to  the  ‘  Smriti  Chandrika,”  which  is  of  con-  „ 

siderable  authority  in  Southern  India,2  the  stridhan  property 
of  a  married  woman  devolves  as  follows  : — 

I.  The  sulka  goes  to  the  uterine  brothers  in  preference  to  Sutkai 
the  mother.3 4 * 

If  the  woman  has  issue. 

II.  The  Anwadeya  (or  Anwadeyika)  siridkana 4  and  tho  Gifts 
pritidaita  siridkana  5  devolve,  as  in  the  case  of  the  “  Mayukha,”  6 *  marriage, 
except  that  widowed  daughters  are  excluded  from  inheriting  husband, 
this  kind  of  stridhan,1  and  that  widows  of  gotraja  sapindas 

have  none  of  the  rights  which  they  have  under  the  Bombay 
system.8 

III.  Yautaka .9 

This  goes  first  to  the  maiden  daughter  and  subsequently 
as  under  the  44  Mitakshara.”  10 

IV.  Other  kinds  of  stridhan . 

The  daughters  who  are  unmarried  and  those  who  are  44  un¬ 
provided  for  ”  11  first  succeed,12  the  subsequent  succession  being 
as  under  the  44  Mitakshara.”  13 

Under  the  Madras  system  the  widows  of  gotraja  sapindas  do  not  take, 


i  “  Vyavahara  Mayukha,”  chap, 
iv.  s.  x.  para.  28  5  “  Mitakshara, 
chap.  ii.  s.  xi.  para.  II ;  Kesserbai 
(Bai)  v.  Hunsraj  Morarji  (1906),  33 
I.  A.  176,  at  p.  197  ;  30  Bom.  431,  at 
pp.  451,  452  ;  10  C.  W.  N.  802,  at 
pp.  813,  814 ;  8  Bom.  L.  R.  446. 

*  It  does  not  supersede  the  “  Mi¬ 
takshara,”  Baju  Grammy  v.  Am- 
mani  Ammal  (1906),  29  Mad.  358  ; 
ante ,  p.  17. 

a  “  Smriti  Chandrika,”  chap.  iv.  s. 
iii.  para.  33 ;  cf.  ante ,  pp.  447,  448, 
452,  and  post,  pp.  456,  460. 

4  Gifts  subsequent  to  marriage,  see 

ante,  p.  437. 

6  Gifts  by  husband  on  account  of 

affection,  ante,  p.  438. 

6  Ante,  p.  452 ;  “  Smriti  Chan¬ 


drika,”  chap.  ix.  s.  iii.  paras.  1-11  ; 
Banerjee’s  “  Law  of  Marriage,”  3rd 
ed.,  pp.  402,  403. 

7  “Smriti  Chandrika,”  chap.  ix. 
s.  iii.  para.  9. 

8  Ante,  pp.  412,  413,  454 ;  Thay - 
ammal  v.  Annamalai  Mudali  (1895), 
19  Mad.  35;  Bandam  Settdh  v. 
Bandam  Mafia  Lalcshmy  (1868),  4 
Mad.  H.  C.  180. 

9  Gifts  at  the  time  c?f  marriage. 

10  Ante,  pp.  448-450. 

11  Ante,  pp.  448,  449. 

12  “Smriti  Chandrika,”  chap.  ix. 
s.  iii.  para.  17. 

I®  Ante,  pp.  448-150  ;  “  Smriti 
Chandrika,”  chap,  ix.  s.  iii.  paras, 
20-24,  29-32, 
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therefore  neither  (he  brother's  widow  1  nor  the  danghtcr-in-law  2  takes 
as  heir. 

4*  On  the  subject  of  succession  to  sindhana,  the  Madhaviya  commentary  8 
generally  follows  the  u  Mitakshara,”  differing  from  it  only  in  the  enumera¬ 
tion  of  the  heirs  after  the  husband  and  the  parents.”  4 


Devolution  oj  Stridhan  according  to  the  Miihila  School . 

Mithiid  school.  According  to  ihe  Mithila  school  the  succession  to  a  married 
woman  is  as  follows  : — 

&-*&’<*•  I.  Sull\i  goes  first  to  the  ut  erine  brothers,  then  to  the  mother, 

and  then  to  the  father.5 

II.  Nuptial  gifts  (jparimi/ya),  which  are  described  as 
“  furniture,  such  as  a  mirror,  combs,  and  so  forth/5  are  shared 
by  the  daughters  ;  and  failing  them,  by  the  sons.6 

This  apparently  applies  to  all  yantaka  stridhan — at  any  rate,  in  the  case 
of  the  woman  being  married  in  the  Brahma  form.7 


III.  Other  kinds  of  stridhan  property  are  shared  by  the 
sons  and  unmarried  daughters  equally.8 

Daughters  who  are  <e  unprovided  for  ”  *  apparently  take  as  if  they 
were  unmarried.10  Tailing  daughters,  sons  apparently  succeed.11  Accord¬ 
ing  to  the  u  Ratnakara,”  12  daughter’s  daughters  and  daughter’s  sons 
come  before  sons. 


Childless 

woman. 


The  succession  to  a  childless  woman  is  as  in  accordance 
with  the  “  Mitakshara.”  13 


1  Thnjammal  v.  Annamahn  Mu- 
dali  (1895),  19  Mad.  35 ;  Kanaltammal 
v.  Ananfhamathi  Animal  (1912),  37 
Mad.  293. 

2  Bandatn  Scitah  v.  Banda m  Malta 
LaMimy  (1868),  4  Mad.  H.  C.  180. 

3  Ante ,  p.  17. 

4  Banerjee’s  u  Law  of  Marriage,” 
3rd  ed..  p.  398.* 

6  “  Vivada  Chintamani  ”  (P.  C. 
Tagore’s  translation),  p.  270. 

4  lhid.t  pp.  268,  269. 

7  Ibid p.  2C8. 

8  Ibid.,  p.  266. 

9  AUe,  pp,  448,  449. 

“Vivada  Chintamani  ”  (P. 
C.  Tagore’s  translation),  p.  267. 

11  2W.,  p.  268, 


12  Table  of  succession  in  Tagore’s 
translation  of  “  Vivada  Chlntamani,” 
p.  xevi. 

13  Ante,  pp.  150,  451  ;  “  Vivada 
Chintamani  ”  (P.  C.  Tagore’s  transla¬ 
tion),  p.  269.  See  Bachha  Jha  v.  Jug - 
mon  Jha  (1885),  12  Calc.  348.  The 
construction  of  Brihaspati’s  text  by 
the  Judicial  Committee  in  Kesscrbai 
(Bai)  v.  Bunsraj  Morarji  (1906),  33 
I.  A.  176,  at  p.  197 ;  30  Bom.  431,  at 
pp.  451,  452  ;  10  C.  W.  N.  802,  at 
pp.  813,  814 ;  8  Bom.  L.  R.  446,  will 
apply  to  Mithila  cases.  This  view 
does  not  agree  with  the  views  ex¬ 
pressed  in  Mohun  Per  shad  Narain 
Singh  v.  Kishen  Kishore  Narain 
Singh  (1893),  21  Calc.  344. 
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According  to  tlic  “  Madana  Farijata,”  1 2  a  eo-wifeV  daughter  or 
daughter’s  son  is  an  heir. 

According  to  the  Mithila  school,  the  sons  of  half  sisters  succeed,3 
A  son  adopted  by  a  woman  according  to  the  Krifrima  form  inherits  her  ^r{[tr^a 
stridhan  property.3 


Devolution  of  Siridhan  according  to  the  Bengal  Schooh 
The  property  (except  the  sulka )4 5  of  a  married  woman  Bengal  school, 
having  children  devolves  as  follows  : — 

I.  Yautaka  siridhanJ 3  Yautaka. 

1.  Unbetrothed  daughters. 

2.  Betrothed  daughters.6 

8.  Married  daughters  having,  or  likely  to  have,  male  issue.7 
4.  Barren  and  childless  widowed  daughters,8 
5  Sons.9 

6.  Daughter’s  sons.10 

The  son  of  a  daughter’s  son 11 *  and  a  daughter’s  daughter 13  do  not  succeed 
to  stridhan  property  according  to  the  Bengal  school. 

7.  Son’s  son. 

8.  Son’s  grandson  in  the  male  line, 13 

9.  Stepson.14 

10.  Son’s  son  of  a  co-wife. 


1  Table  of  Succession  in  P.  C. 
Tagore’s  translation  of  “  Vivada 
Chintamani,”  p.  xvci. 

2  Sreenctrain  Fai  v.  Bhyct  Jha 
(1812),  2  Ben.  Sel.  R.  23,  at  pp.  27, 
28  ;  (2nd  ed.,  29,  at  p.  35). 

8  See  ante,  pp.  201,  202. 

4  Post,  p.  460. 

5  Ante,  p.  435. 

a  **  Daya-Bhaga.,”  chap.  iv.  s.  ii. 
para.  23  ;  “  Daya-Krama  Sangraha,” 
chap.  ii.  s.  hi.  para.  5. 

5  This  includes  a  widow  having  a 
dumb  son  who  is  incompetent  to 
inherit  (ante,  pp.  370,  371),  Charu 
Chunder  Pal  v.  Nobo  Sunderi  Dasi 
(1891),  18  Calc.  327. 

8  Note  to  “  Daya-Bhaga,”  chap.  iv. 

para.  23  (Colebrooke’s  translation) ; 

“Daya-Krama  Sangraha,”  chap.  ii. 

s.  in.  paras.  5,  7.  See  Colebrooke’s 

“  Digest,”  voL  in.  pp.  597,  602,  603. 


9  “  Daya-Bhaga,”  chap.  iv.  s.  ii. 
paras.  13,  17-20.  This  includes 
adopted  sons,  see  ante,  p.  181. 

10  “  Daya-Krama  Sangraha,”  chap, 
ii.  s.  hi.  para.  9. 

11  “  Daya-Bhaga,”  chap,  iv,  s.  ii. 
para.  34  ;  “  Daya-Krama  Sangraha,” 
chap.  ii.  s.  vi.  para.  2. 

12  Banerjee’s  “Law  of  Marriage,” 
3rd  ed.,  p.  429;  Srimth  Ganyo- 
padhya  v.  Sarbamanyala  JDebi  (1868), 
2  B.  L.  R.  A.  C,  144 ;  10  W.  R.  C.  R. 
488;  Madhumcda  Fassi  ( Srimati )  v. 
Lahshan  Chandra  Pal*  (1913),  20  C. 
W.  N.  627.  As  to  the  “  Mitakshara,” 
see  ante ,  p.  449. 

18  “  Daya-Bhaga,”  chap.  iv.  s.  ii. 
paras.  17-21;  “Daya-Krama  San¬ 
graha,”  chap.  ii.  s.  in.  para.  10. 

14  “  Daya-Bhaga,”  chap.  iv.  s.  hi. 
para.  32  ;  “  Daya-Krama  Sangraha,” 
chap.  ii.  s.  iii.  para.  11. 
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Given  By 
lather. 


11.  Son’s  son’s  son  of  a  co-wife.1 2 

II.  Property  given  to  a  woman  by  her  father  at  any  time 
other  than  at  the  time  of  the  marriage  (Pitridatta  ayautaha 
dridhana ).3 

1.  The  unmarried  daughter.3 

2.  Son.4 

8.  The  daughter  having  or  likely  to  have  a  son. 

4.  Daughter’s  son. 

5.  Son’s  son.5 

6.  Son’s  son’s  son. 

7.  Son  of  co- wife. 

8  Co-wife’s  son’s  son. 

9.  Co-wife’s  son’s  son’s  son. 

10.  Barren  daughter,  and  sonless  widowed  daughter.6 

According  to  Dr.  Jogendranath  Bhattacharya,7  “  all  the  general  rules 
relating  to  Yautaka  and  Ayautaha  property  apply  also  to  the  Pitridatta , 
excepting  only  so  far  as  they  are  modified  by  the  special  rule  that  the 
unmarried  daughter  alone  inherits  the  Pitridatta  in  the  first  instance.” 
According  to  Sir  C4.  D.  Banerjee,8  “  the  order  given  in  the  c  Daya-Krama 
Sangraha  ’  is  the  same  as  that  for  the  Yautaka ;  and  it  seems  to  be  in 
accordance  with  the  opinions  of  Jimutavahana  and  of  Raghunandana.” 

III.  Other  siridhan  property.9 

1.  The  son  and  maiden  (unbetrothed) 10  daughter.11 


1  “  Daya-Krama  Sangraha,”  chap, 
ii.  a.  iii,  para.  13  ;  “  Vyavastha  Dar- 
pana,”  2nd  ed.,  p.  714. 

2  “  Daya-Bhaga,”  chap.  iv.  s.  ii. 
para.  16 ;  explained  in  Prosanno 
Kumar  Bose  v.  Sarat  Shoshi  Ghosh 
(1908),  36  Calc.  86 ;  12  C.  W.  N.  924. 

3  This  has  been  held  not  to  include 
a  betrothed  daughter,  Srinath  Gango - 
padhya  v.  Sarbamangala  DeU  (1868), 
2  B.  L.  R.  A.  0. 144 ;  10  W.  R.  0.  R.  488. 

4  Prosanno  Kumar  Bose  v.  Sarat 
Shoshi  Ghosh  (1908),  36  Calc.  86;  12 

C.  W.  N.  924. 

6  This  is  according  to  Colebrooke’s 
translation.  According  to  Siromani’s 
translation,  a  son’s  son  comes  before 
a  daughter’s  son ;  Banerjee’s  “  Law 
of  Marriage,”  3rd  ed.,  pp.  426,  427. 

e  Srikrishna  in  the  “Daya-Krama 

Sangraha  ”  chap.  ii.  s.  v.  p.  3,  places 

these  daughters  before  sons,  but  this 

order  is  not  in  accordance  with  the 

same  author’s  commentary  on  the 


“Daya-Bhaga”  (end  of  chap,  iv.) ; 
see  Prosanno  Kumar  Bose  v.  Sarat 
Shoshi  Ghosh  (1908),  36  Calc.  86,  at 
p.  105 ;  12  C.  W.  N.  924,  at  p.  936  ; 
Bam  Gopal  BhuttacJmrjee  v.  Narain 
Chandra  Bandopadhya  (1905),  33  Calc. 
315,  at  p.  325 ;  10  C.  W.  N.  510,  at 
p.  516. 

7  “Hindu  Law,”  2nd  ed.,  pp. 
594-596. 

8  “Law  of  Marriage,”  3rd  ed., 
p.  426. 

9  “Daya-Bhaga,”  chap.  iv.  s.  ii. 
paras.  1-12 ;  “  Daya-Kiama  San¬ 
graha,”  chap.  ii.  s.  iv.  paras.  1-10. 

10  Srinaih  Gangopadhya  v.  Sarha- 
mangala  DeU  (1868),  2  B.  L.  R.  A.  0. 
144  ;  10  W.  R.  a  R.  488.  See,  how¬ 
ever,  Colebrooke’s  “Digest,”  vol.  iii. 
p.  590. 

11  Basanta  Kumari  Debi  v.  Kamih- 
shya  KumaH  DeU  (1905),  32  I.  A. 
181 ;  33  Calc.  23 ;  10  C.  W.  N.  1 ; 
7  Bom.  L,  R,  904. 
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2.  The  married  daughter  having,  or  who  may  have,  male 
issue.1 

3.  Son’s  son.2 

4.  Daughter’s  son.3 

5.  Son’s  son’s  son. 

6.  The  son  of  a  rival  wife.4 

7.  Her  son’s  son. 

8.  Hor  son’s  son’s  son. 

9.  A  barren  daughter  or  sonless  widowed  daughter.5 


According  to  the  “  Daya-Bhaga,”  6  the  barren  and  widowed  daughters 
come  after  the  daughter’s  son.  Raghunandana  7  and  Srikrishna  8  place 
the  son’s  grandson  after  the  daughter’s  son,  and  Srikrishna  also  interposes 
the  son,  grandson,  and  great  grandson  (in  the  male  line)  of  a  rival  wife 
between  the  son’s  grandson  and  the  barren  and  widowed  daughter.  Sri- 
krishna’s  views  are  said  to  be  usually  accepted  in  this  matter. 9 


Where  a  woman  has  left  no  children,  or  stepsons  or  their  Succession  to 
male  issue,  the  next  group  of  heirs  consist  of  her  parents,  her  woman, 
brothers,  and  her  husband. 

I.  Property  given  to  her  by  her  parents  during  maidenhood,  Gifts  during 
and  gifts  from  her  husband’s  family 10  and  from  her  own  family 
subsequent  to  marriage  (anwadeya),11  devolve  on —  marriage. 

1.  Whole 12  brother. 


1  ec  Daya-Bhaga,”  chap.  iv.  s.  ii. 
para.  9. 

2  “  Daya-Bhaga,”  chap.  iv.  s.  ii. 
para.  11. 

3  Ibid. ,  para.  10. 

4  Gosaien  Chund  Kobraj  v.  KisJien- 
munnee  (1836),  6  Ben.  Sel.  R.  77 
(new  edition,  90).  Sastri  G.  C. 
Sarkar  (“Hindu  Law,”  3rd  ed.,  p. 
416)  puts  him  after  a  son’s  son, 
and  before  a  daughter’s  son. 

B  “  Vyavastha  Darpana,”  2nd  ed., 
p.  733. 

6  Chap.  iv.  s.  ii.  para.  12  ;  G.  *C. 
Sarkar’s  “Hindu  Law,”  3rd  ed., 
p.  415. 

7  G.  C.  Sarkar’s  translation  of  the 
“  Daya-Tattwa,”  p.  53. 

8  Srikrishna’s  Commentary  on  the 
“  Daya-Bhaga,”  chap.  iv.  s.  hi. ; 
“  Daya-Krama  Sangraha,”  chap.  ii. 
s.  iv.  para.  9. 

9  Banerjee’s  “Law  of  Marriage,” 

3rd  ed.,  pp.  419,  420 ;  S,  C.  Sircar’s 


“  Vyavastha  Darpana,”  2nd  cd.,  p. 
718 ;  W.  Macnaghten’s  “  Hindu 
Law,”  vol.  i.  p.  39. 

10  Hurrymohun  Shaha  v.  Shomtun 
Shaha  (1876),  1  Calc.  275;  “Daya- 
Bhaga,”  cliap.  iv.  s.  iii.  paras.  10,  29. 

11  Judoo  Nath  Sircar  v.  Bussimt 

Coomar  Roy  Chowdry  (1873),  11 
B.  L.  R.  286 ;  19  W.  R.  C.  R.  264 ; 
S.  C.  (1871),  16  W.  R.  C.  R.  105 
(gift  by  father  "before  marriage) ; 
Gopal  Chandra  Pal  v.  Ram  Chandra 
Pramanik  (1901),  28  Calc.  311  (gift 
by  father  after  marriage) ;  Ram 
Gopal  BhttMacharjee  v.  Narain  Chandra 
Bandopadhya  (1905),"  33  Calc.  315 ; 
10  C.  W.  N.  510  (Do.);  Mahendra 
Nath  Maity  v.  Giru  Chandra  Maity 
(1915),  19  C.  W.  N.  1287  (gift  by 
brother  after  marriage) ;  “  Daya- 

Bhaga,”  chap,  iv.  s.  hi.  paras.  10,  29. 

12  Debiprasanna  Roy  Chowdhry  v. 
Harendra  Nath  Ghose  (1910),  37  Calc. 
863  ;  15  C.  W.  N.  383. 
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Other 

property, 


Subsequent 
succession  to 
all  property. 


2.  Mother. 

8.  Father. 

4.  Husband. 

Sulka  devolves  in  tho  same  way,  whether  the  woman  has 
left  children  or  not.1 2 

II.  Other  stridhan  property  devolves  as  follows  : — 

(a)  If  she  has  boen  married  in  the  Brahma  form  on— 

1.  Husband.3 

2.  Brother. 

8.  Mother, 

4.  Father.3 

(h)  Where  the  marriage  is  in  the  Asura,  or  apparently  in  a 
local  or  special  form,  the  order  is — 

1.  Mother. 

2.  Father. 

3.  Brother. 

4.  Husband.4 

After  the  above  heirs,  according  to  the  text-books,  stridhan 
property  of  all  kinds,  and  whatever  be  the  form  of  marriage,5 
then  devolves,  according  to  the  interpretation  of  Brihaspati’s 
text,  accepted  by  the  “  Daya-Bhaga,”  6  on  the  sister’s  son,7 
husband’s  sister’s  son,  husband’s  brother’s  son,  brother’s  son, 
son-in-law,  and  husband’s  younger  brother  in  the  following 
order  8  : — 


1  “  Daya-Bhaga,”  chap,  iv.  s.  iii. 
paras.  27,  28. 

2  Bistoo  Per  shad  Burral  v.  JRadha 
Soorder  Nath  (1871),  16  W.  R.  0.  R. 
115;  S.  C.  ibid.  804 ;  “  Daya-Bhaga,” 
chap.  iv.  s.  iii.  paras.  2,  4. 

3  “  Daya-Kraina  Sangraha,”  chap, 
ii.  s.  iii.  paras.  16,  17  ;  Srikriskna’s 
Commentary  on  the  “  Daya-Bhaga  ”  ; 
Macnaghten’s  “  Hindu  Law,”  vol.  i. 
pp.  39,  50 ;  “  Vyavastha  Darpana,” 
2nd  ed.,  pp.  719,  720.  The  “  Daya- 
Tattwa  ”  places  the  mother  before 
the  brother  (chap.  x.  para.  26). 

4  “Daya-Kraina  Sangraha,”  chap, 
ii.  s.  iii.  paras.  19-22 ;  Srikrishna’s 
Commentary  on  the  “Daya-Bhaga,” 
chap,  iv. 

5  “Vyavastha  Darpana,”  2nd  ed., 
pp.  719,  720. 

6  Chap,  iv,  s*  iii.  para.  31.  As  to 


the  interpretation  of  that  text,  sec 
Kesserhai  ( Bai )  v.  Hunsraj  Morarji 
(1906),  33  I.  A.  176,  at  p.  197;  30 
Bom.  431,  at  pp.  451,  452  ;  10  C. 
W.  N.  802,  at  pp.  813,  814 ;  8  Bom. 
L.  R.  446. 

7  This  includes  stepsister’s  son, 

Dasharathi  Kundic  v.  Bipin  Behari 
Kundic  (1904),  32  Calc.  261 ;  9 

C.  W.  N,  119;  Shashi  Bhushan  La - 
hifi  v.  Bajendra  Nath  Joardar  (1912), 
40  Calc.  82  ;  16  C.  W.  H.  1094. 

8  “  Daya-Bhaga,”  chap.  iv.  s.  iii. 

paras.  37, 38  ;  “  Daya-Tattwa,”  chap, 
x.  paras.  27-36 ;  “  Daya-Krama 

Sangraha,”  chap.  ii.  s.  vi.  paras.  1-9 ; 
Banerjec’s  “  Law  of  Marriage,”  3rd 
cd.,  pp.  437-439 ;  Bachha  Jha  v. 
Jugmon  Jha  (1885),  12  Calc.  348,  at 
p.  353. 
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1.  Husband's  younger  brother.1 

2.  Son  of  husbands  elder  or  younger  brother. 

8.  Sister’s  son. 

4.  Husband's  sister’s  son. 

5.  Brother’s  son.1 

6.  Daughter’s  husband. 

It  has  been  held  that  the  son  of  a  eo-vife  is  to  be  preferred  to  the 
daughter's  son  of  the  paternal  grandfather.2 

The  “  Daya-Bkaga,”  3  distinctly  repudiates  the  preference 
of  any  other  persons,  and  after  the  above-named  the  Bengal 
school  places  the  following  : — 

7.  Bather-in-law. 

8.  Husband’s  elder  brother.4 

9.  Her  father-in-law’s  great  grandson  in  the  male  line. 

10.  The  paternal  grandfather  of  her  husband  or  his  issue. 

11.  The  paternal  great  grandfather  of  her  husband  or  his 
issue.5 

12.  The  sakulyas  and  samanodakas  of  her  husband  in  the 
same  order  as  in  the  case  of  the  property  of  males.0 

18.  The  44  Daya-Krama  Sangraha  ”  places  next  the  samann- 
pramras ?  which  would  apparently  mean  the  samcmapramras 
of  her  husband.8 

Jagannatha  fl  places  tbe  woman’s  kindred  on  her  father's  side  as  far 
as  the  tenth  degree,  and  after  them  the  family  of  her  mother  after  her 
husband’s  samanodakas ,  and  makes  no  mention  of  the  samamprauaras. 

If  the  view  of  Brihaspati’s  text  which  has  been  adopted  by  the  Judicial  Construction 
x  of  Brihaa- 

text. 

1  The  husband’s  younger  brother  para.  38  ;  “  Daya-Krama  Sangraha,' ’ 
comes  before  the  widow’s  stepbrother ;  chap.  ii.  s.  vi.  para.  10. 

Debiprasamm  Roy  Ghowdhry  v.  Harm-  5  Colebrooke’s  “  Digest,”  vol,  iii, 
dra  Nath  Ghose  (1910),  37  Calc.  803 ;  p.  023. 

15  C.  W.  N.  383.  In  Toolsey  Bass  6  “Daya-Krama  Sangraha,”  chap. 

Seal  v.  Luckymoney  Dassee  (1900),  ii.  s.  vi.  para.  11,  as  translated  in 
4  C.  W.  N.  743,  at  p.  747,  Sale,  J.,  Banerjee’s  “  Law  of  Marriage,”  3rd 
held  “  with  diffidence  ”  that  a  ed.,  pp.  440,  441,  and^Sircar’s  “  Vya- 
brother’s  son  came  before  the  hus-  vastha  Darpana,”  2nd  ed.,  p.  727. 
band’s  younger  brother  of  the  half  7  Ibid.  The  expression  means  per- 
blood.  3ons  descended  from  the  same 

2  Gosaien  Ghund  Kobraj  v.  Kishcn-  patriarch  in  the  male  line. 

munnee  {Mussummaut)  (1836),  0  Ben.  8  Banerjee's  “Law  of  Marriage,’ 

Sel.  &.  77  (new  edition,  90).  3rd  ed.,  p.  441. 

3  Chap.  iv.  s.  iii.  para.  41.  9  Colebrooke's  u  Digest,”  vol.  iii. 

4  “  Daya-Bhaga,”  chap.  iv.  s.  iii.  p.  623.  See  Banerjee’s  “  Law  of 
para.  39 ;  “  Daya-Tattwa,”  chap.  x.  Marriage,”  3rd  ed.,  pp.  441,  442* 
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Escheat. 


Illegitimate 

children. 


Dancing-girla 
and  prosti¬ 
tutes. 


Committee  in  a  Bombay  case  1  is  to  be  applied  to  the  Bengal  school,  the 
succession,  after  the  husband,  father,  mother,  and  brother  will  devolve,  if 
the  woman  has  been  married  in  the  Brahma  form,  on  the  heirs  of  her 
husband,  and  if  she  has  been  married  in  the  Asura  (or  apparently  if  in  a 
local  or  special  form)  falls  upon  the  heirs  of  her  father. 

Failing  all  the  above-named  stridhan  heirs,  the  Crown  takes 
by  escheat.2 

The  texts  excepted  the  right  of  the  Crown  in  the  ease  of  a  Brahmani 
woman,3  but  this  limitation  is  not  now  effectual. 4 

Illegitimacy  is  not  a  bar  to  the  succession  of  children  to 
their  mother’s  property,5  but  in  a  competition  between  legitimate 
and  illegitimate  children  the  rights  of  the  former  prevail.6 

This  has  no  application  to  the  illegitimate  child  of  a  married  woman. 7 

As  to  the  rights  of  children  by  different  fathers,  see  Arunagiri  Mudali  v. 
Ranganayahi  Ammal  (1897),  21  Mad.  40. 

There  is  a  conflict  of  authority  as  to  the  inheritance  to  the 
property  of  a  dancing-girl  attached  to  a  pagoda,  of  a  prostitute 
or  of  a  woman  who  had  become  degraded  by  unchastity.  The 
earlier  cases  in  Madras  related  to  dancing-girls  attached  to 
pagodas.  The  rights  of  their  illegitimate  issue  to  inherit, 
daughters  taking  before  sons,  were  upheld  by  the  Courts.8 

This  view  has  been  accepted  in  Bombay.9 

Strange 10  lays  down  the  rule  that  on  failure  of  issue  the  property  of  a 
dancing-girl  will  go  to  the  pagoda  to  which  she  is  attached.  In  the  absence 
of  custom  there  seems  to  be  no  real  ground  for  this  rule.11 


1  Kesserbai  (Bai)  v.  Hunsraj  Mo * 
rarjl  (1906),  33 1.  A.  176 ;  30  Bom.  431 ; 
10  C.  W.  N.  802  ;  8  Bom.  L.  R.  446. 

2  See  “  Daya-Krama  Sangraha,” 
chap.  ii.  s.  vi.  para.  13. 

3  “  Daya-Krama  Sangraha,”  chap, 
ii.  s.  vi.  para.  12 ;  Colebrooke’s 
“  Digest,”  vol.  iii.  p.  623. 

4  Sec  Collector  of  Masulipaiam  v, 
Cavaly  Vencafa  Narrainapah  (1860), 
8  M.  I.  A.  500 ;  2  W.  R.  P.  C.  59 ; 
ante,  p.  416. 

b  Mayna  Bai  v.  Vitaram  (1864), 

2  Mad.  H.  C.  196,  at  p.  201 ;  Aruna¬ 

giri  Mudali  v.  Ranganayahi  Ammal 

(1897),  21  Mad.  40  ;  Ohose’s  “  Hindu 

Law,”  2nd  ed.,  658  ;  “  JSTarada  ” 

(JoUy’s  translation,  p.  96)  says : 

a  Let  the  damsel’s  son,  bom  through 


his  mother’s  folly,  whose  father  is  un¬ 
known,  present  the  funeral  cake  to 
the  father  of  his  mother,  and  inherit 
his  property.” 

6  Meenakshi  v.  Muniandi  Panik- 
kan  (1914),  38  Mad.  1144. 

7  J agannath  Raghmiath  v.  Narayan 
(1910), 34Bom. 553;  12  Bom.  L.  R.  545. 

8  Kamakshi  v.  Nagarathnam  (1870), 
5  Mad.  H.  C.  161 ;  Strange’s 
“Manual,”  p.  89,  para.  361.  See 
Narasanna  v.  Gangu  (1889),  13  Mad. 
133  ;  Arunagiri  Mudali  v.  Rangana - 
yaki  Ammal  (1897),  21  Mad.  40. 

9  Jaya  Madhav  v.  Manjunath(  1916), 
19  Bom.  L.  R.  320. 

13  “  Manual,”  p.  89,  para.  362. 

11  See  Banerjee’s  “Law  of  Mar¬ 
riage,”  3rd  ed.,  pp,  407-412. 
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llio  difficulty  UirisuB  <i&  to  other  heirs}.  On  the  one  hand  it 
has  been  held  that  “  with  prostitutes,  the  tie  of  kindred  being 
broken,  none  of  their  relations,  who  remain  undegraded  in  caste, 
whether  offspring  or  not,  inherit  from  them.  Their  issue  after 
their  degradation  succeed.”  *  On  the  other  hand,  it  has  been 
held  that  4 4  prostitution  does  not  sever  the  legal  relation,  and 
therefore  the  degradation  of  a  woman  does  not  in  law  entail 
a  cessation  of  the  tie  of  kindred  between  her  and  the  members 
of  her  natural  family,  or  between  her  and  the  members  of  her 
husband’s  family,” 1  2  and  that  the  ordinary  rules  of  inheritance 
aPPty-3  The  better  authority  is  in  favour  of  the  latter  view. 

In  one  ease  the  right  of  the  husband,4  in  another  that  of  the  stepson,5 
in  a  third  the  right  of  a  daughter,6  and  in  a  fourth  that  of  a  brother's  son  7 
was  maintained. 

There  may  be  a  local  custom  or  usage  by  which  only  degraded  relations 
succeed. 8 

As  to  adoptions  by  dancing-girls  and  prostitutes,  see  ante ,  pp.  163,  164. 


1  Strange’s  “  Manual,”  p.  89,  para. 
363  ;  In  the  goods  of  Kamineymoney 
Betook  (1894),  21  Calc.  697  ,*  Tara 
Munee  Dossea  v.  Motee  Buneanee 
(1846),  7  Ben.  Sel.  R.  273  (new 
edition,  325) ;  Narasanna  v.  Gangu 
(1889),  13  Mad.  133,  at  p.  134; 
Sivasangu  v.  Mined  (1889),  12  Mad. 
277 ;  Mayna  Bai  v,  Uitaram  (1864), 

2  Mad.  H.  C.  196,  at  p.  203 ;  Tripura 

Gharan  Bannerjee  y.  Harimati  JDassi 

(1911),  38  Calc.  495;  15  C.  W.  N. 
807. 

2  Subbaraya  Pillai  v.  Ramasami 

PiUai  (1899),  23  Mad.  171,  approved 
of  in  Narain  Das  v.  Tirloh  Tiwari 
(1906),  29  All.  4 ;  Meenakshi  v.  Mu- 
niandi  Panikkan  (1914),  38  Mad. 
1144 ;  Hiralal  Singha  v.  Tripura 

Gharan  Ray  (1913),  40  Calc.  650  ; 
17  C.  W.  N.  679  (a  Bull  Bench  case), 

which  now  settles  the  law  in  Bengal. 


Cf.  ante,  p.  388.  Sir  Gurudas  Banerjee 
in  the  “  Law  of  Marriage  and  Stri- 
dhan,”  4th  ed.,  pp.  417-425,  combats 
the  view  of  the  above  Bull  Bench  case. 

*  Sarm  Moyee  Bewa  v.  Secretary 
of  State  (1897),  25  Calc,  254  ;  2 
C.  W.  N.  97 ;  Ka?naJcshi  v.  Naga- 
rathnam  (1870),  5  Mad.  H.  C.  161 ; 
Cunningham’s  u  Digest,”  p.  112. 

4  Xarain  Das  v.  Tirlok  Tiwari 
(1906),  29  All.  4. 

6  Subbaraya  PiUai  v.  Ramasami 
Pillai  (1899),  23  Mad.  171. 

6  Tara  v.  Krishna  (1907),  31  Bom. 
495. 

7  Hiralal  Singha  v.  Tripura  Vha- 
rtm  Roy  (1913),  40  Calc.  650 ;  17  C. 
W.  N.  679. 

8  See  Sarm  Moyee  Bewa  v.  Secre¬ 
tary  of  State  (1897),  25  C&le.  254; 
2  C.  W.  N.  97. 
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POWERS  OF  WOMEN  OYER  PROPERTY  INHERITED  BY  THEM. 

Except  in  certain  cases  in  the  Bombay  Presidency,1  a  woman 
who  succeeds  as  heir,  whether  to  a  male  2  or  to  a  female,3  has  not 
complete  dominion  over  the  property  inherited  by  her,  so  as 
to  be  able  to  alienate  it  otherwise  than  in  ease  of  necessity,4 
or  to  a  certain  extent  for  the  spiritual  welfare  of  the  last  full 
owner,5  or  in  case  of  her  validly  accelerating  the  estate  of  the 
reversioner.6  She  does  not  become  a  fresh  stock  of  descent,  and 
on  her  death  it  passes  to  the  then  heir  of  the  last  full  owner,  i,e. 
to  the  person  who  would  have  been  the  heir  of  the  last  full  owner, 
if  such  full  owner  had  died  simultaneously  with  the  limited 
owner.7 


1  Post,  pp.  467,  468. 

2  Cases,  post ,  p.  465,  notes  4,  5,  7. 
5  (Benares  school)  Sheo  Shankar 

Lai  v.  DeU  Sahai  (1903),  30  I.  A. 
202 ;  25  All.  468 ;  7  C.  W.  N.  831, 
reversing  Debt  Sahai  v.  Sheo  Shanker 
Lai  (1900),  22  All.  353 ;  Sheo  Pertab 
Bahadur  Singh  [Lai]  v.  Allahabad 
Bank  (1903),  30  I.  A.  209;  25  All. 
476  ;  7  C.  W.  N.  840  ;  5  Bom.  L.  R. 
833 ;  Chotay  Lall  v.  Chunno  Lall 
(1S78),  6  I.  A.  15;  4  Calc.  744;  3 
C.  L.  JR.  465 ;  S.  C.  in  Court  below 
(1874),  14  B.  L.  R.  235,  at  p.  237; 
Thakoor  Deyhee  { Mussumat )  v.  Baluk 
Pam  ( Rai )  (1866),  11  M.  I.  A.  139; 
10  W.  R.  P.  C.  3 ;  Bhugwandeen 
JOoobey  v.  Myna  Baee  (1867),  11 
M.  I.  A.  487;  9  W.  R.  P.  C.  23; 
(Madras)  Venkatarama  Krishna  Pan 
v.  Bhujanga  Pan  (1895),  19  Mad. 
107  ;  Virasangappa  Shetti  v.  Rudrappa 
Shetti  (1895),  19  Mad.  110 ;  Senga - 
maZathammal  v,  Valaynda  Mudali 
(1867),  3  Mad.  H.  C.  312;  Raju 
Gramarvy  v.  Ammani  Ammal  (1906), 
29  Mad.  358.  (Bengal  school)  Ja- 


gendra  Chandra  JBanerjee  v.  Phani 
Bhushan  Mookerjee  (1915),  43  Calc. 
64 ;  Madhumala  Dassi  ( Srimati )  v. 
Lakshan  Chandra  Pal  (1913),  20 
C.  W.  N.  627 ;  Prankissen  Laha  v. 
Noyanmoney  Dassee  { Sreemnity )  ( 1 879), 
5  Calc.  222  ;  Huri  Loyal  Singh  Sar- 
mana  v.  Grish  Chunder  Mookerjee 
(1890),  17  Calc.  911 ;  Bhoobun  Mohun 
Banerjee  Y.Muddon  MohnnSing  (1877), 
1  Shome’s  L.  R.  C.  R.  3 ;  Prankishen 
Sing  v.  Bhagwutee  (Mussummaut) 
(1793),  1  Ben.  Sel.  R.  4 ;  “Daya- 
JKrama  Sangraha,”  chap.  ii.  s.  iii. 
para.  6. 

4  Post ,  pp.  478  at  seq. 

5  Khub  Lai  Singh  v.  Ajodhya 
Misser  (1915),  43  Calc.  574,  post ,  p. 
480. 

6  Post ,  p.  490. 

7  Moniram  Kolita  v.  Kerry  Koli- 
tany  (1880),  7  I.  A.  115,  at  p.  154; 
5  Calc.  776,  at  pp.  789,  790  ;  6 
C.  JL.  R.  322,  at  pp.  332, 333  ;  Katama 
Natchiar  v.  Rajah  of  Shivagunga 
(1863), *9  M.  I.  A.  543  ;  2  W.  R.  P.  C. 
31. 
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"N^Ar^estate  similar  to  that  acquired  by  a  fen^ai^^Eeir  may  also  bo  created 
by  contra&tT^  ,  or  prescription,1  oijby' will.2 

In  the  case  oim  Lffaft  I  JSF  (J  JJILI1  4  j  4&e Uridhan  heir  of  the  woman  from 
whom  the  deceased  female  inherited,  will  inherit,  or  in  other  words  that 
what  has  once  descended  as  stridhan  does  not  so  descend  again.3 

A  widow’s  estate  is  not  enlarged  in  the  case  of  succession  to  tenancies  by 
sec.  22  of  the  N.  W.  P.  Tenancy  Act,  1901  (Act  II.  N.  W.  P.  C.  of  1901) ; 
BisJieshar  Ahir  v.  Dnkliaran  Ahir  (1916),  38  All.  197. 

As  to  movable  property,  see  post ,  pp.  469,  470. 

Thus  a  widow,4  a  daughter 5  (except  in  Bombay c),  a  mother 7 


1  Meda  Vengamma  v.  Milta  Chela - 
maya  (1912),  36  Mad.  484. 

2  KulUanbutti  Koer  v.  Tidapal  Singh 
(1882),  11  0.  L.  P.  204 ;  Phillips  and 
Trovolyan’s  “  Law  relating  to  Hindu 
Wills,”  2nd  cd.,  pp.  88,  89. 

3  Sheo  Shankar  Lai  v.  Deli  Sahai 
(1903),  30  I.  A.  202  ;  25  All.  468  ; 

7  C.  W.  N.  831 ;  5  Bom.  L.  R.  828; 
Sheo  Pertab  Bahadur  Singh  {Lai)  v. 
Allahabad  Bank  (1903),  30  I.  A.  209; 
25  All.  276  ;  7  O.  W.  N.  840 ;  Ilun 
Doyal  Singh  Sarmana  v.  Grish  OJmnder 
Mookerjee  (1890),  17  Calc.  Oil. 

4  Keerut  Sing  v.  Koolahul  Sing 
(1839),  2  M.  I.  A.  331 ;  5  W.  P.  P.  0. 
131 ;  Collector  of  Masulipatam  v. 
Cavaly  Vencata  Narrainapah  (1861), 

8  M.  I.  A.  529 ;  2  W.  P.  P.  C.  61 ; 
Thakoor  Beyhee  {Mussumat)  v.  Baluk 
Pam  ( Pai )  (1866),  11  M.  I.  A.  139; 
10  W.  R.  P.  0.  5 ;  2  Ind.  Jur.  N.  S. 
106  ;  Bhugwandeen  Dooley  v.  My na 
Baee  (1867),  11  M.  I.  A.  487  ;  9  W.  P. 
P.  C.  23 ;  Moniram  Kolita  v.  Kerry 
Koliiany  (1880),  7  I.  A.  115,  atp.  154  ; 
5  Calc.  776,  at  pp.  789,  790  ;  6  C.  L.  P. 
322,  at  pp.  332,  333 ;  S.  C.  in  Court 
below,  Kery  Kolitany  v.  Moneeram 
Kolita  (1873),  13  B.  L.  P.  1,  at 
p.  5  ;  19  W.  R.  C.  P.  367,  at  p.  368  ; 
Panchcowree  Mahtoon  v.  Kaleechurn 
(1868),  9  W.  P.  C.  P.  490;  Haridas 
Butt  v.  Panganmani  Basi  (1851),  2 
Taylor  and  Bell,  279  ;  “  Vyavastha 
Darpana,”  2nd  ed.,  p.  124  ;  Gwrunath 
Nilkanth  v.  Krishnaji  Govind  (1880), 
4  Bom.  462  ;  Jamiyatram  v.  Jamna 
( Bai )  (1864),  2  Bom.  H.  C.  10  ;  Lak - 
shmibai  v.  Ganpat  Moroba  (1867),  4 
Bom.  H.  C.  O.  C.  150,  at  p.  163 ;  Bha- 
skar  Trimlak  Acharya  v.  Mahadev 
Pamji  (1869),  6  Bom.  H.  C.  O.  C.  1 ; 
Karuppa  Thevan  v.  Alayu  Pillai 
(1881),  4  Mad.  152;  “  Daya-Bhaga,” 

H.L. 


chap.  xi.  s.  i.  para.  61  ;  “  Vyavahara 
Mayukha,”  chap.  iv.  s.  viii.  para.  4; 
“  Viramitrodaya,”  chap.  in.  part  i. 
s.  3  ;  “  Smriti  Chandrika,”  chap.  xi. 
s.  i.  para.  28  ;  “  Vivada  Chintamani  ” 
(P.  C.  Tagore’s  translation),  p.  261  ; 
(widow  of  sapinda  in  Bombay)  Bhar- 
mangavda  v.  Rudrapgavda  (1879), 
4  Bom.  181  ;  Tuljaram  Morarji  v. 
Mathuradas  (1881),  5  Bom.  662 ; 
Madhavram  Mugatram  v.  Dave  Tram - 
balclal  Bhawanishankar  (1896),  21 
Bom.  739.  This  applies  also  to  tho 
widow  of  a  ISTambudhri  Brahmin, 
Vasudevan  v.  Secretary  of  State 
(1887),  11  Mad.  157,  at  p.  165. 

5  Chotay  Ball  v.  Chunno  Lall  (1878), 
6  I.  A.  15 ;  4  Calc.  744 ;  3  C.  L.  P. 
465 ;  Mutta  Vaduganadha  Tevar  v. 
Dorasinga  Tevar  (1881),  8  I.  A.  99 ; 
3  Mad.  290 ;  V enkayamma  Garu 
(Baja  Chelikani)  v.  V enJcataramana- 
yamma  (Baja  Chelikani)  (1902),  29 
I.  A.  156  ;  25  Mad.  678 ;  7  C.  W.  N. 
1  ;  4  Bom.  L.  R.  657  ;  Dowlut  Koocr 
v.  Burmadeo  Sahoy  (1874),  14  B.  L.  P. 
246,  note  ;  22  W.  P.  C.  P.  54  ;  Deo 
Per  sad  v.  Lujoo  Roy  (1873),  14 
B.  L.  P.  245,  note ;  20  W.  P.  C.  P. 
102  ;  Gy  an  Koowur  ( Mussumaui )  v. 
Dookhurn  Singh  (1829),  4  Ben.  Sel.  R. 
330  (new  edition,  420) ;  Sheo  Behai 
Singh  v.  Omed  Konwur  (Mussummat) 
(1840),  6  Ben.  Sel.  P.  301  (new  edition, 
378) ;  Gunga  My  a  v.  Kishen  Kishore 
Chowdhry  (1821),  3  Ben.cSel.  P.  128 
(new  edition,  170) ;  Kattama  Nachia.r 
v.  Borasingar  Tevar  (1871),  6  Mad. 
H.  C.  310. 

6  Post ,  pp.  467,  468. 

7  (Bombay  cases)  Vrijbhukandas 
Bwarkadas  v.  Parvati  (Bai)  (1907),  32 
Bom.  2;  9  Bom.  L.  R.  1187;  Mad- 
havram  v.  Dave  Trambaklal  (1896),  21 
Bom.  739,  at  p.  744 ;  Tuljaram  Morarji 
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and  a  grandmother 1  (except  in  Bombay s)  take  only  a  restricted 
estate. 

She  has  no  greater  right  over  the  self -acquired  property  of  the  last  full 
owner  than  over  the  property  inherited  by  him.3 

The  restriction  applies  to  inams ,  even  though  they  be  enfranchised 
in  the  widow’s  name.4 

A  restricted  female  owner  cannot  alter  the  nature  of  the  estate  held  by 
her.  Thus  a  widow  cannot,  “  by  any  act  or  declaration  of  her  own,  while 
retaining  possession  of  her  husband’s  estate,  give  her  possession  or  estate 
a  character  different  from  that  attaching  to  the  possession  or  estate  of  a 
Hindu  widow,”  5  and  daughters  cannot  by  any  arrangement  alter  the 
rights  of  the  reversionary  heirs.6 

Even  the  whole  body  of  immediate  reversioners  camiot  enlarge  the 
estate  of  a  restricted  female  heir  by  a  release  or  otherwise,7  but  reversioners 
giving  such  release  for  good  consideration  may  be  bound  by  it.8 

The  interest  of  the  widow  is  not  altered  by  a  new  settlement  being  made 


v.  Matburadas  (1881),  5  Bom.  662,  at 
p.  70 ;  Bharmangavda  v.  Rudrapgavda 
(1879),  4  Bom.  181,  at  p.  187; 
Sakharam  Sadashiv  Adhikari  v.  Sita- 
bai  (1879),  3  Bom.  353  ;  Narsappa 
Lingappa  v.  Sakharam  Krishna  (1869), 

6  Bom.  H.  C.  A.  C,  215 ;  Vinayek 

Anundrao  v.  Luxumeehaee  (1861),  1 
Bom.  H.  C.  117.  (It  is  submitted 
that  the  reasons  given  in  Gandhi 
Maganlal  Motichand  v.  Jadab  ( Bai ) 
(1897),  24  Bom.  192  ;  1  Bom.  L.  R. 
574,  for  holding  that  a  grandmother 
takes  an  absolute  estate  in  Bombay 
might  also  be  applied  to  a  mother.) 
(Madras  cases)  P.  Bachiraju  v.  Venka- 
tappadu  (1865),  2  Mad.  H.  C.  402 ; 
Kutti  Ammal  v.  Radakristm  Aiyan 
(1875),  8  Mad.  H.  C.  88.  (Benares 
school)  Jullessur  Kooer  v.  Vggur  Roy 
(1882),  9  Calc.  725  ;  12  C.  L.  B.  460  ; 
P unchan  und  Ojhah  v.  Lalshan  Misser 
(1 865),  3  W.  R.  C.  R.  140.  (Mithila 
school)  Ibid.  ;  “  Vivada  Chinta- 

mani  ”  (P.  C.  Tagore's  translation), 
p.  263.  (Bengal  school)  Boorendm 
Nath  Sen  v.  Hemangini  Dasi  (190S), 
36  Calc.  75;  12  C.  W.  N.  1002; 
Bijya  Dibelt  (Mussummaut)  v.  Un- 
poorna  Dibeh  ( Mussummaut )  (1806), 

1  Ben.  Sel.  R.  162  (new  edition,  215) ; 
Nufur  Mitter  v.  Ram  Koomar  Chut - 
toorjya  (1828),  4  Ben.  Sel.  R.  310 
(new  edition,  393) ;  Eemlutta  Debea 
v.  Goluck  Chunder  Gosayn  (1842), 

7  Ben,  Sel.  R.  108  (new  edition,  127). 

1  Rbmkm  Singh  y.  Ranjit  Singh 

(1878),  1  All  661. 


2  In  Bombay  a  grandmother  takes 
absolutely,  Gandhi  Maganlal  v.  Jadab 
(Bai)  (1899), 24Bom.  192;  IBom.E.R. 
574,  post ,  pp.  467,  468.  See,  however, 
Madhavram  Mugatram  v.  Dave  Tram - 
baklal  (1896),  21  Bom.  739,  at  p.  744. 

3  Namasivaya  Chetti  v.  Sivagami 
(1863),  1  Mad.  H.  C.  374. 

4  Vangala  Dikshatulu  v.  Vangala 
Gavaramma  (1904),  28  Mad.  13.  See 
ante,  p.  439. 

5  Sham  Lall  Mitra  v  Amarendro 
Nath  Bose  (1895),  23  Calc.  460,  at  p. 
473. 

6  Sengamalathammal  v.  Valaynda 
Mudali  (1867),  3  Mad.  H.  C.  312,  at 
p.  317 ;  Kailash  Chandra  Chucker - 
butty  v.  Kashi  Chandra  Chuckerbutty 
(1897),  24  Calc.  339  ;  Gobind  Krishna 
Naram  v.  Abdul  Qayyum  (1903),  25 
All.  546 ;  Kanni  Ammal  v.  Amma* 
kannu  Ammal  (1899),  23  Mad.  504, 

7  Narasimham  v.  Madh a varadugu, 

13  M.  L.  J.  323  ;  Hemchunder  Sanyal 
v.  Sarnamoyi  Debi  (1894),  22  Calc. 
354  ;  Dhoorjeti  Subbayya  v.  Dlioorjeti 
Venkayya  (1906),  30  Mad.  201 ; 

Hargawan  Magan  v.  Baijnath  Das 
(1909),  32  All.  88 ;  contra  Kalichand 
Dutt  v.  Moore  (1837),  1  Fulton,  76; 
“  Vyavastha  Darpana,”  2nd  cd., 
p.  107.  See  Olati  Pulliah  Chetti  v. 
Varadarajulu  Chetti  (1908),  31  Mad. 
474  ;  post ,  pp.  490,  491. 

8  Kali  Kishore  Pal  v.  Abdul  Karim 
(1897),  2  C.  W.  N.  132.  See  Ganpa - 
trao*  Moroji  v.  Vamanrao  Shamrao 
(1908),  10  Bom.  L,  R.  21Q. 
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with  her  by  the  Government 1 2  unless  it  is  quite  clear  from  the  terms  of 
the  settlement  that  it  has  been  so  altered. 

“  The  restrictions  on  a  Hindu  widow's  power  of  alienation  are  in-  Restrictions 
separable  from  her  estate,  and  ,  .  .  their  existence  does  not  depend  on  uot  dependent 
that  of  heirs  capable  of  taking  it  on  her  death.' 5  2  on  ^eira‘ 

The  reason  for  a  woman’s  interest  being  limited  is  that  the  property 
should  not  leave  the  gotra  (family)  of  the  person  from  whom  she  has  in¬ 
herited  it. 

In  the  Bombay  Presidency,  whether  in  places  where  the  inherited . 

“  Mitakshara  ”  or  in  places  wThere  the  “Mayukha”  is  para-  Soinbay/11  1 
mount,  property  inherited  by  a  woman  from  a  male,  or  from 
a  female,  otherwise  than  as  widow,  mother,  daughter-in-law, 
or  widow  of  a  goiraja  sapinda ,  is,  except  so  far  as  it  may  be 
subject  to  her  husband’s  control  during  his  lifetime,3  her 
absolute  and  several  property.  She  can  deal  with  the  property 
inter  vivos  or  by  will,  and  on  her  death  it  descends  to  the  heirs 
of  her  siridhan  property.4 

This  rule  has  been  applied  to  a  woman  inheriting  as  daughter,5  sister,6 
niece,7  or  grandniece.8 

It  was  held  by  a  Pull  Bench  of  the  Bombay  High  Court  in  the  case  of 
Gandhi  Maganlal  Motichand  v.  Jadab  ( JBai )  9  that  a  paternal  grandmother 
in  Gujarat,  inheriting  movable  and  immovable  property  from  her  maiden 


1  See  Kashi  Prasad  v.  Inda  K un- 
war  (1908),  30  All.  490. 

2  Collector  of  Masulipatam  v. 
Gavaly  Tencafa  Narrainapah  (1861), 
8  M.  I.  A.  529,  at  p.  553  ;  2  W.  R. 
P.  C.  61,  at  p.  64. 

3  Ante,  pp.  443,444;  Bhauv.  Baghu- 
nath  Krishna  Gurav  (1905),  30  Bom, 
229  ;  7  Bom.  L,  R,  936. 

4  Ante,  chap.  xiv. 

5  Gulappa  Domingappa  Kurngal  v. 
Tayawa  (1907),  31  Bom.  453  ;  9  Bom. 
L.  R.  834 ;  Bindabai  v.  Anacharya 
(1890),  15  Bom.  200,  at  p.  208; 
Jankibai  v.  Sundra  (1890),  14  Bom. 
612 ;  Bhagirthibai  v.  Kahnujirav 
(1886),  11  Bom.  285;  Baribhat  v. 
Damodharbhat  (1878),  3  Bom.  171 ; 
BulaJcMdas  v.  Keshavlall  (1881),  6 

Bom.  85;  Bahaji  v.  Balaji  Gancsh 

(1881),  5  Bom.  660  ;  Bhau  v.  Baghu - 
mth  Krishna  Gurav  (1905),  30  Bom. 
229,  at  pp.  236,  237 ;  Navalram 

Aimaram  v.  Nandkishor  SHvnarayen 

(1864),  1  Born,  H,  C.  209;  Pranjee* 


vandas  Toolseydas  v.  Dewcooverbace 
(1859) ;  Ibid.,  130  ;  Bukhmani  ( Bai ) 
v.  Kesliavlal  (1907),  9  Bom.  L.  R. 
1293;  Vithappa  v.  Savitri  (1910), 
34  Bom.  510;  12  Bom.  L.  R.  487.  See 
Acharya’s  “  Law  of  Codification,”  pp. 
345  et  seg. 

6  Bindabai  v  Anacharya  (1890), 
15  Bom.  206 ;  Bharmangavda  v.  Bu- 
drapgavda  (18 79),  4  Bom.  181,  at 
p.  187 ;  Bhaskar  Trimbak  Acharya 
v.  Mahadev  Bamji  (1869),  6  Bom. 
H.  C.  O.  O.  1 ;  Vinayek  Annndrao  v. 
Luxumeebaee  (1861),  1  Bom.  H.  C. 
117  ;  S.  C.  on  appeal  (1864),  9  M.  I.  A. 
520  ;  3  W.  R.  P.  C.  41.  * 

7  Madhavram  v.  Dave  Trambaklal 
(1896),  21  Bom.  739,  at  p.  744. 

8  Tuljaram  Morarji  v.  Maihuradas 
(1881),  5  Bom.  662  ;  Madhavram  v. 
Dave  Trambaklal  (1896),  21  Bom. 
739,  at  p.  744. 

9  (1899),  24  Bom.  192 ;  1  Bom, 

L.  R.  574,  ' 
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granddaughter,  takes  an  absolute  interest  in  such  property,1  and  that  on 
her  death  the  property  goes  to  her  heir,  and  not  to  the  heir  of  the  grand¬ 
daughter.  Mr.  Mayne  considered  2  that  this  decision  has  been  impliedly 
overruled  by  the  decisions  of  the  Judicial  Committee  in  Sheo  Shankar 
Lai  v.  Debi  Sakai ,3  and  Sheo  Pertab  Bahadur  Singh  {Lai)  v,  Allahabad 
Bank  A  It  is  submitted,  however,  that  this  does  not  necessarily  follow. 
The  Bombay  decision  was  founded  on  the  peculiar  law  of  that  Presidency. 
Under  that  law  a  grandmother,  as  in  other  places  governed  by  the  Mitak- 
shara  system,  succeeds  qnd  grandmother,  and  not  qua  widow  of  the  grand¬ 
father.  She  has  not,  therefore,  the  limited  estate  which  the  Bombay 
system  of  law  gives  to  the  widows  of  gotrqja  sapindas,5  but  under  that  law 
she  is  treated  as  if  she  were  herself  a  goiraja  sapinda,  and  therefore,  although 
a  woman,  she  is,  by  analogy  to  the  cases  of  sisters  and  nieces,  under  that 
law  entitled  to  an  absolute  estate.  Similarly  the  Bombay  rule  as  to  the 
absolute  character  of  the  estate  of  a  daughter  has  not  been  affected  by  the 
above  decisions  of  the  Judicial  Committee.6  The  same  reasoning  would, 
it  is  submitted,  apply  to  the  case  of  a  mother. 

Where  more  than  one  of  the  same  class  take,  they  each  take  a  several 
interest  without  rights  of  survivorship.7 

It  has  been  laid  down  that  female  heirs  who  have  not 
become  members  of  the  family  of  the  late  owner  by  marriage 
take  absolutely,8  but  there  is  authority  that  the  question  is 
one  of  sapinda  relationship ,  not  of  marriage.9 

In  the  Bombay  Presidency  female  heirs  as  a  general  rule  take 
absolutely.  The  cases  of  dependent  widows,  mothers,  collateral 
sapindas ,  and  daughters-in-law  are  an  exception.  Where  a 
woman  inherits  to  a  male  owner  as  a  widow,  or  as  a  mother, 
or  as  the  wife  of  a  goiraja  sapinda ,  she  takes  only  a  limited 
estate,10  as  in  the  case  of  the  inheritance  of  women  in  other 
parts  of  India. 


1  On  the  ground  that  a  grand¬ 
mother  takes  in  her  own  right,  and 
not  as  widow  of  the  grandfather. 

2  “  Hindu  Law,5’  8th  ed.,  pp.  854, 
855. 

3  (1903),  30  I.  A.  202 ;  25  All. 
468 ;  7  C.  W.  N.  831 ;  5  Bom.  L.  R. 
828. 

4  (1903),  30  I.  A.  209;  25  All. 
476 ;  7  C.  W.  N.  840 ;  5  Bom.  L.  R.  833. 

5  Ante ,  p.  467. 

6  See  Bhau  v.  Raghwnath  Krishna 
Gurav  (1905),  30  Bom.  229,  at  pp. 
236,  237 ;  7  Bom.  L.  R.  936. 

7  Vithappa  v.  Savitri  (1910),  34 
Bom.  510 ;  12  Bom.  L.  R.  487  ; 
Riikhrmni  ( Bai )  v.  Keshavlal  (1907), 
9  Bom.  L.  R.  1293. 

8  Bhau  v.  RaghunatkKmhm  (1905) , 


30  Bom.  229,  at  p.  237,  approved  of 
in  Vrijhhukandas  v.  Parvati  {Bai) 
(1907),  32  Bom.  26,  at  p.  29  ;  9  Bom. 
L.  R.  1187 ;  Tuljaram  Morarji  v. 
Mathuradas  (1881),  5  Bom.  662,  at 
p.  664  ;  Rindabai  v.  Anacharya  (1890), 
15  Bom.  206 ;  Madhavram  v.  Dave 
Trambaklcd  (1896),  21  Bom.  739 ; 
Dhondi  v,  Radhabai  (1912),  36  Bom. 
546  ;  14  Bom.  L.  R.  569. 

9  Gandhi  Magardal  v.  Jadab  {Bai) 
(1899),  24  Bom.  192,  at  p.  213  ;  1 
Bom.  L.  R.  574. 

10  See  Dhondi  v.  Radhabai  (1912), 
36  Bom.  546 ;  14  Bom.  L.  R.  569 ; 
Gadadhar  Bhat  v.  Chandrabhagabai 
(1892),  17  Bom.  690  ;  Tuljaram 
Morarji  v.  Mathuradas  ( 1881),  5  Bom. 
662  ;  ante,  p.  465,  note  4. 
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6i  The  principle  of  dependence,  which  perhaps  governs  the  extent  of 
power,  may  regulate  the  exceptions  where  widowed  females  inherit  from 
males,  but  in  all  other  cases  the  rule  of  absolute  dominion  mast  be  allowed 
to  prevail.”  1 

In  the  case  of  a  deceased  maiden  daughter  property  inherited  Maiden 
by  her  from  her  mother  is  said  to  pass  (at  any  rate  in  Madras) daughteiv 
by  a  special  rule  under  which  she  becomes  as  much  an  absolute 
owner  as  her  mother,2  but  there  is  authority  to  the  contrary.3 4 

The  text  of  the  “  Mitaksliara,”  1  upon  which  this  rule  is  said  to  be  based, 
does  not  seem  to  give  her  greater  rights  than  any  other  female  heir  to 
stridhcm  property. 

t£  A  sonless  widow  of  a  Saraogee-Agarwala  takes  by  the  custom  of  Jains, 
the  sect  a  very  much  larger  dominion  over  the  estate  of  her  husband  than 
is  conceded  by  Hindu  law  to  the  widows  of  orthodox  Hindus  ;  that  is, 
she  takes  an  absolute  interest,  at  least  in  the  self -acquired  property  of  her 
husband.  ...”  5 6 

In  the  case  of  ancestral  property,  she  takes  only  the  interest  which  is 
taken  by  an  orthodox  Hindu  widow.0 

A  widow  or  other  limited  heir  has  no  greater  power  over  Movable 
the  movable  property  inherited  by  her  than  she  has  over  the  property* 
immovable  property  according  to  the  schools  of  Bengal  7  and 
Benares.8  The  Madras  High  Court  has  taken  the  same  view 
as  to  the  law  prevalent  in  Southern  India.9 

The  law  in  Bombay  on  this  subject  is  not  so  settled. 


1  Gandhi  Maganlal  Motichand  v. 
Jadab  ( Bai )  (1899),  24  Bom.  192,  at 
p.  214 ;  1  Bom.  L.  R.  574. 

2  See  Narasayya  v.  Venkayya ,  2 
Mad.  L.  J.  149,  explained  in  Venka- 
taramakrishna  Rau  v.  Bhujanga  Rau 
(1895),  19  Mad.  107,  at  p.  109  ,*  Gandhi 
Maganlal  Motichand  v.  Jadab  (Bai) 
(1899),  24  Bom.  192 ;  1  Bom.  L.  R.  574. 

3  Janakiseity  Sooryudu  v.  Miryala 
Hanumayya  (1909),  32  Mad.  521 ; 
see  Virasangappa  Shctfi  v.  Rudrappa 
Shetti  (1895),  19  Mad.  110. 

4  Chap.  ii.  s.  xi.  para.  30. 

5  Sheo  Singh  Rai  v.  Dakho  (Mus- 
sumat)  (1874),  6  N.  W.  P.  382,  at 
p.  411,  approved  on  appeal  (1878),  5 
I.  A.  87,  at  p.  110  ;  1  All.  688,  at 
p.  704 ;  Shimbhu  Nath  v.  Gayan 
Qhand  (1894),  16  All.  379;  Harnabh 
Pershad  v.  Mandil  Dass  (1899),  27 
Calc.  379. 

6  Shimbhu  Nath  v.  Gayan  Chard 


(1894),  16  All.  379. 

7  Durga  Nath  Pramanik  v.  Chinta- 

moni  Dasi  (1903),  31  Calc.  214 ;  8 
C.  W.  N.  li  ;  Kashinath  Basak  v. 
Harasundari  Dasi  (1826),  “  Vya- 

vastha  Darpana,”  2nd  ed.,  97 ; 
Clarke’s  “  Rules  and  Orders,”  p.  91 ; 
S.  C.  in  Court  below*  Cossinaut 
Bysack  v.  Hurroosoondry  Dossee 
(1819),  2  Morley’s  “  Digest,”  198; 
Thakoor  Deyhee  (Mussumat)  v.  Baluk 
Ram  (Rai)  (1866),  11  M.  I.  A.  139, 
at  p.  175  ;  10  W.  R.  P.  C.  3,  at  p.  9. 

8  Bhugwandeen  Doobey  v.  Myna 
Baee  (1867),  11  M.  I.  A.  487;  9 
W.  R.  P.  C.  23. 

9  Narasimha  v.  Venkatadhri  (1885), 
8  Mad.  290  ;  Buchi  Ramayya  v.  J aga- 
pathi  (1884),  8  Mad.  304.  There 
were  decisions  in  the  Madras  Sudder 
Court  to  a  contrary  effect,  see 
Norton’s  L.  C.  pp.  648,  652. 
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It  is  clear  that  in  those  districts  of  the  Bombay  Presidency  where  the 
“  Mitakshara”  is  supreme,1  she  has  no  greater  power  than  in  Bengal  or 
Benares,2  It  is  also  clear  that  even  in  territories  governed  by  the  “  May- 
ukha  ”  a  widow  has  no  testamentary  power  of  disposition  over  movables 
which  have  been  inherited  by  her  from  her  husband,3  and  that  on  her  death 
they  do  not  pass  to  her  heirs,  and  are  not  available  in  their  hands  for  the 
payment  of  her  debts.4  She  may  exercise  a  power  given  to  her  by  the  will 
of  her  husband.5  “  Even  in  the  4  Mayukha  ’  there  is  not  a  text  which 
distinctly  and  definitely  supports  the  widow’s  absolute  dominion  and  power 
over  movables  inherited  from  her  husband.”  6  There  is,  however,  con¬ 
siderable  judicial  authority  that  in  cases  governed  by  the  “  Mayukha  ”  a 
widow  or  other  female  owner  can  dispose  of  the  movable  property  during 
her  lifetime.7 

“  It  is  observed  by  Mr.  Mayne,  in  s.  229,  that  the  power  must  generally 
be  taken  to  be  limited  to  such  necessary  or  suitable  purposes  as  would 
come  within  the  ordinary  power  of  the  head  of  a  household.  We  should 
prefer  to  say  that  the  nature  of  movable  property  being  such  that  in  many 
cases  conversion  is  essential  to  its  enjoyment,  the  widow  is  not  precluded 
from  converting  it,  but  must  preserve  the  capital,  unless  the  expenditure 
of  it  is  necessitated  by  the  insufficiency  of  the  income  to  provide  for  her 
maintenance,  subject,  nevertheless,  to  a  power  to  dispose  of  a  moderate 
portion  for  works  of  piety.”  8 

Under  the  Mitliila  law  a  childless  Hindu  -widow,  although 
she  cannot  alienate  the  immovable  property,  has  an  absolute 
right  over  the  movable  property  inherited  from  her  husband, 
and  can  alienate  it  in  any  manner  she  pleases.9 


1  Ante ,  p.  19. 

2  Pandharinath  Vishvanath  v.  Go- 
tind  Shivram  (1907),  32  Bom.  59; 
9  Bom.  L.  R.  305.  See  Gadadhar 
Bhat  v.  Chandrabhagabai  (1892),  17 
Bom.  690. 

a  Ohamanlal  Magardal  Ska  v.  Poshi 
Qanesh  Motichand  (1904),  28  Bom. 
453 ;  6  Bom.  L.  R.  460,  following 
Qadadhar  Bhat  v.  Chandra bhagabai 
(1892),  17  Bom.  690.  See  Earilal 
Harji  vandas  v.  Pranvalavdas  Parbhu- 
das  (1888),  16  Bom.  229;  Motilal 
Lalubhai  v.  Eatilal  MaMputram  (1895), 
21  Bom.  170. 

4  Jamna  {fiai)  v,  Bhaishankar 

(1891),  16  Bom.  233. 

6  Motilal  Lalubhai  v.  Eatilal  MaM¬ 
putram  (1895),  21  Bom.  170. 

6  Pandharinath  v.  Govind  (1907), 
32  Bom.  59,  at  p.  73 ;  9  Bom.  L.  R. 
1305. 

7  Bechur  Bhugwan  v.  LuJcmee 

(Baee)  (1863),  X  Bom.  H.  C.  56; 

Vinayek  Anundrao  v.  Luxumeebace 


(1861),  1  Bom.  H.  O.  117;  Pranjee - 
vandas  v.  Pewcooverbaee  (1859),  1 
Bom.  H.  C.  130 ;  Lahsmibai  v. 
Ganpat  Moroba  (1867),  4  Bom. 

H.  C.  O.  0.  150,  at  p.  162.  In 
Bhagirthibai  v.  Kahnujirav  (1886), 
11  Bom,  285,  at  p.  297,  West,  J., 
says  that  the  widow’s  absolute  right 
to  movable  property  inherited  from 
her  husband  has  never  been  seriously 
questioned  in  Bombay.  See  also 
Balvardrav  v.  Purshotam  (1872),  9 
Bom.  H.  C.  99,  at  p.  Ill ;  Tuljaram 
Morarji  v.  Mathuradas  (1881),  5 
Bom.  662,  at  p.  670  ;  Pamodar  Mad - 
howji  v.  Purmanandas  (1883),  7  Bom. 
155,  at  p.  163. 

8  Narasimha  v,  Venhatadri  (1885), 
8  Mad.  290,  at  p.  293,  referred  to  in 
Gadadhar  Bhat  v.  Chandrabhogabai 
(1892),  17  Bom.  690*  at  pp.  703, 
704. 

9  Birajun  Koer  v.  Luckmi  Narain 
Mahata  (1884),  10  Calc.  392  ;  Poorga 
Payee  v.  Poornn  Payee  (1886),  5 
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Even  whore  a  woman  has  power  to  dispose  of  property  wm. 
inherited  by  her  by  an  act  inter  vivos,  she  cannot  dispose  of 
it  by  will,1  and  if  it  has  not  been  disposed  of,  it  passes  to  the 
next  heir.2 

As  to  the  interest  taken  by  a  mother  or  grandmother  in  property  Share  on  par- 
allotted  to  her  on  partition,  see  ante,  pp.  335,  336.  tition. 

The  whole  estate  is  vested  in  the  widow  or  other  restricted  Nature  of 

of 

female  owner.3  She  completely  represents  it.4  She  is  entitled  widow  or 
to  the  absolute  possession  of  it,5  and  the  full  enjoyment  of  its  fema^hefr!^ 
produce,  which  she  can  spend  without  being  accountable  to 
any  one.6  She  cannot  waste  the  corpus  of  the  property,  nor 
can  she  alienate  it  beyond  her  lifetime,7  except  for  purposes  of 
necessity  or  with  the  assent  of  the  next  reversioners,  i.e .  of 
the  persons  who  are  at  the  time  of  the  alienation  heirs  of  the  last 
full  owner.8  All  acts  for  the  benefit  of  the  estate  or  for  necessity 
bind  the  estate.9 

During  her  lifetime  no  one  eke  has  any  interest  in  the  estate. 10 

“  It  is  clear  that  under  the  Hindu  law  the  widow,  though  she  takes  as 
heir,  takes  a  special  and  qualified  estate.  Compared  with  any  estate  that 
passes  under  the  English  law  by  inheritance  it  is  an  anomalous  estate.  It 


W.  R.  0.  R,  141  ;  Sreenarain  Hat  v. 
Jikya  Jha  (1812),  2  Ben.  Sol.  R.  23, 
at  p.  27  (new  edition,  29,  at  p. 
30) ;  “  Vivada  Chintamani  ”  (Tagore’s 
translation),  pp.  261,  262. 

1  For  instance  she  cannot  by  will 
create  a  charge  on  her  husband’s  im¬ 
movable  property  for  the  purpose  of 
paying  debts  incurred  for  necessary 
purposes;  Vishvanalh  v,  Narayan 
(1903),  5  Bom.  L.  R.  314. 

s  Thakoor  Dcyhee  ( Mussumai )  v. 
Baluk  Ham  (Rai)  (1886),  11  M.  I.  A. 
139;  10  W.  R.  P.  C.  3  ;  Gadadhar 
Bhal  v.  Chandrabhagabai  (1892),  17 
Bom.  090  ;  Ilartlal  Harjivandas  v. 
Pranvalavdas  Parbhudas  (1888),  16 
Bom.  229.  See  “  Vivada  Chinta- 
mani,”  pp.  201,  202. 

3  Janaki  Ammal  v .  Narayanasami 
Aiyer  (19J0),  43  I.  A.  207  ;  39  Mad. 
034;  20  O.  W.  N.  1323  ;  18  Bom. 
L.  R.  850;  Anandibai  v.  Rajaram 
Ohintaman  Pethe  (1897),  22  Bom.  981 ; 
Kamamdhani  Venkata  Rubbaiya  v. 
Joy sa  Narasingappa  (1800),  3  Mad. 
H,  0.  110, 


4  Kery  Kolitany  v.  Moneeram  Ko - 
iita  (1873),  13  B.  L.  R.  1,  at  p.  53; 
19  W.  R.  C.  R.  307,  at  p.  396  ;  Bhala 
Nahana  v.  Parbhu  Ilari  (1877),  2  Bom. 
67,  at  pp.  73,  74,  and  cases  therein 
cited ;  Karimuddin  ( Mnnsht )  v.  Go- 
bind  Krishna  Narain  (Kunwar)  (1909), 
36  I.  A.  138  ;  31  All.  497  ;  13  C.  W.  N. 
1117  ;  11  Bom.  L.  R.  911. 

6  Kashinath  Basak  v.  llarasmidari 
Dasi  (1826),  Clarke’s  “Rules  and 
Orders ;  ”  Montriou’s  “  Cases  of 
Hindu  Law,”  p.  495;  £<  Vyavastha 
Darpana,”  2nd  ed.,  p.  97  ;  Biswanath 
Chandra  v.  Khantomani  Dasi  (1871), 
6  B.  L.  R.  747. 

0  Kamavadhani  Venkata  Subbaiya 
v.  Joy 8a  Narasingappa  (1866),  3  Mad. 
H.  C.  110  ;  In  the  ] goods  of  Harenr 
dranarayun  (1853),  4  B.  L.  R.  O.  C. 
41,  note. 

7  Post ,  p.  477. 

*  Post,  pp.  486,  487. 

9  Radasi  Koer  v.  JRamgobind  Singh 
(1911),  15  C.  W.  K  857. 

10  Post,  p.  499. 
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is  a  qualified  proprietorship,  and  it  is  only  by  the  principles  of  Hindu  law 
that  the  extent  and  nature  of  the  estate  can  be  determined.”  1 

“  A  widow  who  succeeds  to  the  estate  of  her  husband  in  default  of  male 
issue,  whether  she  succeeds  by  inheritance  or  survivorship  .  .  .  does  not 
take  a  mere  life  estate  in  the  property.  The  whole  estate  is  for  the  time 
vested  in  her  absolutely  for  some  purposes,  though  in  some  respects  for 
only  a  qualified  interest.  Her  estate  is  an  anomalous  one,  and  has  been 
compared  to  that  of  a  tenant  in  tail.  It  would  perhaps  be  more  correct 
to  say  that  she  holds  an  estate  of  inheritance  to  her  and  the  heirs  of  her 
husband.”  2 3 

But  the  estate  of  a  Hindu  widow  is  very  different  from  a  mere  life 
estate.  The  case  of  Kashinath  Basah  v.  Harasundari  Dasi  3 . . .  establishes 
that  the  estate  of  the  widow  is  something  higher  than  a  life  estate,  that  it 
entitles  her  to  the  possession  of  the  property  without  restriction ;  and 
that  she  has  a  qualified  power  of  disposition  in  it,  the  limits  of  which  it  is 
difficult,  if  not  impossible,  to  define  further  than  by  saying  that  the  pro¬ 
priety  of  any  particular  exercise  of  that  power  must  depend  on  the  circum¬ 
stances  in  which  it  is  made,  and  must  be  consistent  with  the  general 
principles  of  Hindu  law  regarding  such  dispositions.  The  cases  of  Oojul- 
rnonee  Dossee  v.  Sayormome  Dossee  and  Hurry  Dos *  Dait  v.  Runjunmonee 
Dossee ,4  which  have  established  in  this  Court  the  right  of  the  reversionary 
heirs,  though  their  interest  is  only  contingent,  to  maintain  a  suit  to 
restrain  waste  by  the  widow  5  (particularly  the  latter  case  in  which  the  late 
Chief  Justice  entered  at  large  into  the  nature  of  the  widow’s  estate)  are 
quite  consistent  with  what  I  have  above  stated.  Sir  Lawrence  Peel  there 
says :  ‘  The  estate,  though  sometimes  so  expressed  to  he,  is  not  an  estate 
for  life  ;  when  a  widow  alienates  she  does  so  by  virtue  of  her  interest,  not 
of  a  power,  and  she  passes  the  absolute  interest,  which  she  could  not  do  if 
she  had  but  a  life  estate.’  ”  6 

Different  Her  position  is  different  from  that  of  a  manager.  “  A  manager  stands 

from  manager.  a  different  position.  He  can  act  only  with  the  assent,  express  or  implied, 
of  the  body  of  coparceners.7  In  the  widow's  case  the  coparceners  are 
reduced  to  herself,  and  the  estate  centres  in  her.”  8 
Acknow-  As  a  reversioner  does  not  derive  title  through  the  restricted  heir,  an 

lodgment.  acknowledgment  of  a  right  or  liability  by  her  does  not  under  the  existing 
limitation  law  9  bind  the  reversioner.10 


1  Collector  of  Masulipatam  v. 
Cavaly  Tenccita  Xarraincipah  (1861), 
8  M.  I.  A.  529,  at  p.  550  ;  2  W.  R. 
P.  C.  61,  at  p.  61. 

2  Moniram  Kolita  v.  Kerry  Koli - 

tany  (1880),  7  I.  A.  115,  at  p.  154; 
5  Calc.  776,  at  pp.  789,  790;  6 
C.  L.  R.  322,  at  pp.  332,  333.  See 
Bliala  Nahana  v!  Parbhu  Hari  (1877), 
2  Bom.  67,  at  pp.  73,  74,  and  cases 
there  cited ;  Katama  NatcMar  v. 
Rajah  of  SMvagunga  (1863),  9 

M.  I.  A.  543  ;  2  W.  R.  P.  C.  31. 

3  (182C),  Clarke  91 ;  Montriou’s 

“  Cases  of  Hindu  Law,”  p.  495 ; 

“  Vyavastha  Darpana,”  2nd  ed., 

p.  97. 


4  (1851),  2  Taylor  and  Bell,  p. 
279  ;  “  Vyavastha  Darpana,”  2nd  ed., 
p.  125 ;  Sev.  657. 

5  See  post,  pp.  501,  502. 

G  Jadomoney  Dabee  v.  Sarada  Pro - 
sanno  Mookerjea  (1856),  1  Boul.  120, 
at  p.  129. 

7  See  ante ,  p.  274. 

8  Chimnaji  Govind  Godbole  v.  Dm- 
kar  Dhondev  Godbole  (1886),  11  Bom. 
320,  at  p.  324. 

9  Act  IX.  of  1908,  s.  19.  , 

10  Shib  Shankar  Lai  v.  Soni  Ram 
(1909),  32  All,  33  ;  affirmed  on  appeal, 
Soni  Ram  v.  Kanhaiya  Lai  (1913), 
35  All.  227 ;  17  C.  W.  X.  605 ;  15 
Bom.  L.  R.  489. 
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The  Court  will  not  interfere  with  the  action  of  the  limited  interference 
female  owner,  unless  it  is  shown  that  there  is  danger  from  Wlth  h?r  acts" 
the  mode  in  which  she  is  dealing  with  the  property,  or  that  her 
acts  have  endangered  the  estate  or  the  reversion.1 

“  A  bill  filed  by  the  presumptive  heir  in  succession  against  the  imme¬ 
diate  owner  who  has  succeeded  by  inheritance,  must  show  a  case  approach¬ 
ing  to  spoliation,  must  enable  the  Court  to  see  that  there  is  probable 
ground  for  apprehending  that,  unless  an  injunction  be  granted  to  restrain 
some  threatened  or  impending  act,  ultimate  loss  to  tho  heirs  who  may 
come  into  possession  by  succession  will  ensue.  It  is  not  enough  to  make 
out  that  some  gift  has  been  made  or  some  disposition  taken  place,  or  that 
such  is  about  to  be  made  or  to  take  place,  which  the  law  would  not  support. 

The  estate  of  the  female  owner,  her  own  personal  estate,  might  be  large, 
and  adequate  to  repay  ten  times  over  the  alleged  spoliation,  and  there 
might  not  be  the  remotest  prospect  of  loss,  and  the  thing  alienated  might 
have  no  specific  peculiar  value.”  2 

The  mere  fact  of  the  widow  keeping  in  hand  for  about  three  months 
part  of  the  corpus  for  the  alleged  purpose  of  an  eligible  investment  does 
not  amount  to  waste,  nor  is  it  in  derogation  of  the  rights  of  those  entitled 
to  reversion.3 

If  there  be  an  apprehension  of  waste  of  movable  property  allotted  to 
a  widow  on  partition,  provision  may  be  made  in  the  final  decree  to  safe¬ 
guard  the  interests  of  the  reversioners.4  In  one  case  the  Bombay  High 
Court  5  required  a  sum  of  money  to  wrhich  a  widow  was  entitled  as  such 
to  be  secured  for  the  benefit  of  the  reversion,  hut  in  another  case  the 
Calcutta  High  Court  held  that  she  cannot  be  compelled,  without  proof  of 
waste,  to  give  security  for  the  value  received  by  her  of  lands  belonging  to 
her  husband’s  estate  taken  by  a  railway  company.6  The  Court  may  now' 
direct  the  investment  of  the  proceeds  of  land  belonging  to  a  restricted  heir 
which  has  been  acquired  for  public  purposes.7 

u  The  principle  that  a  Hindu  widow  is  entitled  to  the  uncontrolled 
possession  of  property,  movable  and  immovable,  of  her  deceased  husband, 
is  clearly  laid  down  by  Lord  Gifford  in  Cossimtli  Bysack  v.  Hurrosoondry 
Bossee,s  ,  .  .  The  general  apprehension  of  danger  that,  if  personal  pro¬ 
perty  be  entrusted  to  a  Hindu  widow,  there  is  every  probability  of  its  being 
parted  with,  and  if  so,  it  may  not  be  recovered,  is  an  element  which  cannot 

1  Hurrydoss  Butt  v.  Vppoornah  5  Qambhirmcd  v.  Eamirmal  (1896), 

Bossee  (1856),  6  M.  I.  A.  433.  See  21  Bom.  747. 

post ,  pp.  501,  502.  6  Hindoo  Bassinet  Bossee  v.  Bolie 

2  Haridas  Butt  v.  Ranganmani  Dasi  Chand  Sett  (1864),  I  W.  R.  C.  R. 

(1851),  2  Taylor  and  Bell,  279  ;  “  Vya-  125. 

vastha  Larpana,”  2nd  ed.,  127  ;  Sev.  7  Land  Acquisition  Act  (I.  of  1894), 

657.  See  Hurrydoss  Butt  v.  Uppoor -  s.  32  ;  see  Mrinalini  Bctsi  v.  Abinash 
nah  Bossee  (1856),  6  M.  I.  A.  433.  Chandra  Butt  (1910),  14  C.  W.  N. 

3  Hurrydoss  Butt  v.  Vppoornah  1024. 

Bossee  (Sreemutty)  (1856),  6  M.  I.  A.  8  (1826),  Clarke’s  “  Rules  and 

433.  Orders,”  App.  91 ;  Montriou’s  **  Cases 

4  Burga  Nath  Pramanik  v,  Chinia -  of  Hindu  Law,”  p.  495  ;  <c  Vyavastha 

moni  Bassi  (1903),  31  Calc,  214 ;  8  Larpana,”  2nd  ed.,  p.  97 

0.  W.  N.  11. 
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Where  more 
than  one 
widow. 


Additions  to 
estate. 


Aceumula-^ 
turns.  j[ 


be  allowed  to  exist  or  considered  consistently  with  the  views  of  the  Privy 
Council  in  the  case  last  cited.  The  danger  must  be  established  not  as  a 
matter  of  probable  speculation,  but  as  one  of  reasonable  certainty  to  the 
satisfaction  of  the  Court.15  1 

There  is  authority  that  -where  there  is  more  than  one  widow  the  elder 
widow  has  the  preferable  claim  to  the  management  of  the  property.* 

Two  or  more  widows  may  by  an  agreement  inter  se,  not  prejudicial  to 
the  rights  of  the  next  heir  in  succession,  provide  for  the  distributive  enjoy¬ 
ment  of  the  benefit  of  the  joint  property  by  an  apportionment  thereof.'1 2 3 

Where  additions  arc  made  to  an  estate  by  a  restricted 
female  owner  with  the  intention  that  they  should  form  part 
of  the  estate,  such  additions  pass  with  the  estate  and  not  to 
the  heirs  of  such  owner,  though  they  have  been  made  with 
funds  over  wThich  she  has  absolute  powers  of  disposal. 

Buck  intention  will  be  presumed  in  the  case  of  the  erection  of  buildings 
on  land  belonging  to  the  estate. 4 

A  widow  or  other  restricted  female  owner  may  use  for  her 
own  purposes  and  may  alienate  the  income  of  the  estate  which 
has  accumulated  in  her  hands,  or  which  has  accumulated  in 
the  hands  of  some  other  person  from  whom  she  recovers  it.5 

“  The  true  test  to  be  applied  to  cases  of  this  description  is  to  determine 
from  the  surrounding  circumstances  the  intention  of  the  widow.  Did  she 
intend  to  treat  the  disputed  property  as  part  and  parcel  of  the  estate  of 
her  husband,  or  did  she  treat  it  as  a  temporary  saving  liable  to  be  applied 
by  her  subsequently  for  her  own  purposes  ?  ”  6 

Should  there  be  no  proof  of  any  distinct  intention  to  appropriate  to 
herself  investments  made  from  income  or  accumulations  of  income,  they 
will  be  considered  accretions  to  the  estate.7 


1  Per  Paul,  J.,  in  Biswa  nath  Chan¬ 
dra  v.  Khantomani  Dad  (1871),  6 
B.  L.  R.  747,  at  p.  751. 

2  Jijoyicunba  Bayi  Saiba  {H.  II.  M.) 
v.  Kamakshi  Bayi  Saiba  (H.  H.  AT.) 
(1808),  3  Mad.  H.  C.  424. 

3  Ibid,  at  p.  453  ;  Mahademppa  v. 
Basagawda  (1905),  29  Bom.  340 ;  7 
Bom.  L.  R.  238. 

4  Venkata  Karasimha  Appa  Bao 
Bahadur  ( Bajah )  v.  Venkata  Puru- 
shothama  Jagannadha  Gopala  Bow 
Bahadur  (Bajah  Surenani)  (1908), 

31  Mad.  321 ;  Fakir  a  Dobey  v.  Gopi 
Lai  (1880),  6  C.  L.  R.  GO. 

6  Soorjeemoney  Dossec  ( Srmmvity ) 
v.  Dmobundoo  MuUiek  (1862),  9 

M.  I.  A.  123  ;  Pannabl  Seal  v.  Bama- 
sundari  Dad  (1871),  6  B.  L.  R.  732  ; 


Sowdaminee  Dossce  v.  Administrator 
General  of  Bengal  (1892),  20  I.  A. 
12  ;  20  Calc.  433  ;  Isri  Dut  Boer  v. 
Hansbutti  Koerain  (Mussumut)  (1883), 
10  I.  A.  150,  at  p.  158;  10  Calc. 
324,  at  p.  334 ;  13  C.  L.  R.  418,  at 
p.  424;  Saminatha  Pillai  v.  Manik - 
kasami  Pillai  (1899),  22  Mad.  356. 
See,  however,  Grose  v.  Amirtamayi 
Dasi  (1869),  4  B.  L.  R.  O.  C.  1,  at 
pp.  40,  42  ;  12  W.  R.  0.  C.  J.  13,  at 
pp.  28,  29. 

6  Bhagabati  Koer  v.  Sahudra  Koer 
(1911),  16  C.  W.  N.  834,  at  pp.  836, 
837. 

7  Sheo  Lochun  Singh  (Bobu)  v. 
Saheb  Singh  (Baku)  (1887),  14  I.  A. 
63  ;  14  Calc.  387 ;  Gonda  Koer  v. 
Oodey  Singh  (Kooer)  (1874),  14  B.  L.  R. 
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When  a,  widow  purchases  property  with  money  borrowed  on  the  credit 
of  her  husband's  estate,  his  heir  is  entitled  to  it /subject  to  the  burden  of 
paying  the  debt. 1  Where  she  uses  accumulations  for  purchasing  property 
which  had  belonged  to  her  husband,  it  may  be  inferred  that  she  intended 
to  treat  it  as  part  of  her  husband’s  estate,2 

If  she  invest  the  income  with  the  intention  that  it  should, 
be  an  accretion  to  her  husband’s  estate,  she  cannot  thereafter 
deal  with  it,  except  under  circumstances  which  would  justify 
her  dealing  with  the  original  estate.3 

Should  she  invest  the  income  in  such  a  way  as  to  indicate 
her  intention  that  it  was  not  to  form  part  of  her  husband’s 
estate,  but  to  remain  at  her  disposal,  whether  such  invest¬ 
ment  be  of  a  temporary  or  permanent  nature,  she  can  deal 
with  it,  at  any  rate,  during  her  lifetime.4  Should  she  not 
dispose  of  the  property  during  her  lifetime  it  does  not  pass 
to  her  heir,  but  is  treated  as  a  portion  of  her  husband’s  estate,5 

It  is  not  “  possible  to  lay  down  any  sharp  definition  of  the  line  which 
separates  accretions  to  the  husband’s  estate  from  income  held  in  suspense 
in  the  hands  of  the  -widow,  as  to  which  she  has  not  determined  whether  or 
no  she  will  spend  it.”  6 


159.  See,  however,  Akkanna  v.  Ven- 
kayya  (1901),  25  Mad.  351,  at  pp. 
359,  360. 

1  Oodey  Singh  ( Kooer )  v.  Phool 
Chund  (1873),  5  N.  W.  P.  197. 

2  Bhagabati  Koer  v.  Sahudra  Koer 
(1911),  16  C.  W.  N.  834. 

8  Isri  But  Koer  v.  Han&butti 
Koerain  ( Mussumut )  (1883),  10  I.  A. 
150,  at  p.  161 ;  10  Calc.  324,  at 
p.  337 ;  13  C.  L.  R.  418,  at  p.  427. 

1  See  Sowdaminee  Bossee  v.  A  dminis- 
trator  General  of  Bengal  (1892),  20 
I.  A.  12  ;  20  Calc.  433 ;  Akkanna  v. 
Vcnkayya  (1901),  25  Mad.  351  ; 
Puddo  Monee  Bossee  ( Sreemvtty )  v. 
Bwarka  Nath  Biswas  (1876),  25  W.  R. 
335,  at  p.  340  ;  Nihal  Khan  v.  Bur 
Churn  Ball  (1866),  1  Agra,  219. 

6  Wahid  Ali  Khan  v.  Tori  Bam 
(1913),  35  AU.  551,  at  p.  555;  Kula 
Chandra  Chakravarti  v.  Barm  Sundari 
Basee  (1914),  41  Calc.  870 ;  Ammd 
CJmndra  Mundul  v.  Nilmoney  Jourdar 
(1883),  9  Calc.  758  ;  Isri  But  Koer  v. 
Bansbutti  Koerain  ( Mussumut )  (1883), 
10  I.  A.  150,  at  p.  158 ;  10  Calc.  324, 
at  p.  334 ;  13  C.  L.  R,  418,  at  p.  429 ; 


S.  C.  in  Court  below,  Bunsbutti 
Kerain  v.  Ishri  Butt  Koer  (1879),  5 
Calc.  512,  at  p.  521 ;  4  C.  L.  R.  511, 
at  pp.  519,  520;  Sridhar  Chatto- 
padhya  v.  Kalipada  Chuckerbutty 
(1911),  16  C.  W.  N.  106,  where  it  was 
held  that  an  agent  appointed  by  a 
Hindu  widow  is  bound  to  account  to 
the  reversioner  for  profits  realized 
by  him  in  the  widow’s  lifetime  and 
not  paid  to  her.  See  Bhagbutti  Baee 
(Mussumat)  v.  Bholanath  Thakoor 
( Chowdhry )  (1875),  2  I.  A.  256,  at 
pp.  260,  261 ;  24  W.  R.  0.  R.  168, 
at  pp.  169,  170  ;  S.  C.  in  Court  below, 
Bholanath  Thakoor  ( Chowdhry )  v. 
Bhagabuiti  Beyi  ( Musst )  (1871),  7 
B.  L.  R.  93,  at  p.  100  ;  15  W.  R.  C.  R. 
63,  at  p.  64,  relying  qa  Chundrabulee 
Bebia  v.  Brody  (1868),  9  W.  R.  C.  R. 
584,  and  Nihal  Khan  v.  Bur  Chum  Lull 
(1866),  1  Agra,  219 ;  Oodey  Singh 
(Kooer)  v.  Phool  Chund  (1873),  5 
N.  W.  P.  197,  at  p.  201. 

6  Isri  But  Koer  v.  Bansbutti  Koe¬ 
rain  ( Mussumut )  (1883),  10  I.  A. 
150,  at  pp.  160,  161 ;  10  Calc.  324, 
at  p.  337  ;  13  C.  L.  R.  418,  at  p.  427, 
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Savings  from 
maintenance 
money. 

Presumption. 


Leases, 


Income  not  appropriated  by  the  restricted  owner  at  the 
time  of  her  death  passes  to  the  reversioner  and  not  to  her 
stridhan  heir,1 

Where  under  a  deed  or  will  a  Hindu  widow  is  given  complete  power  to 
appropriate  the  profits,  the  profits  unappropriated  at  the  time  of  her 
death  will  apparently  pass  to  her  heir.2 

Where  the  widow  is  not  owner  of  her  husband's  estate  but  invests 
money  received  therefrom  on  account  of  her  maintenance,  it  is  her  stridhan ,3 
and  passes  as  such  to  her  heirs.4 

There  is  no  presumption  of  law  that  property  acquired  by  a  Hindu 
widow  after  her  husband’s  death  forms  part  of  his  estate.5 

A  restricted  female  owner  can  grant  leases  or  do  other  acts 
in  the  ordinary  course  of  management.6 

Leases  in  excess  of  such  power,  such  as  permanent  leases,7  or  leases 
for  a  long  term  of  years,8  are  voidable  by  the  reversioners  at  her  death, 
unless  they  are  justified  by  such  circumstances  as  justify  an  alienation,9 
or  perhaps  in  exceptional  cases  where  they  are  justified  by  rules  of  prudent 
management,10  or  are  for  the  benefit  of  the  estate.11 

The  lease  would  at  least  enure  for  the  life  of  the  restricted  owner.12 

A  suit  to  set  aside  such  lease  must  be  brought  within  twelve  years 
from  the  restricted  owner’s  death.13 


1  Rivctt  Carnac  v.  Jitibai  (1886), 

10  Bora.  478 ;  Bhagabati  Koer  v. 
Sahudra  Koer  (1911),  10  C.  W.  N. 
834.  See  Hunsbutti  Kerain  v.  Ishri 
Duit  Koer  (1879),  5  Calc.  512,  at 
p.  525 ;  4  C.  L.  R.  511,  at  p.  523. 

2  Guru  Prasad  Roy  v,  Najar  Das 
Roy  (1869),  3  B.  L.  B.  A.  C.  121  ; 

11  W.  B.  C,  B.  497. 

3  Ante,  p.  438. 

4  Subramanian  Chetti  v.  Arum - 
chelam  Chetti  (1904),  28  Mad.  1; 
antp^  chap.  xiv. 

s  Ran  Bijai  Bahadur  Si?igh  (Di~ 
imn)  v.  Indar  Pal  Singh  (1899),  26 
I.  A.  226 ;  26  Calc.  871 ;  4  C.  W.  N. 
1 ;  2  Bom.  L.  B.  1 ;  Dahhina  Kali 
Debi  v.  J agadishwar  Bhuttacharjee 
(1897),  2  G.  W.  N.  197.  See  Bissessur 
Chuckerbutty  v.  Ramjoy  Mojoomdar 
(1865),  2  W.  I?.  0.  R.  326 ;  8  Sev. 
708 ;  Gobind  Chunder  Mojoomdar  v. 
Dulmeer  Khan  (1874),  23  W.  B  C.  B. 
125. 

3  Ante,  p.  471. 

7  Modhu  Sudan  Singh  (Raja)  v. 

Roohe  (1897),  24  I.  A.  104  ;  25  Calc. 

1 ;  1  C.  W.  N.  433.  Cf.  PcUaniappa 

Chatty  v,  Deivasikamony  Pandara 


(1917),  44  I.  A.  147;  21  C.  W.  N.  729. 

8  Sadai  Nail :  v.  Serai  Naik  (1901), 
28  Calc.  532  ;  5  0.  W.  N.  279 ;  Bijoy 
Gopal  Muherji  v.  Nil  Ratan  Muherji 
(1903),  30  Calc.  990  ;  7  C.  W.  N. 
864;  S.  C.  on  appeal.  Bijoy  Gopal 
Muherji  v.  Krishna  Mahishi  Debi 
(Srimati)  (1907),  34  I.  A.  87;  34 
Calc.  329  ;  11  C.  W.  N.  424  ;  9  Bom. 
L.  B.  602.  Cf.  Banee  Madhub  Ghose 
v.  Thahoor  Doss  Mundul  (1866), 

B.  L.  R.  F.  B.  B.  588  ;  6  W.  B.  Act  X. 
R.  71. 

9  Post ,  pp.  477  et  seq. 

10  See  Sanhar  Nath  Muherji  v. 

Be  joy  Gopal  Muherji  (1908),  13 

C.  W.  N.  201. 

11  Dayamani  Debi  v.  Srinibash 
Kundu  (1906),  33  Calc.  842. 

12  Mohunhooumr  (Mussamui)  v. 
Zoramun  Singh  (Baboo)  (1862),  Marsh, 
166 ;  1  Hay,  272  ;  Raie  Chum  Paul 
v.  Suroop  Chunder  Mytee  (1868),  9 
W.*R.  C.  R.  598.  See  post,  p.  477. 

13  Bijoy  Gopal  Muherji  v.  Krishna 
Mahishi  Debi  (Srimati)  (1907),  34 
I.  A.  87 ;  34  Calc.  329;  11  C.  W.  N. 
424  ;  9  Bom.  L.  B.  602 ;  post ,  pp, 
477  et  seq. 
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As  to  borrowing  money  for  constructing  a  bouse,  see  Blogamjn  Vi  nbh 
trama  Jogiraju  v.  Addepalli  Seshayya  (1012),  33  Mad.  5(30.  See  post,  p.  480. 

A  Hindu  widow  can  work  a  quarry  and  apply  the  i>rocood8  or 
for  her  own  purpose,  at  any  rate,  provided  that  she  does  not 
exhaust  the  land.1 

A  widow  2  or  other  restricted  female  owner 3  can  alienate  Alienation  by 
the  property  or  her  interest  in  it,  if  she  be  a  joint  owner,4 5  owner  for  her 
for  her  lifetime,  and  the  transferee  acquires  all  her  rights.5  hfe* 

When  she  purports  to  alienate  the  whole  estate  in  the  property, 
but  on  the  ground  of  want  of  necessity  or  otherwise  her  act 
is  not  binding  on  the  reversioners,  the  alienation  will  enure 
until  her  death,6  or  if  she  has  inherited  the  property  as  widow, 
until  her  remarriage.7 

This  applies  even  when  the  -widow  holds  under  an  arrangement  which 
prevents  her  alienating,  without  expressly  prohibiting  her  from  alienating 
the  estate  for  her  life.8 

A  compromise  may  or  may  not  amount  to  an  alienation.  Whether  it 
does  so  depends  upon  the  circumstances.9 

As  to  partition  between  co-widows,  see  anief  pp.  327,  328, 


1  Subba  Eeddi  v.  Chengalamma 
(1898),  22  Mad.  126. 

2  Ramakkal  v.  Ramasami  Naickan 
(1899),  22  Mad.  522 ;  Hanuman 
Prosod  Singh  v.  Bhagauti  Prasad 
(1897),  19  All.  357;  Durga  Kunwar 
v.  Main  Mai  (1913),  35  All.  311. 

8  Kanni  Ammal  v.  Ammakannu 
Ammal  (1899),  23  Mad.  504. 

4  JanoJcinath  Mukhopadhya  v.  Mo- 
thuranath  Mukhopadhya  (1883),  9 
Calc.  580;  12  C.  L.  R.  15;  Hari 
Narayan  Jog  v.  Vitai  (1907),  31 
Bom.  560  ;  9  Bom.  L.  R.  1049.  This 
alienation  will  not  prevent  the  right 
of  survivorship  of  a  widow  or  sister, 
ibid. ,  Kanni  Ammal  v.  Ammakannu 
Ammal  (1899),  23  Mad.  504. 

5  Durga  Kunwar  v.  Main  Mai 
(1913),  35  All.  311. 

6  Chedambaramma  v.  Hussai- 
namma  (1915),  39  Mad.  565;  Vadali 
Mamidigadu  v.  Kotipalli  Ramayya 
(1902),  26  Mad.  334;  Sreeramutu  v. 
Kristamma  (1902),  26  Mad.  143 ; 
Bhagavatamma  v.  Pampanna  Gaud 

(1865),  2  Mad.  H.  C.  393  ;  Kamavad - 
hard  Venkata  Subbaiya  v.  Joysa 

Narasingappa  (1866),  3  Mad.  H.  C. 

116;  MunnoM  Chaodri  v.  Gajraj 


Singh  (1889),  17  Calc.  246;  Gbbind- 
mani  Dasi  v.  Shamlal  Bysak  (1864), 

B.  L.  R.  F.  B.  R.  48;  W.  R.  F.  B.  R. 
165 ;  Tarinee  Churn  Banerjee  v. 
Nund  Coomar  Banerjee  (1864),  1 
W.  R.  C.  R.  47 ;  Ram  Cutty  Kurmokar 
v.  Boishtub  Churn  Mojoomdar  (1867), 
7  W.  R.  C.  R.  167  ;  Radha  (Mussamut) 
v.  Kour  ( Mussamut),  W.  R.  1864, 

C.  R.  148 ;  Ramchandra  Mankeshwar 

v.  Bhimrav  Ravji  (1877),  1  Bom,  577 ; 
Melgirappa  v.  Shivappa  (1869),  6 
Bom.  H.  C.  A.  C.  270;  Mayaram 
Bhairam  v.  Motiram  Govindram[ 1865), 
2  Bom.  H.  C.  331  (2nd  ed,  313) ;  Prog 
Das  v.  Hari  Kuhn  (1877),  1  AIL  503 ; 
Loll  Soonder  Doss  v.  Hurry  Kishen 
Doss  (1862),  Marsh,  113 ;  1  Ind*  Jur. 
O.  S.  32 ;  1  Hay,  33 ;  Hamdhun 
Naug  v.  Issur  Chunder  Bose  (1866), 
6  W.  R.  C.  R.  222.  Cf.  cases,  ante , 
p.  199,  note  7.  * 

7  See  Haribhai  v.  Uka  (1899),  1 
Bom.  L.  R.  201. 

8  Sdhodra  (Mussummat  Bebea)  v. 
Jung  Bdhadoor  (Roy)  (1881),  8  I.  A. 
210;  8  Calc.  224. 

9  See  Kambinayani  Timnaji  v. 
Kambinayani  Subbarajn  (1910),  33 
Mad.  473;  post,  p.  495. 


ALIENATION. 


478 


[chap.  XV. 


Execution  of 
decree. 


The  personal  interest  of  the  restricted  owner  may  be  sold 
in  execution  of  a  decree.1 


Where  the  interest  of  a  widow  was  sold, 
entitled  to  the  proceeds.2 


her  heirs  were  held  to  be 


When  widow, 
etc.,  can 
alienate. 


For  purposes  of  legal  necessity,3  caused  by  circumstances 
over  which  she  had  no  control,4  a  widow  or  other  woman 
with  a  restricted  estate  can  alienate  or  charge  5  the  property 
so  as  to  bind  the  reversion.  Where  the  income  is  sufficient 
to  meet  the  necessity,  the  reversioners  are  not  bound.6 

She  cannot  do  so  by  will.7 

When  she  does  not  purport  to  bind  the  estate,  the  fact  that  there  was 
necessity  does  not  enlarge  the  operation  of  the  transfer. 8 

Whether  she  intended  by  the  transaction  to  hind  the  estate  or  merely 
to  deal  with  her  own  interest  depends  upon  the  terms  of  the  document. 9 

As  to  the  principles  upon  which  such  deed  is  to  be  construed  see  Vaso7iji 
Morarji  v.  Chanda  BiU  (1915),  37  All.  369  ;  19  0.  W.  N.  873 ;  17  Bom. 
L.  R.  556 ;  following  Hunooman  Pershad  Panday  v.  Munraj  Koonweree 
(1856),  6  M.  I.  A.  393,  at  pp.  411,  412. 

Duty  of  pur.  The  principles  laid  down  in  the  leading  case  of  Hunooman  - 
mo^Tgagee  and  Persaucl  Pan  day  v.  Munraj  Koomveree  (. Mussumat  Babooee),10 
pwof!nof  and  the  cases  folio-wing  it,  as  to  what  amounts  to  necessity, 
what  is  the  duty  of  a  person  dealing  with  the  manager  for  an 


1  Act  V.  of  1908,  s.  60  ;  Kanni 
Ammal  v  Ammakannu  Ammal  (1899), 
23  Mad.  504. 

2  Chooney  Money  JDassee  v.  Pam 
Kinkur  Duit  (1900),  28  Calc.  155 ; 
5  C.  W.  N.  242, 

3  Collector  of  Masulipatam  v. 
Cavaly  Vencata  Narrainapah  (1861), 
8  M.  I.  A.  529,  at  p.  551  ;  2  W.  R. 
P.  C.  61,  at  p.  64 ;  Raj  Lukhee  Dabea 
v.  Gokool  Clmndcr  Chowdhry  (1869), 
13  M.  I.  A.  209  ;  3  B.  L.  R.  P.  C.  57  ; 
12  W.  R.  P.  C.  47 ;  Kurwi  Sing 
{, Rao )  v-  Mahomed  Fyz  All  Khan 
(1871),  14  M.  I.  A.  187  ;  10  B.  L.  R.  1  ; 
Jagannath  Vithal  v.  Apaji  Vishnu 
(1868),  5  Bom."H.  C.  A.  C.  217,  at 
p.  221 ;  Panchcowree  Mahioon  v. 
Kalee  Churn  (1868),  9  W.  R.  C.  R. 
490  ;  Bulvmnt  Narain  Singh  v.  Ram 
Kishen  Singh,  W.  R.  1864,  C.  R. 
102. 

4  JSctfzoonnissa  Begum  v.  Radhabi - 
node  Misser,  Ben.  S,  D.  A,  1856, 
p.  595,  at  p,  695, 


5  This  would  include  a  permanent 
or  long  lease  :  see  Pelaram  Roy  v. 
Bagalanand  Banerjee  (1910),  14  C.  W. 

N.  895,  ante,  p.  476. 

6  Ravaneshwar  Prasad  Singh  v. 
Chandi  Prasad  Singh  (1911),  38  Calc. 
721 ;  upheld  on  appeal  (1915),  43 
Calc.  417.  See  Kaleenarain  Roy 
Chowdhry  v.  Ram  Coomar  Chand, 
W.  R.  1864,  C.  R.  14. 

7  Ante,  p.  473. 

8  Prosunno  Kumar  Naruli  v. 
Ihnedur  Raja  Chowdhry  (1908),  13 
C.  W.  N.  353. 

9  See  Damodar  v.  JanJkihai  (1903), 
5  Bom.  L.  R.  350.  The  mere  fact 
that  the  woman  purports  to  mortgage 
“her  right  and  interest”  does  not 
show  that  she  intended  only  to  trans¬ 
fer  her  life  estate :  Narainbati  v. 
Ramdhari  Singh  (1916),  20  C.  W.  N. 
734. 

10  (1856)  6  M.  I.  A.  393  ;  18  W.  R, 

O.  R.,  note  to  p.  81, 
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infant  heir,  and  the  harden  of  proof  where  an  alienation  by 
such  managor  is  in  question,1  apply  equally  to  the  cases  of 
persons  dealing  with  Hindu  widows  or  other  restricted  female 
owners.2 

She  cannot  raise  the  money  until  the  necessity  has  actually  circumstances 
arisen.3  There  must  be  a  clear  necessity  for  raising  it,  and°  pressure* 
an  actual  pressure.4 

In  Upendranath  Bose  v.  Bindesri  Prosad  (1915),  20  C.  W.  N.  210,  there 
arc  expressions  which  would  extend  the  power  of  alienation  beyond  the 
case  of  pressing  necessity,  but  in  that  case  the  alienation  was  binding  as 
being  in  settlement  of  a  bond  fide  dispute,  and  as  being  assented  to  by  the 
reversioner. 

The  “  necessity  ”  involves  some  notion  of  pressure  from 
without  and  not  merely  a  desire  to  better  or  to  develop  the 
ostute.5  It  involves  generally  circumstances  of  pressure  which 
render  tho  raising  of  money  necessary  for  the  protection  or 
preservation  of  the  estate. 

Where  there  is  no  legal  necessity,  although  the  payment  be  for  the 
benefit  of  the  estate,  as  where  a  co-sharcr  paid  the  widow’s  share  of  the 
Government  revenue,  an  alienation  cannot  be  supported.6 

An  alienation  cannot  he  supported  by  debts  which  have  been  paid  by 
the  widow  during  her  husband’s  lifetime.7 

A  family  settlement.,  whereby  a  Hindu  widow  gave  up  a  portion  of  the 
property,  was  held  not  to  bind  the  reversioners,  who  were  then  born,  and 
not  parties  thereto.8 


1  Ante,  pp.  288-297. 

2  Kamcswar  Per  shad  (Baboo)  v. 
j Hun  Bahadoor  Singh  (1880),  8  J.  A. 
$ ;  6  Calo,  843 ;  8  C.  L.  R.  361 ; 
Amarnath  Sah  (Lola)  v.  Achan  Kuar 
(Rani)  (1892),  19  I.  A.  196 ;  14  All. 
420  ;  Maheshar  Baksh  Singh  v.  Ratan 
Singh  (1896),  23  I.  A.  57 ;  23  Calc. 
766  ;  Cavaly  Vencata  Narrainapah  v. 
Collector  of  Masulipatam  (1867),  11 
M-  I.  A.  619 ;  10  W.  R.  R  C.  47 ; 
Rirj  Lai  ( Lala )  v.  Inda  Kunwar 
(Musammat)  (1914),  36  All.  187 ; 
18  C.  W.  N.  652  ;  16  Bom.  L.  R. 
352. 

3  Mullalcal  v.  Mada  Qhetty ,  6  Mad. 

Jur.  261,  referred  to  in  Mayne’s 

«  Hindu  Raw/’  8th  ed.,  p.  882. 

*  Dharam  Chand  Lai  v.  Bhawani 

Misrain  (1897),  24  I.  A-  183;  25 

Oalo.  189;  1  a  W-  N.  697;  Byjnath 


Per  shad  (Lalla)Tv.  Bissen  Beharee 
Sahoy  Singh  (1873),  19  W.  R.  C.  R. 
79. 

5  Ganap  v.  Subbi  (1908),  32  Bom. 

577  ;  10  Bora.  L.  R.  927.  See  Him - 
mat  Bahadur  v.  Bhawani  Kunwar 
(1908),  30  All.  352;  affirmed  on 
appeal,  Bhawani  Kunwar  r.  Himmat 
Bahadur  (1911),  33  All.  342;  15 

C.  W.  N.  466 ;  13  Bom.  L.  R.  384. 

6  Upendra  Lai  Mukerjee  v.  Girin- 
dra  Nath  Mukherjee  (1898),  25  Calc. 
565  ;  2  C.  W.  N.  425? 

7  Himmat  Bahadur  v.  Bhawani 
Kunwcvr  (1908),  30  All.  352  ;  affirmed 
on  appeal,  Bhawani  Kunwar  v. 
Himmat  Bahadur  (1911),  33  All.  342  ; 
15  C.  W.  N.  466  ;  13  Bom.  L.  R.  354. 

8  Asharam  Sadhani  v.  Chandi  Churn 
Mukerjee  (1908),  13  C,  W.  N.  147. 
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Bighfc  to 
alienate 
extends  to 
all  property. 


Family 

business. 


Co -widows. 


What  are 
44  necessary 
purposes. 
Religious 
ceremonies. 


The  right  to  alienate  for  purposes  of  necessity  extends  to 
all  property  which  has  come  to  a  woman  as  such  restricted 
heir. 

Where  a  share  has  been  allotted  to  a  widow  on  partition  with  a  co¬ 
widow,  she  can  alienate  it  for  necessity.1  She  cannot  without  necessity 
alienate  property  even  if  it  has  been  made  over  to  her  for  her  maintenance. 2 

The  restrictions  on  a  Hindu  widow's  power  of  alienation  are  not  relaxed 
in  reference  to  an  ancestral  family  business  which  has  devolved  upon  her. 
In  all  such  cases  the  authority  of  the  manager  to  pledge  ancestral  estate 
without  the  consent  of  the  parties  interested  depends  on  proof  that  aliena¬ 
tion  is  necessary  to  pay  the  debts  of  the  business  ;  and  the  onus  of  proof 
rests  on  the  party  who  seeks  to  enforce  his  security.3 

An  alienation  by  one  of  two  co-widows  is  not  ipso  facto 
invalid  with  reference  to  the  interest  of  the  other  co- widow  or 
of  persons  interested  in  the  reversion.4 

The  following  are  proper  objects  for  the  alienation  of  the 
property : — 

(a)  The  payment  of  the  funeral  or  periodical  sraSh  cere¬ 
monies  and  annual  ceremonies  of  the  husband,5 *  or 
other  last  full  owner,  and  of  such  religious  ceremonies 
as  he  was  bound  to  perform,  as  for  instance  his  mother’s 
sradhfi 

“  Tor  religious  or  charitable  purposes,  or  those  which  are 
supposed  to  conduce  to  the  spiritual  welfare  of  her  husband, 
a  widow  has  a  larger  power  of  disposition  than  that  which  she 
possesses  for  purely  worldly  purposes.”  7 * * 10 


1  Takurmani  Singh  v.  Dai  Rani 
KocH  (1906),  33  Calc.  1079. 

2  Seith  GoUn  Das  v.  Rand  tore 
(1871),  3  N.  W.  P.  324,  see  ante,  p. 
438. 

3  Sham  Sunder  Lai  v.  Adihan 
Kunwar  (1898),  25  I.  A.  183;  21 
All.  71  ;  2  C.  W.  N.  729.  See  ante, 
pp.  274,  275. 

t  Subbammal  v.  Avudaiyammal 
(1906),  30  Mad.  3. 

5  Mutteeram  Kowar  v.  Go-paid 
Sahoo  (1873),  II  B.  L.  R.  41 6;  20 

W.  R.  C.  R.  187 ;  Lalcshminarayana 

v.  Dasu  (1887),  11  Mad.  288;  Chu- 
mun  Lall  v.  Gnnput  Lall  (Lalla) 

(1871),  16  W.  R.  C.  R.  52 ;  Junme- 
joy  Muttidc  ( Chowdhry )  v.  Russomoyee 

Dossee  (1868),  1  B.  L.  R.  418,  note ; 

10  W.  R.  C.  R.  309  ;  “  Daya-Bhaga,” 
chap.  L  para.  61,  In  Tcdayya  v. 


RamaJcrishnamura  (1910),  34  Mad. 
288,  at  p.  290,  the  Court  said  :  "  We 
think  we  are  warranted  in  holding 
that  if  the  property  sold  or  gifted 
bears  a  small  proportion  (which  it  is 
impossible  to  define  more  exactly)  to 
the  estate  inherited  and  the  occasion 
of  the  disposition  or  expenditure  is 
reasonable  and  proper  according  to 
the  common  notions  of  the  Hindus,  it 
is  justifiable  and  cannot  be  im¬ 
peached  by  the  reversioner.59 

6  Junmejoy  Mullick  ( Ghowdhry ) 
v,  Russomoyee  Dossee  ( Sreemutty ) 
(1868),  11  B.  L.  R.  418,  note;  10 
W.  R.  C.  R.  309. 

7  Collector  of  Masvlipaiam  v. 
Cavaly  Vencata  Narrainapah  (1861), 
8  M.  I.  A.  529,  at  p.  551 ;  2  W.  R. 
P.  C.  61,  at  p.  64. 
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A  woman  inheriting  as  mother  would  not  apparently  have  any  power 
to  sell  for  the  religious  benefit  of  her  son. 1 

A  pilgrimage  by  a  widow  for  her  husband’s  religious  benefit,  as  by  a  pugrimage. 
sradh  at  Gya,  might  justify  an  alienation,2  but  a  pilgrimage  for  her  own 
religious  benefit,3  although  it  may  indirectly  benefit  her  husband,4  does 
not  justify  an  alienation,  except  perhaps  of  a  small  portion.5 

It  has  been  held  in  Allahabad  that  a  feac.t  given  on  return  from  a  pil¬ 
grimage  even  for  the  religious  benefit  of  the  husband  does  not  justify  an 
alienation,6  but  a  different  view  has  been  entertained  in  Calcutta.7  The  ex¬ 
penses  of  the  feast  arc,  it  is  submitted,  part  of  the  expenses  of  the  pilgrimage. 

In  some  old  cases  gifts  of  a  small  portion  of  the  corpus  of  the  husband’s  Gifts, 
property  to  Brahmins  and  to  idols  were  upheld,8  and  in  a  recent  case  a 
gift  of  a  very  small  portion  of  the  property  by  a  daughter  was  justified.9 
Modern  authoiity  would  apparently,  in  most  cases,  repudiate  such  gifts  on 
the  ground  that  they  conduce  to  the  spiritual  benefit  of  the  widow  alone,10 
but  where  the  gift  is  for  the  spiritual  benefit  of  the  husband  it  may  be  up¬ 
held.11  It  is  clear  that  a  dedication  of  a  substantial  portion  of  the  property 
for  the  endowment  of  an  idol  is  voidable.12 

The  digging  of  a  tank,  although  a  meritorious  act,  docs  not  justify  a 
sale,13  except  where  it  is  necessary  in  connection  with  a  temple  founded  by 
the  deceased  husband.11 


1  Ilarmmuiye  Narain  Singh  v.  Ram 
Go^al  Achari  (1913),  17  C.  W.  N.  782. 

2  Mohamad  Ushruf  v.  Brojessuree 
Dossee  (1873),  11  B.  L.  R.  118;  19 
W.  R.  C.  R.  426  ;  Mutteeram  Kowar 
v.  Gopaul  Sahoo  (1873),  11  B.  L.  R. 
410;  20  W.  R.  0.  R.  187.  See 
Tar  ini  Pmsad  Chatter jee  v.  Bhola- 
naih  Mookerjee  (1891),  21  Calc.  190, 
note ;  Ganpat  v.  Tulsiram  (1911),  36 
Bom.  88  ;  13  Bom.  L.  R.  860.  Cf.  Ram 
Kant  CJmckerbutty  v.  Chundcr  Narain 
Dutta  Roy  (1878),  2  C.  L.  R.  474. 

3  Buro  Molmn  Audhiharce  v.  Au- 
luck  Monee  Dassee  (1864),  1  W.  R. 
C-  R.  252.  See  Bari  Kissen  Bhagat 
v.  Bajrang  Sakai  Singh  (1909),  13 
C.  W.  N.  544,  at  p.  547 ;  S.  C.  on  appeal, 
Bari  Kishen  Bhagat  v.  Kashi  Pershad 
Singh  (1914),  42  I.  A.  64 ;  42  Calc.  876 ; 
19  C.  W.  N.  370;  17  Bom.  L.  R.  426. 

4  Rama  v.  Ranga  (1885),  8  Mad.  552. 

6  See  Ibid.,  at  p.  554. 

6  MaTchan  Lai  v.  Gay  an  Singh 
(1910),  33  All.  255. 

7  Dinanath  Ghose  v.  BrishiJcesh  Pal 
(1914),  18  C.  W.  N.  1303. 

8  Jugjeevun  Nuthoojee  v.  Deo  Sun - 
Tear  Kaseeram  (1812),  1  Borr.  394 ; 
Kupoor  Bhuwanee  v.  Sevuhram  Seo- 
shunkur  (1815),  1  Borr.  405.  Here 
there  was  a  gift  of  a  house.  In 
Chooneelal  v.  Jussoo  MuU  Deveedas 
(1813),  1  Borr.  55,  the  law  officer  of 

H.L. 


the  Sadr  Adawlut  held  that  the 
widow  cannot  make  a  gift  of  landed 
property  to  her  priest.  See  Ram  Kawal 
Singh  v.  Ram  Kishore  Das  (1895),  22 
Calc.  506 ;  Ram  ClnnuUr  Surma  v. 
Gimgtigovind  Bunhoojiih  (1S26),  4 
Ben.  Sel.  R.  117  (new  edition,  147). 

9  Tatayya  v.  Rama  icn  sh  n  a  mm  a 
(1910),  34  Mad.  288. 

10  Kartick  Chundcr  Chuckerbutiy  v. 
dour  Moliun  Roy  (1864),  1  W.  R. 
C.  R.  48. 

11  Khub  Lai  Singh  v.  Ajodlnja 
Misser  (1915),  43  Calc.  574. 

12  Cltooramani  Dasi  v.  Baidya  Nath 
Naih  (1904),  32  Calc.  473;  Ram 
Kaxoal  Singh  v.  Ram  Kishore  Das 
(1895),  22  Calc.  506.  See  Bhashar 
Trimbak  Acharya  v.  Mahadev  Ramji 
(1869),  6  Bom.  H.  C.  O.  0.  1  ,*  Bar - 
manaxje  Narain  Singh  v.  Ram  Gopal 
Achari  (1913),  17  C.  W.  N.  782.  It 
has  been  held  that  she  can  do  so 
with  the  consent  of  the^  reversioners, 
Brajanath  Baisahh  v.  Matilal  Bai- 
sakh  (1869),  3  B.  L.  R.  0.  C.  92. 

13  Runjeet  Ram  Koolal  v.  Mahomed 
Waris  (1873),  2  W.  R.  C.  R.  49. 
See,  however,  futwah  of  pundits  in 
Kashinath  Basak  v.  Harasundari  Dasi 
(1826),  “  Vyavastha  Darpana,”  2nd 
ed.,  101. 

14  Khub  Lai  Singh  v.  Ajodhya 
Misser  (1915),  43  Calc.  574. 
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payment  (b)  The  payment  of  the  debts  of  a  previous  full  owner,1 

for  the  payment  of  which  no  provision  has  been  made,2 

She  is  not  obliged  to  pay  such  debts  out  of  income.3 

As  in  the  case  of  the  widow  the  obligation  is  one  of  religious  duty,  she 
is  entitled  to  alienate  in  respect  of  debts  which  are  barred  by  the  law  of 
limitation,4  or  by  any  other  enactment,  which  permits  the  debtor  to  evade 
the  obligation,5  unless  they  have  been  repudiated  by  her  husband.6  In  the 
case  of  debts  contracted  for  immoral  purposes  she  would,  it  is  submitted, 
only  be  entitled  to  alienate  where  the  debt  can  bo  enforced  in  a  court  of  law. 

She  must  in  paying  such  debts  act  fairly  to  all  the  creditors  as  a  body, 
and  not  unduly  prefer  any  of  them.7  She  is  not  obliged  to  wait  until  the 
creditor  has  brought  pressure  by  way  of  a  suit,8  but  there  must  be 
a  pressure  of  some  kind.0 

Government  (e)  Tim  payment  of  Government  Revenue  or  other  dues 
the  non-payment  of  which  would  imperil  the  estate,10, 
such  as  the  satisfaction  of  a  decree,  even  if  such 
decree  was  obtained  against  a  female  representing  the 
estate.11 


1  <  -nlcbrooke's  “  Digest,”  chap.  i. 
p.  270 ;  “  Vyavahara  Mayukha,” 

chap.  v.  s.  iv.  paras.  17,  20  ;  T)ebi 
Dayal  Sahoo  v.  Mian  Pcrtab  Singh 
(MK>3),  81  Calc.  422;  8  0.  W.  N, 
408 ;  Jay  anti  Subbiah  v.  Aktmelu 
Mangamma  (1002),  27  Mad,  45 ; 
Lakshman  Ramchandra  Joshi  v.  Satya - 
bhamabai  (1877),  2  Bom.  494,  at 
p.  490;  cases  note  10,  below,  boo 
Mnlmkar  Jiahh  Singh  v.  liatan 
Singh  (1890),  23  I.  A.  57;  28  Calc. 
700 ;  Memchund  Mujoomdar  v.  Tara 
Munrm  {Musmmaut)  (1811),  1  Ben. 
Sol.  R.  359  (new  edition,  481); 
Luhneeram  v.  Khoonhalce  (1818), 
1  Borr.  412,  and  cases  cited  in 
Norton’s  L.  O.  pp.  041,  042 ;  Soorjoo 
Pershud  v.  Kristian  Pertab  Bahadoor 
Balm  {Rajah)  (1869),  1  N.  W.  P. 
40 ;  Felaram  Roy  V.  Bagalanand 
Ranuju  (1910),  14  0.  W.  N.  895  ; 
in  Bhau  Babaji  v.  Gopala  Mahvptdi 
(1880),  11  Bom.  325,  an  alienation  for 
the  purpose  of  paying  tho  debts  of  a 
f&therdn-law  was  upheld. 

'  *  In  Tibmh  Roy  v,  Phoolman  Roy 
{mi),  7  W.  R.  a  R.  450,  tho  debt 
was/  pwl&ed  for  under  tho  terms  of 
Jit  ?  As  to  debts  paid  by  a 

w£&0#  dnr&jf  her  husband’s  lifetime, 


Nachiar  (1894),  18  Mad.  113. 

4  Chimnaji  Oovind  Oodbole  v. 
Dinkar  Dhondev  Oodbole  (1886),  11 
Bom.  320 ;  Kondappa  v,  Subba  (1889), 
13  Mad.  189  ;  Udai  Chunder  Clincher - 
butty  v.  Ashutosh  Das  Mozumda/r 
(1893),  21  Calc.  190.  In  this  respect 
her  position  is  different  from  that  of  a 
manager,  See  ante,  p,  277. 

5  As,  for  instance,  the  Dekhan 
Agriculturists’  Relief  Act  (XVII. 
of  1879),  Bhau  Babaji  v.  Copula, 
Mahipati  (1880),  11  Bom.  325. 

6  Bhagwat  v.  Nivratti  (1914),  39, 
Bom.  113;  16  Bom.  L.  R.  738. 

7  Rangilbhai  Kalyandas  v.  Vilayah 
Vishnu  (1887),  11  Bom.  660. 

8  Kailmr  Singh  v.  lloop  Singh 
(1871),  3  N.  W,  P.  4. 

0  Ante,  p.  479. 

10  Srimohan  Jha  v.  Brijbehary 
Mimer  (1909),  36  Calc.  753;  W. 
Macnaghten’s  "Hindu  Law,”  vol.  ii. 
p.  293  ;  Gooroopersaud  Jena  v.  Mud- 
dunmohun  Boor,  Ben,  S.  D.  A.,  1856, 
p.  980  ;  Sreenath  Roy  v,  Rutlurmcdla 
Chowdhrain,  Ben.  S.  D.  A.,  1859,  p. 
421. 

11  Kwrimuddin  (Munshi)  v.  Gobind 

Krishna  Ncvrain  {Kunwar)  (1909), 
36  L  A.  138;  31  All.  497;  1$ 

0.  W.  N.  1117;  11  Bom.  L.  R.  911. 
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The  payment  of  the  debts  of  a  family  business,  which  forms  part  of  the 
estate,  justifies  an  alienation.1 

(cl)  Reasonable  2  costs  of  necessary  litigation  “  in  recovering  costs, 
or  preserving  the  estate,  or  in  defending  her  rights,”  3 
or  other  necessary  legal  expenses,  such  as  the  cost 
of  obtaining  a  succession  certificate,4  but  not  the  costs 
of  imprudent  litigation  which  is  not  for  the  benefit  of 
the  estate.5 

(e)  The  protection  and  preservation  of  the  estate,6  such  as  Kepairs,  etc. 
the  cost  of  repairs  and  other  expenses  necessary  to  the 
well-being  of  the  estate.7 

The  construction  of  a  house  which  is  not  necessary  for  the  management 
of  the  estate  would  not  justify  an  alienation  8  except  perhaps  where  it  is 
impossible  to  provide  accommodation  otherwise  for  the  widow's, residence. 

It  has  been  held  that  she  cannot  sell  for  the  purpose  of  paying  a  personal 
debt,  such  as  arrears  of  road  cess,0  payable  under  the  Public  Demands 
Recovery  Act,10  but  as  this  is  a  debt  which  may  be  incurred  in  the  proper 
management  of  the  estate,  it  is  submitted  that  it  cannot  be  laid  down 
generally  that  a  widow  cannot  alienate  for  this  purpose. 

(/ )  To  provide  for  her  maintenance,  and  the  expenses  of  Her  mamten- 
such  religious  ceremonies  as  a  woman  in  her  position  is 
required  to  perform,11 


1  Jagarnath  Prasad  v.  Jaikishun 
Prasad  (1916),  1  Pat.  L.  J.  16. 

2  Bhimaraddi  v.  Bhaskar  (1904), 
6  Bom.  L.  R.  628. 

3  Karimuddin  (Munshi)  v.  Gobind 
Krishna  Narain  ( Kunwar )  (1909),  36 
I.  A.  138 ;  31  All.  497 ;  13  C.  W. 
N.  1117 ;  11  Bom.  L.  R.  911 ;  DeU 
Dayal  Sahoo  v.  Bhan  Per  tap  Singh 
(1903),  31  Calc.  433;  8  C.  W.  N. 
408 ;  Amjad  Ali  v.  Moniram  Kalita 
(1885),  12  Calc.  52.  See  Pannalal 
Seal  v.  Bamasundari  Dasi  ( Srimati ) 
(1871),  6  B.  h.  R.  732;  Phool  Koer 
(Mussamut)  v.  Dabee  Per  shad  (1869), 
12  W.  R.  C.  R.  187. 

4  Srimohan  Jha  v.  Brijbehary 
Misser  (1909),  36  Calc.  753. 

5  Indar  Kuar  v.  Lalta  Prasad 
Singh  (1882),  4  All.  532. 

6  Soorjoo  Pershad  v,  Krishan 
Pertab  Bahadoor  Sahie  {Rajah) 
(1869),  1  H.  W.  P.  46. 

7  See  Hurry  Mohun  Rai  v.  Gone&h 

Chundcr  Doss  (1884),  10  Calc.  823. 


8  Bhogaraju  Venkatrama  Jogiraju 
v.  Addepalli  Seshayct  (1911),  35  Had. 
560. 

9  Srimohan  Jha  v.  Brijbehary 
Misser  (1909),  36  Calc.  753. 

Act  VII.  (Ben.  C.)  of  1880. 

11  Sadashiv  Bhaskar  Joshi  v. 
Dhakubai  (1889),  5  Bom.  450 ; 

Soorjoo  Pershad  v.  Krishan  Pertab 
Bahadoor  Sahte  (Rajah)  (1869), 
1  N.  W.  P.  46 ;  Sreenath  Roy  v. 
Ruttunmalla  Chowdhrain,  Ben.  S.  D. 
A.,  1859,  p.  421  ;  “  Daya-Krama 

Sangraha,”  chap.  i.  s.  ii.  para.  6 ; 
Strange’s  “  Hindu  Law^”  vol.  i.  p. 
246 ;  vol.  ii.  p.  251 ;  Raj  Ohunder 
Paramanik  (Doe  dem)  v.  Bulloram 
Biswas  (1837),  1  Pulton,  133.  Where 
the  next  heir  agrees  to  support 
her  she  cannot  sell,  Macnaghten’s 
“Hindu  Law,”  vol.  ii.  p.  211.  She 
can  provide  for  her  maintenance  out 
of  the  estate  even  though  she  be 
living  with  a  paramour,  Amjad  AH 
v.  Moniram  Kalita  (1885),  12  Calc.  52* 
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Maintenance 
of  dependent 
members  of 
family. 


Marriage  of 
daughter. 


Gift  to 
daughter  on 
marrj  age. 


(g)  To  provide  for  the  maintenance  of  dependent  members 

of  her  family,  whom  her  husband  or  the  other  last  full 
owner  (as  the  case  may  be)  was  legally  or  morally 
bound  to  support,  and  for  their  marriages  or  other 
necessary  religious  ceremonies,1  on  a  reasonable  scale, 
having  regard  to  the  amount  of  the  property  and  the 
position  of  the  family,2 

The  maintenance  of  the  grandsons  of  the  husband,3  and  the  performance 
of  the  sradh  of  a  mother  4  have  been  held  to  justify  a  sale. 

(h)  To  provide  for  the  marriage  expenses  of  a  daughter,6 

or  other  female  member  of  the  family,6 

In  one  case  where  a  Hindu  widow  borrowed  a  sum  of  money  for  the 
purpose  of  defraying  the  marriage  expenses  of  a  son’s  daughter,  the  Court 
held  that  such  sum  was  recoverable  from  the  reversioners  after  the  widow’s 
death,  although  it  was  not  charged  on  the  estate.7 

When  upon  the  death  of  a  Hindu  governed  by  the  Mitakshara  law,  his 
property  is  taken  by  the  widow,  a  gift  by  the  widow  to  her  daughter,  on 
the  occasion  of  her  marriage,  out  of  the  estate  of  her  husband  is  within  her 
power,  provided  that  the  portion  so  given  is  reasonable  in  amount,8  i.e, 
that  it  does  not  exceed  one-fourth  of  the  property.9  There  would  be  the 
same  right  according  to  the  Bengal  school.10 


It  has  been  held  that  she  can  borrow 
money  for  the  purpose  of  cultivating 
the  estate,  so  that  she  may  be  main¬ 
tained,  Oodey  Singh  ( Koer )  v.  Phool 
Chund  (1873),  5  ST.  W.  B.  197. 

1  DeU  Dayal  Sahoo  v.  Bhan  Pertap 
Singh  (1903),  31  Calc  433;  8  C. 
W.  N.  408;  Ganpat  v.  Tulsiram  (1911), 
13  Bom.  L.  R.  860  (betrothal  of 
daughter) ;  Preaj  Narain  v.  Ajod- 
hyapurshad  (1848),  7  Ben.  Sel.  R. 
513  (new  edition,  602)  (marriage  of 
daughter) ;  Rustam  Singh  v.  Moti 
Singh  (1896),  18  All.  474  (Bo.).  In 
this  last  case  the  mother  alienated 
property  which  had  descended  to  her 
from  her  father. 

2  See  Doorhyar  Roy  v.  Dulsinghar 
Singh  (1869),  12  W.  R.  C.  R.  367. 

3  Ohumun  Ball  v.  Gunput  Ball 
{BaUa)  (1871),  16  W.  R.  C.  R.  52. 
A  grandfather  cannot  be  compelled 
to  maintain  his  grandchildren,  ante , 
p.  211,  but  he  is  morally  bound  to 
maintain  them. 

4  Srimohan  Jha  v.  Brijbehary 
Mmer  (1909),  36  Calc.  753. 


fi  Ghumun  Ball  v.  Gunput  Ball 
{Balia)  (1871),  16  W.  R.  C.  R.  52; 
MaJchan  Bal  v,  Gayan  Singh  (1910), 
33  All.  255. 

6  See  ante ,  pp.  235,  271,  289. 

7  Ramcoomar  Mitter  v.  Ichamoyi 
Dasi  (1880),  6  Calc.  36 ;  6  C.  L.  R. 
429  ;  see  post ,  pp.  492,  493. 

8  Churamun  Sahu  v.  Gopi  Sahu 
(1909),  37  Calc.  1,  at  p  8;  13  C.  W. 
N.  994,  at  p.  999 ;  Abhesang  Tirabhai 
v.  Raisang  Fatesang  (1912),  14  Bom. 
L.  R.  602.  This  applies  also  when 
the  widow  has  taken  as  mother,  Ra - 
?nasami  Ayyar  v.  Vengidusami  Ayyar 
(1898),  22  Mad.  113. 

9  Churamun  Sahu  v.  Gopi  Sahu 
(1909),  13  C.  W.  N.  994,  at  p,  999 ; 
c<  Mitakshara,”  chap.  i.  s.  vii.  paras. 
5-14. 

10  Kashinath  Basah  v.  Harasundari 
Dasi  (1826),  “  Vyavastha  Barpana,” 
2nd  ed,,  97,  at  p.  101.  The  pro¬ 
vision  of  a  portion  for  a  daughter  is 
there  put  as  a  religious  purpose  ;  see 
ante ,  p.  33. 
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This  rule  has  been  extended  to  a  gift  at  the  time  of  the  gonna  or  dwira - 
gaman  ceremony,  when  the  wife,  upon  the  attainment  of  puberty,  goes  to 
reside  with  her  husband,1  but  although  presents  are  given  at  such  ceremony, 
it  is,  it  is  submitted,  very  doubtful  whether  a  gift  of  a  portion  of  the 
husband’s  immovable  property  is  permissible.  The  gowna  ceremony  is 
not  in  law  a  part  of  the  marriage  ceremony.  A  gift  to  a  son-in-law  on  the 
occasion  of  the  marriage  has  been  also  upheld. 2 

The  estate  is  not  liable  for  the  marriage  expenses  of  a  daughter’s  daughter, 
although  the  son-in-law  is  a  ghctr  jamai9  i.e.  resides  with  his  mother-in-law.3 

“  A  widow,  like  a  manager  4  of  the  family,  must  be  allowed  Latitude  in 
a  reasonable  latitude  in  the  exercise  of  her  powers,  provided,  powers,  i 
as  Mr.  Justice  West  says  in  Chimnaji  Govind  Godbole  v.  Dinkar 
Dhondev  Godbole ,5  4  she  acts  fairly  to  the  expectant  heirs/  ”  6 

A  family  arrangement  by  which  the  widow  granted  an  ijara  of  the  pro¬ 
perty  was  upheld  by  the  Judicial  Committee  in  Bijoy  Gopal  Muherji  v. 

Girendra  Nath  Muherji  (1914),  41  Calc.  793  ;  18  C.  W.  1ST.  673  ;  16  Bom. 

L.  R.  425. 

A  sale  by  a  widow  in  order  to  pay  off  a  mortgage,  which  is  not  yet  due, 
may  be  justifiable.7 

A  widow  <c  is  not  bound  to  mortgage  any  portion  of  her  husband’s  Mortgage, 
estate,  if  that  would  be  more  prejudicial  to  her  than  a  sale,  by  reducing 
her  income  to  a  greater  extent,  as  she  does  not  hold  the  property  for  the 
benefit  of  the  reversioner,  nor  is  she  bound  to  raise  money  on  her  personal 
security.”  8 

It  is  sometimes  impossible  for  a  widow  to  arrange  a  sale  of  a  portion 
of  the  property  exactly  sufficient  to  pay  the  amount  required.  When  under 
these  circumstances  she  sells  more,  the  sale  would  be  justified.9 

When  she  raises  money  by  a  mortgage  she  can  borrow  only  to  the  extent 
of  the  necessity. 10 

The  reversioners  are  only  bound  by  a  rate  of  interest  which  is  reasonable  Rate  of 
under  the  circumstances.11  interest. 

The  form  of  the  alienation  is  immaterial  provided  that  the  document 


1  Ghuramun  Sahu  v.  Gopi  Sahu 
(1909),  37  Calc.  1 ;  13  C.  W.  N.  994. 

2  Bamasami  Ayyar  v.  Vengidusami 
Ayyar  (1898),  22  Mad.  113. 

3  Narainbati  v.  Bamdhari  Singh 
(1916),  20  C.  W.  N.  734  ,*  1  Pat.  L.  J. 
81. 

4  Ante,  p.  272. 

5  (1886),  11  Bom.  320,  at  p.  324. 

6  Vcnhaji  Shridhar  v.  Vishnu 
Babaji  Beri  (1893),  18  Bom.  534,  at 
p.  536. 

7  Ibid. 

8  S ingam  Setti  Sanjivi  Kondaya 
v.  Draupadi  Bayamma  (1907),  31 
Mad.  153,  at  pp.  154,  155,*  Naba - 
human  Haidar  v.  Bhabasundari  JDebi 
(1869),  3  B.  L,  R.  A.  0.  375 ;  Phool 


Chund  Ball  v.  Bughoobuns  Suhaye 
(1868),  9  W.  B.  C.  R.  107 ;  cf. 
Mokanund  Mondul  v.  Nafur  Mondul 
(1899),  26  Calc.  820  ;  3  C.  W.  JST.  470. 

3  See  Kamihhaprasad  Boy  v. 
Jagadamba  Dasi  { Srimati )  (1870), 

5  B.  L.  R.  508,  at  p.  520  ;  Felaram  Boy 
v.  Bagalanand  Banerjee  (1910),  14 
C.  W.  N.  895 ;  Chatranlirayan  ( Lala ) 
v.  Uba  Kunwari  (1868),  1  B.  L.  R. 
(A.  C.)  201 ;  Sugeeram  Begum  v. 
Judoobuns  Suhye  (1868),  9  W.  R.  C.  R. 
284. 

10  See  Lalit  Panday  v.  Sridhar  Deo 
Narayan  Singh  (1870),  5  B.  L.  R. 
17  6. 

11  Stevens  v.  Janhi  Balfabh  (1913), 
19  C.  W.  N.  80. 
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purports  to  deal  with  the  whole  interest  in  the  property.  The  fact  that 
the  widow  purported  to  alienate  the  property  as  guardian  of  a  son,  whose 
adoption  turned  out  to  be  invalid,  was  held  not  to  depreciate  the  validity 
of  the  alienation, 1 2 

An  alienation  by  a  restricted  owner  in  oxcess  of  her  powers 
is  voidable  by  the  reversioners.  It  is  not  void.3 

The  reversioner  may  ratify  the  alienation,3  or  he  may  treat  it  as  a 
nullity.4  It  is  not  necessary  for  him  to  sue  to  set  it  aside.5 6 

It  cannot  be  avoided  by  any  one  except  the  reversioner.0 

As  to  compensation  on  setting  aside  an  alienation,  see  ante,  p.  307. 

A  sale  of  the  whole  of  her  interest  in  the  property  by  a 
female  holding  a  qualified  estate,  although  it  be  not  on 
account  of  a  legal  necessity,  transfers  the  whole  interest  in 
the  property,  if  it  be  effected  with  the  consent,  at  the  time 
of  the  transaction  or  thereafter,7  of  all8  the  presumptive 
reversioners,  that  is  to  say,  of  all  the  members  of  the  class  of 
persons  who  would  be  entitled  to  succeed  to  a  full  estate  in  the 
property,  if  the  widow  had  died  at  the  moment  of  the  sale,9  or 


1  Parbhu  Lall  {Lola)  v.  Mylne 
(1887),  14  Calc.  401. 

2  Bijoy  Gopal  Mukerji  v.  Krishna 
Mahishi  Debi  ( Srimati )  (1907),  34 
I.  A.  87 ;  34  Calc.  329 ;  11  C.  W.  N. 
424  ;  9  Bom.  L.  R.  602  ;  Kishori  Pal 
v.  Bhitsai  Bhuiya  ( Sheikh )  (1909),  14 
C.  W.  N.  106  ;  Deonandan  Pershad  v. 
Udit  Narayan  Singh  (1914),  18  C.  W. 
N.  940. 

3  Modhu  Sudan  Singh  {Baja)  v. 
BooJce  (1897),  24  I.  A.  164;  25  Calc. 
1  ;  1C.  W.  X.  433  ;  Bijoy  Gopal 
Mukerji  v.  Nil  Raian  Mukerji  (1903), 
30  Calc.  990  ;  7  C.  W.  N.  864; 
S.  C.  (on  appeal)  (1907),  34  I.  A.  87 ; 
34  Calc.  329  ;  11  C.  W.  N.  424; 
9  Bom.  L.  R  602  ;  Hayes  v.  Harendra 
Narain  (1904),  31  Calc.  698. 

4  Bijoy  Gopal  Mukerji  v.  Krishna 
Mahishi  Debi  ( Srimati )  (1907),  34 
1.  A.  87  ;  34  Calc.  329 ;  11  C.  W.  N. 
424  ;  9  Bom.  L.  R.  602. 

5  Harihar  Ojha  v.  Dasarathi  Misra 
(1905),  33  Calc.  257  ;  9  C.  W.  N.  636. 

6  Deonandan  Pershad  v.  Udit  Na¬ 
rayan  Singh  (1914),  18  C.  W.  1ST.  940. 

7  Bajrangi  Singh  v.  Manokarnika 

Bakhsh  Singh  (1907),  35  I.  A.  1  ; 


30  All.  1 ;  12  C.  W.  N.  74 ;  9  Bom. 
L.  R.  1348.  Seo  Khawani  SingK  v. 
Chet  Bam  (1916),  39  All.  1. 

8  Radha  Shy  am  Sircar  v.  Joyram 
Senapati  (1890),  17  Calc.  896. 

9  Bajrangi  Singh  v.  Manokarnika 
Bakhsh  Singh  (1907),  35  I.  A.  1 ; 
30  All.  1  ;  12  C.  W.  N.  74 ;  9  Bom. 

L.  R.  1348  ;  Collector  of  Masulipatam 
v.  Cavaly  Vencata  Narrainapah  (1861), 
8  M.  I.  A.  529,  at  p.  551 ;  2  W.  R.  P.  C. 
61,  at  p.  64 ;  Srimuty  Dibeah  ( Bany ) 
r.  Koond  Luta  (Bany)  (1847),  4 

M.  I.  A.  292  ;  Rangappa  NaiJc  v. 
Kamti  Naik  (1908),  31  Mad.  366  ; 
Pilu  v.  Babaji  (1909),  34  Bom.  165 ; 
11  Bom.  L.  R.  1291 ;  Nobo  Ki^hore 
Sarma  Roy  v.  Hari  Nath  Sarma  Boy 
(1884),  10  Calc.  1102 ;  Brajanath 
Baisakh  v.  Maiilal  Baisakh  (1869),  3 
B.  L.  R.  O.  C.  92  ;  Raj  Bullubh  Sen  v. 
Oomesh  Ghunder  Booz  (1878),  5  Calc. 
44 ;  3  C.  L.  R.  384 ;  Vinayak  Vithal 
Bhange  v.  Govind  Venkatesh  Kulkarni 
(1900),  25  Bom.  129;  2  Bom.  L.  R. 
820  ;  Kishen  Geer  ( Mohunt )  v.  Busgeet 
Boy  (1870),  14  W.  R.  C.  R.  379; 
Trilochun  Chuckerbutty  v.  Umesh 
Ohmnder  Lahiri  (1880),  7  C.  L.  R.  57 ; 
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(if  the  consent  be  subsequent  to  the  sale)  at  the  time  of  the 
consent. 

The  alienation  can  in  that  case  be  supported  by  the  theory  of  relinquish¬ 
ment.1  Sir  G.  D.  Banerjec  (“  Law  of  Marriage/’  4th  cd.,  pp.  237,  239)  con¬ 
tends  with  reason  that  a  transfer  of  a  portion  of  the  property  is  valid. 

Ordinarily  the  consent  of  the  whole  body  of  persons  constituting  the 
next  reversion  should  be  obtained,2  though  there  may  be  cases  in  which 
special  circumstances  may  render  the  strict  enforcement  of  the  rule  im¬ 
possible.3  “  At  all  events  there  should  be  such  a  concurrence  of  the 
members  of  the  family  as  suffices  to  raise  a  presumption  that  the  tran¬ 
saction  was  a,  fair  one,  and  one  justified  by  Hindu  law.”  4 

Where  the  alienation  by  the  widow  does  not  amount  to  a 
completo  relinquishment  of  all  hor  interest  in  the  property  of 
her  husband  the  consent  of  the  reversioners  is  prima  facie , 
and  cogent  evidence  of  necessity,3  or  inquiry,  but  can  be 
rebutted  by  evidence  showing  the  absence  of  such  necessity 
or  inquiry.6 


Kali  Kishore  Pal  v.  Abdul  Karim 
(1897),  2  C.  W.  N.  132  ;  Madha  ( Mus - 
samut)  v.  Kour  (Mussamut),  W.  R. 
1864,  0.  R.  148 ;  Abhesang  Tirabhai 
v.  Mai  Sang  Fatesang  (1912),  14  Bom. 
L.  R.  602  ;  Mallih  Saheb  v  MalliJcar- 
junappa  (1913),  15  Bom.  L.  R.  1142  ; 
Far  ay  ana  Aiyar  v.  Mama  Aiyar  (1913), 
38  Mad.  396.  See  Debi  Prosad  Chau - 
dhury  v.  Golap  Bhagat  (1913),  40  Calc. 
721  ;  17  C.  W.  N.  701.  See  also  cases 
collected  in  Norton’s  “  Leading  Cases,” 
pp.  626,  627.  For  a  contrary  view, 
see  Ramphal  Mai  v.  Tula  Kuari  (1883), 
6  All.  116  ;  Varjivan  Mangji  v.  GJielji 
GokaUas  (1881),  5  Bom.  563,  which 
must  now  bo  considered  as  over¬ 
ruled. 

1  Post,  p.  490.  Suressur  Misser 
(Chowdhury)  v.  Mohesh  Mam  Mesrain 
(. Musstt )  (1915),  20  C.  W.  N.  142. 

2  Raj  Lukhee  Dabea  v.  Gokool 
Chunder  Chowdhry  (1869),  13  M.  I.  A. 
209,  at  p.  228 ;  3  B.  L.  R.  P.  C.  57, 
at  p.  63 ;  12  W.  R.  P.  C.  47,  at  p. 
50  ;  Madha  Shy  am  Sircar  v.  J  oy  Mam 
Smapati  (1890),  17  Calc.  896.  In  a 
Bombay  case  ( V inayak  v.  Govind 
(1900),  25  Bom.  129 ;  2  Bom.  L.  R. 
820),  whero  a  man  died  leaving  a 
widow,  a  sister,  and  her  son,  the  Court 
upheld  an  alienation  by  the  widow 


with  the  consent  of  the  sister’s  son 
on  the  ground  that  he  was  the  only 
male  reversioner,  and  that  his  consent 
showed  the  propriety  of  the  sale. 

8  Bajrangi  Singh  v.  Manokarnika 
Bakhsh  Singh  (1907),  35  I.  A.  1,  at 
p.  16  ;  30  All.  1,  at  p.  21  ;  12  C,  W. 
N.  74,  at  p.  83  ;  9  Bom.  L.  R.  1348. 

4  Raj  Lukhee  Dabea  v.  Gokool 
Chunder  Chowdhry  (1869),  13  M.  I.  A. 
209,  at  p.  228  ,*  3  B.  L.  R.  P.  C.  57,  at 
p.  63  ;  12  W.  R.  P.  C.  47,  at  p.  50  ; 
Varjivan  Mangji  v.  Ghelji  Gokaldas 
(1881),  5  Bom.  563,  at  p.  571  ;  Vinayak 
v.  Govind  (1909),  25  Bom.  129,  at  p. 
139 ;  2  Bom.  L.  R.  820.  In  Ram 
Krishna  Kuppuswami  v.  Tripurabai 
(1911),  13  Bom.  L.  R.  940,  it  was  held 
that  the  consent  of  the  nearest  rever¬ 
sioner  did  not  validate  an  alienation. 

5  Bijoy  Gopal  Mukerji  v.  Girindra 
Nath  Mukerji  (1914),  41  Cale.  793  ;  18 
C.  W  N.  673  ;  16  Bom.  L.  R.  425 ; 
Bari  Ktshen  Bhagat  v.  Kashi  Pershad 
Singh  (1914),  42  I.  A.  64 ;  42  Calc. 
876  ;  19  C.  W.  N.  370  ;  17  Bom.  L.  R. 
426. 

6  Debi  Prosad  Chowdhury  v.  Colap 
Bhagat  (1913),  40  Calc.  721  ;  17  C.  W. 
N.  401 ;  Nabin  Chandra  Saha  v.  Hem 
Chandra  May  (1913),  19  C.  W.  N.  265. 
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As,  for  instance,  a  sale  of  a  portion  of  the  estate,1  a  mortgage,2  or  a  long 
lease  executed  to  save  the  property  from  destruction.3 

A  sale  or  other  alienation  of  the  whole  property  with  the 
consent  of  some  only  of  the  reversioners  stands  upon  the  same 
footing.4 

Where  the  immediate  reversioner  would,  if  she  succeeded, 
be  a  restricted  owner,  both  her  consent  and  that  of  subsequent 
reversioners  would  be  necessary. 

The  consent  of  a  female  reversioner,  who  would  in  turn  become  a 
restricted  owner,  is  not  sufficient.5  It  might,  it  is  submitted,  be  some 
evidence  to  corroborate  other  evidence  of  necessity. 

There  was  a  controversy  as  to  the  basis  upon  which  the  right  of  the 
widow  to  sell  with  the  consent  of  the  reversioners  rested.  According  to 
one  view  the  consent  derived  its  force  from  the  power  supposed  to  reside  in 
a  widow  of  accelerating  by  the  surrender  of  her  own  interest  the  interests 
of  the  reversioners ; 6  but  the  doctrine  of  acceleration  consequent  on  re¬ 
linquishment  is  in  theory  inapplicable  where  the  widow  transfers  for  a  price 
or  retains  an  interest  in  the  purchase-money.7  The  other  view  was  that 
the  consent  of  the  persons  interested  to  oppose  the  transaction  evidenced 


1  Gopeshwar  Misra  v,  JDurgamani 
BaishnaU  (1913),  17  0.  W.  N.  1062 ; 
Marudamuthu  Nudan  v.  Srinivasa 
Filial  (1898),  21  Mad.  128;  Muthu - 
vccru  Mudaliar  v.  VytJiilinga  Mu  da- 
liar  (1908),  32  Mad.  206 ;  see  Deli 
Frosad  Chowdliury  v.  Golap  Bhagat 
(1913),  40  Calc.  721 ;  17  C.  W.  N.  701 ; 
Fulin  Chandra  Mandal  v.  Bolai  Man¬ 
dat  (1908),  35  Calc.  939 ;  12  C.  W.  N. 
837  ;  Rangappa  Naik  v.  Kamti  Naik 
(1908),  31  Mad.  306,  at  p.  370.  In 
Bajranqi  Singh  v.  Manokarnika 
Bakhsh  Singh  (1907),  35  I.  A.  1 ;  30 
All  1 ;  12  0.  W.  N.  74  ;  9  Bom.  L.  R. 
1348 ;  the  sales  of  successive  portions 
which  made  up  the  whole  estate,  and  in 
Vinayak  v.  Govind  (1900),  25  Bom. 
129 ;  2  Bom.  L.  R.  820,  a  sale  of  a 
portion  only  were  upheld. 

2  Hari  Kishen  Bhagat  v.  Kashi 

Fershad  Si?igh  (1914),  42  I.  A.  64  ;  42 
Calc.  876  ;  19  C.  W.  N.  370 ;  17 

Bom.  L.  R.  426 ;  Debi  Frosad 
Chowdhury  v.  Golap  Bhagat  (1913), 
40  Calc.  721  ;  17  C.  W.  N.  701  ; 
Sari  Kishen  Bhagat  v.  Bajrang 
Sahai  Singh  (1909),  13  C.  W.  N.  544, 
at  p.  548. 

3  Bijoy  Gopal  Mukerji  v.  Girin  dr  a 


Nath  Mukerji  (1914),  41  Calc.  793 ; 
18  C.  W.  N.  673;  16  Bom.  L.  R. 
425. 

*  Deli  Prosad  Clioiodhury  v.  Golap 
Bhagat  (1913),  40  Calc.  721,  at  p.  476  ; 
17  C.  W.  N.  701,  at  p.  731. 

6  Goolab  Sing  (Kooer)  v.  Rao 
Kurun  Sing  (1871),  14  M.  I.  A. 
176 ;  10  B.  L.  R.  1 ;  Bepin  Behari 
Kundu  v.  Durga  Charan  Bamrji 
(1908),  35  Calc.  1086 ;  12  C.  W.  N. 
914.  See  AkJcineri  Sreeramulu  v. 
Mullapudi  Ramayya  (1902),  25 

Mad.  731.  There  is  some  authority 
in  Bombay  that  even  where  the  female 
reversioner  would  on  succession  take 
an  absolute  estate  her  consent  would 
not  be  sufficient,  Varjivan  v.  Ghelji 
(1881),  5  Bom.  563  ;  approved  of  in 
Vinayak  v.  Govind  (1900),  25  Bom. 
129,  at  pp.  134,  135 ;  2  Bom.  L.  R. 
820.  See,  however,  Mallik  Saheb  v. 
Mallikarjunappa  (1913),  38  Bom.  224  ; 
15  Bom.  L.  R.  1142,  in  which  a  dif¬ 
ferent  view  was  acted  upon. 

6  Post,  pp.  490,  491. 

7  Debi  Frosad  Chowdhury  v.  Golap 
Bhagat  (1913),  40  Calc.  721,  at  pp.  779, 
780  ;  17  C.  Wr  N.  701,  at  p.  733. 
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its  propriety,  if  not  its  actual  necessity.1 2  There  can  he  no  doubt  that  such 
consent  is  very  strong  evidence  of  necessity,  and  also  that  such  reversioner 
either  immediate  or  subsequent,  as  consented  to  the  alienation  will  be 
estopped  from  disputing  it. 3 

A  ratification  stands  on  the  same  footing  as  a  consent-.3 

The  form  of  consent  is  immaterial.  Form  of 

consent. 

Consent  may  take  the  form  of  signature  or  attestation  of  the  document,4 
and  sometimes  subsequent  acquiescence  may  imply  consent,  as  for  instance 
by  the  receipt  of  rent  from  the  holder  of  a  tenure  created  by  the  widow.5 

The  consent  to  be  of  any  effect  must  be  given  with  full  knowledge  of 
the  circumstances  and  of  the  effect  of  the  transaction  and  with  an 
intelligent  intention  to  consent  to  such  effect.6  It  must  be  free  from  any 
defect,  such  as  fraud  or  mistake,  which  would  vitiate  a  contract.  It  must 
be  given  in  good  faith,  and  not  for  an  indirect  purpose. 7 

Consent  by  a  purdahnashin  lady  requires  the  strictest  possible  proof 
that  she  was  fully  awrare  of  the  circumstances  and  of  her  rights,  and  that 
no  advantage  was  taken  of  her  position.8 

The  mere  omission  to  object,  or  to  take  steps  to  have  the  transaction 
set  aside,  does  not  amount  to  consent. 

A  sale  which  has  been  rendered  effective  by  the  necessary  consent  cannot 
be  questioned  by  any  reversioner  subsequently  born  9  or  adopted.10 

The  assent  of  the  reversioner  does  not  affect  other  reversioners  where 
the  widow  does  not  purport  to  deal  with  anything  beyond  her  own  interest. 1 1 


1  Vinayak  v.  Govind  (1900),  25 
Bom.  129,  at  p.  133 ;  2  Bom.  L.  R. 
820  ;  PUu  v.  Babaji  (1909),  34  Bom. 
165;  11  Bom.  L.  R.  1291.  See 
Madhub  Chunder  Hajrah  v.  Qobind 
Chunder  JBanerjee  (1868),  9  W.  R. 
C.  R.  350. 

2  Indian  Evidence  Act  (I.  of  1872), 
s.  115;  Gopaul  Chunder  Manna  v. 
Gour  Monee  Dossee  (1866),  6  W.  R. 
C.  R.  52  ;  post,  p.  507. 

3  Narayana  v.  Rama  (1913),  38 
Mad.  396,  at  p.  402. 

4  MuteeooUah  ( Sheikh )  v.  Radha- 

binode  Missur,  Ben.  S.  D.  A.  1856, 
p.  596.  As  to  the  effect  of  an 
attestation,  see  Abhoy  Churn  Ghose 
v.  Attarmoni  Dassee  (1898),  13 

C.  W.  X.  931.  Mere  attestation  does 
not  import  concurrence  ;  Mari  Kishen 
Bhagat  v.  Kashi  Pershad  Singh  (1914), 
42  I.  A.  64  ;  42  Calc.  876  ;  19  C.  W.  N. 
370  ;  17  Bom.  L.  R.  426  ;  see  Mara- 
yana  v.  Rama  (1913),  38  Mad.  396. 

5  Mohesh  Chunder  Bosev.XJgra  Kant 

Banerjee  (1875),  24  W.  R.  C.  R.  127. 

6  Sham  Sunder  Lai  v.  Achhan  Kun - 

war  (1898),  25  I.  A.  183,  at  p.  189; 


21  All.  71,  at  P.  80 ;  2  C.  W.  729, 
at  p.  733 ;  Hari  Kishen  Bhagat  v. 
Kashi  Pershad'  Singh  (1914),  42  I.  A, 
64  ;  42  Calc.  876  ;  19  C.  W.  N.  370  ; 
17  Bom.  L.  R.  426. 

7  Kolandaya  Sholagan  v.  Veda- 
muthu  Sholagan  (1896),  19  Mad.  337, 
where  the  transfer  was  made  for  the 
purpose  of  defeating  the  claims  of  a 
subsequent  reversioner. 

8  See  Bhagwat  Dayal  Singh  (Raja 
Rai)  v.  Debi  Dayal  Sahu  (1908), 
35  I.  A.  48 ;  35  Calc.  420  ;  12  C.  W. 
X.  393;  10  Bom.  L.  R.  230;  and 
cases  cited  in  Ameer  Ali  and  Wood- 
roffe’s  Indian  Evidence  Act  (I.  of 
1872),  notes  to  s.  Ill  ;  see  post,  p.  511. 

9  Vinayah  Vithal  Bhange  v.  Govind 
Venkatesh  Kulkarni  (1900),  25  Bom. 
129 ;  1  Bom.  L.  R.  ^20. 

10  Raj  Kristo  Roy  v.  Kishoree 
Mohun  Majoomdar  (1865),  3  W.  R. 
a  R.  14  ;  ante ,  pp.  199,  200. 

11  Rup  Narain  v.  Gopal  Dein  ( Mas - 
sammat)  (1909),  36  I*  A.  103  ;  36 
Calc.  780  ;  13  C.  W.  N.  920  ;  11  Bom. 
Jj.  R.  833.  See  Jiwan  Singh  v.  Misri 
Lai  (1895),  23  I.  A.  1 ;  j8  AH.  14a 
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490  GIFT,  [chap.  XV, 

A  reversioner  cannot  delegate  to  his  executor  the  option  of  assenting 
to  the  sale.1 

The  fact  that  the  widow  obtained  a  benefit  from  the  aliena¬ 
tion,  e.g.  when  as  the  result  of  a  compromise  an  interest  in  the 
property  is  given  to  her,  does  not  avoid  the  alienation,  if  it  be 
in  other  respects  unobjectionable.2 

Even  with  the  consent  of  the  revorsionors  a  gift  by  the 
restricted  owner  to  any  one  but  the  next  reversioners  is 
invalid.3 

A  reversioner  who  consented  may  be  estopped  from  disputing  the  gift.4 

A  widow,  or  other  female  with  a  restricted  estato,  can 
surrender 5  her  whole  estate  6  in  tho  whole  property  7  to  the 
then  next  reversioners,  whose  estate  is  thereby  accelerated  and 
who  obtain  thereby  as  full  a  title  as  if  they  had  taken  directly 
from  the  last  full  owner,8  but  such  relinquishment  does  not 
affect  prior  alienations.9 


1  Hayes  v.  Harendra  Narain  (1904), 

31  Calc.  698. 

2  Suressur  Misser  ( Ghowdhury )  v. 
Mohesh  Rami  Mesrain  (Musst)  (1915), 
20  C.  W.  N.  142. 

3  Bakhtawar  v.  Bhagwana  (1910), 

32  All.  176 ;  Ramphal  Rai  v.  Tula 
Kuari  (1883),  6  All.  116 ;  Abdulla  v. 
Ram  Lai  (1911),  34  All.  129;  Khci- 
wani  Singh  v.  Chet  Ram  (1916),  39  All. 
1;  Raja  Dei  v.  Umed  Singh  (1912), 
34  All.  207,  where  there  was  a  gift  by 
the  widow  to  her  daughter’s  son  with 
the  consent  of  her  daughter. 

4  Bakhtawar  v.  Bhagivana  (1910), 
32  All.  176. 

5  A  disclaimer  may  have  the  same 
effect  as  a  surrender,  see  Rujoneekant 
Milter  v.  Premchand  Bose  (1862), 
Marsh,  241  ;  1  Hay,  518. 

6  Rangappa  Naik  v.  Kamti  Naik 
(1908),  31  Mad.  366,  at  pp.  369,  370 ; 
Beharilal  v.  Mztdholal  Aliir  Gyawul 
(1891),  19  I.  A.  30,  at  p.  32;  19 
Calc.  236,  at  p.  241  ;  Moti  Raiji  v. 
Laldas  Jibhai  (1916),  41  Bom.  93; 
18  Bom.  L.  R.  954;  Janak  Keshori 
Kuar  v.  Deli  Prasad  Singh  ( Balu ) 
(1917),  2  Pat.  L.  J.  490. 

7  Beharilal  v.  Madholal  Ahir  Gy  a- 
ml  (1891),  19  I.  A.  30  ;  19  Calc.  236. 


(The  observations  of  the  Judicial 
Committee  in  that  ease  dispose,  it  is 
submitted,  of  the  views  entertained 
in  Duli  Singh  v.  Sundar  Singh  (1892), 
14  All.  377,  and  Madan  Mohan  v. 
Puran  Mai  (1884),  6  All.  288); 
Annada  Kumar  Roy  v.  Indr  a  Bhusan 
Mukhopadhya  (1907),  12  C.  W.  N. 
49  ;  Hemcliunder  Sanyo!  v.  Sarnamoyi 
DeU  (1894),  22  Calc.  453  ;  Hunsraj  v. 
MongJiilai  (Bai)  (1905),  7  Bom.  L.  R. 
622.  See  Raj  Kishore  v.  Durga 
Charan  Lai  (1906),  29  All.  71 ;  Nobo 
Kishore  Sarma  Roy  v.  Hari  Nath 
Sarma  Roy  (1884),  10  Calc.  1102  ; 
Noferdoss  Roy  v.  Modhu  Soondari 
Burmonia  (1880),  5  Calc.  732  ;  5 

C.  L.  R.  551 ;  ladumani  Debi  {Sri- 
mati)  v.  Saroda  Prosanno  Mookerjea 
(1856),  1  Boul.  120  ;  Shama  Soonduree 
v.  Shurut  Chunder  Dutt  (1867),  8 
W.  R.  C.  R.  500 ;  Marudamalhu 
Nadan  v.  Srinivasa  Pillai  (1898),  2 
Mad.  128,  at  p.  133.  For  older  cases 
see  Norton’s  Leading  Cases,  pp.  627, 
628. 

8  Gunga  Pershad  Kwr  v.  Shumb - 
hoonath  Burmun  (1874),  22  W.  R.  C. 
R.  393. 

9  Subbamma  v.  Subramanyam 
(1915),  39  Mad.  1035. 
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She  can  surrender  to  a  female  reversioner.1  She  cannot  surrender  to 
some  only  of  the  next  reversioners.2 

There  is  a  conflict  of  decisions  as  to  whether  a  surrender  to  subsequent 
reversioners  with  the  consent  of  the  immediate  reversioners  is  valid.3 

There  is,  it  is  submitted,  nothing  to  prevent  a  relinquishment  of  all 
rights  in  the  estate  by  the  immediate  reversioner,  but  no  relinquishment 
short  of  this  would  be  sufficient.4 

• 

The  surrender  is  not  effectual  if  it  imposes  on  the  rever¬ 
sioners  obligations,  which  would  not  have  existed  if  the  property 
had  devolved  on  them  by  inheritance.5 

An  arrangement  which,  besides  a  surrender  of  the  whole  estate, 
includes  an  absolute  gift  of  half  to  the  widow  is  entirely  ineffectual  so  far 
as  such  half  is  concerned,6  but  there  is  nothing  to  prevent  an  arrangement 
for  the  widow’s  maintenance  on  a  surrender  by  her,7  or  an  arrangement  by 
which  a  part  of  the  property  is  transferred  to  some  one  else.8 

Where  the  widow  or  other  female  owner  has  abandoned  all  worldly 
affairs  the  estate  of  the  reversioners  may  be  expedited. 9 

A  widow  or  other  restricted  female  owner  cannot  apparently 
relinquish  a  portion  only  of  the  estate  in  favour  even  of  the 
whole  body  of  the  reversioners.10 

The  powers  of  a  Hindu  widow,  or  other  restricted  heir,  who 
takes  undor  a  will,  depend  upon  the  terms  of  the  will.11 


1  Bhupal  Bam  v.  Lachma  Kuar 
(1888),  11  All.  253.  Seo  Udhar 
Singh  v.  Banee  Koonwer  (Mussumat) 
(1866),  1  Agra,  234 ;  Bup  Bam  v. 
Bewati  ( Mummmat )  (1910),  32  All. 
582. 

2  Mem  Glmnder  Sanyal  v.  Sarna - 
mayi  Debi  (1894),  22  Calc.  355.  Sec 
Annada  Kumar  Boy  v.  Indr  a  Bhusan 
Mukhopadhya  (1907),  12  0.  W.  N. 
49. 

3  Baja  Dei  v.  Umed  Singh  (1912), 
34  All.  207  ;  Protap  Chunder  Boy 
Ohowdhry  v.  Joy  Monee  Dabee  Chowd - 
brain  ( Sreemutty )  (1864),  1  W.  R.  C.  R. 
98. 

4  Of.  ante ,  p.  487. 

5  Sriramulu  Naidu  v.  Andalammal 
(1906),  30  Mad.  145. 

6  Mem  Chunder  Sanyal  v.  Sarna - 
mayi  Debi  (1894),  22  Calc.  354 ; 

Kanuram  Deb  v.  Kashi  Chandra 
Skarma  Chowdhuri  (1909),  14  C. 

W.  N.  226.  See,  however,  per 

Sankaran  Nair,  J.,  in  Challa  Subbiah 

Sastri  v.  Palury  Pattabhiramayya 

(1908),  31  Mad.  446,  at  p.  450.  In  a 


similar  case  the  transaction  was 
upheld  on  the  ground  that  the  rever¬ 
sioners  were  estopped,  Bangappa  Naik 
v.  Kamti  Naik  (19Q8),  31  Mad.  366. 

7  Kundec  Lall  ( Lalla )  v.  Kalce 
Pershad  {Lalla)  (1874),  22  W.  R.  0.  R. 
307. 

8  Challa  Subbiah  Sastri  v.  Palury 

PaUabhiram,ayya  (1908),  31  Mad. 

446. 

9  See  Hafzoonissa  Begum  v.  Bad- 
habinode  Misser ,  Ben.  S.  D.  A.  1856, 
p.  595. 

10  Bangappa  Naik  v.  Kamti  Naik 
(1908),  31  Mad.  366,  at  p.  370  ,*  Ma - 
rudamuthu  Nadan  v.  Srinivasa  Pillai 
(1898),  21  Mad.  128,  at  p.  152 ;  Debi 
Prosad  Chowdlmry  v.  Qolap  Bhagat 
(1913),  40  Calc.  721,°  at  p.  750  ;  17  C. 
W.  N.  701,  at  p.  718  ;  Suressur  Misser 
( Chowdhury )  v.  Mohesh  Bani  Mesrain 
{Musstt)  (1915),  20  C.  W.  MT.  142. 
Contra  Kanuram  Deb  v.  Kashi 
Chandra  Sarma  Chowdhuri  (1909),  14 
C.  W.  N.  226.  See  ante ,  p.  490. 

11  Chundermoney  Dossee  v.  Hurry 
Doss  Mitter  (1880),  5  O.  L.  R.  557. 
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If  the  will  merely  confers  the  interest  which  the  law  would,  give  her  a 
heiress,  the  general  law  would  apply. 

Where  a  widow  or  other  restricted  female  owner  has  obtained 
special  powers  from  a  Court  under  the  provisions  of  an  Act  of 
the  Legislature,  her  power  to  deal  with  the  property  is  derived 
from  the  order  of  the  Court.1 

If  she  has  obtained  letters  of  administration  her  powers  are  those  of 
an  administratrix. 2 

If  she  obtains  permission  to  alienate  under  s.  90  of  the  Probate  and 
Administration  Act,3  she  can  confer  an  absolute  title  irrespective  of 
necessity  or  of  the  consent  of  the  reversioners. 4 

Thore  is  a  difference  of  opinion  as  to  whether  the  rever¬ 
sioners  are  responsible  for  debts  incurred  by  a  widow  from  legal 
necessity,  but  in  respect  of  which  no  document  charging  the 
property  beyond  the  widow’s  lifetime  has  been  executed  by 
the  widow. 

Where  there  is  no  legal  necessity  for  the  debts,  it  is  clear  that  the 
reversioners  are  not  bound  to  pay  them. 

There  can  be  no  reasonable  doubt  that  reasonable  trade  debts  in  respect 
of  a  family  business  are  payable  out  of  the  trade  assets  whether  they  are 
secured  or  not.5 

The  difficulty  arises  in  cases  where  they  were  not  incurred  in  respect  of 
such  business.  The  Allahabad  High  Court  has  declined  to  hold  the 
reversioners  responsible. 6  The  Madras  High  Court,7  and  a  Full  Bench  of 
the  Calcutta  High  Court 8  have  held  them  responsible.  A  recent  decision 
of  the  Calcutta  High  Court  has  adopted  the  contrary  view,9  but  the  Full 
Bench  case  does  not  appear  to  have  been  cited. 

In  one  case  the  Bombay  High  Court  exempted  the  reversioners,10  but 


1  Seo  Bhugwan  Dass  v.  Luchmee 
Narain  (1805),  2  W.  R  M.  A.  19. 

2  Loganada  Mudali  v.  Ramasvami 
(1803),  1  Mad.  H.  C.  384. 

3  Act  V.  of  1881. 

4  Kamihya  Nath  Mukerjee  v.  Mari 
Churn,  Sen  (1899),  26  Calc.  607. 

5  Sahrabai  Nathubai  v.  Maganlal 
Mulchand  (1903),  20  Bom.  200;  3 
Bom.  L.  R.  738. 

c  Dhiraj  Singh  v.  Manga  Ram 
(1897),  19  All.  300 ;  Shiamanand  v. 
Mar  Lai  (1890),  18  All.  471.  See 
Kallu  v.  Faiyaz  Ali  Khan  (1908),  30 
All.  394. 

7  Regella  Jogayya  v.  NimushaJcavi 


V ' enkataraiimmma  (1910),  33  Mad. 
492  ;  Veerabhadra  Aiyan  v.  Marudaga 
Nachiar  (1910),  34  Mad.  188  ;  Maha¬ 
raja  of  Bobbili  v.  Zamindar  of  Chundi 
(1910),  35  Mad.  108. 

8  Murry  Mohun  Rai  v.  Qoncsh 
Chunder  Doss  (1884),  10  Calc.  823; 
Ramcoomar  Mitter  v.  Ichamoyi  Dasi 
(1880),  0  Calc.  36  ;  6  0.  L.  R.  429. 

9  Qiribala  Dassi  v.  Srinath  Chandra 
Singh  (1908),  12  C.  W.  N.  769.  Cf. 
Prosunno  Kumar  Nandi  v.  Umedur 
Raja  Chowdhry  (1908),  13  C.  W.  N. 
353. 

10  Gadgeppa  Desai  v.  Apaji  Jivanrao 
(1879),  3  Bom.  237. 


CHAP.  XV.] 


SUITS. 


493 


in  a  recent  case  a  Full  Bench  of  the  same  Court  considered  that  they  are 
bound.1 

It  is  submitted  that  ordinarily  reversioners  are  not  responsible.  A 
manager  cannot  bind  the  coparceners,  or  a  minor  owner  personally,2 
although  he  may  bind  them  by  a  mortgage  or  sale.  Why  should  a  widow 
be  in  a  different  position  ? 

If  credit  be  given  to  the  estate,  the  creditors  would  generally  insist  upon 
security.  Ordinarily  it  is  to  the  present  holder — the  widow,  to  whom  the 
creditors  look  for  payment. 

In  the  case  where  a  female  restricted  owner,  who  has  acquired 
the  estate  as  a  wife,  daughter,  or  mother,  is  a  ward  of  a  Court 
of  Wards,  the  powers  of  alienation  given  to  the  Courts  of  Wards 
by  the  several  Acts  constituting  such  Courts  can  only  be  exer¬ 
cised  where  the  necessity  is  such  as  would  have  justified  the 
owner  in  alienating  the  property  herself.3 

A  woman  cannot  (even,  it  is  submitted,  with  the  consent 
of  the  reversioners)  by  will  dispose  of  the  property  in  which  she 
has  only  a  restricted  interest.4 

A  widow  or  other  female  restricted  owner  fully  represents 
the  estate  in  legal  or  other  proceedings  with  reference  thereto. 

Where  a  decree  has  been  made  against  the  last  full  owner,  it  can  be 
against  the  female  holder  as  representing  the  estate.5 

When  a  suit  is  pending  against  a  Hindu  defendant  at  the  time  of  his 
death  intestate,  his  heir,  even  though  she  be  a  female,  should  be  put  in  his 
place  in  such  suit,  but  her  liability  is  limited  to  the  assets  which  come  to 
her  hands. 

When  the  decree  is  against  the  representative  of  a  deceased  person,  a 
purchaser  at  a  sale  in  execution  of  the  decree  is  bound  to  satisfy  himself 
that  the  party  sued  as  the  representative  of  the  deceased  is  his  legal 
representative.6 

If  the  widow  does  not  represent  the  estate  nothing  passes  by  the  sale,7 


1  Sahrabhai  Nathubhai  v.  Magarilal 
Mulchand  (1901),  26  Bom.  206;  3 
Bom.  L.  R.  738. 

2  Waghela  Rajsanji  v.  Masludin 
(Shekh)  (1887),  14  I.  A.  89 ;  11  Bom. 
651 ;  Indur  CTiunder  Singh  v.  Badha- 
kishna  Chose  (1892),  19  I.  A.  90 ;  19 
Calc.  507  ;  Ranmal  Singji  ( Maharana 
Shri)  v.  Vadilal  Vakhatchand  (1894), 
20  Bom.  61 ;  Surendra  Nath  Sarkar 
v.  Atul  Chandra  Boy  (1907),  34  Calc. 
892. 

8  See  Bengal  Ward’s  Manual,  1909, 
pp.  19,  20. 

4  Ooburdhun  Nath  v.  Onoop  Boy 

(1865),  3  W.R.  C.  R.  105. 


5  Natha  Hari  v.  Jamni  (1871),  8 
Bom.  H.  C.  A.  C.  37 ;  Hari  Vydiana - 
thayyan  v.  Minakshi  Ammal  (1882), 
5  Mad.  5. 

6  Natha  Hari  v.  Jamni  (1871),  8 
Bom.  H.  C.  A.  C.  37,  at  pp.  41,  42. 

7  Siva  Bhagiam  vSPalani  Padiachi 
(1882),  4  Mad.  401 ;  Bamasami  Chetti 
v.  Saluckai  Tevar  (1875),  8  Mad.  H.  C. 
186  ;  Jatha  Naik  v.  Venktapa  (1880), 
5  Bom.  14  ;  Akoba  Dada  v.  Sakharam 
(1885),  9  Bom.  429 ;  Subbanna  v. 
V mkaiakrishnan  (1888),  11  Mad.  408  ; 
Alukmonee  Dabee  v.  Banee  Madhub 
Chuckerbutty  (1878),  4  Calc.  677  ;  3 
C.  L.  R.  473. 
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unless  the  persons  in  whom  the  estate  was  vested  are  substantially  repre- 
sented  by  the  widow.1 

As  she  represents  the  estate  the  widow  or  other  female 
restricted  owner  is  the  person  who  should  sue  for  such  portion 
of  the  estate  as  is  in  the  hands  of  others. 

If  she  neglect  to  sue,  apparently  the  immediate  reversioner,  and  failing 
him,  a  subsequent  reversioner,  can  sue,2 

The  reversioners  are  bound  by  a  decision  fairly  obtained  on 
a  question  directly  and  substantially  in  issue  and  necessary  to 
be  decided,3  in  a  suit  against  a  female  restricted  owner,  as 
representing  the  estate,  or  in  a  suit  by  such  restricted  owner,4 
“  unless  it  could  be  shown  that  there  had  not  been  a  fair  trial 
of  the  right  in  that  suit — or  in  other  words,  unless  that  decree 
could  have  been  successfully  impeached  on  some  special  ground, 
it  would  have  been  an  effectual  bar  to  any  new  suit  ”...  by 
any  person  claiming  in  succession  to  such  restricted  owner.5 6 

A  decision  in  a  suit  by  or  against  the  limited  heir  not  as  representing 
the  estate,  but  on  matters  personal  to  her,  as,  for  instance,  a  decree  against 
her  for  rent,0  or  on  account  of  a  tortious  act,7  does  not  bind  the  rever¬ 
sioners.8 *  For  example,  they  are  not  liable  for  a  wrongful  act  committed  by 
her. 0  In  some  cases  where  she  has  acted  for  the  benefit  of  the  estate,  the 
estate  may  be  liable  for  mesne  profits.10 


1  There  arc  cases  where  a  widow  is 
put  on  the  record  as  representing  her 
minor  sons.  In  those  cases  the  question 
is  what  is  actually  sold ;  see  Achui  v. 
Manjunath  (1896),  21  Bom.  539,  and 
cases  cited  in  Trevelyan’s  “  Law  of 
Minors,”  5th  ed.,  p.  290,  note  5. 

2  See  Joy  Mooruth  Kooer  v.  Buldeo 
& 'ingh  (1871),  21  W.  R.  C.  R.  444; 
Chundcr  Koo/nar  Gangooly  v.  Raj 
Kishen  Banjerce  (1870),  14  W.  R.  C.  R. 
322. 

3  Maljibhai  Narbharam  v.  Patel 
Lakhmidas  (1911),  36  Bom.  127,  at  p. 
131  ;  13  Bom.  L.  R.  1035,  at  p.  1037. 

4  See  Risal  Smgh  v.  Balwant  Singh 

(1915),  37  All.  496. 

6  Katama  Patch iar  v.  Rajah  of 

Shivagunga  (1863),  9  M.  I.  A.  543,  at 

p.  608 ;  2  W.  R.  P.  O.  31,  at  p.  37  ; 

Partab  Narain  Singh  v.  Trilokanaih 
Singh  (1884),  11  I.  A.  197;  11  Calc. 

186  ;  Hurrinath  Ohatierjec  v.  Mothoor 
Mohun  Gosioami  (Mohunt)  (1893),  20 
I.  A.  183 ;  21  Calo,  8  ;  Madan  Mohan 


Lai  v.  Akbaryar  Khan  (1905),  28  All. 
241 ;  Jharula  Das  v.  Jalandhar  Tha - 
kur  (1912),  39  Calc.  887;  Bhogarajn 
Venkatrama  Jogiraju  v.  Addepalli 
Seshayya  (1912),  35  Mad.  560  ;  Ghela- 
bai  v.  Javer  ( Bai )  (1912),  37  Bom. 
172  ;  14  Bom.  L.  R.  1142  ;  Mohendm 
Nath  Biswas  v.  Shamsunnessa  Khatum 
(1914),  19  C.  W.  N.  1280;  Hanuman 
Prasad  Singh  v.  Bhagauti  Prasad 
(1897),  19  All.  357,  at  p.  371 ;  Sachit 
v.  Budhua  Kuar  (1886),  8  All.  429; 
Nand  Kumar  v.  Radha  Kuari  (1876), 
1  All.  282. 

6  Bireshur  Das  Dcy  v.  Kamal  Ku¬ 
mar  Dutt  (1912),  17  C.  W.  N.  337. 

7  Nafar  Chandra  Pal  Chowdhury  v. 
Kamini  Kumar  Lahiri  (1912),  18  C. 
W.  N.  542. 

8  Braja  Lai  Sen  v.  Jiban  Krishna 
Roy  (1898),  26  Calc.  285. 

9  See  Sadasi  Koer  v.  Ramgobind 
Singh  (1911),  15  C.  W.  N.  357. 

10  Lalji  Sahay  v.  Goberdhone  Jha 
(1909),  15  0.  W,  N.  859,  note. 
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The  majority  of  the  Court  held  in  Misal  Singh  v.  Bahoant  Singh  (1015), 

37  All.  496,  that  the  reversioners  were  bound  by  a  decree  in  a  suit  brought 
by  a  widow  to  set  aside  an  adoption. 

It  is  the  duty  of  the  widow  to  protect  the  estate,  and  if  she  collusively 
allow  judgment  to  be  given  and  execution  to  be  taken  out,  the  sale  will  be 
set  aside.1  She  is  not  bound  to  contest  a  just  claim.2  A  decree  properly 
obtained  in  an  undefended  suit  binds  the  estate.3 

The  Allahabad  High  Court  has  held  that  the  reversioners  can  only  be  Compromise, 
bound  by  decree  made  after  a  full  contest  in  a  bond  fide  litigation,  and  are 
not  bound  by  a  compromise,  even  though  it  be  followed  by  a  decree.4 

It  has  been  held  in  Madras  that  a  decree  passed  on  a  compromise  into 
which  the  widow  enters  will  have  no  higher  effect  against  the  reversioners 
than  a  contract  entered  into  by  her.5 

In  Bengal  it  has  been  held  6  that  a  widow,  as  representative  of  the 
entire  estate  in  the  litigation,  has  the  same  control  with  respect  to  com¬ 
promise  as  she  has  with  respect  to  the  assertion  of  rights  and  with  respect 
to  appeal  against  an  adverse  decision.  “  It  is,  of  course,  possible  that  the 
trust  thus  reposed  in  the  widow  may  be  abused  without  detection,  as  may 
the  very  large  discretion  which,  as  the  law  now  stands,  she  undoubtedly 
possesses  in  other  matters  ;  but,  on  the  whole,  we  think  it  will  be  found 
most  favourable  for  the  heirs  that  she  should  have  the  power  of  making 
an  honest  compromise  at  every  stage  of  the  proceedings.” 

It  is,  it  is  submitted,  clear  that  a  compromise  or  an  award 7  which  amounts 
to  an  alienation  without  necessity,  or  is  otherwise  distinctly  disadvantageous 
to  the  reversioners,8  or  is  made  by  the  restricted  heir  for  her  own  personal 
advantage  only,9  would  not  bind  them,  and  would  be  treated  as  an  aliena¬ 
tion.  Where  the  compromise  amounts  to  a  bond  fide  settlement  of  disputes, 
and  was  arrived  at  with  due  care  and  caution,10  it  will  be  upheld.11 


1  Parekh  Ranchor  v.  Vakhai  ( Bai ) 
(1886),  11  Bom.  119  ;  sec  that  case  as 
to  the  law  of  limitation. 

2  Subbammal  v.  Avudaiyammal 
(1906),  30  Mad.  3. 

3  Gurnak  Prasad  v.  Jai  Narain 
Lcd{  19  2),  34  All.  385. 

*  Mahadei  v.  Baldeo  (1907),  30  All. 
75 ;  Gobind  Krishna  Narain  v.  Khunni 
Lai  (1907),  29  All.  487  (reversed  on 
appeal,  see  below,  note  12) ;  Sant 
Kumar  v.  Deo  Saran  (1886),  8  All. 
365;  Ram  Sarup  v.  Ram  Dei  (1906), 
29  All.  239.  See  Sheo  Narain  Singh 
v.  Khurgo  Koerry  (1882),  10  O.  L.  R. 
337.  In  Jeram  Laljee  v.  Veerbai 
(1905),  5  Bom.  L.  R.  885,  the  Court 
said :  “  I  think  that  in  the  absence 
of  authority  to  the  contrary,  it 
would  be  unsafe  to  treat  anything 
short  of  a  decree  in  a  suit  contested 
bo  the  end  as  coming  within  the 
ruling  in  the  Shiva  Ganga  case.” 

5  Bhogaraju  Ymkcdrama  J ogiraju 


v.  Addepalli  Seshayya  (1912),  35  Mad. 
560. 

0  Tarini  Charan  Gangidi  v.  Watson 
(1869),  3  B.  L.  R.  A.  C.  437,  at  pp.  444, 
445  ;  12  W.  R.  C.  R.  413,  at  p.  417 ; 
Kanhaiya  Lai  v.  Kishori  Lai  (1916), 
38  All.  679. 

7  Moti  Raiji  v.  Laldas  Jebhoi  (1916), 
41  Bom.  93 ;  18  Bom.  L.  R.  954. 

8  Indro  Kooer  (Mmsamut)  v. 
Abdool  Burkat  {Shaikh)  (1870),  14 
W.  R.  C.  R.  146.  See  KamUnayani 
Timmaji  v.  Kambinayani  Subbaraju 
(1910),  33  Mad.  473. 

®  See  Imrit  Konvmr+r.  Roop  Narain 
Singh  (1880),  6  C.  L.  R.  76;  Janak 
Keshoti  Knar  v.  Debi  Prasad  Singh 
{Bobu)  (1917),  2  Pat.  L.  J,  495. 

10  Kwmarasami  Odayar  v.  Subra - 
mania  Iyer  (1916),  31  Mad.  L.  J.  87. 

11  See  Khunni  Lai  ( Lola )  v.  Gobind 
Krishna  Narain  ( Kunivar )  (1911), 
38  I.  A.  87 ;  23  All.  356  ;  15  C.  W.  N. 
545  s  13  Bom.  L.  R.  427;  Eiran 
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A  compromise  which  affects  only  her  personal  rights  is  unimpeachable. 

Parties  to  suit.  It  may  be  sometimes  safer  to  make  the  next  reversioners  parties  to  a 
suit  in  order  to  bind  them,1  but  the  widow  fully  represents  the  estate,  and 
the  rights  of  subsequent  reversioners  will  not  be  affected  by  the  inclusion 
of  the  immediate  reversioners  in  the  suit.  In  Srinath  Das  v.  Bari  Paila 
MU  ter ,2  Jenkins,  J.,  drew  a  distinction  between  cases  in  which  the  charge 
was  created  by  the  widow  and  those  in  which  it  was  not  created  by  her. 
There  is,  it  is  submitted,  no  ground  for  this  distinction.  There  is  no  reason 
why  next  reversioners  any  more  than  subsequent  reversioners  should  be 
made  parties. 

Costs  of  suit.  The  estate  is  liable  for  the  costs  of  a  suit  brought  against  the  widow 
and  defended  by  her  on  account  of  the  estate.3  It  may  also  be  liable  for 
the  costs  of  an  unsuccessful  suit  brought  by  her  as  representing  the 
estate. 4 

The  reversioners  are  not  bound  by  a  decree  made  after  the 
death  of  the  widow  against  her  representatives.5 
Sale  in  execu-  A  sale  in  execution  of  a  decree,  made  against  a  widow  or 
*  other  female  restricted  owner  and  enforcing  merely  a  personal 
claim,  will  only  transfer  the  life  interest  of  the  widow.6 

This,  it  is  submitted,7  applies  also  when  the  decree  is  for  a  debt  incurred 
on  the  personal  security  of  the  widow,  although  such  debt  may  have  been 
incurred  for  legal  necessity. 8 

It  applies  to  a  claim  for  rent  accrued  due  after  the  death  of  the  last  full 
owner, 9 


Bibi  (Mussamut)  v.  Bohan  Bibi  (1914), 
18  C.  W.  X.  928  ;  Bihari  Lai  v.  Baud 
Husain  (1913),  35  All.  240  ;  Upon- 
dra  Nath  Bose  v.  Bindesri  Prosad 
(1915),  20  C.  W.  X.  210. 

1  See  Mayne’s  “  Hindu  Law,”  8th 
ed.,  p.  896,  note  ( y ). 

2  (1899),  3  C.  W.  N.  637. 

8  Chunder  Coomar  Boy  v.  Gonesh 
Chunder  Doss  (1886),  13  Calc.  283. 

4  Ramhishore  Chuckerbutty  v.  Rally 
Kanto  Chuckerbutty  (1880),  6  Calc. 
479  ;  8  C.  L.  R.  1. 

5  Kailash  Chandra  Bose  v.  Girija 
Bundari  DeU  (1912),  16  C.  W.  N. 
658. 

6  Nugender  Chunder  Ghose  v.  Ra¬ 
mi  nee  JDossee  i^reemutiy)  (1867),  11 
M.  I.  A.  241;  8  W.  R.  P.  C.  17; 
Braja  Lai  Ben  v.  Jiban  Krishna  Roy 
(1898),  26  Calc.  285 ;  see  Mohima 
Chunder  Roy  Ckowdhuri  v.  Gouri  Nath 
Dey  Chowdhuri  (1897),  2  C.  W.  X.  162  ; 
J ugol  Kishore  v.  J otindromohun  Tagore 
{Maharajah)  (1884),  11  I.  A.  66;  10 
Calc.  985;  Narana  Maiya  v.  V astern 
Karanta  (1893),  17  Mad.  208 ;  Baijun 


Doobey  v.  Brij  BhooJcun  Lull  Awut-ti 
(1875),  2  I.  A.  275 ;  1  Calc.  133  ;  24 
W.  R.  C.  R.  306 ;  Mohima  Chunder 
Roy  Chowdhry  v.  Ram  Kishore 
Acharjee  Chowdhry  (1875),  15  B.  L.  R. 
142;  23  W.  R.  C.  R.  174;  Kisto 
Moyee  Dassee  v.  Prosunno  Narain 
Chowdhry  (1866),  6  W.  R.  C.  R.  304 ; 
Kristo  Gobind  Majumdar  v.  Bern 
Chunder  Chowdhry  (1889),  16  Calc. 
511 ;  Ram  Bhewuh  Roy  v.  Bheo 
Gobind  Bahoo  (1867),  8  W.  R.  C.  R. 
519  ;  Radha  Mohun  Mundul  v.  Boshi 
Bhoosun  Biswas  (1878),  3  C.  L.  R.  530. 

7  See  ante ,  p.  492. 

8  Kallu  v.  Faiyaz  Ali  Khan  (1908), 
30  All.  394. 

0  Braja  Lai  Ben  v.  Jiban  Krishna 
Roy  (1898),  26  Calc.  285 ;  Mahomed 
Badat  Ali  Milki  v.  Bara  Bundari  Debya 
(1912),  16  C.  W.  N.  1070 ;  Kristo  Go¬ 
bind  Majumdar  v.  Hem  Chunder 
Chowdhry  (1889),  16  Calc.  511 ;  Bi- 
reshar  Das  Dey  v.  ICamal  Kumar  Dutt 
(1912),  17  C.  W.  X.  337 ;  Rameswar 
Mondal  v.  Provabati  Debi  (1914),  19 
C.  W.  X.  313. 
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A  Bale  in  execution  of  a  decree  made  against  the  restricted 
owner  as  representing  the  estate,  will  bind  the  estate  if  the 
whole  interest  be  sold,  and  the  debt  upon  which  the  decree 
was  based  was  one  which  would  have  bound  the  reversion, 
either  as  being  a  debt  of  the  last  male  owner,  or  as  being 
a  debt  in  respect  of  a  transaction  by  which  she  could,  and  did 
bind  the  estate.1  Otherwise  her  interest  alone  is  affected  by 
the  sale.2 3 

As  to  a  sale  of  the  reversion,  see  post,  p.  500. 

The  question  frequently  arises  as  to  whether  on  the  proceedings  the 
whole  interest  passes.3  44  In  execution  proceedings  the  Court  will  look  at 
the  substance  of  the  transaction,  and  will  not  be  disposed  to  set  aside  an 
execution  upon  mere  technical  grounds  when  they  find  that  it  is  sub¬ 
stantially  right.4 

This  question  depends  upon  the  nature  of  the  interest  sold  5  and  the 
terms  of  the  decree  in  execution.6  In  order  to  ascertain  what  passed  by 
the  sale,  the  Court  may  look  at  the  judgment,7  or  the  pleadings,8  or  the 
proceedings  or  decree.9 

In  the  case  of  a  sale  in  execution  of  a  decree  made  on  a  mortgage  and 
executed  by  a  widow  the  question  as  to  whether  more  than  the  widow's 
personal  interest  passed  depends  also  upon  whether  there  was  necessity 
for  the  mortgage.10 

Where  property  is  sold  to  satisfy  several  decrees,  some  of  which  bind  the 
estate,  the  Court  will  not  interfere  with  the  possession  of  the  purchaser.11 


1  Jugol  Kishore  v.  Jotindro  Mohun 
Tagore.  (Maharajah)  (1884),  11  I.  A. 
60 ;  10  Calc.  985. 

2  j tianjit  Singh  (Raja)  v.  Ram  Chan¬ 
dra  Mookerjee  (1899),  4  C.  W.  Nf. 
415  ;  Nai>in  Chandra  Saha  v.  Hem 
Chandra  Ray  (1913),  19  C.  W.  N.  265  ; 
Rameswar  Mondal  v.  Provabati  Debi 
(1914),  19  C.  W.  1ST.  313. 

3  See  Baroda  Kanta  Chaitopadhya 
v.  Jatindra  Narain  Roy  (1895),  22 
Calc.  974. 

4  Bissessur  hall  Sahoo  v.  Luck- 
mwsur  Singh  (Maharajah)  (1876),  6 
I.  A.  233,  at  p.  238 ;  5  C.  L.  R.  477, 
at  p.  481  ;  General  Manager  of  the 
Raj  Durbhunga  v.  Ramaput  Sing 
(Maharajah  Coomar),  14  M.  I.  A.  605  ; 
10  B.  L.  R.  294 ;  17  W.  R.  C.  R. 
459  ;  I  slum  Chunder  Mitier  v.  JBuksh 
Ali  Soudagur  (1863),  Marshall,  614  ; 
W.  R.  F.  B.  R.  199. 

5  The  mere  fact  that  the  right, 

title,  and  interest  of  the  widow  is 

being  sold  does  not  preclude  the 

Court  from  ascertaining  from  the 

E.I«. 


judgment  or  proceedings  what  was 
actually  sold ;  Jugol  Kishore  v. 
Jotindro  Mohun  Tagore  (Maharajah) 
(1884),  11  I.  A.  66;  10  Calc.  985; 
General  Manager  of  Raj  Durbhunga 
v.  Ramaput  Sing  (Maharajah  Coomar) 
(1872),  14  M.  I.  A.  605 ;  10  B.  L.  R. 
294 ;  17  W.  R.  C.  R.  459 ;  and  see 
cases  above,  note  4. 

6  Ram  Lai  Shoohool  v,  Akhoy 
Charan  Mitier  (1903),  7  C.  W.  NT.  619. 

7  Jugol  Kishore  ‘v.  Jotindro  Mohun 
Tagore  (Maharajah)  (1884),  11  I.  A. 
66  ;  10  Calc.  985. 

8  Srinath  Das  v.  Bari  Pada  Mitier 
(1899),  3  C.  W.  X.  637. 

9  Zuhoorul  Mug  (Chowdhry)  v. 
Gooroo  Churn  Roy  (1871),  15  W.  R. 
C.  R.  329. 

10  Bistobehari  Sahoy  v.  Biajnalh 
Prasad  (halo)  (1871),  7  B.  L.  R.  213  ; 
16  W.  R.  C.  R.  49. 

11  Debendro  Narain  Roy  (Rajah)  v. 
Chundernath  Roy  (Coomar)  (1873), 
20  W.  R.  C.  R.  30. 

2  K 
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Sale  for  ‘ 
arrears  of 
Revenue. 


An  execution  Bale  in  satisfaction  of  debts  contracted  by  the  widow 
and  the  next  reversioner  has  not  the  effect  of  a  sale  by  her  and  that  rever¬ 
sioner.1 

In  a  sale  lor  arrears  of  Government  revenue  payable  in 
respect  of  the  share  of  an  estate  in  the  possession,  of  an  Hindu 
female  restricted  owner,  the  whole  interest  passes.2 

As  to  a  sale  for  arrears  of  rent,  see  Chomlhry  Zuhoorul  Huq  v.  Qoorco 
Chum  Roy  ( 1871 ),  15  W.  R.  C.  R.  329 ;  Raja  Ram  Banerjee  v.  Sonatun  Roy 
(1875),  23  W.  R.  C.  R.  404 ;  Braja  Lai  Sen  v.  Jibuti  Krishna  Roy  (1898), 
20  Calc.  285. 


1  Moldma  Chunder  Roy  Chowdhuri 
v.  Chari  Nath  Dey  Chowdhuri  (1897), 

2  C.  W.  N.  102.  See  ante ,  pp.  486, 
487. 

2  Dehi  Deis  Chowdhuri  v.  Bipro 


Charan  Ghosal  (1895),  22  Calc.  641 ; 
Banalata  Dasi  v.  Monmotha  Nath 
Chsvami  (1907),  11  0.  W.  N.  821 ; 
Act  XI.  of  1859  (Revenue  Sale  law), 
s.  54. 


CHAPTEK  XVI. 


REVERSIONERS  AND  THEIR  RIGHTS. 

Until  the  expiration  of  the  estate  of  the  widow  or  other  interest  of 
restricted  female  heir,  i.e.  on  her  death  (or  possibly  on  her  rever9,onei‘6* 
abandoning  all  interests  in  worldly  affairs  l 2),  it  is  impossible 
to  ascertain  who  will  succeed  to  the  property. 

*' 1  The  succession  does  not  open  to  the  heirs  of  the  husband  until  the 
termination  of  the  widow’s  estate.  Upon  the  termination  of  that  estate 
the  property  descends  to  those  who  would  have  been  the  heirs  of  the 
husband  if  he  had  lived  up  to  and  died  at  the  moment  of  her  death.’ ’  3 

During  the  lifetime  of  the  widow  or  other  limited  heir  the 
interest  of  a  reversioner  is  not  vested.  It  amounts  merely  to 
a  “  spes  successions”  3 

“  None  of  these  reversioners,  speaking  strictly,  can  be  said  individually 
to  possess  any  certain  or  tangible  interest  in  the  reversion ;  for  the  person 
who  will  get  it  is  only  he  who  shall  actually  survive  the  qualified  proprietor 
and  who  shall  occupy  at  her  death  the  position  of  heir  to  the  last  full 
owner,  and  who  that  will  be  it  is  of  course  impossible  to  say.”  4 5 

A  reversioner  is  not  entitled  to  a  declaration  of  his  Tight  to  succeed. 6  He 
has  sufficient  interest  to  entitle  him  to  challenge  the  will  of  the  last  male 
owner.6 

He  has  not  an  interest  entitling  him  to  redeem,  during  the  lifetime  of 
the  widow,  property  mortgaged  by  the  widow’s  husband ; 7  but  if  he 


1  Ante,  p.  361. 

2  Moniram  Kolita  v.  Kerry  Koti- 
tany  (1880),  7  I.  A.  115,  at  p.  154; 
5  Calc.  776,  at  pp.  789,  790  ;  6 
C.  L.  R.  322,  at  pp.  332,  333. 

3  Cases  post,  p.  500,  note  2. 

4  Chiruvolu  Punnamma  v.  ChirU* 
volu  Perrazu  (1906),  29  Mad.  390,  at 
p.  391. 

5  Kathama  Natchiar  v.  Dorasinga 
Tever  (1875),  2  I.  A.  169  ;  15  B.  L.  R. 
83;  23  W.  R.  C.  R.  314;  JanaU 
Ammal  v.  Narayama  "Sami  Aiyer 


(1916),  43  I.  A.  207;  39  Mad.  634; 
20  C.  W.  N.  1323 ;  18  Bom.  L.  R.  856. 
See  Specific  Relief  Act  (I.  of  1877), 
s.  42 ;  Shama  Soonduree  Chovxthrain 
v.  Jumoona  Cftowdhram  (1875),  24 
W.  R.  C.  R.  86,  explaining  JBrinda 
Dabee  Ckotvdhrain  v.  Pearee  Lall 
ChowdJiry  (1868),  9  W.  R.  C.  R.  460. 

8  Syama  Charan  Bai&ya  v.  Prafulta 
Sandari  Gupta  (1915),  19  C.  W.  N.  882. 

7  Ram  Chandar  v.  Kallu  (1908),  30 
All.  497;  Transfer  of  Property  Act 
(IV.  of  1882),  s.  91. 
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pays  money  to  save  the  sale  of  the  property  in  execution  of  a  decree  for 
arrears  of  rent  or  revenue  he  is  entitled  to  sue  the  defaulting  widow  for  the 
amount.1 

The  interest  of  the  reversioner  is  incapable  of  being  transferred,2  or 
of  being  renounced,3  or  of  being  attached  in  execution  of  a  decree.4  In 
case  of  his  insolvency  it  does  not  vest  in  the  Official  Assignee  or  other 
assignee  in  insolvency.5 

An  agreement  to  divide  the  reversion  when  it  should  fall  in,  creates  no 
vested  right,  but  only  a  right  to  claim  specific  performance.6  No  effect 
can  be  given  to  a  contract  for  sale  of  a  reversion  even  after  the  reversion  has 
fallen  in.7 

A  compromise  between  the  reversioner  and  the  widow  acknowledging 
the  right  of  the  widow  under  a  will  is  within  the  competence  of  the  rever¬ 
sioners,  8  but  they  cannot  bind  subsequent  reversioners  by  any  compromise 
of  their  rights.9 

There  is  nothing  to  prevent  the  reversion  being  sold  in  execution  of  a 
decree  in  respect  of  a  debt  due  by  the  last  male  owner,  where  the  widow’s 
interest  cannot  be  sold.10 

Where  there  are  several  reversioners  entitled  successively 
to  succeed  to  an  estate  held  for  life  by  a  widow  or  other  restricted 
owner,  no  one  of  such  reversioners  can  be  held  to  claim  through 
or  derive  his  title  from  another  reversioner,  even  if  that  other 


1  Act  IX.  (Contracts)  of  1S72,  s.  69 ; 
Pankhabatti  Chandkurani  v.  Maui 
Lai  Singh  (1913),  IS  C.  W.  N.  778. 

2  Transfer  of  Property  Act  (IV.  of 

1882),  s.  6  (a) ;  Muthnveeru  Mudaliar 

v.  Vythilinga  Mudaliar  (1908),  32 

Mad.  206  ;  Manizkam  Pillai  v.  Rama- 

tinga  Filial  (1905),  29  Mad.  120 ; 

Chiritvolu  Punnamma  v.  Cliiruvolu 

Perrazu  (1906),  29  Mad.  390,  at  p. 

399 ;  Margawan  Mayan  v.  Baijnath 
Das  (1909),  32  All.  88  ;  Jagannath  v. 
Dibbo  (1908),  31  All.  53;  Kund 
Kishore  Lai  v.  Kanee  Ram  Ternary 
(1902),  29  Calc.  355;  6  C.  W.  N. 
395,  in  which  it  was  held  that  Sham 
Sander  Lall  v.  Achhan  Kumvar  (1898), 
25  I.  A.  183  ;  .21  All.  71  ;  2  C.  W.  N. 
729  (S.  C.  in  Court  below,  Achhan 
Kunioar  v.  Thakur  Das  (1895),  17 
All.  125),  overruled  Brahmadeo  Mala¬ 
yan  y.  Maryan  Singh  (1898),  25  Calc. 
778 ;  Bhogaraju  Venlcatrama  Jogiraja 
v,  Addepalli  Seshayya  (1911),  35 
Mad.  560.  See  Doolichand  v.  Birj 
Bhoohrn  Lai  Awasti  (1880),  10  C.  L. 

61,  at  p.  65 ;  6  C.  L.  R.  528,  at 
p.  538;  Kanti  Chandra  Mukerji  v. 


Ali-i-XaU  (1911),  33  All  414;  Ja - 
naki  Ammal  v  Narayanasami  Aiyer 
(1916),  43  I  A.  207 ;  39  Mad.  634 ; 
20  C.  W.  N.  1323 ;  18  Bom.  L.  R.  856. 

3  Dhoorjeti  Subbayya  v.  Dhoorjeti 
Venkayya  (1906),  30  Mad.  201. 

4  Code  of  Civil  Procedure  (Act  V. 
of  1908),  s.  60  (m). 

6  Baba  Anaji  v.  Rainoji  Krishnarav 
(1895),  21  Bom.  319.  See  Insolvency 
(Presidency  towns)  Act  (III.  of  1909), 
s.  52 ;  Provincial  Insolvency  Act 
(III.  of  1907),  s.  2  (e). 

6  Pindrijpolu  Soorajparaju  v.  Pindri- 
polu  V eerabhadrudu  (1907),  30  Mad. 
486. 

7  Jagamdha  Raju  (Sri)  v.  Prasada 
Rao  ( Sri  Rajah )  (1915),  39  Mad.  554. 

8  Olati  Pulliah  Chetti  v.  Varadara- 
julu  Chetti  (1908),  31  Mad.  474. 

9  Sec  Ram  Shankar  Lai  v.  Oanesh 
Prasad  (1907),  29  All.  451.  As  to  a 
compromise  by  reversioners  to  im¬ 
partible  estates,  see  Marpal  Singh  v. 
Lekhraj  Kunwar  (1908),  30  All.  406, 
and  cases  therein  cited. 

10  Chidambaramma  v.  Mussainamma 
(1915),  39  Mad.  565. 
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happens  to  be  his  father,  but  each  derives  his  title  from  the 
last  full  owner.1 

They  do  not  derive  tliejr  title  from  the  restricted  owner.2 

There  is  no  privity  of  estate  between  one  reversioner  and  another  as 
such,  and  consequently  an  act  or  omission  by  one  reversioner,  except 
so  far  as  he  can  consent  to  an  alienation  by  the  limited  female  owner,3 
cannot  bind  other  reversioners,  whether  or  not  they  happen  to  be  bis  heirs.4 

Although  even  an  immediate  reversioner  has  no  interest  Suit  to  re- 
higher  than  a  hope  of  succession,5  he  or  she,6  if  not  barred  by 8  as  e‘ 
estoppel,7  limitation,8  or  otherwise,  can  sue  to  restrain  a 
widow,  or  other  restricted  owner,  or  her  assignee,9  from  com¬ 
mitting  waste,10  or  injuring  the  property; 11  and  in  the  dis¬ 
cretion  of  the  Court  can  obtain  a  declaration  that  an  aliena¬ 
tion,12  or  any  unauthorized  act  which  is  injurious  to  the  estate 
or  to  the  reversion,  or  will  be  likely  to  injure  the  interests  of 
the  reversioners,  is  voidable  at  their  instance,13  except  during 
the  life  of  the  restricted  owner.14- 


1  Govinda  PiUai  v.  Thayammal 
(1904),  28  Mad.  57;  Bhagwanta  v. 
Sukhi  (1899),  22  All.  33 ;  Abinash 
Chandra  Mazumdar  v.  Barinath 
Shaha  (1904),  32  Calc.  62,  at  p.  71 ; 

9  C.  W.  K  25,  at  p.  31  ;  Shib  Shankar 
Lai  v.  Soni  Bam  (1909),  32  All.  33, 
at  p.  41 ;  Chhiddu  Singh  v.  Durga 
Dei  (1900),  ibid.  382  ;  arde,  p,  365. 

2  Shib  Shankar  Lai  v.  Soni  Bam 
(1909),  32  All.  33,  at  p,  41 ;  affirmed 
on  appeal ;  Soniram  v.  Kanhaiya 
Lai  (1913),  35  All.  227 ;  17  C.  W .  N. 
605 ;  15  Bom.  L.  R.  489. 

3  Ante ,  pp.  486,  487. 

4  See  Bahadur  Singh  v.  Mohar 
Singh  (1901),  29  I.  A.  1;  24  All. 
94;  6  C.  W.  N.  169;  4  Bom.  L.  R. 
233 ;  Govinda  Pillai  v.  Thayammal 
(1904),  28  Mad.  57;  Veerayya  v. 
Gangamma  (1912),  36  Mad.  570  ;  Ma - 
nokarani  Debi  ( Srimutty )  v.  Haripada 
Mitter  (1914),  18  C.  W.  N.  718.  See 
post,  pp.  505-507  as  to  the  effect  of  a 
declaratory  suit  by  a  reversioner. 

5  Ante ,  p.  499. 

6  Specific  Relief  Act  (I.  of  1877), 
ss.  39,  54,  illus.  (m) ;  Golab  Koonwer 
(Musst)  v.  Shib  Sakai  (1867),  2  Agra, 
54 ;  Gunesh  Dutt  v.  Lall  Mutiee 
Kooer  ( MussamiU )  (1871),  17  W.  R.  ■ 

0.  R.  11. 


7  Anie,  p.  489. 

L  8  Post ,  p.  504. 

E  9  Gobindmani  Dasi  v.  Shamlal 
Bysak  (1864),  B.  L.  R.  F.  B,  R.  48 ; 
W.  R.  F.  B.  R.  165 ;  Kamavadhani 
Venkata  Subbaiya  v.  Joysa  Barasin- 
gappa  (1866),  3  Mad.  H.  C.  116,  at 
p.  119. 

10  Chat  a  Misser  v.  Jceva  Misscr 
(1880),  6  C.  L.  R.  588.  See  ante , 
p.  473. 

11  Kaihama  Natchiar  v.  Dorasinga 
Tever  (1875),  2  I.  A.  169,  at  p.  191 ; 
15  B.  L.  R.  83,  at  p.  119 ;  23  W.  R. 
C.  R.  314,  at  p.  322  ;  Shvrut  Chunder 
Sein  v.  Muthooranath  Pudatick  (1867), 
7  W.  R.  C.  R.  30&. 

12  This  includes  a  division  among 
the  female  members  of  a  family  after 
a  collusive  arbitration,  Bam  Sarup 
v.  Bam  Dei  (1906),  29  All.  239.  It 
includes  a  mortgage  by  conditional 
sale  (Odit  Narain  Singh  v.  Dhurm 
Mahtoon ,  W.  R.  1864,  C.  R.  263),  or 
any  other  form  of  mortgage.  As  to 
a  compromise  by  the  restricted  owner, 
see  ante,  pp.  495,  496. 

13  Specific  Relief  Act  (I.  of  1877), 
s.  42,  iUus.  (e),  Mahomed  Shumsool 
Hooda  (Moudvie)  v.  Sheivnkram  (1874), 


For  note  14  see  next  page. 
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If  the  transaction  be  by  a  written  instrument  the  Court  can  order  it 
to  be  delivered  up  and  cancelled.1 

The  reversioner  can  also,  it  is  submitted,  sue  to  protect  the  estate  from 
any  injury,  against  the  happening  of  which  the  limited  owner  is  not  taking 
sufficient  precautions. 

There  must  be  an  injury  to  the  reversion.2  Where  the  widow  pur¬ 
ports  only  to  convey  her  own  interest  there  Is  no  ground  for  interference, 
but  where  the  act  is  an  injury  to  the  reversioners  the  Court  will  interfere.3 

“  The  principle  upon  which  a  reversionary  heir  is  allowed  to  main¬ 
tain  a  declaratory  suit,  although  it  may  turn  out  in  the  end  that  he  is  not 
the  person  who  actually  gets  the  property,  is  that  otherwise  evidence 
regarding  the  true  character  of  the  alienation  might  disappear  and  he  not 
available  when  required.”  4 

tc  The  plaintiff  would  indeed  have  a  right  to  restrain  the  widow  from 
waste ;  but  his  right  to  do  this  arises  less  from  the  necessity  of  protecting 
}iis  own  interests  than  from  the  function  vested  by  the  Hindu  law  in  the 
next  male  heir  of  a  person  whose  estate  descends  to  a  female,  namely,  that 
of  protecting  the  estate.  And  it  is  obvious  that,  if  heirs  in  expectancy 
were  debarred  from  suing  to  protect  waste  until  the  succession  had  actually 
accrued,  the  waste  would,  in  most  cases,  be  past  remedy,  and  the  estate 
irretrievably  impaired.”  5 


2I.A.7;  14  B.  L.  B.  226  ;  22  W.  B. 
C.  B.  609  ;  Isri  Dut  Koer  v.  Hansbutti 
Koerain  ( Musmmut )  (1883),  10  I.  A 
150 ;  10  Calc.  324 ;  13  C.  L.  B.  418; 
Raj  Bukhee  Dabea  v.  Gokool  Chunder 
Chowdhry  (1869),  13  M.  I.  A.  209; 
3  B.  L.  R.  P.  C.  57 ;  12  W.  R.  P.  C. 
47 ;  Goolab  Sing  ( Kooer )  v.  Kurun 
Sing  (Rao)  (1871),  14  M.  I.  A.  176 ; 
10  B.  L.  R.  1 ;  Jumoona  Dassya 
Chowdhmni  v.  Bamasoonderai  Dassya 
Chowdhmni  (1876),  3  I.  A.  72 ;  1 
Calc.  289;  25  W.  B.  C.  R.  235; 
Balbhadra  v.  Bhauxmi  (1907),  34 
Calc.  853;  11  C.  W.  N.  956;  Hem 
Chunder  Sanyal  v.  Sarmmoyi  Debi 
(1894),  22  Calc.  354;  Chottoo  Misser 
v.  Jemah  Misser  (1880),  6  Calc.  198 ; 
6  C.  L.  B.  588 ;  Adi  Deo  Narain 
Singh  v.  Dukharan  Singh  (1883),  5 
All.  532 ;  Upendranarain  Myti  v. 
Gopeenath  Bera  (1883),  9  Calc.  817 ; 
12  C.  L.  R.  356^  Gangayya  v.  Maha- 
lakshmi  (1886),  10  Mad.  90;  Gopi- 
chand  v.  Sujan  Kuar  (1886),  8  All. 
646;  Gobindmani  Dasi  v.  Shamlal 
Bysah  (1864),  B.  L.  R.  P.  R.  R.  48 ; 
W.  R.  P.  B.  R.  165 ;  Ood&y  Chand 
Aha  v.  Dhun  Monee  DeUa  (1865),  3 
W.  R.  C.  R.  183 ;  Grose  v.  Amirta- 
mayjpasi  ( 1 869),  4  B.  L.  R.  0.  C.  1  ; 
12  W'  R.  A.  0.  J.  13;  Shewak  Ram 
Roy  v.  Mohammed  Sfomvml  Iloda 


(1869),  3  B.  L.  R.  A.  C.  196;  12 
W.  R.  C.  R.  26 ;  Chuttur  Narain 
(Lalla)  v.  Wooma  Koonwaree  ( Mussa - 
mut)  (1867),  8  W.  R.  C.  R.  273; 
Bistobehari  Sahoy  v.  Biajnath  Prasad 
[Lola)  (1871),  7  B.  L.  R.  213;  16 
W.  R.  C.  R.  49 ;  Damoodur  Surmah 
v.  Mohee  Kant  Surmah  (1873),  21 
W.  R.  C.  R.  54 ;  Radha  (Mussamut) 
v.  Kour  (Mussamut),  W.  R.  1864, 
C.  R.  148. 

14  Ante ,  p.  477. 

1  Specific  Relief  Act  (I.  of  1877), 
s.  39. 

2  See  Sreenarain  Mitter  v.  Kishen 
Soondory  Dassee  (1873),  I.  A.  Sup. 
Vol.  149 ;  11  B.  L.  R.  171 ;  19  W.  R. 
C.  R.  133. 

3  See  Ram  Per  shad  Chowdry  v. 
Jolchoo  Roy  (1884),  10  Calc.  1003. 

4  Per  Mookerjee,  J.,  in  Abinash 
Chandra  Mazumdar  v.  Harinath 
Shaha  (1904),  32  Calc.  62,  at  pp.  66, 
67 ;  9  C.  W.  N.  25,  at  p.  27 ;  Chottoo 
Misser  v.  Jemah  Misser  (1880),  6 
Calc.  198 ;  6  C.  L.  R.  588  ;  Chiruvolu 
Punnamma  v,  Chiruvolu  Perrazu 
(1906),  29  Mad.  390,  at  p.  402.  See 
Behary  Ball  Mohurwar  v.  Madho  Ball 
Shir  Gyawal  (1874),  13  B.  L.  R.  22 ; 
21  W.  R.  C.  R.  430. 

5  Pranputtee  Koer  v.  Futteh  Baha - 
door  Singh  (BaUa)  (1863),  2  Hay, 
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Such  suit  is  based  on  the  danger  to  the  inheritance  common  to  all  the 
reversioners.1 

cc  Suits  of  that  kind  form  a  very  special  class,  and  have  been  entertained 
by  the  Courts  ex  necessitate  rei.  It  seems,  however,  to  their  Lordships  that  if 
such  a  suit  as  that  is  brought  it  must  be  brought  by  the  reversioner  with  that 
object,  and  for  that  purpose  alone,  and  that  the  question  to  be  discussed  is 
solely  between  him  and  the  widow ;  that  he  cannot  by  bringing  such  a  suit, 
get,  as  between  him  and  a  third  party,  an  adjudication  of  title  which  he 
could  not  get  without  it.”  2 

The  granting  of  a  merely  declaratory  decree  3  or  of  an  Declaratory 

.  .  ,  .  7  ,  decree  or 

injunction  4  is  discretionary.  injunction. 

Where  the  reversioner  sues  to  have  an  alienation  made  by  the  widow 
declared  to  be  void  except  during  her  life,  a  strong  case  of  expediency 
must  be  shown  to  justify  a  Court  in  refusing  declaratory  relief.5 

In  the  exercise  of  its  discretion  the  Court  would  refuse  to  make  a  declara¬ 
tion  with  regard  to  a  mortgage  for  a  small  sum  of  money  which  might  be 
paid  off  by  the  widow  in  her  lifetime.6 

In  a  case  where  the  widow  purported  to  deal  with  the  property  by 
will  the  Court  gave  the  reversioner  a  declaratory  decree,7  but  in  another 
case  8  such  decree  was  refused,  and  where  an  arrangement  was  one  only  to 
take  effect  on  the  widow’s  death  the  Court  declined  to  give  a  decree. 0 

In  a  declaratory  suit  by  reversioners  during  the  lifetime  of  the  widow 
it  is  premature  to  raise  the  question  whether  the  alienees,  having  spent 
money  upon  the  property  purchased  by  them  from  the  widow,  are  entitled 
to  compensation.10 


608,  at  p.  611 ;  approved  of  in 
Chummun  Mohunt  v.  Rajendur  Sohoo 
(1867),  7W.R.C.R.  119. 

1  Venkatanarayano e  Pillai  v.  Sub- 
bammal  (1915),  42  I.  A.  125 ;  38 
Mad.  406;  19  C.  W.  N.  641;  17 
Bom.  L.  R.  468 ;  Janaki  Ammal  v. 
Narayanasami  Aiyer  (1916),  43  I.  A. 
207 ;  39  Mad.  639  ;  20  C.  W.  N.  1323  ; 
18  Bom.  L.  R.  856. 

2  Kathama  Natchiar  v.  Dorasinga 
Tever  (1875),  2  I.  A.  169,  at  p.  191, 
approved  of  in  Sheoparsan  Singh  v. 
Ramnandan  Singh  (1916),  43  I.  A. 
91,  at  p.  98 ;  43  Calc.  694,  at  p.  705 ; 
20  C.  W.  N.  738,  at  p.  744 ;  18  Bom. 
L.  R.  397,  at  p.  406. 

3  Specific  Relief  Act  (I.  of  1877), 
s.  42  ;  Sreenarain  Mitter  v.  Kishen 
Soondoree  Passes,  (1873),  I.  A.  Sup. 
Vol.  149;  11  B.  L.  R.  171;  19 
W.  R.  C.  R.  133.  The  Privy  Council 
is  reluctant  to  overrule  the  discretion 
of  the  lower  Courts  in  granting  a 
declaratory  decree  under  s,  42  of 
Act  I.  of  1877;  Jaipal  Kunwar 
(Thakurain)  v.  Indar  Bahadw  Singh 


( Bhaiya )  (1904),  31  I.  A.  67;  28  All. 
238  ;  8  C.  W.  N.  465 ;  6  Bom.  L.  R. 
495;  Sadut  Ali  Khan  v.  Abdool 
Gunneh  (Khajeh),  I.  A.  Sup.  Vol.  165  ,* 
11  B.  L.  R.  203.  As  to  interference 
with  the  discretion  of  Courts  in  India, 
by  higher  Courts  in  that  country,  see 
Sant  Kumar  v.  Peo  Saran  (1886), 
8  All.  365. 

4  Specific  Relief  Act  (I.  of  1877), 
s.  52. 

5  Isri  Put  Koer  v.  Hansbutii  Roe- 
rain  ( Mussumut )  (1883),  10  I.  A. 
150  ;  10  Calc.  324 ;  13  C.  L.  R.  418. 

6  Chhotu  MaMon  v.  Sheobarti  Koer 
(Musst)  (1901),  5  C.  W.  N.  445. 

7  Kalian  Singh  v.*  Sanwal  Singh 
(1884),  7  All.  163. 

8  TJmrao  Kunwar  v.  Badri  (1915), 
37  All.  422. 

9  Behary  Loll  Mohurwar  v.  Madho 
Loll  Shir  Gyawal  (1874),  13  B.  L.  R. 
222 ;  21  W.  R.  C.  R.  430. 

10  Rup  Narain  v.  Gopal  Pevi  ( Mus - 
sammat )  (1909),  36  I.  A.  103 ;  36 
Calc.  780  ;  13  C.  W.  N.  920;  11 
Bom.  L.  R.  833. 
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Ay  to  a  suit  by  a  reversioner  to  set  aside  an  adoption,  see  ante ,  pp. 
104-166. 

Limitation  of  A  suit  during  the  life  of  a  Hindu  female  by  a  Hindu,  who, 
sult  if  the  female  died  at  the  date  of  instituting  the  suit,  would  be 

entitled  to  the  possession  of  land,  to  have  an  alienation  1  of 
such  land  made  by  the  female  declared  to  be  void  except  for 
her  life  or  until  her  marriage,  is  barred  unless  it  be  brought 
within  twelve  years  from  the  date  of  the  alienation.2 

This  does  not  prevent  a  suit  for  possession  after  the  death  of  the  widow.3 

As  to  the  limitation  in  suits  by  subsequent  reversioners,  see  post ,  pp. 
307,  508. 

Reversioner  The  reversioner  is  not  obliged  to  sue  during  the  lifetime 
need  not  sue.  ^  ^  restricted  owner  for  relief  in  respect  of  an  alienation 
or  other  act.4  He  can  wait  until  the  property  vests  in  him, 
and  then  sue  for  possession. 

Neglect  to  got  When  the  restricted  owner  refuses  to  have  any  concern 
m  property,  the  assets,  or  when  she  refuses  or  neglects  to  get  in  tho 

property,5  or  acquiesces  in  a  wrongful  possession,6  the  rever¬ 
sioner  can  suo. 

It  is  submitted  that  the  reversioner  can  in  some  cases  sue  to  clear  a 
cloud  from  the  title  to  the  property  when  the  restricted  owner  declines  or 
omits  to  sue.7 


Right  to  oust  The  circumstance  that  there  has  been  a  wrongful  alienation 
owner.ted  does  not  ordinarily  entitle  tho  reversioner  to  oust  the  restricted 
owner  from  possession,  unless  she  has  committed  some  act- 
involving  forfeiture  of  the  property.8 


1  See  ante,  p.  501,  note  12. 

2  Limitation  Acts,  IX.  of  1908, 
Sehed.  I.  art.  125;  XV.  of  1877, 
Sched.  H.  art.  125 

3  Mesraio  (Musst)  v.  Girjanundan 
Teicari  (1908),  12  C.  W.  N.  857  ; 
post,  p.  509. 

*  4  Juggendronath  Banerjee  v.  Bajen- 
dronath  Holdar  ^1867),  7  W.  R.  C.  R. 
357. 

5  Badha  Mohan  Bhar  v.  Bam  Bass 
Bey  (1869),  3  B.  L.  R.  A.  C.  362  ; 
24  W.  R,  O.  R.  86,  note.  See  Joy 
Mooruth  Kooer  v.  Buldeo  Singh 
(1874),  21  W.  R.  C.  R.  444 ;  Ckunder 
Koornar  Gangooly  v.  Bajkishen 
Banerjee  (1870),  14  W.  R.  C.  R.  322. 

6  Adi  Dm  Narain  Singh  v.  Buk¬ 


haran  Singh  (1883),  5  All.  532 ; 
Gunesh  Butt  v.  Lall  Mutiee  Kooer 
(Mussamut),  17  W.  R.  O.  R.  11 

7  See,  however,  Suraj  Bansi  Kun - 
war  (Mussamat)  v.  Mahipat  Sing 
(1871),  7  B.  L.  R.  669 ;  16  W.  R.  C.  R. 
18. 

8  Haradhun  Naug  v.  Issur  Chunder 
Bose  (1866),  6  W.  R.  C.  R.  222; 
Kish  nee  ( Mussumat )  v.  Khealee  Bam 
(1870),  2  X.  W.  P.  424 ;  Junto  Nath 
v.  Kulloo  (1868),  3  Agra,  55;  Shift 
Koeree  ( Mussamut )  v.  Joogun  Singh 
(1867),  8  W.  R.  0.  R.  155;  Loll 
Soonder  Boss  v.  Hurry  Kishen  Boss 
(1862),  Marsh,  113  ;  1  Ind.  Jur.  O.  S. 
32  ;  1  Hay,  33. 
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An  attempt  at  a  false  adoption  of  a  son  docs  not  entail  forfeiture  or  by 
itself  justify  the  Court  in  appointing  a  receiver.1 

In  a  case  where  the  waste  committed  by  the  limited  owner  shows  that 
she  is  quite  inoapable  of  managing  the  property,  and  only  in  such  case,  or 
where  it  is  necessary  to  prevent  waste  or  injury  to  the  reversion  2  or  to 
protect  the  estate,  when  she  declines  to  take  possession  of  it,3  the  Court 
may  deprive  her  of  the  control  and  may  appoint  a  manager  or  receiver.4 
It  may,  if  it  be  for  the  benefit  of  the  estate,  nominate  the  reversioner  to 
the  management,5  requiring  him  to  pay  the  income  to  the  widow.  A 
similar  course  might  be  adopted  where  the  widow  has  allowed  the  property 
to  leave  her  hands  or  has  neglected  to  get  it  in.6 

A  subsequent  reversioner  is  not  bound  by  a  declaratory 
decree  made  in  a  suit  brought  by  the  immediate  or  any  othor 
reversioner,7  such  as  a  decree  in  a  suit  seeking  to  declare  the 
widow’s  alienation  invalid.8 


The  Court  would  probably  in  its  discretion  refuse  to  give  a  declaratory 
decree  where  the  matter  had  been  fully  discussed  in  a  suit  brought  by  a 
reversioner  who  had  antecedent  rights. 

A  suit  for  such  purpose  does  not  abate  on  the  death  of  the  plaintiff, 
but  can  be  continued  by  a  subsequent  reversioner.9 

A  suit  for  a  declaration  as  to  an  alienation,  or  to  restrain 
wasto,10  may  be  brought  by  a  more  distant  reversioner,  if  the 
reversioners  nearer  in  succession  are  in  collusion  with  the  holder 


1  Komul  Monee  Dossee  v.  Alhad - 
monee  Dossee  (1864),  1  W.  R.  C.  R. 
256. 

2  Jwala  Nath  v.  Kulloo  (1868), 

3  Agra,  55. 

3  Sco  Adi  Deo  Narain  Singh  v. 
Bukhman  Singh  (1883),  5  All.  532. 

4  Shama  Soonduree  Ghowdhrain  v. 

Jumoona  Ghowdhrain  (1875),  24 

W.  R.  C.  R.  86.  See  Ex  parte 
Malhusri  Jijai  Arriba  (Rani)  (1890), 
13  Mad.  390. 

5  Maharani  ( Musst )  v.  Nanda  Lai 
Misser  (1868),  1  B.  L.  R.  A.  C.  27  ; 

10  W.  R.  C.  R.  73 ;  Gunesh  Dutt  v. 
Lull  Muttec  Kooer  (Mussumut)  (1871), 
17  W.  R.  C.  R.  11 ;  Nundlal  Baboo 
v.  Bolakee  Bebee ,  Ben.  S.  D.  A.  1854, 
p.  351 ;  Golukmonee  Dossee  v.  Kishen - 
persad  Kanoongoe,  Ben.  S.  D.  A, 

1859,  p.  210 ;  Dinkishen  Shairah  v. 

Gungadhur  Mookerjee  (1863),  2  Hay, 

582 ;  Adi  Deo  Narain  Singh  v. 

Dukharan  Singh  (1883),  5  All.  532. 


Sec  Koroonamoyee  Dasee  v.  Gobind- 
nath  Roy,  Ben.  S.  D.  A.  1859,  p.  944. 

6  Radha  Mohan  Dhar  v.  Ram  Das 
Dey  (1869),  3  B.  L.  R.  A.  C.  362; 
24  W.  R.  C.  R.  86,  note. 

7  Act  I.  of  1877  (Specific  Relief), 
s.  43. 

8  Ghhiddu  Singh  v.  Durga  Dei 
(1900),  22  AIL  382  ;  Sakyahani  Ingle 
Rao  Sahib  v.  Bhamni  Bozi  Sahib 
(1904),  27  Mad.  588.  See  ChirmoU 
Punnamma  v.  Ghiruvolu  Perrazu 
(1906),  29  Mad.  390. 

9  Venkatanarayana  Pillai  v.  Sufi- 
bannal  (1915),  42  f.  A.  125;  38 
Mad.  406 ;  19  C.  W.  N.  641 ;  17  Bom. 
L.  R.  468 ;  differing  from  China 
Yeerayya  v.  Lakshmirmrasamma 
(1912),  38  Mad.  406;  Sakyahani 
Ingle  Rao  Sahib  v.  Bhavani  Bozi 
Sahib  (1904),  27  Mad.  588 ;  Muthu - 
sami  MudaMyar  v.  Masilamani  (1910), 
33  Mad.  342. 

10  Ante ,  p.  501. 


Subsequent 

reversioner. 
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o!  the  restricted  estate,1  or  are  precluded  from  suing  by  consent 
to  the  alienation,2  waiver,3  limitation  or  otherwise;1  or  where 
the  immediate  roversioner  has  waived  all  rights  in  the  reversion,5 
or  refuses  without  sufficient  cause  to  sue,5  but  under  no  other 
circumstances.7 

Where  the  next  immediate  roversioner  will,  if  sho  succeeds 
to  the  property,  be  a  restricted  ovmer,  tho  Calcutta 8  and 
Madras9  High  Courts  have  held  that  the  reversioner  next 
in  succession  may  sue.  This  is,  it  is  submitted,  tho  correct 
view.  The  Allahabad  High  Court  is  not  agreed  on  this  subject, 
one  view*  being  that  the  next  reversioner  can  only  so  sue  in  case 
of  collusion  or  connivance.10 


1  Sea  Nailer  am  Lull  v.  Soorujbuns 
Sahee ,  Ben.  S.  D.  A.  1859,  p.  891. 

*  Bakhtawar  v.  Bhagwana  (1910), 
32  AH.  76.  Arte,  pp.  486-489. 

3  Bhikaji  Apaji  v.  Jagannath 
Vithal  (1873),  10  Bom.  H.  C.  351 ; 
approved  of  in  Anund  Koer  (Rani)  v. 
Court  of  Wards  (1880),  8  1.  A.  14,  at 
p.  22;  6  Calc.  764,  at  p.  772;  8 
C.  L.  R.  383,  at  p.  385;  Ammur 
Singh  v.  Murdiin  Singh  (1870),  2 

nr.  w.  p.  3i. 

4  Abinash  Chandra  Mazumdar  v. 
Harinath  Shaha  (1904),  32  Calc.  62 ; 
9  C,  W.  N.  25 ;  Govinda  Pillai  v. 
Thayammal  (1904),  28  Mad.  7 ; 
Jhula  v.  Kanta  Prasad  (1887),  9  All. 
441 ;  Madari  v.  Malki  (1884),  6  All. 
428;  Raghunath  v.  Thakuri  (1881), 
4  All.  16 ;  Gauri  But  v.  Gur  Sahai 
(1878),  2  AU.  41 ;  Dowar  Rax  v. 
JBoonda  ( Mussumai )  (1866),  N.  W.  P. 
F.  B.  R.  56 ;  Shama  Soonduree 
Chowdhrain  v.  Jumoona  Chowdhrain 
a875),  24  W.  R.  C.  R.  86;  Reioo 
2iaj  Pandey  v.  LaUjee  Pandey  (1875), 
24  W.  R.  C.  R.  399 ;  Bama  Soonduree 
Dossee  v.  Bama  Soonduree  Dossee 
(1868),  10  W.  R.  C.  R.  301.  The 
subsequent  reversioner  is  not  en¬ 
titled  to  wait  until  a  suit  by  the 
immediate  reversioner  is  barred  by 
limitation ;  Kunwar  Bdhadoor  v. 
Bindmban  (1914),  37  All.  195. 

6  Ammur  Singh  v.  Mur  dun  Singh 
(1870),  2  N.  W.  P.  31.  In  Bat 
Chamn  Bed  v.  Pyatri  Mani  Dost 
(1869),  3  R.  L.  R.  O.  C.  70,  where  the 
immediate  reversioner  had  assigned 


his  interests  to  the  next  reversioner, 
the  Court  declined  to  permit  a  suit 
by  the  assignee. 

8  Jhula  v.  Kanta  Prasad  (1887), 
9  All  441 ;  Abinash  Chandra  Mazum¬ 
dar  v,  Harinath  Shaha  (1904),  32 
Calc.  62  •  9  C.  W.  N.  2513. 

7  Meglw  Rai  v.  Ram  Khelawan 
Rai  (1913),  35  All.  326;  Jhandhu 
v.  Tariff  (1914),  37  All  45 ;  19  C. 
W.  N.  197;  17  Bom.  R.  R.  44; 
following  Anund  Koer  (Rani)  v.  Court 
of  Wards  (1880),  8  I.  A.  14;  6  Calc. 
764  ;  8  C.  L.  R.  381. 

8  Abinash  Chandra  Mazumdar  v. 
Harinath  Shaha  (1904),  32  Calc.  62; 
9  C.  W.  N,  25,  differing  from  Ishwar 
Narain  v.  Janki  (1893),  15  All.  132 ; 
Chunder  Koomar  Hazaree  v.  Dwar 
kanath  Purdhant  Ben.  S.  D.  A.  1859, 
p.  1623,  and  earlier  cases  cited  in 
Abinash  Chandra  Mazumdar  v.  Uari- 
nath  Shaha  (1904),  32  Calc.  62,  at 
p.  67 ;  9  C.  W.  N.  25,  at  p.  28 ;  Bal 
Gobind  Ram  v.  Hirusranee  (1865), 
2  W.  R.  C.  R.  255 ;  conird  Bama 
Soonduree  Dossee  v.  Bama  Soonduree 
Dossee  (1868),  10  W.  R.  C.  R.  301, 
in  which  the  earlier  cases  were  not 
referred  to. 

8  Kandasami  v.  Akkammal  (1889), 
13  Mad.  195 ;  Raghupati  v.  Tirumalai 
(1892),  15  Mad.  422;  CMdambara 
Reddiar  v.  Nallammal  (1909),  33 
Mad.  410. 

18  Ishwar  Narain  v.  Janki  (1893), 
15  AU.  132,  agreeing  with  Madari  v. 
Malki  (1884),  6  All.  428,  and  differ¬ 
ing  from  Balgobind  v.  Ramhumar 
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“  Their  lordships  are  of  opinion  that  although  a  suit  of  this  nature  1 
may  be  brought  by  a  contingent  reversionary  heir,  yet  that  as  a  general 
rule,  it  must  be  brought  by  the  presumptive  reversionary  heir,  that  is 
to  say,  by  the  person  who  would  succeed  if  the  widow  were  to  die  at  that 
moment.  They  are  also  of  opinion  that  such  a  suit  may  be  brought  by 
a  more  distant  reversioner  if  those  nearer  in  succession  are  in  collusion 
with  the  widow,  or  have  precluded  themselves  from  interfering.  They 
consider  that  the  rule  laid  down  in  Bhilcaji  Apaji  v.  Jagannath  Vitlial 2  is 
correct.  It  cannot  be  the  law  that  any  one  who  may  have  a  possibility  of 
succeeding  on  the  death  of  the  widow  can  maintain  a  suit  of  the  present 
nature,  for,  if  so,  the  right  to  sue  would  belong  to  every  one  in  the  line  of 
succession,  however  remote.  The  right  to  sue  must,  in  their  lordships’ 
opinion,  be  limited.  If  the  nearest  reversionary  heir  refuses  without 
sufficient  cause,  to  institute  proceedings,  or  if  he  has  precluded  himself 
by  his  own  act  or  conduct,  from  suing,  or  has  colluded  with  the  widow  or 
concurred  in  the  act  alleged  to  be  wrongful,  the  nest  presumable  heir 
would  be  entitled  to  sue :  see  Goolab  Sing  ( Kooer )  v.  Kurun  Sing  ( Rao ).3 
In  such  a  case,  upon  a  plaint  stating  the  circumstances  under  which  the 
more  distant  reversionary  heir  claims  to  sue,  the  Court  must  exercise  a 
judicial  discretion  in  determining  whether  the  remote  reversioner  is  entitled 
to  sue,  and  would  probably  require  the  nearer  reversioner  to  be  made  a 
party  to  the  suit.”  4 

Mere  delay  by  a  reversioner  in  instituting  a  suit  to  set  aside  an  illegal 
sale  made  by  a  childless  Hindu  widow,  cannot  be  understood  to  amount 
to  acquiescence  in  the  sale.  The  acquiescence  which  would  entitle  a  more 
remote  reversioner  to  maintain  the  suit  must  be  such  as  would  amount  to 
an  equitable  estoppel,  precluding  the  first  reversioner  from  contesting  the 
validity  of  the  sale  made  by  the  widow.5 

Although  the  right  of  the  nearest  reversioner  to  maintain  a  Limitation, 
declaratory  suit  may  be  barred  by  the  law  of  limitation,  the 
rights  of  subsequent  reversioners  are  not  thereby  barred.6 


(1884),  6  All.  431.  See  Radha 
Kishen  v.  Bakhtaumr  Ball  (1866),  1 
Agra,  1.  The  latest  decision  (Raja 
Dei  v.  Umed  Singh  (1912),  34  All. 
207)  is  in  favour  of  the  right  to  sue. 

1  I.e.  to  set  aside  an  adoption. 
The  principle  will  apply  to  other 
acts  of  the  widow  which  injure  the 
interests  of  the  reversion. 

2  (1873)  10  Bom.  H.  C.  351 ;  ante, 
p.  506. 

»  (1871)  14  M.  I.  A.  176,  at  p.  193  ; 
10  B.  L.  B.  1,  at  p.  8.  These  remarks 
cover  the  case  where  the  nearest  re¬ 
versionary  heir  is  a  female  who 
supports  the  alienation  in  question, 
and  the  nearest  reversionary  heir 
presumptively  entitled  to  the  full 
ownership  of  the  property  is  the 


person  in  whose  favour  the  transfer 
complained  of  was  made :  Raja  Dei 
v.  Umed  Singh  (1912),  34  All.  207, 
at  p.  210. 

4  Anund  Korer  (Rani)  v.  Court  of 
Wards  (1880),  8  I.  A.  14,  at  pp.  22, 
23  ;  6  Calc.  764,  at  pp.  772,  773  ,* 

8  C.  L.  B.  381,  at  pp.  385,  386. 

5  Batgobind  v.  Ramkumar  (1884), 
6  All.  431,  at  p.  43-f;  Duleep  Singh 
v.  Sree  Kishoon  Panday  (1872),  4 
N.  W.  P.  83. 

6  Abinaah  Chandra  Mazwmdar  v. 
Harinath  Shaha  (1904),  32  Calc.  62 ; 

9  C.  W.  N.  25;  contrd  Javnmbai  v. 
Dharsey  (1902),  4  Bom.  L.  B.  893. 
See  Mesraw  ( Musst )  v.  Girjanundan 
Tewari  (1908),  12  C.  W.  N.  857,  at 
p.  859.  See  ante ,  p.  500. 


Reversioner 
can  dispute 
acts  deroga¬ 
tory  to  suc¬ 
cession. 


Falling  in  of 
reversion. 
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A  subsequent  reversioner  would  be  bound  to  bring  his  suit  within  six 
years  from  the  time  when  his  right  to  sue  occurred.1 

A  minor  who  is  suing  to  declare  an  alienation  invalid  can  obtain  the 
advantage  of  s.  6  of  the  Limitation  Act,2 3  although  the  right  of  previous 
reversioners  be  barred.2 

At  any  rate  where  the  widow  or  other  restricted  female 
owner  omits  to  take  proper  steps  to  safeguard  the  estate,  the 
immediate  reversioner,4  and  apparently  where  he  neglects  to 
do  so,  or  is  precluded  from  doing  so,  a  subsequent  reversioner 
can  dispute  any  act  derogatory  to  his  succession,  which  he  could 
have  disputed  if  the  property  had  been  vested  in  him. 

For  instance,  he  may  dispute  the  will  of  the  last  male  owner,  or  an  act 
of  a  person  in  whom  the  property  had  previously  been  vested.5 6 

It  has  been  held  that  a  person  entitled  to  an  estate  in  reversion  expec¬ 
tant  on  the  death  of  a  Hindu  widow  is  entitled  to  bring  a  suit  for  adminis¬ 
tration  of  the  estate  of  her  husband.0 

On  the  death  of  the  restricted  heir,  the  then  next  heir  of  the 
last  full  owmer  is  entitled  to  the  property.7 

As  to  his  right  to  apply  for  a  succession  certificate,  see  Abinas  Chandra 
Paul  v.  Probodh  Chandra  Paul  (1911),  15  C.  W.  N.  1018. 

If  the  immediate  reversioner  disclaims,  the  next  subsequent  reversioner 
would  be  entitled  to  the  property. 8 

The  reversioner  who  becomes  the  owner  is  entitled  to  dispute 
all  unauthorized  acts  of  the  restricted  owner.9 

He  is  entitled  to  recover  the  property  in  the  state  in  which 
it  was  at  the  death  of  the  restricted  owner.10 

As  to  the  liability  for  any  improvements  made  by  an  alienee  holding 
under  an  unauthorized  act  of  the  widow,  see  post,  p.  513. 


1  Limitation  Acts,  IX.  of  1908, 
Sched.  I.  art.  120;  XV.  of  1877, 
Sched.  II.  art.  120  ;  Chooramani  Dasi 
v.  Baidya  Nath  Naik  (1904),  32  Calc. 
473. 

2  Act  IX.  of  1908 ;  Act  XV.  of 
1877,  s.  7. 

3  Govinda  Ptilai  v.  Thayammal 
(1904),  28  Mad.  57.  See  Bhagwama 
v.  Sukhi  (1899),  22  All.  33  ;  Abincish 
Chandra  Mazumdar  v.  Hamath  Shaha 
(1904),  32  Calc.  62 ;  9C,  W.  N.  25. 

4  Bojomoyee  Basse  v.  Troylnck 

Mohin&y  Dassee  (1901),  29  Calc.  260  ; 

6  Cl  W.  N.  267.  See  Sant  Kumar  v. 

Deo  Saran  (1886),  8  All.  365.  See, 

however,  Iskwar  Narain  v.  Janl't 


(1893),  15  All.  132. 

5  Bykunt  Nath  Boy  v.  Grish  Chunder 
Mookerjee  (1871),  15  W.  R.  C.  R.  96  ; 
Bheem  Bam  Chuckerbutty  v.  Huree 
Kishore  Boy  (1864),  1  W.  R.  C.  R.  359. 

6  Bojomoyee  JDassee  v.  Troyluckho 
Mohiney  Dassee  (1901),  29  Calc.  260 ; 
6  C.  W.  K  267. 

7  Ante,  p.  367. 

8  Gooshaeen  Teehimjee  v.  Pursotum 
Lalljee  (1868),  3  Agra,  238 ;  Ladooiah 
( Mussumat )  v.  SanvaZey  (1868),  ibid, 
191. 

9  Ante ,  p.  501. 

10  Vrijbhukandas  Dwarkadas  v. 
Dayaram  Jadavji  (1907),  32  Bom.  32  $ 
9  Bom.  L,  R,  1181, 


dHAF.  XVI.]  BEA'lTl  OF  FEMALE.  SOU 

A  suit  by  a  Hindu  entitled  to  the  possession  of  immovable  Limitation, 
property  on  the  death  of  a  Hindu  female,1  or  by  a  person  to 
whom,  after  the  death  of  the  female,  he  has  assigned  the  pro¬ 
perty,  may  be  brought  within  twelve  years  from  the  death  of 
such  female,  even  though  the  property  has  passed  into  other 
hands  by  her  alienation,  or  is  held  adversely  to  her.2 

This  applies  to  a  suit  brought  by  a  female  reversioner  3  and  to  a  suit 
brought  by  a  person  who  is  entitled  to  the  reversion  after  the  property 
has  been  held  by  two  females  in  succession.4 

The  cause  of  action  by  a  reversioner  for  possession  commences  at  the 
death  of  the  widow,  whether  there  has  been  in  name  or  effect  an  alienation 
for  her  life.5 

The  right  of  reversioners  after  the  death  of  the  restricted  heir  is  not 
affected  by  possession  held  adversely  to  the  widow,  as  their  right  does 
not  accrue  until  after  her  death. 6 

Where  there  has  been  an  alleged  adoption,  which  is  disputed,  the 
reversioner  has  the  same  time  within  which  he  can  sue  for  possession.7 

If  the  widow  held  not  as  a  Hindu  widow,  but  under  an  independent  Adverse 
and  adverse  title,  the  reversioners  are  barred  by  such  hostile  possession  P9^flon 
for  .twelve  years.8 


1  Limitation  Act  IX.  of  1908, 
Sched.  I.  art.  141 ;  Act  XV.  of 
1877,  Sched.  II.  art.  141 ;  Run- 
chordas  Vandrawandcts  v.  Parvatibhai 
(1899),  26  I.  A.  71 ;  23  Bom.  725 ; 

3  0.  W.  N.  621;  1  Bom.  L.  R. 
607 ;  S.  C.  in  Courts  below  (1897), 
21  Bom.  646  ;  (1889)  14  Bom.  482  ; 
Bijoy  Gopal  Mukerji  v.  Krishna 
Mahishi  Debi  ( Srimati )  (1907),  34 
I.  A.  87  ;  34  Calc.  329  ;  11  C.  W.  N. 
424 ;  9  Bom.  L.  R.  602 ;  Harihar 
Ojha  v.  Dasarathi  Misra  (1905),  33 
Cal.  257  ,*  9  C.  W.  X.  636 ;  Rakhma - 
bai  v.  Keshav  Raghunath  Bhise  (1906), 
31  Bom.  1 ;  Mukta  v.  Dada  (1893), 
18  Bom.  216  ;  Curscmdas  Govindji  v. 
Vundravandas  Purshotam  (1889),  14 
Bom.  482,  atp.  488  ;  Mesraw  ( Musst ) 
v.  Girjanundan  Tewari  (1908),  12 
C.  W.  X-  857 ;  Srinath  Kur  v.  Pro- 
sunno  Kumar  Ghose  (1883),  9  Calc. 
934 ;  13  C.  L.  R.  372 ;  Pursut  Koer 
v.  Palut  Roy  (1881),  8  Calc.  442; 
Ram  Dei  Kunwar  v.  Abu  Jajar  (1905), 
27  All.  494 ;  Hanuman  Prasad  Singh 
v.  Bhagauti  Prasad  (1897),  19  All.  357 ; 
Ram  Kali  v.  Kedarnath  (1892),  14 
All.  156  ;  Jhamman  Kunwar  v.  Tiloki 
(1903),  25  All.  435,  and  Amrit  Dhar 
v,  Bindesri  Prasad  (1901),  23  AIL 


448,  differing  from  Tikaram  v.  Shama 
Charan  (1897),  20  All.  42;  Sreera - 
mulu  v.  Kristamma  (1902),  20  Mad. 
143,  at  p.  147. 

2  Gadadhar  Roy  v.  Earl  Krishna 
Sarkar  (1904),  8  C.  W.  X.  535.  This 
will  only  apply  to  an  assignment  after 
the  death  of  the  widow,  ante,  p. 
500. 

3  Ram  Dei  Kunwar  v.  Abu  Jajar 
(1905),  27  All.  494. 

4  Jhamman  Kunwar  v.  Tiloki 
(1903),  25  All.  435;  Sambasiva  v. 
Ragava  (1890),  13  Mad.  512.  See, 
however,  Chhaganram  Astikram  v. 
Motigavri  (Bai)  (1890),  14  Bom.  512. 

6  Hanuman  Prasad  Singh  v.  Bha¬ 
gauti  Prasad  (1897),  19  All.  357; 
Ram  Shewuk  Roy  v.  Sheo  Gobind 
Sahoo  (1867),  8  W.  R.  C.  R.  519. 

6  See  Ram  Kali  v.  Kedarnath 
(1892),  14  All.  156 ;  Sheoraji  v. 
Ramjas  Pande  (1911),  33  All.  430. 
As  to  the  old  law,  see  Nobin  Chvnder 
Chuckerbuify  v.  Guru  Persad  Doss 
(1868),  B.  L.  R.  F.  B.  R.  1008; 
9  W.  R.  C.  R.  505. 

7  Bhagwat  Pershad  v.  Marari  Lai 
(1910),  15  C.  W.  X.  524, 

8  Shamkoer  v.  Dali  Koer  (1902), 
29 1.  A.  132 ;  29  Calc.  6C4 ;  6  C,  W.  X, 
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Where  there  is  a  dispute  on  the  subject,  the  fact  of  the  death  of  the 
widow  must  be  proved  by  the  reversioners.1 

In  a  suit  in  which  an  alienation  by  a  restricted  female  owner 
is  in  question,  the  alienee  must  either  prove  the  necessity,  or 
that  he  made  bond  fide  inquiries  as  to  it,  and  satisfied  himself  as 
a  reasonable  man  as  to  its  existence.2  He  is  not,  if  he  so  in¬ 
quires  and  acts  honestly,  affected  by  the  precedent  mismanage¬ 
ment  of  the  estate,3  or  by  the  fact  that  the  necessity  was  created 
by  the  action  of  the  widow.  If  he  made  such  inquiries,  he  need 
not  see  that  the  money  he  advances  is  applied  to  meet  the 
necessity,4  nor  is  he  bound  to  ascertain  that  the  whole  money 
so  advanced  is  actually  required  therefor.6 

The  purchaser  or  mortgagee  must  in  a  case  of  dispute  prove  that  the 
woman  executed  the  deed  with  full  knowledge  of  her  rights,  of  all  the 
circumstances,  and  of  the  consequences  6  and  of  the  nature  of  the  alienation 


057;  4  Bom.  L.  R.  547;  Lachlan 
Kunwar  ( Mussummat )  v.  A  mint  Singh 
(1894),  22  I.  A.  25 ;  22  Calc.  445,  as 
explained  in  Jhamman  Kuar  v.  Tiloki 
(1903),  25  All.  435,  and  in  Amrit 
Dhar  v.  Bindesri  Prasad  (1901),  23 
All.  448 ;  Mahabir  Pershad  v.  Adhi» 
kari  Koer  (1896),  23  Calc.  942  ; 
GcijadJiar  Pande  v.  Parbati  (1910),  33 
All.  312.  See  Babu  v.  Bhilcaji  (1889), 
14  Bom.  317.  See  Ganpatrao  Moroji 
v.  Vamanrao  Shamrao  (1908),  10  Bom. 
L.  R.  216,  where  the  widow  was  given 
an  absolute  title  by  arrangement 
with  the  reversioners. 

1  Walihan  (Mussummat)  v.  Joge- 
slrnar  Narayan  (1907),  35  I.  A.  38; 
35  Calc.  189 ;  12  C.  W.  N.  227 ;  10 
Bom.  L.  R.  9. 

2  Dharam  Chand  Lai  v.  Bhawuni 
Misrain  (1897),  24  I.  A.  183 ;  25 
Calc.  189;  1  C.  W.  N.  697;  Mahe- 
shar  Baksh  Singh  v.  Ratan  Singh 
(1896),  23  X.  A.  57;  23  Calc.  266; 
Banga  Chandra  Dhur  Biswas  v. 
Jagatkishore  Acharjya  Chowdhnri 
(1916),  43  I.  A.  249;  44  Calc  186; 
21  C.  W.  JST.  225;  18  Bom.  L.  R. 
368 ;  Birj  Lai  ( Lala )  v.  Inda  Kunwar 
(1914),  36  All.  187 ;  18  C.  W.  N.  652  ; 
16  Bom.  L.  R.  352  ;  Manokarani  Debi 
(Srimuity)  v.  Haeipada  Milter  (1914), 
18  C.  W.  N.  718 ;  Byjnath  Pershad 
{LaXla)  v.  Bissen  Beharee  Sahoy 
Singh  (im%  19  W.  R.  G.  R.  79 ; 


Amarnath  Sah  ( Lala )  v.  Achan  Kuar 
(Rani)  (1892),  19  I.  A,  196 ;  14  All. 
436 ;  Bhimaraddi  v.  Bhaskar  (1904), 
6  Bom.  L.  R.  628.  See  ante ,  pp.  293, 
294.  In  Janhabi  ( Musstt )  v.  Bal- 
bhadra  Suar  (1911),  15  C.  W.  N.  793, 
the  Court  held  that  mere  inquiries 
from  the  widow  were  insufficient. 

3  Hunooman  Persaud  Panday  v. 
Munraj  Koonweree  (Mussumat  Ba- 
booee)  (1856),  6  M.  I.  A.  393;  18 
W.  R.  C.  R.  note  to  p.  81 ;  Mata 
Pershad  v.  Bhageeruthee  (1870),  2 
N.  W.  P.  78 ;  Sreenath  Roy  v, 
Rutiunmalla  Chowdhrain,  Ben.  S. 
D.  A.,  1859,  p.  421. 

4  Hunooman  Persaud  Panda/y  v. 
Munraj  Koonweree  ( Mussumat  Ba- 
booee)  (1856),  6  M.  I.  A.  393;  18 
W.  R.  C.  R.  note  to  p.  81 ;  Ghansham 
Singh  v.  Badiya  Lai  (1902),  24  All. 
547 ;  Ram  Pershad  Sing  v.  Nagbung- 
shee  Kooer  ( Mussamut )  (1868),  9 
W.  R.  C.  R.  501. 

5  Ghansham  Singh  v.  Badiya  Lai 
(1902),  24  All.  547. 

6  See  Kameswar  Persaud  (Baboo) 
v.  Run  Bahadoor  Singh  (1880),  8 
I.  A.  8;  6  Calc.  843  ;  8  C.  L.  R. 
361 ;  Ramratan  Sukal  v.  Nandu 
(Mussumat)  (1891),  19  I.  A.  1 ;  19 
Calc.  249 ;  Sadashw  Bhaskar  Joshi 
v.  Bhakubai  (1880),  5  Bom.  450. 
As  to  presumption  of  knowledge  of 
contents  of  document,  see  Bhuban 
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she  was  making,  and  that  suoli  alienation  was  justified  by  necessity,  or  that 
he  did  all  that  was  reasonable  to  satisfy  himself  of  the  existence  1  and 
extent 2  of  the  necessity. 

Apart  from  any  question  of  necessity,  it  is  clear  that  a  purdahnashin  Purdah - 
lady  is  not  bound  by  an  alienation  unless  it  be  distinctly  proved  that  she  m#hin. 
was  aware  of  all  the  circumstances  and  of  the  nature  and  effect  of  the 
transaction,3  and  that  no  advantage  was  taken  of  her  position.4 

Although  in  many  cases  the  Court  has  required  evidence  that  the  lady 
had  an  independent  adviser,  independent  advice  is  not  always  neces¬ 
sary.5  44  Advice  is  merely  a  means  to  secure  that  which  is  essential,  an 
intelligent  apprehension  of  the  transaction.5’  6 

As  to  evidence  of  the  execution  of  a  document  behind  a  purdah ,  see 
Padarath  v.  Ram  Narain  UpadUa  { Pandit )  (1915),  42  I.  A.  163 ;  37  All. 

474 ;  19  C.  W.  1ST.  991 ;  17  Bom.  L.  R.  617 ;  Rukmini  Koeri  (Musst)  v. 
Nilmani  Bandyopadhya  (1915),  19  C.  W.  N.  1309. 

The  burden  is  upon  the  purchaser  to  aver  and  prove  that  she  sold  the 
property  under  such  special  circumstances  as  justify  a  Hindu  widow  in 
alienating  the  immovable  property  of  her  husband  without  the  consent  of 
his  heirs.7 

General  evidence  to  the  effect  that  the  husband  died  in  debt,  and  that 
his  widow  had  substituted  new  securities  at  reduced  interest  for  old  ones, 
does  not  exempt  the  person  upholding  the  transaction  from  proving  that 
the  particular  transaction  in  question  was  justified,  nor  does  it  throw  on 
the  other  side  the  onus  of  proving  the  solvency  of  the  husband’s  estate. 8 


Mohini  Dasi  v.  Qajalakshmi  Debi 
(1915),  19  C.  W.  N.  1330. 

1  Bhagwat  Dayal  Singh  {Raja  Rai) 
V.  DeU  Dayal  Sahu  (1908),  35  I.  A. 
48 ;  35  Calc.  420  ;  12  C.  W.  N.  393. 

2  Lalit  Panday  v.  Sridhar  Deo 
Narayan  Sing  (1870),  5  B.  L.  R.  176. 

3  Kali  Baksh  Singh  v.  Rain  Qopal 
Singh  (1913),  41  I.  A.  23  ;  36  All.  81 ; 
18  C.  W.  N.  282  ;  16  Bom.  L.  R.  147. 

4  Keshub  Lall  Pyne  v.  Radha  Raman 
Nundy  (1912),  17  C.  W.  N.  991  ;  at 
p.  995. 

6  See  Sudisht  Lai  v.  Skeobarat 
Koer  {Mussummat)  (1881),  8  I.  A.  39  ; 
7  Calc.  245;  Tika  Ram  v.  Deputy 
Commissioner  of  Bara  Banki  (1899), 
26  X.  A.  97 ;  26  Calc.  707  ;  3  C.  W.  N. 
573  ;  1  Bom.  L.  R.  692  ;  Sham  Koer 
v.  Dah  Koer  (1902),  29  I.  A.  132  ;  29 
Calc.  664  ;  6  C.  W.  X.  657 ;  4  Bom. 
L.  R.  547;  Bhagwat  Dayal  Singh 
{Raja  Rai )  v.  DeU  Dayal  Sahu  (1908), 
35 1.  A.  48 ;  35  Calc.  420  ;  12  C.  W.  N. 
393  ;  10  Bom.  L.  R.  230  ;  Sumsuddin 
Ooolam  Husein  v.  Abdul  Husein 
Kalimuddin  (1906),  31  Bom.  165; 
Narbadabai  v.  Mahadeo  Narayan 
(1880),  5  Bom.  99,  at  p.  107 ;  Achhan 
Kuar  v.  Thakur  Das  (1895),  17  AH. 


125 ;  Sajjad  Husain  { Mirza )  v. 
Wazir  Ali  Khan  ( Nawab )  (1912), 
39  I.  A.  156  ;  34  All.  455  ;  14  Bom. 
L.  R.  1055,  and  cases  cited  in  Ameer 
Ali  and  Woodroffe’s  Indian  Evidence 
Act,  note  to  s.  111.  As  to  the  attesta¬ 
tion  of  documents  executed  by 
purdahnashins,  see  Sarur  Jigar  Begum 
v.  Barada  Kanta  Mitter  (1910),  37 
Calc.  526  ;  14  C.  W.  N.  974. 

6  See  Kamini  Dasee  v.  Krishna- 
chandra  Mukerjee  (1912),  39  Calc. 
933;  16  C.  W.  N.  649;  Badiata - 
nessa  Bibee  v.  Ambika  Charan  Chose 
(1914),  18  C.  W.  N.  1133.  In  Mo- 
habir  Prosad  {Lola)  v.  Taj  Begum 
{Mussamat),  19  C.  W.  N.  162 ;  the 
Court  declined  to  uphold  a  mortgage 
in  favour  of  the  legal  adviser  of  the 
lady.  As  to  the  duty  of  persons 
standing  in  a  fiduciary  relationship 
to  the  lady,  see  Sn  Kishan  Lai  v. 
Kashmiro  { Mussammat )  (1916),  31 
Mad.  L.  J.  362. 

7  Gurunath  Nilkanth  v.  Krishnaji 
Qovind  (1880),  4  Bom.  462. 

8  Maheshar  Baksh  Singh  v.  Ratan 
Singh  (1896),  23 1.  A.  57 ;  23  Calc.  266. 
See  Tayammaul  v.  Sashaehalla  Naiker 
(1865),  10  M,  X.  A;  429,  at  p.  433. 
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Lapse  of  time  does  not  affect  the  question  of  onus  of  proof,  except  in 
so  far  as  it  may  give  rise  to  a  presumption  of  acquiescence  or  save  the 
alienee  from  adverse  inferences,  arising  from  the  scanty  proof  which  may 
be  offered.1 

As  to  the  effect  of  a  recital  of  the  necessity,  see  ante,  p.  296. 

Where  portion  Where  a  portion  only  of  the  justifying  necessity  is  proved, 
necessity  and  the  alienee  knew,  or  might,  if  he  made  proper  inquiries, 
proved,  j^ye  known  that  a  less  amount  than  the  amount  paid  by  him 
was  required  to  meet  the  necessity,  the  estate  may  be  charged 
with  the  lesser  amount,2  and  may  be  released  on  payment 
thereof,3  or  the  sale  may  be  set  aside  on  payment  of  the  amount 
due  with  interest,  mesne  profits  being  set  off  in  case  the  alienee 
has  had  possession ;  4  or  possession  may  be  conditional  on  the 
repayment.5 

It  was  said  in  one  case ;  6  “It  has  been  held  by  the  Privy  Council  in 
the  case  of  Deputy  Commissioner  of  Kheri  v.  Khanjan  Singh  7  that  where 
a  sale  by  a  widow  is  partially  invalid  owing  to  absence  of  legal  necessity, 
the  whole  sale  must  be  set  aside,  the  purchaser  accounting  for  the  mesne 
profits,  and  the  sums  expended  for  legal  necessity  being  set  off  against 
them.”  The  Judicial  Committee  laid  down  no  such  general  proposition 
in  that  case.  In  another  case,8  it  was  said  :  “It  would  manifestly  be 
impossible,  and  possibly  prejudicial  to  the  interest  of  the  estate,  if  the 
widow  were  to  be  held  to  he  bound  in  every  instance  to  sell  property  for 
payment  of  a  debt  due  from  her  husband  for  exactly  the  sum  due  to  the 
creditor,  and  we  are  of  opinion  that  the  Privy  Council  did  not  intend  to 
lay  down  any  such  rule.”  On  the  question  as  to  whether  an  alienation 
should  be  entirely  set  aside,  should  not  the  test  be :  having  regard  to  the 
fact  that  there  was  some  necessity,  was  the  transaction  a  proper  one  and 


1  Ravaneshwar  Prasad  Singh  v. 
Chandi  Prasad  Singh  (1911),  38  Calc. 
721 ;  upheld  on  appeal  (1915),  43 
Calc.  417. 

2  See  Kamikhaprasad  Roy  v.  Jaga- 

damba,  Dasi  (Srimati)  (1870),  5 

B.  L.  R.  508 ;  Gobind  Singh  v. 
Baldco  Singh  (1903),  25  All.  330  ; 
Thakurmani  Singh  v.  Dai  Rani  Koeri 
(1906),  33  Calc.  1079 ;  Deputy  Com¬ 
missioner  of  Khexi  v.  Khanjan  Singh 
(1907),  34  I.  A.  72  *  29  All.  331  ,*  11 

C.  W.  N.  474 ;  9  Bom.  L.  R.  591  ,* 
Lalit  Panday  v.  Sridhar  Deo  Narayan 
Sing  (1 870),  5  B.  L.  R.  176;  13 
W.  R.  C.  R.  457 ;  Paparayudu  v. 
Rattamma  (1912),  37  Mad.  275. 

3  Ram  Dei  Kunwar  v.  Abu  Jafar 
(1905),  27  All  494;  Pliool  Chund 
Lall  v,  Rughoobum  Suhaye  (1868), 


9  W.  R.  C.  R.  107,  followed  in 
Sugeeram  Begum  v.  Juddoobuns  Su¬ 
haye  (1868),  9  W.  R.  C.  R.  284. 

4  See  j Deputy  Commissioner  of 
Kheri  v.  Khanjan  Singh  (1907),  34 
I.  A.  72 ;  29  All.  331 ;  11  C.  W.  N. 
474  ;  9  Bom.  L.  R.  591. 

5  Bhagwat  Dayal  Singh  ( Raja  Rai ) 
v.  Deli  Dayal  Sahu  (1908),  35  I.  A. 
48  ;  35  Calc.  420  ;  12  C.  W.  N.  393  ; 

10  Bom.  L.  R.  230. 

6  Bari  Kissen  Bhagat  v.  Bajrang 
Sahai  Singh  (1909),  13  C.  W.  Ah 
544,  at  p.  549. 

7  (1907),  34  I.  A.  72 ;  29  All.  331  ; 

11  0.  W.  N.  474 ;  9  Bom.  L.  R.  591. 

8  Pelaram  Roy  v.  Bagalanand 
Banerjee  (1910),  14  C.  W.  N.  895, 
at  p.  896. 
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for  the  benefit  of  the  estate  ?  1 2  Otherwise,  if  the  alienation  be  set  aside 
altogether,  a  bond  fide  alienee  might  lose  his  money  and  have  no  security. 

There  is  authority  that  a  suit  to  set  aside  a  sale,  where  the  necessity 
for  the  whole  of  the  purchase  money  was  not  proved,  cannot  be  successful 
unless  the  plaintiff  offers  in  his  plaint  to  pay  the  sum  due ;  3  but  other 
authority,  which  is,  it  is  submitted,  preferable,  shows  that  no  such  offer  is 
necessary. 3 

Where  an  alienation  is  set  aside,  the  reversioner  may  sometimes  be  Equities  on 
required  to  pay  the  amount,  to  the  extent  of  which  the  estate  has  derived 
benefit. 

Where  the  widow  raises  money  to  pay  off  a  mortgage,  although  she 
has  funds  sufficient  for  the  purpose  the  reversioner  is  not  entitled  to  set- 
aside  the  sale  except  upon  the  terms  of  paying  off  the  mortgage.4 

Where  the  widow  borrows  money  for  the  purpose  of  increasing  her 
husband’s  estate  by  purchase  of  other  property,  the  reversioners,  if  claim¬ 
ing  the  acquisition,  must  satisfy  the  debt.5 

Where  the  purchaser  has  to  the  knowledge  of  the  reversioner,  and 
without  any  protest  from  him.6  or  if  he  believed  in  good  faith  that  he 
had  an  absolute  title,7  laid  out  sums  for  the  improvement  and  benefit  of 
the  property,  the  reversioner,  on  obtaining  the  reversal  of  the  sale,  may  be 
required  to  compensate  the  purchaser,8  but  the  purchaser  cannot  claim 
money  spent  on  repairs,  or  the  right  to  remove  any  building  which  he 
may  have  erected. 9 

On  the  death  of  the  restricted  owner  the  reversioner  takes  Pending  suits, 
her  place  in  suits  pending  by  or  against  her  on  account  of  the 
estate,10  and  can  execute  decrees  obtained  by  her  in  such  suits.11 

If  the  stridhan  heir  of  the  widow  is  erroneously  substituted  in  the  pro¬ 
ceedings  the  reversioner  is  not  bound.12 


1  See  Phool  Chund  Lcdl  v.  Rug- 
koobuns  Suhaye  (1868),  9  W.  R.  C.  R. 
107  ;  see  ante,  p.  485. 

2  Singam  Betti  Sanjivi  Rondaya 
v.  Braupadi  Bayamma  (1907),  31 
Mad.  153 ;  Mutteeram  Kowar  v. 
Gopaul  Sahoo  (1873),  11  B.  L.  R.  410  ; 
20  W.  R,  0.  R.  187.  See  Phool 
Chund  Ball  v.  Rughoobuns  Suhaye 
(1868),  9  W.  R.  C.  R.  107,  at  p.  109. 

3  Paparoyadu  v.  Raiiamana  (1912), 
37  Mad.  275. 

4  See  Mahomed  Shumsool  Ilooda 
( Moulvie )  v.  Shewukram  (1874),  2 
I.  A.  7  ;  14  B.  L.  R.  226  ;  22  W.  R. 

C.  R.  409;  SadasMv  Bhaskar  Joshi 
v.  Dhakubai  (1880),  5  Bom.  450. 

6  Oodey  Singh  { ICooer )  v.  Phool 

Chund  (1873),  5  N.  W.  •  P.  197; 

Shewak  Ram  (Rai)  v.  Bhowani  Buksh 

Singh  (1880),  6  C.  L.  R  140. 

6  See  Daitaji  Sakharam  Rajad- 

hiksh  v.  Kcdba  Yese  Parabha  (1896), 

H.Lt 


21  Bom.  749. 

7  Transfer  of  Property  Act  (IV.  of 
1882),  s.  51  ;  Abhoy  Churn  Chose  v. 
Atiarmoni  Bassee  (1908),  13  0.  W.  N. 
931. 

8  Kidar  Nath  v.  MathaMal  (1913), 
40  Calc.  555;  17  C.  W.  N.  797 ;  15 
Bom.  L.  R.  467.  Sec  ante,  p.  307. 

9  V rijbhnkandas  v.  Bayaram  ( 1 907), 
32  Bom.  32 ;  9  Bom.  L.  R.  1181. 

10  Rikhai  Rai  v.  Sheo  Pujan  Singh 
(1910),  33  All.  15  ;  Premmoyi  Choudh - 
rani  v.  Preonath  Dhur  (1896),  23 
Calc.  636 ;  Jadubar&i  Kunwar  v. 
Mahpal  Singh  (1915),  38  All.  111. 
See  Chintamony  Butt  v.  Mohesh 
Chundra  Banerjee  (1896),  23  Calc.  454. 

11  Mahadeo  Singh  v.  Sheokaran 
Singh  (1913),  35  All.  481. 

12  Kailash  Chandra  Bose  v.  Girija 
Sundari  BeU  (1912),  39  Calc.  925 ; 
16  C.  W.  N.  658. 
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Rights  of 
Crown, 


When  there  are  no  heirs  of  the  last  full  owner  the  Grown, 
as  ultimate  heir,  can  (it  is  submitted,  during  the  woman’s 
lifetime  or  thereafter)  impeach  the  unauthorized  act  of  a 
restricted  female  owner,1  and  has,  it  is  submitted,  all  such 
other  rights  as  may  be  possessed  by  a  reversioner. 

Except  a  reversioner  or  a  person  who  has  purchased  at  an 
execution  sale,  which  disposed  of  the  whole  interest  in  the  pro¬ 
perty,2  no  one  else  is  entitled  to  dispute  the  acts  of  a  restricted 
owner.3 


1  Collector  of  Masulipatam  v, 
Camly  Vencata  Narrainctpah  (1861), 
8  M.  X.  A.  529  ,*  2  W.  R.  P.  C.  61. 

2  JRajkisTien  Sircar  v.  Jaheeroorul 

Huq  {Ohowdhry)  W.  R.  1864,  C.  R.35I. 


8  Deo7umdan  Pershad  v.  XJdit 
Narain  Singh  (1914),  18  C.  W.  N. 
940.  See  Brojokiahoree  Dassec  v.  Sree- 
nath  Bose  (1868),  9  W.  R.  C.  R.  463. 


CHAPTER  XVII 


INHERITANCE  TO  PRIVATE  IMPARTIBLE  PROPERTY. 

The  succession  to  property  which  is  impartible  in  the  sense  inheritance  to 
that  it  descends  to  a  single  heir  1  depends  upon  custom,2  or  estate!lbl° 
on  the  terms  of  the  grant  by  Government.3 

“  The  question  whether  an  estate  is  subject  to  the  ordinary  Hindu 
law  succession,  or  descends  according  to  the  rule  of  primogeniture,  must 
be  decided  in  each  case  according  to  the  evidence  given  in  it.'’  4 

“  The  acceptance  of  a  sanad  in  the  common  form  under  Madras  [Regu¬ 
lation  XXV.  of  1802,  does  not  of  itself,  and  apart  from  other  circum¬ 
stances,  avail  to  alter  the  succession  to  an  hereditary  estate.”  5 

The  burden  of  proof  is  upon  the  person  asserting  that  the  ordinary  Hindu 
law  of  inheritance  does  not  apply. 6 

“  When  inheritance  is  impartible  it  is  enjoyed  in  a  different  Principles  of 

_  inheritance. 


1  Sec  ante,  pp.  259-262. 

2  As  to  custom,  see  ante ,  pp.  27-32. 

3  Seo  Venkata  Narasimha  Appa 
Row  {Rajah)  v.  Court  of  Wards ,  7 
I.  A.  38 ;  6  C.  L.  R.  153 ;  Ramnad 
Case  (1893),  24  Mad.  613,  and  cases 
below,  note  5.  As  to  a  grant  by  the 
East  India  Company  in  1771,  sec 
Ram  Nundun  Singh  v.  Janki  Koer 
(Maharawi)  (1902),  29  I.  A.  178 ;  29 
Calc.  828 ;  7  0.  W.  N.  57 ;  4  Bom. 
L,  R.  664. 

4  Malikarjuna  (Srimaniu  Rajah 
Yarlagadda)  v.  Durga  {Srimantu 
Rajah  Yarlagadda)  (1890),  17  I.  A. 
134,  at  p.  144 ;  13  Mad.  406,  at 
p.  423 ;  Kachi  Kaliyana  Rengappa 
Kalakka  Thola  XJdayar  v.  Kachi  Yuva 
Rengappa  Kalakka  Thola  XJdayar 
(1905),  32  I.  A.  261,  at  p.  269  ;  28 
Mad.  508,  at  p.  515;  10  0.  W.  N. 
95,  at  p.  106 ;  7  Bom.  L.  R.  907  ; 
Venkata  Narasimha  Appa  Row  { Sri 
Raja)  v.  Parthasarathy  {Sri  Raja) 
(1913),  41 1.  A.  51,  at  p.  61 ;  37  Mad. 
199,  at  p.  209  ;  17  C.  W.  N.  1221,  at 
p.  1224 ;  15  Bom.  L.  R*  1010,  at  p. 


1014 ;  Durga  Charan  Mahto  v.  Ra- 
ghunath  Mahto  (1913),  18  C.  W.  N.  55. 

6  Kachi  Kaliyana  Rengappa  Ka¬ 
lakka  Thola  XJdayar  v.  Kachi  Yuva 
Rengappa  Kalakka  Thola  XJdayar 
(1905),  32  I.  A.  261,  at  p.  269  ;  28  Mad. 
508,  at  p.  515 ;  10  C.  W.  N.  95,  at  p. 
106  ;  7  Bom.  L.  R.  907  ;  Mutta  Vadu - 
ganadha  Tevar  v.  Dorasinga  Tevar 
(1881),  8  I.  A.  99;  3  Mad.  290; 
Malikarjuna  {Srimantu  Rajah  Yarla¬ 
gadda)  v.  Durga  {Srimantu  Rajah 
Yarlagadda)  (1890),  17  I.  A.  134 ;  13 
Mad.  406  ;  Venkata  Narasimha  Appa 
Row  {Rajah)  v.  Court  of  Wards 
(1879),  7 1.  A.  38 ;  6  C.  L.  R.  153  ;  Col¬ 
lector  of  Trichinopoly  v.  Lekkamani 
(1874),  1  I.  A.  282 ;  14  B.  L.  R.  115. 

c  See  Venkata  Narasimha  Appa 
Row  {Sri  Raja)  v.  Parthasarathy  {Sri 
Raja)  (1913),  41  I.  A.  51,  at  p.  61  ; 
37  Mad.  199,  at  p.  209 ;  17  C.  W.  N. 
1221,  at  p.  1224  ;  15  Bom.  L.  R.  1010, 
at  p.  1014 ;  Durga  Charan  Mahto  v. 
Raghumth  Mahto  (1913),  18  C.  W.  N. 
55.  See  ante,  p.  32. 
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Separate 

acquisition. 


Nearest 
coparcener 
senior  line. 


Primogeni- 

ture. 


Whore  the  Impartible  estate  is  a  separate  acquisition,1  the 
law  of  t-ho  succession  to  separato  acquisitions  applies,  and  a 
woman  can  succeed  as  in  the  case  of  partible  property.2 

“There  is  no  inconsistency  between  a  custom  of  impartibility  and 
the  right  of  females  to  inherit,  as  may  be  illustrated  by  the  well-known 
Shivagunga  case,3  and  therefore  the  general  law  must  prevail  unless  it 
be  proved  that  the  custom  extends  to  the  exclusion  of  females.”  4 

Thus  in  default  of  male  issue  the  widow  succeeds.5  As  to  the  case 
where  there  Is  more  than  one  widow,  see  mite ,  p.  387. 

As  to  the  daughters'  sons,  see  ante,  p.  390. 

When  ancestral  impartible  property  governed  by  the  Mitak- 
shara  law  passes  from  one  line  to  another,  it  devolves,  not  on 
the  coparcener  nearest  in  blood,  but  on  the  nearest  coparcener 
of  the  senior  line.6 

If  there  be  no  indication  to  the  contrary,  the  property 
descends  according  to  the  rule  of  primogeniture,7  z.e.  as  between 
persons  of  the  same  class  the  elder  would  be  entitled  to  succeed.8 

In  some  cases  another  ground  of  selection  and  not  primogeniture  is  the 
governing  rule  of  the  family.9 


1  As  where  there  is  a  grant  from 
the  Government  independently  of  the 
family.  See  Ram  Nundun  Singh  v. 
Janki  Koer  (1902),  29  I.  A.  178 ;  29 
Calc.  828;  7  C.  W.  N.  57;  4  Bom. 
L.  R.  644. 

2  Katama  Naichiar  v.  Rajah  of 
Shivagunga  (1863),  9  M.  I.  A.  543 ; 
2  W.  R.  P.  G.  31 ;  Bam  Nundun  Singh 
v.  Janki  Koer  { Maharam )  (1902),  29 
I.  A.  178 ;  29  Calc.  828 ;  7  C.  W.  N. 
57  ;  4  Bom.  L.  R.  644. 

3  Kaiama  Naichiar  v.  Bajah  of 
Shivagunga  (1863),  9  M.  I.  A.  543 ; 
2  W.  R.  P.  C.  31. 

4  Ram  Nundun  Singh  v.  Janki 
Koer  ( Maharani )  (1902),  29  I.  A.  178, 
at  p.  194 ;  29  Calc.  828,  at  p.  852 ; 
7  C.  W.  N.  57,  at  p.  73  ;  4  Bom.  L.  R. 
664. 

6  Periasami  v.  Periasami  (1878), 
5  I.  A.  61 ;  1  Mad.  312  ;  2  C.  L.  R. 
81 ;  Boorga  Per  sad  Singh  (Tekait)  v. 
Boorga  Konwari  ( Tekaitni )  (1878),  5 
I.  A.  149,  at  p.  160 ;  4  Calc.  190,  at 
p.  202  ;  3  C.  L.  R.  32,  at  p.  40. 

6  Kochi  Kaliyana  Bengappa  Ka * 
lakka  Thola  XJdayar  v.  Kochi  Yuva 
Bengappa  Kcdakka  Thola  Udaijar 


(1905),  32  I.  A.  261 ;  28  Mad.  508  ; 
10  C.  W.  1ST.  95;  7  Bom.  L,  R.  907, 
approving  of  Naraganii  v.  Venkata  - 
chalapati  (1881),  4  Mad.  250  ;  Muttu- 
vaduganatha  Tevarv .  Periasami  (1892), 

16  Mad.  11,  at  p.  16,  affirmed  on 
appeal  (1896),  23  I.  A.  128  ;  19  Mad. 
451.  See  Achal  Bam  v.  XJdai  Partab 
Addiya  Bat  Singh  (1883),  11  1,  A,  51 ; 
10  Calc.  511 ;  Narindar  Bahadur 
Singh  v.  Achal  Bam  (1893),  20  I.  A. 
77 ;  20  Calc,  649 ;  Baijnath  Prasad 
Singh  v.  Tej  Bali  Singh  (1916), 
38  All.  591. 

7  Ishri  Singh  { Thakur )  v.  Baldeo 
Singh  (1884),  11  I.  A.  135,  at  p.  145 ; 
10  Calc.  792,  at  p.  805;  Bhawani 
Ghulam  v.  Beo  Raj  Kuan  (1883), 
5  All.  542. 

8  Subramanya  Pandya  Chokka  Tala- 
var  v.  Siva  Subramanya  Pillai  (1894), 

17  Mad.  316,  at  p.  325. 

8  Ishri  Singh  (Thakur)  v.  Baldeo 
SiHgh  (1884),  11  I.  A.  135;  10  Calc. 
792 ;  Achal  Bam  v.  XJdai  Partab 
Addiya  Bat  Singh  (1883),  11 1.  A.  51 ; 
10  Calc.  51 ;  Moheah  Chunder  Dhal 
v.  Satrughan  Bhal  (1902),  29  I.  A. 
62 ;  29  Calc.  343 ;  6  0.  W.  N.  459 ; 
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As  to  Oudh  taluqdars,  sec  Deli  Baksh  Singh  v,  CJictmlmbhan  Singh 
(1910),  37  I.  A.  168 ;  32  All  599  ;  11  0.  W.  N.  1010 ;  12  Bom.  L.  R,  1015. 


Noarness  of  blood  is  no  ground  of  preference  under  the  Nearness  of 
Mitakshara  law  amongst  members  of  the  same  class.  blood* 

Thus  an  elder  brother  of  the  half  blood  would  be  preferred  to  a  younger 
brother  of  the  whole  blood.1 

In  a  case  governed  by  the  Bengal  school  of  law  the  heir  will  Bengal  school, 
bo  the  eldest  member  of  the  class  of  persons  who  are  nearer  of 
kin  to  the  late  owner  than  any  other  class.2 

Thus  a  brother  of  the  whole  blood  would  be  preferred  to  an  elder 
brother  of  the  half  blood.3 

In  the  absence  of  a  custom  that  sons  take  in  accordance  Sons, 
with  the  seniority  of  their  mothers,4  the  eldest  son  of  the 
deceased  born  of  any  one  of  his  wives  succeeds.5 

The  question  of  the  caste  of  the  mother  in  the  absence  of  a  custom 
to  the  contrary  6  does  not  apparently  make  any  difference.7 

On  the  death  of  such  eldest  son  after  the  property  has  vested  in  him, 
the  estate  would  pass  in  his  line.8 

It  seems  unsettled  whether  when  an  eldest  son  has  died,  before  the 


4  Bom.  L.  R.  372.  As  to  other 
customs,  sec  Nittanund  Murdiraj  v. 
Sreekurun  Juggernath  Bewartah  Pat - 
naick  (1865),  3  W.  R.  C.  R.  116. 

1  Subramanya  Tandy  a  Chokka 
Talavar  v.  Siva  Subramanya  Pillai 
(1894),  17  Mad.  316. 

2  Mayne’s  “  Hindu  Law,”  8th  ed., 
p.  767. 

3  Neelkisto  Deb  Burmono  v.  Beer- 
chunder  Thakoor  (1869),  12  M.  I.  A. 
523 ;  3  B.  L.  R.  P.  C.  13  •  12  W.  R. 
P.  0.  21.  See  Subramanya  Tandy  a 
Chokka  Talavar  v.  Siva  Subramanya 
Pillai  (1894),  17  Mad.  316,  at  p.  330. 

4  Ramasami  Kamaya  Naik  v. 
Sundaralingasami  Kamaya  Naik 
(1894),  17  Mad.  422;  affirmed  on 
appeal,  Sundaralingasawmi  Kamaya 
Naik  v.  Ramasawmi  Kamaya  Naik 
(1899),  26  I.  A.  55;  22  Mad.  515; 
1  Bom.  L.  R.  850. 

6  Jagdish  Bahadur  v.  Sheo  Partdb 

Singh  (1901),  28  I.  A.  100;  23  All. 

369;  5  0.  W,  N-  602 ;  3  Bom.  L.  R. 


298 ;  Rughonath  Singh  (Rajah)  v. 
Hurreehur  Singh  (Rajah)  (1843),  7 
Ben.  Sel.  R.  126  (new  edition,  146) ; 
Bhujangrav  v.  Malojirav  (1868),  5 
Bom.  H.  C.  A.  C.  161 ;  Ramalakshmi 
Ammal  v.  Sivanantha  Perumal  Seihu- 
rayar  (1872),  14  M.  I.  A.  570 ;  I.  A. 
Sup.  Vol.  1 ;  12  B.  L.  R.  396 ;  17 
W.  R.  0.  R.  553 ;  Pedda  Ramappa 
Nayanivaru  v.  Bangari  Seshamma 
Nayanivaru  (1880),  8  I.  A.  1  ;  2  Mad. 
286;  8  C.  L.  R.  315;  Radaik  Gha - 
serain  v.  Budaik  Pershad  Sing  (1863), 
Marsh.  644. 

6  Bistooprea  Patmohadea  (Ranee) 
v.  Basoodeb  Dull  Rewartee  Patnaik 
(1865),  2  W.  R.  C.  R.  232. 

7  Mayne’s  “  Hindu  Law,”  8th  ed., 
pp.  756-758. 

8  Mayne’s  “  Hindu  Law,”  8th  ed., 
p.  759.  This  was  held  to  be  the 
custom  of  the  family  in  Mohesh 
Chunder  Dhal  v.  Satrughan  Dhal 
(1902),  29  I.  A.  62;  29  Calc.  343; 
6  0.  W.  N.  459 ;  4  Bom.  L.  R.  372. 
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estate  lias  become  vested  in  him,  his  eldest  son  takes  in  preference  to  his 
brothers. 1 * 

An  illegitimate  son  of  the  father  of  the  deceased  may  succeed  in  pre¬ 
ference  to  some  remote  relation.3 

As  to  an  illegitimate  son,  see  ante,  p.  385. 

As  in  the  case  of  inheritance  to  partible  property,  each  male 
owner  becomes  a  fresh  stock  of  descent.3 


1  See  Maync's  “  Hindu  Law,1 5  8th 

ed.,  p.  759. 

3  Jogcudru  Bhupati  II uni  Chundiui 
J Iahapatra  (liuja)  v.  Nifyanimd 
JIamingJt  (1890),  17  I.  A.  128 ;  18 


Calc.  151. 

3  Miittuvadugamdlia  Tcvar  v,  Pe- 
nasami  (189(3),  23  I.  A.  12S;  19 
Mad.  451. 
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GIFTS  AND  WILLS. 

The  chief  importance  of  the  Hindu  law  of  gifts  at  the  present 
time  arises  from  the  fact  that  the  law  of  Hindu  wills  as  adminis¬ 
tered  by  the  Court  of  British  India  is  founded  on  the  Hindu  law 
of  gifts. 

A  Hindu  of  full  age  1  can  transfer  by  way  of  gift  any  property  Power  of 
over  which  he  has  power  of  disposal,2  or  can  create  a  charge 
upon  his  property  by  way  of  gift.3 

As  to  separate  acquisitions,  see  ante,  pp.  249,  251.  As  to  the  gift  of  a 
share  by  a  coparcener  in  a  family  governed  by  the  Mitakshara  law,  see  ante , 
p.  303.  As  to  gifts  of  property,  subject  to  rights  of  maintenance,  see  ante, 
pp.  84,  85.  As  to  gifts  of  rights  of  worship,  see  post,  p.  573. 

The  fact  that  he  is  disqualified  by  physical  defects  from  inheritance 
does  not  prevent  him  giving  away  property  which  belongs  to  him.4 

Subject  to  the  restrictions  as  to  persons  not  in  oxistence  at  Donee, 
tlio  time  of  the  gift,  any  person  is  competent  to  accept  a  gift. 

For  instance,  there  is  no  prohibition  in  Hindu  law  against  a  gift  to  an 
infant,5  or  to  an  idiot.6 

In  either  case  his  guardian  could  accept  the  gift  for  him.7 

A  minor  donee  who  accepts  property,  or  for  whom  property  is  accepted, 
burdened  by  any  obligation  is  not  bound  by  his  acceptance  ;  but  if  after 
attaining  majority,  and  being  aware  of  the  obligation,  he  retains  the 
property  given,  he  becomes  so  bound.8 


1  Oulab  (j Bat)  v.  Thakorelal  Pran- 
jivandas  (1912),  36  Bom.  622  ;  14 
Bom.  L.  R.  748.  There  is  nothing 
to  prevent  a  minor  making  a  small 
gift,  such  as  would  bo  usual  in  the  caso 
of  persons  in  his  position. 

2  AbUchari  v.  Ramachendrayya 
(1863),  1  Mad.  H.  C.  393. 

8  Ghetti  Chalamanm  v.  Pandrangi 
Subbamma  (1883),  7  Mad.  23. 

4  Shamachurn  Audhiccaree  Byragee 

v.  Poop  Doss  Byragee  (1866),  C 

W.  R.  0.  R.  68. 


6  Macnaghten’s  “  Hindu  Daw,” 
Vol.  ii.  chap.  viii.  para.  36,  pp.  243, 
244. 

®  Kooldebnarain  Shahee  {Baboo)  v. 
Wooma  Goomaree  ( Mussamui )  (1863), 
Marsh.  357  ;  2  Hay,  370. 

7  See  Joitaram  v.  RamJcrishna 
(1902),  27  Bom.  31 ;  4  Bom.  L.  R.  754. 

8  Act  IV.  of  1882  (Transfer  of 
Property),  s.  127  ,*  Subramania  Ayyar 
v.  SitU  LaJcslmi  (1896),  20  Mad. 
147. 
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Necessity  for 
making  over 
possession. 


Under  tho  Hindu  law  the  legal  requisites  to  constitute  a 
perfect  disposition  by  gift  wore  the  giving  either  orally  or  in 
writing,  with  the  intention  to  pass  the  property  in  the  thing 
given,  accompanied  by  its  actual  delivery  and  acceptance  in 
the  donor’s  lifetime.1 * 

c‘The  reason  for  delivery  being  necessary  is  that  the  gift  may  not  bo 
resumed/’  3 

Under  the  Hindu  law  there  must  be  such  making  over  of 
possession  to  the  donee  as  is  possible  under  the  circumstances.3 

Where  the  land  is  in  the  possession  of  tenants  a  delivery  of  the  docu¬ 
ments  of  title,  or  a  direction  to  the  tenants  to  pay  their  rents  to  the  donee 
or  the  receipt  of  rents  by  the  donee  is  sufficient.4 

Mere  registration  of  a  deed  is  insufficient,5 6  but  it  has  been  held  that 
delivery  of  the  deed  of  gift  is  sufficient  to  pass  the  title.0 

When  the  donor  has  done  all  he  can  to  complete  the  gift,  the  gift  cannot 
be  set  aside  on  the  ground  that  the  donor  was  out  of  passession.7 

Since  the  passing  of  the  Indian  Contract  Act  (IX.  of  1872),  an  agree¬ 
ment  although  without  consideration  is  enforceable  as  a  contract  if  it  be 
made  on  account  of  natural  love  and  affection  and  be  registered  under  tho 
law  for  the  time  being  in  force  for  the  registration  of  documents.8 


1  Kishto  Soondary  Dabea  v.  Kishto- 

motee  {Ranee)  (1863),  Marsh,  367 ; 

Dagai  Dabee  v.  Mothura  Nath  Chatto- 
padhya  (1883),  9  Calc.  859 ;  12  C.  L. 

R.  530  ;  DJiarmodas  Das  v.  Nistarini 
Dasi  (1887),  14  Calc.  446  ;  LaksMmoni 
Dasi  v.  Nitty  ananda  Day  (1892),  20 

Calc.  464  ;  Ram  Chandra  Mukerjee  v. 
Ranjit  Singh  (1899),  27  Calc.  242  ; 
Harjimn  Anandram  v.  Naran  Hari - 
bhai  (1867),  4  Bom.  H.  C.  (A.  C.)  31 ; 
Bank  of  Hindustan  v.  Premchand 
Raichand  (1868),  5  Bom.  H.  C.  (0.  C.) 
83,  at  p.  94 ;  Kachii  Bayaji  v. 
Kachoba  Yithoba  (1873),  10  Bom.  H, 
C.  491 ;  Lalubhai  Surchand  v.  Amrit 
( Bai )  (1877),  2  Bom,  299 ;  Hasha  v. 
Ragho  Ambo  Gondhali  (1881),  6  Bom. 
165 ;  Sohhagchand  Gulabchand  v. 
Bhaichand  (1880b  6  Bom.  193  ;  Laksh- 
mandas  Sarupchand  v.  Dasrat  (1880), 

6  Bom.  168;  Vasudev  Bhat  v.  Na- 
rayan  Daji  Damle  (1882),  7  Bom.  131 ; 
Kushal  {Bai)  v.  Lakhma  Mana  (1883), 

7  Bom.  452  ;  Ugarchand  Manakchand 

v.  Madapa  Somana  (1885),  9  Bom. 
324 ;  Bhaskar  Purshotam  v.  Saras- 
vatibai  (1802),  17  Bom.  486  (gift  in 
contemplation  of  death);  Visalat- 


chmi  Ammal  v.  Subbu  PUlai  (1871), 
6  Mad.  H.  C.  270  (Ditto) ;  Balmakund 
v.  Bhagwan  Das  (1894),  16  All.  185. 

2  Kali  Das  Mullick  v.  Kanhja  Lai 
Pundit  (1884),  11  I.  A.  218,  at  p.  230 ; 
11  Calc.  121,  at  p.  132. 

3  Man  Shari  v.  Nannidh  (1881), 
4  All.  40  ;  Wannathan  v.  Keyakadath 
(1871),  6  Mad.  H.  C.  194;  Abaji 
Gangadhar  v.  Mukta  (1893),  18  Bom. 
688. 

4  Harjivan  Anandra?n  v.  Naran 
Earibhai  (1867),  4  Bom.  H.  C. 
(A.  C.  J.)  31 ;  Bank  of  Hindustan,  &c. 
v.  Ahmedbhai  Haribhai  (1868),  5 
Bom.  H.  a  (O.  C.  J.)  83. 

5  LaksMmoni  Dasi  v.  Niityananda 
Day  (1892),  20  Calc.  464 ;  Dagai 
Dabee  v,  Mothuranaih  Chattopadhya 
(1883),  9  Calc.  854 ;  12  C.  L.  R.  530 ; 
Vasudev  Bhat  v.  Narayan  Daji  Damle 
(1882),  7  Bom.  131. 

6  Balmakund  v.  Bhagwan  Das 
(1894),  16  All.  185. 

7  Kali  Das  MuUick  v.  Kanhya  Lai 
Pundit  (1884),  11  I.  A.  218  ;  11  Calc. 
121 ;  Balmakund  v.  Bhagwan  Das 
(1894),  16  All.  185. 

8  Act  IX.  of  1872,  s.  25. 
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Possession  can  be  taken  by  a  guardian  on  behalf  of  a  minor.1 * 

Where  the  donor  is  the  guardian  of  the  donee,  the  Court  will 
presume  that  continued  possession  of  the  subject  of  the  gift 
by  the  former  is  really  for  the  benefit  of  and  in  trust  for  the 
latter.? 

Where  one  of  the  donees  is  in  actual  possession,  a  declaration 
by  the  donor  assented  to  by  the  donee  in  possession  is  sufficient.3 

So  far  as  the  necessity  for  actual  delivery  is  concerned,  the  Transfer  how 
law  is  now  to  be  found  in  s.  123  4  of  the  Transfer  of  Property  effocted* 

Act  (IV.  of  1882),  which  enacted  as  follows  : — 

“  For  the  purpose  of  making  a  gift  of  immovable  property, 
transfer  must  be  effected  by  a  registered  instrument  signed 
by  or  on  behalf  of  the  donor,  and  attested  by  at  least  two 
witnesses. 

“  For  the  purpose  of  making  a  gift  of  movable  property, 
the  transfer  may  be  effected  by  a  registered  instrument  signed 
as  aforesaid  or  by  delivery. 

“  Such  delivery  may  be  made  in  the  same  way  as  goods  sold 
may  be  delivered.”  5 

Acceptance  of  a  gift  during  the  lifetime  of  the  owner  is  still  necessary.6 * 

Section  123  has  no  application  to  gifts  of  movable  property  Donations  ^ 
made  in  contemplation  of  death.7  mortia 

The  Hindu  law  makes  no  distinction  in  favour  of  gifts  in 
contemplation  of  death,  as  respects  the  legal  requisites  to  con¬ 
stitute  a  perfect  disposition  by  gift.  When  all  these  requisites 
have  been  fulfilled  there  is  nothing  in  Hindu  law  to  prevent 
effect  being  given  to  a  gift  in  contemplation  of  death.8 


1  See  Joitaram  v.  Ram  Krishna 
(1902),  27  Bom.  31. 

8  Taro  Bibee  v.  Qhasiram  (1878), 

3  C.  L.  R.  247,  relying  on  Anundchund 

Rai  y.  Kishen  Mohun  Bunoja  (1805), 

1  Ben.  Sel.  R.  115  (2nd  ed.,  152). 

Sec  Venkatachella  Maniyakarer  v. 

Thathammal  (1869),  4  Mad.  H.  C.  406. 

8  Kushal  ( Bai )  v.  Lakhma  Mana 
(1883),  7  Bom.  452. 

*  JDharmodas  Das  v.  Nistarini  Dasi 
(1887),  14  Calc.  446;  Rambai  (Bai) 
v.  Mani  (Bai)  (1898),  23  Bom.  234 ; 
Madhavrao  Moreshvar  v.  Kashibai 
(1909),  34  Bom.  287 ;  12  Bom.  L.  R. 


9 ;  Phul  Ohand  v.  Lakku  (1903),  25 
All.  358.  Cf.  Alabi  Koya  v.  Mussa 
Koya  (1901),  24  Mad.  513. 

5  As  to  the  delivery  of  goods  sold, 
see  Indian  Contract  Act  (IX.  of  1872), 
ss.  90-94.  • 

•  Act  IV.  of  1882,  s.  122. 

»  Ibid.,  s.  129. 

8  Visalatchmi  Ammal  v.  Subbu 
Pillai  (1871),  6  Mad.  H.  C.  270. 
See  Upendra  Krishna  Deb  Bahadur 
(Kumara)  v.  Nabin  Krishna  Bose 
(1869),  3  B.  D.  R.  O.  C.  113; 
S.  C.  Krishna  Deb  v.  Woopendra 
Krishna.  Deb ,  12  W.  R.  O.  0.  4. 
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In  one  case  1  where  the  son  of  the  donor  had  made  over  possession  to 
the  donee  after  the  death  of  the  donor,  the  gift  was  upheld. 


Until  ilie  passing  of  the  Hindu  Transfers  and  Bequests  Act, 
1914  (Madras  Act  I.  of  1914),  and  the  Hindu  Disposition  of 
Property  Act,  1916  (Act  XY.  of  1916),  a  Hindu  could  not  by 
gift  inter  vivos  or  transfer  for  consideration,  any  more  than  he 
could  by  will,2  confer  any  benefit  upon  a  person  who  was  not 
bom  at  the  time  of  the  gift.3 

The  former  Act  applies  to  all  transfers  inter  vivos  made  by 
persons  governed  by  the  Hindu  law  (including  persons  governed 
by  the  Maramakkatayam  or  the  Aliyasantana  law)  who  are 
domiciled  within  the  limits  of  the  Presidency  of  Madras.4 

In  the  case  of  transfers  inter  vivos  executed  before  the  passing 
of  the  Act,  the  provisions  of  the  Act  apply  to  such  of  the  dis¬ 
positions  thereby  made  as  were  intended  to  come  into  operation 
at  a  time  which  is  subsequent  to  such  date.  Provided  that  this 
provision  does  not  affect  bond  fide  transferees  for  valuable  con¬ 
sideration  in  whom  the  right  to  any  property  has  vested  prior 
to  the  date  of  the  Act. 

By  section  8  of  the  Act  a  transfer  inter  vivos  of  any  property 
is  not  invalid  by  reason  only  that  the  transferee  is  an  unborn 
person  at  the  date  of  the  transfer. 

By  section  4  of  the  Act  no  transfer  of  property  can  operate 
to  create  an  interest  which  is  to  take  effect  after  the  lifetime  of 
one  or  more  persons  living  at  the  (j.ate  of  the  transfer,  a.nd  the 
minority  of  some  person  who  shall  be  in  existence  at  the  expira¬ 
tion  of  that  period,  and  to  whom,  if  he  attains  full  age,  the  interest 
created  is  to  belong. 

The  Hindu  Disposition  of  Property  Act,  1916  (Act  XV.  of 
1916),  extends,  in  the  first  instance,  to  the  whole  of  British 
India,  except  the  Province  of  Madras  :  Provided  that  the 
Governor  General  in  Council  may  by  notification  in  the  Gazette 
of  India,  extend  the  Act  to  the  Province  of  Madras. 

By  sectiofi  2  of  the  Act,  subject  to  the  limitations  and  pro¬ 
visions  below  mentioned,  no  disposition  of  property  by  a  Hindu  5 
by  transfer  inter  vivos  shall  be  invalid  by  reason  only  that  any 


1  Bhaslcar  Purshotam  v.  Barasva-  4  Act  I.  (M.  C.)  of  1914,  s.  2. 
tibai  (1892),  17  Bom.  482.  5  As  to  the  application  of  the  Act 

8  Post,  pp.  633-536.  to  Khojas  see  sec.  6  of  the  Act. 

8  See  cases,  ante,  p.  622,  note  1, 
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person  for  whose  benefit  it  may  have  been  made  was  not  in 
existence  at  the  date  of  such  disposition. 

The  limitations  and  provisions  referred  to  are  to  be  found 
in  sections  18, 14,  and  20  of  the  Transfer  of  Property  Act,  1882 
(IV.  of  1882),1 2  which  are  as  follows : — 

Sec.  18.— Where,  on  a  transfer  of  property,  an  interest  Transfer  for 

J  ,  benefit  of  un- 

therein  is  created  for  the  benefit  of  a  person  not  m  existence  at  born  person, 
the  date  of  the  transfer,  subject  to  a  prior  interest  created  by 
the  same  transfer,  the  interest  created  for  the  benefit  of  such 
person  shall  not  take  effect,  unless  it  extends  to  the  whole  of  the 
remaining  interest  of  the  transferor  in  the  property. 

Illustration . 

A  transfers  property  of  which  he  is  the  owner  to  B  in  trust  for  A  and  his 
intended  wife  successively  for  their  lives,  and  after  the  death  of  the  survivor 
for  the  eldest  son  of  the  intended  marriage  for  life,  and  after  his  death  for 
A’s  second  son.  The  interest  so  created  for  the  benefit  of  the  eldest  son 
does  not  take  effect,  because  it  does  not  extend  to  the  whole  of  A’s  remain¬ 
ing  interest  in  the  property. 

Sec.  14 —No  transfer  of  property  can  operate  to  create  Rui^agamst 
an  interest  which  is  to  take  effect  after  the  life-time  of  one  or 
moro  persons  living  at  the  date  of  such  transfer,  and  the 
minoritv  of  some  person  who  shall  be  in  existence  at  the  expira¬ 
tion  of  that  period,  and  to  whom,  if  he  attains  full  age,  the  in¬ 
terest  created  is  to  belong. 

Soc“.  20.— Where,  on  a  transfer  of  property,  an  interest  when  unborn 

T|  •  *  i  person  uc 

therein  is  created  for  the  benefit  of  a  person  not  then  living,  he  quires  vested 
acquires  upon  his  birth,  unless  a  contrary  intention  appear  transferror 
from  the  terms  of  the  transfer,  a  vested  interest,  although  lie  113  ono  t- 
may  not  be  entitled  to  the  enjoyment  thereof  immediately  on 
his  birth. 

Where  a  disposition  of  property  fails  by  reason  of  any  of  the 
abovo  limitations,  any  disposition  intended  to  take  effect  after  tion. 
or  upon  failuro  of  such  prior  disposition  also  fails.;' 

“  A  will  is  the  legal  declaration  of  the  intention  of  the  Definition 
testator  with  respect  to  his  property  which  he  desires  to  be 
carried  into  effect  after  his  death.’  3 


1  Act  XV.  of  1916,  s.  3. 

2  Act  XV.  of  1916,  s.  4. 

8  Indian  Succession  Act  (X.  of 


1865),  s.  3  ;  Probate  and  Administra¬ 
tion  Act  (V.  of  1881),  s.  3, 


5-lti 
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The  conduct  of  the  testator  and  the  surrounding  circumstances  may 
sometimes  show  whether  a  document  was  intended  to  be  a  present  gift  or 
a  will.1 


Law  founded  Ike  Hindu  law  books  do  not  provide  rules  as  to  wills  in 

on  law  of  gifts.  .  , 

distinction  from  gifts  inter  vivos,  but  the  introduction  of  gifts 
by  will  into  general  use  has  followed  in  India,  as  it  has  done  in 
other  countries,  the  transfer  of  property  inter  vivos,2  and 
under  the  English  rule  a  body  of  law  applicable  to  wills  has 
grown  up  from  the  foundation  of  the  Hindu  law  of  gifts.3 4 

Limits  of  “  Even  if  wills  are  not  universally  to  be  regarded  in  all  respects  as 

analogy.  gifts  effeG£  Up0n  death,  they  are  generally  so  to  be  regarded  as  to 

the  property  which  they  can  transfer  and  the  persons  to  whom  it  can  be 
transferred.15  4 

There  is  not  a  oomplete  identity  between  the  law  of  gifts  and  that  of 
wills.5 

The  history  of  the  practice  of  making  wills  by  Hindus  is  somewhat 
obscure.  It  seems  to  have  commenced  in  Calcutta  about  the  middle  of 
the  eighteenth  century  of  the  Christian  Era.  At  one  time,  the  right  of 
making  a  will  was  denied  to  Hindus  by  the  Courts,  but  after  considerable 
fluctuation  of  opinion  the  practice  was  recognized  as  settled  in  1832. 
Probably  the  practice  arose  from  the  desire  of  Hindus  to  enjoy  a  privilege 
which  was  exercised  by  then  Christian  and  Mahomedan  fellow-subjects. 


Subject  of 
will. 


A  Hindu  who  is  of  sound  mind,6  and  not  a  minor,7  within  the 


1  Sec  Chunder  Mohinee  Dossee  v. 
Burrosoonduree  Dossee  (1865),  3  W. 
R.  C.  R.  200 ;  post,  pp.  527,  528. 

2  Juttendromohun  Tagore  v.  Ga- 
•nendromohun  Tagore  (1872),  I.  A. 
Sup.  Vol.  47,  at  p.  68 ;  9  B.  L.  R. 
377,  at  p.  397  ,*  18  W.  R.  C.  R.  359,  at 
p.  366. 

3  Ibid. 

4  Juttendromohim  Tagore  v.  Ga- 

nendromohun  Tagore  (1872),  I.  A. 
Sup.  Vol.  47,  at  p.  69 ;  9  B.  L.  R. 
377,  at  p.  399  ;  IS  W.  R.  C.  R.  359, 
at  p.  366 ;  Motivalioo  ( Bat )  v.  Ma- 
moobai  (Bai)  (1897),  24  I.  A.  93,  at 
p.  105 ;  21  Bom.  709,  at  p.  721 ;  1 
C.  W.  N.  366,  at  pp.  368,  309.  See 
Beer  Pert  ah  Safhec  {Baboo)  v.  Ba- 
jender  Pertab  Sahee  {Maharajah) 
(1867),  12  M.  I.  A.  1,  at  p.  38  ;  9 
W.  R.  P.  C.  15,  at  p.  22. 

6  See  Bishen  Chand  {Bai)  v. 
Asmaida  Koer  ( Mussumat )  (1884),  11 
I.  A.  164,  at  p.  177 ;  6  All.  560,  at 

p.  572 ;  Lakshman  Dada  Baih  v. 
Bamehandra  Dada  Naik  (1880),  7 
L  A,  181,  at  p,  194 ;  5  Bom.  48,  at 


pp.  61,  62;  7  0.  L.  R.  320,  at  p. 
328 ;  Lakshmibai  v.  Ganpat  Moroba 
(1867),  4  Bom.  H.  0.  O.  C.  150,  at  p. 
158 ;  Seth  Mulchand  Badharsha  v. 
Mancha  {Bai)  (1883),  7  Bom.  491,  at 
p.  493. 

6  See  Indian  Succession  Act  (X.  of 
1865),  s.  46,  applied  to  certain  Hindu 
wills  {post,  p.  545),  by  the  Hindu  Wills 
Act  (XXI.  of  1870),  s.  2  ;  Woomesh 
Chunder  Biswas  v.  Bashmohini  Dassi 
(1893),  21  Calc.  279,  at  p.  291 ;  S.  C. 
affirmed  on  appeal,  Bashmohini  Dasi 
v.  TJ mesh  Chunder  Biswas  (1898),  25 
I.  A.  109 ;  25  Calc.  824  ;  2C.W.  N. 
321. 

7  Indian  Succession  Act  (X.  of 
1865),  s.  46,  applied  to  certain  Hindu 
wills  {post,  p.  545),  by  the  Hindu  Wills 
Act  (XXL  of  1870),  s.  2 ;  Bardwari 
Lai  v.  Gomi  (1911),  33  All.  52 5; 
W.  Macnagh  ten’s  “  Hindu  Law,” 
vol.  ii.  p.  219,  note  ;  Cossinaut  By  sack 
v.  Burrosoondery  Dossee  (1819),  P. 
Macnagh  ten,  81 ;  2  Morley’s  “  Digest,” 
198. 
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meaning  of  the  Indian  Majority  Act  (IX.  of  1875),1  can  by  will 
dispose  of  all  property  which  he  may  give  away  in  his 
lifetime.2 

“  Decided  oases,  too  numerous  to  be  now  questioned,  have  determined 
that  the  testamentary  power  exists,  and  may  be  exercised,  at  least  within 
tire  limits  which  the  law  prescribes  to  alienation  by  gift  inter  vivos.”  3 

The  owner  of  an  impartible  estate  can  dispose  of  it  by  will,  unless  there 
be  a  special  family  custom,  or  a  tenure  prohibiting  alienation. 4 

A  Hindu  woman  can  dispose  of  her  stridhan  property  by 
will,5  subject  in  some  cases  to  the  consent  of  her  husband.6 

As  to  the  power  to  transfer  her  stridhan  property  by  gift,  see  ante>  pp. 

443,  445. 

She  cannot  by  will  dispose  of  the  income  or  accumulations  of  an  estate, 
in  which  she  is  only  a  restricted  owner,  and  which  she  has  not  shown  an 
intention  to  appropriate,  although  she  may  have  a  power  of  disposing  of 
them  during  her  lifetime.7 

In  cases  not  governed  by  the  Hindu  Wills  Act  8 *  the  form  Form  of  will, 
of  document,  provided  it  bo  of  a  testamentary  character,  is 
immaterial.  No  formalities  are  necessary.0  A  nuncupative 
will  is  permissible.10 

The  following  have  been  held  to  be  of  a  testamentary  nature : — 

1.  A  statement  before  a  Revenue  official,  which  was  recorded  by  him.11 * 

2,  An  unsigned  will.13 


1  Oulab  (Bai)  v.  ThaTcorelal  (1912), 
30  Bom.  022 ;  14  Bom.  L.  R.  748 ; 
Krishnamachariar  v.  Krishnamachariar 
(1913),  38  Mad.  160. 

2  See  Hindu  Wills  Act  (XXI.  of 
1870),  s.  3,  post ,  p.  543. 

3  Beer  Pertab  Balm  (Baboo)  v. 
Bajender  Pertab  Bahee  ( Maharajah ) 
(1867),  12  M.  I.  A.  1,  at  p.  38 ;  9 
W.  R.  P.  C.  15,  at  p.  22  ;  Adjoodhia 
Gir  v.  Kashee  Qir  (1872),  4  N.  W.  P. 
31 ;  Pitum  Koonwa/r  (Musst)  v.  Joy 
Kishen  Pose  (1866),  6  W.  R.  C.  R. 
101 ;  ValUnayagam  Pillai  v.  Pachche 
(1803),  1  Mad.  H.  0.  32G. 

4  Venlcata  Burya  Mahipali  Hama 

Krishna  Bao  Bahadoor  (Sri  Baja 

Bao)  v.  Court  of  Wards  (1898),  26 

I.  A.  83 ;  22  Mad.  383 ;  3  0.  W.  N. 

415 ;  1  Bom.  L.  R.  277  ;  Bartaj  Kuari 

(Bani)  v.  Deoraj  Kuari  (Bani)  (1888), 

15 1  A.  51 ;  10  All.  272  ;  Beresford  v, 

Bamasubba  (1889),  13  Mad.  197, 

0  Ante,  pp.  443,  445, 


G  Ante,  p.  443. 

7  Ante,  pp.  474,  475. 

8  Post,  pp.  542,  543. 

9  Bapuji  Jagannath  (1895),  20 
Bom.  674  ;  Badhabai  v.  Oanesh  Tatya 
Gholap  (1878),  3  Bom.  7,  following 
Muncherji  Pestonjee  v.  Narayen 
Luxamonjee  (1863),  1  Bom.  H.  0. 
77 ;  Vinayak  Narayan  Joy  v.  Go- 
vindrav  Chintaman  Jog  (1869),  0 
Bom.  H.  C.  A.  C.  224. 

10  Gokul  Ghand  v.  Mangal  Ben 
(1903),  25  All.  313  ,*  Hari  Chintaman 
Dikshit  v.  Moro  Lahshman  (1886), 
11  Bom.  89 ;  Bha§van  Dullabh  v. 
Kala  Shankar  (1877),  1  Bom.  641  ; 
Brinivasammal  v.  Vijctyammal  (1804), 
2  Mad,  H.  C.  37, 

11  Kalian  Singh  v.  Banwal  Singh 
(1884),  7  All.  163. 

12  Tarachund  Bose  v.  Nobeen  Chin - 
der  Mitter  (1805),  3  W.  R.  C.  R* 
138. 
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3.  A  draft  will.1 

4.  A  petition  to  the  Revenue  authorities.  - 

5.  Entries  in  a  wajib-ul-arz.3 

6.  A  matrimonial  arrangement  deed.4 

7.  A  mooktarnamah  (power  of  attorney). 5 

8.  A  deed  of  settlement  made  at  the  time  of  an  adoption.6 

9.  A  deed  of  assignment. 7 

10.  An  agreement. 8 

One  of  the  invariable  tests  is  whether  the  document  is  revocable  or  not.9 

A  document,  although  in  name  a  will,  which  is  intended  to  speak  from 
the  time  when  it  was  executed,  is  not  a  will,10 

Any  instrument  which  confers  or  reserves  a  life  estate  to  the  maker 
cannot,  according  to  the  Bombay  High  Court,  be  a  will. 11  This  proposition 
is,  it  is  submitted,  not  invariable.12 

There  are  no  technical  rules  for  the  construction  of  Hindu 
wills.13 

u  The  true  mode  of  construing  a  will  is  to  consider  it  as  expressing  in 
all  its  parts,  whether  consistent  with  law  or  not,  the  intention  of  the  testator, 
and  to  determine  upon  a  reading  of  the  whole  will  together  14  whether, 


1  Janki  v.  Kalin  Mai  (1908),  31 
All.  236. 

2  Mahomed  Shumsool  Hooda  (M out¬ 
vie)  v.  ShevmJcram  (1874),  2  I.  A,  7 ; 
14  B.  L.  R.  22 C  ;  22  W.  R.  C.  R  409  ; 
Kollany  Koer  ( Mussamut )  v.  Luchmee 
Pershad  (1875),  24  W.  R.  C.  R.  395. 
See  also  Eurpurshad  v.  Sheo  Dyal 
(1876),  3  I.  A.  259 ;  26  W.  R.  C.  R. 
55,  which  was  a  case  under  the  Oudh 
Estates  Act  (X.  of  1869). 

3  Mathura  Das  v.  Bhikhan  Mai 
(1896),  19  All  16.  See  Dali  { Musam - 
mat)  v.  Murli  Dhar  (1906),  33  I.  A. 
97;  28  All.  488;  10  C.  W.  N.  730  ; 
8  Bom.  L.  R,  402  ;  Sahodra  v.  Ganesh 
Par  shad  (1905),  10  C.  W.  N.  249. 

4  Din  Tar  ini  Debt  v.  Krishna 
Gopal  Bagchi  (1908),  36  Calc.  149 ; 
13  C.  W.  N.  291. 

5  Kollany  Koer  ( Mussamut )  v. 
Luchmee  Pershad  (1875),  24  W.  R. 
C.  R.  395 ;  Kooldeb  Narain  Shahee 
{Baboo)  v.  Woomcicoomaree  {Mussa¬ 
mut)  (1863),  Marshall,  357  ;  2  Hay, 
370. 

6  Lakshmi  v.  Subramanya  (1889), 
12  Mad.  490. 

7  Ishri  Singh  {Thakur)  v.  Baldeo 
Singh  (1884),  11  I.  A.  135;  10  Calc. 
792;  Udai  Raj  Singh  v.  Bhagwan 
Bahh  Sipgh  (1910),  37  L  A.  46; 


32  AH.  227 ;  14  C.  W.  3ST.  641  ;  12 
Bom.  L.  R.  409. 

8  Rajammal  v.  Authiammal  (1909), 

33  Mad  304. 

9  Rajammal  v.  Authiammal  (1 909), 
33  Mad.  304 ;  Sita  Koer  {Musst)  v.  Deo 
Nath  Sahay  {Munshi)  (1904),  8  C.  W. 
N.  614. 

10  Brijraj  Singh  v.  Sheodan  Singh 
(1913),  40  I.  A.  161 ;  35  All.  337  ;  17 
C.  W.  K  949 ;  15  Bom.  L.  R.  652. 

11  Pirsab  v.  Gurappa  Basappa  ( 1 91 3), 
38  Bom.  227  ;  16  Bom.  L.  R.  111. 

12  Rajammal  v.  Authiammal  (1909), 
23  Mad.  304. 

13  Technical  rules  of  English  con¬ 
veyancing  are  not  to  bo  made  use  of 
in  construing  Hindu  wills,  Jogeswar 
Narain  Deo  v.  Ram  Chund  Dutt 
(1896),  23  I.  A.  37,  at  p.  49  ;  23  Calc. 
670,  at  p.  679. 

14  Indian  Succession  Act  (X.  of 
1895),  s.  69,  applied  to  certain  Hindu 
wills  by  the  Hindu  Wills  Act  (XXI. 
of  1870),  s.  2,  post ,  p.  545 ;  Amir- 
thayyan  v.  Ketharammayyan  (1890), 
14  Mad.  65,  at  p.  69.  An  invalid 
gift  over  may  indicate  the  testator’s 
intention  to  limit  an  estate  which  he 
has  created ;  Anandrao  Vinayak  v. 
Administrator  General  of  Bombay 
(1895),  20  Bom.  450, 
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assuming  the  limitations  therein  mentioned  to  take  eEect, 1  an  interest 
claimed  under  it  was  intended  under  the  circumstances  to  be  conferred.4 
The  will  is  to  be  construed  in  its  plain  ordinary  meaning.3 

“  A  benignant  construction  is  to  be  used  and  ...  if  the  real  meaning  Benignant 
of  the  document  can  be  reasonably  ascertained  from  the  language  used,  construction, 
though  that  language  be  ungrammatical  or  untechnical,  or  mistaken  as 
to  name  or  description,  or  in  any  other  manner  incorrect,  provided  it 
sufficiently  indicates  what  was  meant,  that  meaning  shall  be  enforced  to 
the  extent  and  in  the  form  which  the  law  allows.55  4 

In  construing  a  will  the  Court  must  have  regard  to  the  words  used,  and  Surrounding 
then  mav  take  into  consideration  the  surrounding  circumstances,5  the  law  cfrcum' 

^  ^  stan  cps 

relative  to  the  subject,6  and  where  there  is  ambiguity 7  the  ordinary  notions 
and  wishes  of  Hindus.8 

It  may  be  assumed  that  a  Hindu  generally  desires  that  an  estate, 
especially  an  ancestral  estate,  shall  be  retained  in  his  family,  and  it  may 
be  assumed  that  a  Hindu  knows  that  as  a  general  rule,  at  all  events,  women 
do  not  take  absolute  estates  of  inheritance,  which  they  are  enabled  to 
alienate. 9 

“  Where  the  language  of  the  will  is  clear  and  consistent,  it  shall  receive  Literal 
its  literal  construction  unless  there  is  something  in  the  will  itself  to  suggest  construction, 
departure  from  it.55  10 


1  What  is  intended  to  be  a  life 
estate  cannot  be  extended  into  a 
greater  estate  by  the  failure  of  the 
limitations,  Tarakeswar  Roy  (Kumar) 
v.  Shoshi  Shikar  eswar  (Kumar)  (1883), 
10  I.  A.  51 ;  9  Calc.  952 ;  13  C.  L.  R. 
62. 

2  Juitendromohun  Tagore  v.  Oanen - 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  79 ;  9  B.  L.  R.  377,  at 
p.  409 ;  18  W.  R.  C.  R.  359,  at  p.  371 ; 
Sookhmoy  Chunder  Dass  v.  Mono - 
hurri  Dasi  (Srimati)  (1885),  12  I.  A. 
103,  at  p.  110  ;  11  Calc.  684,  at  p. 
692. 

3  Bhagbutti  Daee  (Mussumat)  v. 
Bholanath  Thakoor  (Chowdry)  (1875), 
2  I.  A.  256,  at  pp.  259,  261 ;  24  W. 
R.  C.  R.  168,  at  p.  169 ;  Kristo- 
romoney  Dossee  ( Sreemutty )  v. 
Norendro  Krishna  Bahadoor  (Maha¬ 
rajah)  (1888),  16  I.  A.  29,  at  p.  41  ; 
16  Calc.  383,  at  p.  394. 

4  Juttendromohun  Tagore  v.  Oanen - 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  95 ;  9  B.  L.  R.  377,  at 
p.  395 ;  18  W.  R.  C.  R.  350,  at  p.  364. 

5  Soorjeemoney  Dossee  (Sreemutty) 
v.  Denobundhoo  Mullick  (1857)  6 
M.  I.  A.  526,  at  p.  550;  4  W.  R. 
P.  C.  114;  Bhuggobutty  Prosonno 
Sen  v.  Gooroo  Prosonno  Sen  (1897), 
25  Calc.  112,  at  p.  124. 

H.L. 


6  Bissonauth  Chunder  v.  Bamasoon- 
dery  Dossee  (Sreemutty)  (1867),  12 
M.  I.  A.  41,  at  p.  59 ;  S.  C.  Pran- 
kisto  Chunder  v.  Bamasoondery  Dossee , 
9  W.  R.  P.  C.  1 ;  Karsandas  Natha  v. 
Ladkavahu  (1887),  12  Bom.  185,  at 
p.  200 ;  Lakshmibai  v.  Hirabai  (1886), 

11  Bom.  69,  at  p.  74 ;  Motilal  M%~ 
thalal  v.  Advocate  General  of  Bombay 
(1910),  35  Bom.  279 ;  13  Bom.  L.  R. 
471. 

7  Parami  v.  Maliadevi  (1909),  3 
Bom.  278 ;  12  Bom.  L.  R.  196. 

8  See  Radha  Prosad  Mullick  v. 
Ranimoni  Dassi  (1908),  35  I.  A.  118, 
at  p.  129 ;  35  Calc.  896,  at  p.  902  ; 

12  C.  W.  N.  729,  at  p.  737  •  10  Bom. 
L.  R.  604 ;  Mahomed  Shumsool  Hooda 
(Moulvie)  v.  Shewukram  (1874),  2  I.  A. 
7,  at  pp.  14,  15 ;  14  B.  L.  R.  226,  at 
pp.  231,  232  ;  22  W.  R.  C.  R.  409, 
at  p.  410. 

9  Mahomed  Shumsool  Hooda  (Moul¬ 
vie)  v.  Shewukram  (1^T4),  2  J .  A.  7, 
at  pp.  14,  15 ;  14  B.  L.  R.  226,  at 
pp.  231,  232 ;  22  W.  R.  C.  R.  409,  at 
p.  410  ;  see  ante ,  pp.  441,  442. 

10  Gurusami  Pillai  v.  Sivakami 
Ammal  (1895),  22  I.  A.  119,  at  p. 
128 ;  18  Mad.  347,  at  p.  358.  See 
Krishnarao  Ramchandra .  v.  Benabai 
(1895),  20  Bom.  571. 
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“  Clear  and  unambiguous  dispositive  words  are  not  to  be  controlled 
or  qualified  by  any  general  expression  of  intention,55 1 

“  Technical  words  or  words  of  known  legal  import  must  have  their 
legal  effect,  even  though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  perfectly  clear  that 
the  testator  did  not  mean  to  use  the  technical  terms  in  their  proper  sense.”  3 

By  giving  his  property  by  will  to  some  other  person,3  a 
Hindu  can  defeat  the  rights  of  his  heirs.4 

He  can  defeat  the  inheritance  of  a  son  whom  he  has  taken  in  adoption,3 
or  of  a  son  taken  in  adoption  subsequently  to  the  will.6 

He  cannot  by  will  defeat  the  legal  right  of  his  wife  or  any  other  person 
to  maintenance ; 7  but  he  can  by  will  deprive  his  wife  of  the  share  which 
she  gets  on  partition,8  and,  provided  he  leaves  sufficient  property  for  the 
maintenance  of  his  widow  and  those  whom  he  is  legally  bound  to  support, 
a  Hindu  can  dispose  of  his  property  by  gift  or  will,  so  as  to  free  it  from 
claims  to  maintenance. 9 

The  leading  case  in  the  subject  of  Hindu  gifts  and  wills  is 
the  well-known  Tagore  case,i°  which  laid  down  principles  which 


1  Lalit  Mohun  Singh  Roy  v.  CJmk- 
kun  Lall  Roy  (1897),  24  I.  A.  76,  at 
p.  85 ;  24  Calc.  834,  at  p.  846 ;  1 
C.  W.  N.  387,  at  p.  388. 

2  Ibid. 

3  Prosunn  o  Coomar  Gliose  v. 
Tarrucknath  Sircar  (1873),  10  B.  L.  R. 
267 ;  S.  C.  Tarucknath  Sircar  v. 
Prosono  Coomar  Ghose ,  19  W.  R. 
C.  R.  48. 

4  Mulraz  Lachmia  v.  Clialekany 
Vencata  Rama  J  agganadha  Row 
(1838),  2  M.  I.  A.  54 ;  Bawa  Misser 
v.  Bishen  Prokash  Narain  Singh 
(1868),  10  W.  R.  C.  R.  287  •  Nara- 
yanasvami  Ghctti  v.  Arunachala  Chetti 
(1832),  1  Mad.  H.  C.  487  ;  Subbayya 
v.  Surayya  (1887),  10  Mad.  251  ; 
Narottam  Jagjivan  v.  Narsandas 
Harikisandas  (1866),  3  Bom.  H.  0. 
A.  C.  6. 

3  Purshotam  Shama  Shenvi  v. 
Vasudev  Krishna  Shenvi  (1871),  8 
Bom.  H.  C.  O.  C.  196 ;  Lakshmi  v. 
Subramanya  (1889),  12  Mad.  490. 

6  Vinayak  Narayan  Jog  v.  Govin- 
drav  Chintaman  Jog  (1869),  6  Bom. 
H.  C.  A.  C.  224.  In  this  case  the 
natural  father  was  at  the  time  of  the 
adoption  aware  of  the  provisions  of 


7  Promotha  Nath  Roy  v.  Nagen- 
drabala  Ghaudhrani  (1908),  12  C.  W.  N. 
808  ;  see  ante,  pp.  84,  85. 

8  Poorendra  Nath  Sen  v.  Neman - 
gini  Nasi  (1908),  36  Calc.  75 ;  see 
ante,  p.  334. 

9  Debendra  Coomar  Roy  Ghowdhry 
v.  Brojendra  Coomar  Roy  Ghowdhry 
(1890),  17  Calc.  886  ;  Bhoobunmoyee 
Nebea  Chowdhrain  v.  Ramkissore 
Acharj  Ghowdhry,  Ben.  S.  D.  A. 
1860,  p.  485,  at  p.  489 ;  Sorolah 
Nossee  v.  Bhoobun  Mohun  Neoghy 
(1888),  15  Calc.  292,  at  p.  306.  See 
Razabai  v.  Sadu  (1871),  8  Bom.  H.  C. 
A.  C.  98 ;  Lakshmi  v.  Suhramanya 
(1889),  12  Mad.  490,  at  p.  494; 
answers  of  law  officers  in  Mulraz 
Lachmia  v.  Chalekany  Vencata  Rama 
Jaganadha  Row  (1838),  2  M.  I.  A.  54, 
at  p.  57.  The  widow’s  claim,  to 
maintenance  cannot  be  defeated 
merely  by  implication,  Joytara  v. 
Ramhmi  Sirdar  (1884),  10  Calc. 
638  ;  Comulmony  Nossee  v.  Ramma - 
nath  By  sack  (1843),  1  Pulton,  189, 
at  p.  193. 

10  J uttendromohun  Tagore  v.  Ganen- 
dromohun  Tagore  (1872),  I.  A.  Sup, 
VoL  47 ;  9  B.  L.  R.  377 ;  18  W, 
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have  been  the  foundation  of  most  other  decisions  on  the  subject 
of  Hindu  gifts,  settlements,  and  wills. 

The  facts  of  that  case,  so  far  as  at  present  material,  are  shortly  as 
follows  : — The  testator  gave  his  property  to  A  for  life,  and  on  A’s  death  to 
the  eldest  son  of  A  who  should  be  born  during  the  testator’s  life  for  the  life  of 
such  eldest  son ;  c£  and  after  the  determination  of  that  estate  to  the  use  of  the 
first  and  other  sons  successively  of  the  eldest  son  of  59  A,  “  according  to  their 
respective  seniorities,  and  the  heirs  male  of  their  respective  bodies  issuing 
successively ;  and  upon  the  failure  or  determination  of  that  estate,  to  the 
use  of  the  second  and  other  sons  of 55  A  “  who  shall  be  born  during55  the 
testator’s  life  “  successively,  according  to  their  respective  seniorities  for  the 
life  of  each  such  sons  respectively ;  and  upon  the  failure  or  determination 
of  that  estate,  to  the  use  of  the  first  and  other  sons  successively  of  such 
second  or  other  sons  of  ”  A,  “  and  the  heirs  male  of  their  respective  bodies 
issuing,  so  that  the  elder  of  the  sons  of  ”  A  born  in  the  testator’s  lifetime, 
and  his  first  and  other  sons  successively,  and  the  heirs  male  of  their  re¬ 
spective  bodies  issuing,  may  be  preferred  to  and  take  before  the  younger  of 
the  sons  of  ”  A  born  in  the  testator’s  lifetime,  “  and  his  and  their  respective 
first  and  other  sons  successively,  and  the  heirs  male  of  their  respective 
bodies  issuing ;  and  after  the  failure  and  determination  of  the  uses  and 
estates  hereinbefore  limited,  to  the  use  of  each  of  the  sons  of  ”  A  who  shall 
be  born  after  the  death  of  the  testator  tc  successively,  according  to  their 
respective  seniorities,  and  the  heirs  male  of  their  respective  bodies  issuing, 
so  that  the  elder  of  such  sons  and  the  heirs  male  of  his  body  may  be 
preferred  to  and  take  before  the  younger  of  such  sons  and  the  heirs  male 
of  them  and  his  respective  bodies  issuing  ;  and  after  the  failure  or  deter¬ 
mination  of  the  uses  and  estates  hereinbefore  limited,  then  to  the  use  of  ” 

B  for  “  the  term  of  his  natural  life  and  after  the  failure  or  determination 
of  that  estate,”  then  to  the  sons  of  C, <e  and  their  sons  and  the  heirs  male  of 
their  body  respectively,  in  like  manner  as  for  ”  A’s,  “and  after  the  failure 
or  determination  of  the  said  several  estates  and  uses,  to  the  first  and  other 
sons,  and  their  sons,  and  the  heirs  male  of  their  body  of  ”  D  “  successively, 
and  respectively  in  like  manner  as  in  the  case  of  sons  of  ”  A  and  C. 

Those  are  what  are  called  in  England  estates  in  tail  male. 

The  following  principles  are  to  be  found  in  the  decision  in 
the  above  case,  and  in  the  decisions  founded  thereon. 

I.  Where  property  is  given  or  bequeathed  to  any  person,  he  Presumption 
is  entitled  to  the  whole  interest  of  the  testator  therein,  unless  interest 
it  appears  from  the  will  that  only  a  restricted  interest  was  in- passes* 
tended  for  him.1 

“  If  an  estate  were  given  to  a  man  simply  without  express  words  of 

1  Indian  Succession  Act  (X.  of  126 ;  22  Bom.  833  ;  2  0,  W.  N.  417. 

1865),  s.  82,  applied  to  certain  Hindu  This  principle  is  equally  applicable  to 
wills  by  the  Hindu  Wills  Act  (XXI.  the  cases  of  Hindu  wills,  not  governed 
of  1870),  s.  2 ;  Damoderdas  Tapidas  by  the  Hindu  Wills  Act,  see  cases  ir} 
y,  VayafyM  fagidas  (1898),  25  I*  ^  $egt  note. 
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inheritance,  it  would,  in  the  absence  of  a  conflicting  context,  carry  by 
Hindu  law  ...  an  estate  of  inheritance.  If  there  were  added  to  such 
gift  an  imperfect  description  of  it  as  a  gift  of  inheritance,  not  excluding 
the  inheritance  imposed  by  the  law,  an  estate  of  inheritance  would 
pass.”  1 

In  spite  of  an  apparent  absolute  interest  it  may  be  shown  by  other 
provisions  of  the  will  or  gift  that  a  life  interest  only  was  intended  to  bo 
given.2 

As  to  bequests  by  husbands  to  their  wives,  see  ant?,  pp.  441-443. 

II.  “  All  estates  of  inheritance  created  by  gift,  arrangement; 
or  will,  so  far  as  they  are  inconsistent  with  the  general  law  of 
inheritance,  are  void  as  such.5’ 

“A  man  cannot  create  a  new  form  of  estate,  or  alter  the  line  of  suc¬ 
cession  allowed  by  law,  for  the  purpose  of  carrying  out  his  own  wishes  or 
views  of  policy.'5  a  This  rule  does  not  prevent  the  validity  of  a  life  estate, 
which  precedes  an  invalid  provision  for  the  succession.4 

III.  Whore  an  absolute  estate  is  given  by  the  gift  or  will,  a 
condition  repugnant  to  the  estate  previously  given,  or  a  restric¬ 
tion  in  the  mode  of  enjoyment,  is  void.5 


*  J  utfendromohun  Tagore  v.  Ganen - 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  65 ;  9  B.  L.  R.  377,  at 
p.  395 ;  18  W.  R.  C.  R.  359,  at  p. 
365 ;  Lalit  Mohin  Singh  Tog  v. 
Chukhm  Lai  Boy  (1897),  24  I.  A.  70, 
at  p.  88 ;  24  Calc.  834,  at  p.  849 ;  1 
C.  W.  X  387,  at  p.  390 ;  Manikya- 
mala  Bose  v.  Xauda  Kumar  Bose 
(1900),  33  Calc.  1306  ;  11  C.  W.  X. 
12.  See  Anundomohoj  Dossce  v. 
Doe  dem  East  India  Company  (1859), 
8  M.  I.  A.  43 ;  4  W.  R.  P.  C.  51 ; 
Basanta  Kumari  Dtbi  v.  Kamikshya 
Kumari  Deli  (1905),  32  I.  A!  181  ; 
33  Calc.  23  ;  10  C.  W.  XI;  7  Bom. 
L.  R.  904. 

s  Somasundara  Mudaliar  v.  Gang  a 
JBissen  Soni  (1904),  28  Had.  386. 

3  Juttendromqfiun  Tagore  v.  Ganen - 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  65 ;  9  B.  L.  R.  377,  at 
pp.  394,  395 ;  IS  W.  R.  C.  R.  359,  at 
p.  364  (in  that  case  an  attempt  was 
made  to  create  an  estate  in  tail 
male) ;  Tarakeswar  Boy  (Kumar)  v. 
Shashi  Shikareswar  (Kumar)  (1883), 
10  I,  A  51 ;  9  Calc,  952  ;  13  C.  L.  R. 
62  ;  Kristoromoney  Dossee  ( Sree - 


mutty)  v.  Xorcndro  Krishna  Balia 
door  (Maharajah)  (1888),  16  I.  A.  29 ; 
16  Calc.  383  ;  Yullalhdas  Damodhar 
v.  Thicker  Gordhandas  Damodhar 
(1890),  14  Bom.  360 ;  Turna  Sashi 
Bhattaclinrji  v.  Kalidhan  Bai  Cltowd - 
huri  (1911),  38  I.  A.  112;  38  Calc. 
603  ;  15  C.  W.  X  693  ;  13  Bom.  L.  R. 
451  (a  case  of  a  settlement  inter  vivos), 
and  other  cases  cited  in  Phillips5  and 
Trevelyan’s  "  Hindu  Wills,55  2nd  ed., 
pp.  45-47 ;  Kunhamina  (Mooriyat 
Pedikayil)  v.  Kunhambi  (Mooriyat 
Pedikayil)  (1908),  32  Mad.  315. 

4  Juttendramohmi  Tagore  v.  Ganen - 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  65 ;  9  B.  L.  R.  377, 
at  pp.  394,  395;  18  W.  R.  C.  R. 
359,  at  p.  364 ;  Bameshwar  JProsad 
Singh  v.  Laehmi  Prosad  Singh  (1903), 
31  Calc.  Ill ;  7  C.  W.  N.  688.  Cf. 
Indian  Succession  Act  (X.  of  1865),  s. 
103,  applied  to  certain  Hindu  wills  by 
the  Hindu  Wills  Act  (XXI.  of  1870), 
s.  2  (post,  p.  545). 

s  See  Indian  Succession  Act  (X.  of 
1865),  s.  125,  and  cases  post ,  p.  533, 
notes  2-8  below. 
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This  applies  also  to  a  partition  or  other  arrangement  or  transfer.1 

A  prohibition  against  alienation  2  (even  in  the  case  of  a  gift  to  Brah¬ 
mins),3  against  obtaining  possession,4  or  against  partition,5  or  a  provision 
that  the  property  should  not  be  liable  for  the  debts  of  the  beneficiary,®  a 
provision  that  the  expenditure  is  to  be  controlled  by  certain  trustees,7  or 
a  provision  that  the  income  is  to  be  accumulated,8  may  be  disregarded  by 
the  beneficiary. 

A  lawful  condition  not  inconsistent  with  the  gift  or  bequest  is  valid  ;  9 
but  a  gift  or  bequest  upon  a  condition  which  is  impossible,10  or  is  contrary 
to  law  or  morality,11  is  void. 

IV,  A  person  capable  of  taking  under  a  will,  gift,  or 
settlement  must,  either  in  fact  or  in  contemplation  of  law,12  be 
in  existence  at  the  death  of  the  testator,1®  or  date  of  the  gift,1* 
as  the  case  may  be. 


1  V  enkatramanna  v.  Brctmanna  Sas- 
trulu  (1869),  4  Mad.  H.  C.  345 ;  Ali 
Hasan  v.  Dhirja  (1882),  4  All.  518 
(a  mortgage) ;  Bhairo  v.  Parmeshri 
Dayal  (1884),  7  All.  516  (deed  of  com¬ 
promise). 

2  JuUendromohun  Tagore  v.  Ganen- 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  p.  65 ;  9  B.  L.  R.  377,  at 
p.  395 ;  18  W.  R.  C.  R.  359,  at  p. 
365 ;  Ashutosh  Dutt  v.  Doorga  Chum 
Chatterjee  (1879),  6  I.  A.  182;  5 
Calc.  438  ;  5  C.  L.  R.  296  ;  Sookhmoy 
Chunder  Does  v,  Monohurri  Dasi 
( Srimati )  (1885),  12  I.  A.  103;  11 
Calc.  684  ;  Raikishori  Dasi  v.  Deben* 
dranath  Sircar  (1887),  15  I.  A.  37; 
15  Calc.  409  ;  Chundi  Churn  Barua  v. 
Sidheswari  Deli  {Rani)  (1888),  15  I.  A. 
149 ;  16  Calc.  71 ;  Lalit  Mohun  Singh 
Roy  v.  Chukkun  Lai  Roy  (1897),  24 
I.  A.  76;  24  Calc.  834;  1C.W.N.387. 

3  Anantha  Tirtha  Chariar  v.  Naga- 
muthu  Ambalagaren  (1881),  4  Mad.  200. 

4  Cally  Nath  Naugh  Chowdhry  v. 
Chunder  Nath  Naugh  Chowdhry 
(1882),  8  Calc.  378  ;  10  C.  L.  R.  207  ; 
SUvgar  Day  agar  { Gosavi )  v.  Rivett- 
Oarnac  (1888),  13  Bom.  463. 

5  Mokoondo  Lall  Shaw  v.  Gonesh 
Chunder  Shaw  (1875),  1  Calc.  104  ; 
Raikishori  Dasi  v.  Debendranath  Sir- 
car  (1887),  15  I.  A.  37  ;  15  Calc.  409  ; 
Narayan  v.  Kannan  (1884),  7  Mad. 
315. 

fl  Raikishori  Dasi  v.  Debendranath 
Sircar  (1887),  15 1.  A.  37 ;  15  Calc.  409. 

7  Motivahu  (Bai)  v.  Mamubai  (Bai) 
(1895),  19  Bom.  647. 


8  Kolia  Subramaniam  Cheiti  v. 
Thellanayakulu  Subramaniam  Clictti 
(1881),  4  Mad.  124.  See  Raneemoney 
Dossee  (Sreemutty)  v.  Premmoney 
Dossee  { Sreemutty )  (1905),  9  C.  W.  N. 
1033  ,*  post,  p.  542. 

9  See  Hureehur  Mookerjee  v.  Raj 
Kishcn  Mookerjee  (1874),  23  W.  R. 
C.  R.  236 ;  Ganendro  Mohun  Tagore 
v.  Juttendro  Mohun  Tagore  {Rajah) 
(1874),  1  I.  A.  387  ;  14  B.  L.  R.  CO ; 
22  W.  R.  C.  R.  377 ;  Bhoba  Tarini 
Debya  v.  Peary  Lall  Sanyal  (1897), 
24  Calc.  646  ;  1  C.  W.  N.  578.  See 
Part  XVI.  of  Indian  Succession  Act 
(X.  of  1865)  applied  to  certain  Hindu 
wills  {post,  p.  545). 

10  See  Indian  Succession  Act  (X.  of 
1865),  s.  115,  applied  to  certain  Hindu 
wills  by  s.  2  {post,  p.  545)  of  the 
Hindu  Wills  Act  (XXI.  of  1870). 

11  See  Ibid.,  s.  114.  Where  im¬ 
moral  conditions  are  subsequent  to 
the  gift,  they  are  void  and  the  gift 
is  good,  see  Ram  Sarup  v.  Bela 
{Mussumat)  (1883),  II  I.  A.  44 ; 
6  All.  313. 

12  As  in  the  case  of  a  child  in  the 
womb  or  of  an  adopted  son. 

13  JuUendromohun  Tagore  v.  Ganen* 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47,  at  pp.  67,  70 ;  9B.L  R., 
377,  at  pp.  397,  400 ;  18  W.  R.  C.  R. 
359,  at  pp.  366,  367 ;  Venkata  Nara- 
simha  Appa  Rao  Bahadur  {Sri  Raja) 
v.  Venkata  Purashothama  Jaganadha 
Gopala  Row  Bahadur  {Sri  Raja  Sura - 
neni)  (1908),  31  Mad.  310. 

14  Pudmanund  Singh  Bahadoor 
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Gift  to  a 
class. 


As  to  the  present  law  on  this  subject,  see  post,  pp.  536-539. 

As  to  grants  of  impartible  estates  by  Government,  see  ante,  pp.  260-262. 

In  laying  down  the  above  rule  in  the  Tagore  case  the  Judicial  Com¬ 
mittee  desired  “  not  to  express  any  opinion  as  to  certain  exceptional  cases 
of  provisions  by  means  of  contract  or  of  conditional  gift  on  marriage  or 
other  family  provision  for  which  authority  may  be  found  in  Hindu  law  or 
usage.” 

This  rule  was  applicable  to  all  wills  of  Hindus,  by  whatever  school  they 
may  be  governed,1  and  whether  they  were  or  were  not  subject  to  tire  Hindu 
Wills  Act.2 

It  applied  whether  the  bequest  was  to  take  effect  immediately  on  the 
death  of  the  testator,  or  was  to  be  postponed  by  the  intervention  of  a  prior 
estate,  or  wTas  contingent  upon  the  happening  of  some  event.3  It  applied  to 
a  person  taking  under  a  power  of  appointment  contained  in  a  will,4  and 
indeed  to  every  form  of  bequest.5 

A  bequest  to  the  future  wife  of  the  testator’s  son  in  case  he  should  marry 
within  ten  years  from  the  testator’s  death  was  upheld  on  the  ground  that 
the  wife  was  in  fact  born  before  the  death  of  the  testator.6 

The  decisions  as  to  gifts  to  a  class,7  some  of  the  members  of  which  are 
incapable  of  taking,  have  given  rise  to  some  difficulty. 


(Raja)  v.  Hayes  (1901),  28  I.  A.  152  ; 
2S  Calc.  72 ;  5  0.  W.  N.  806  ;  3  Bom. 
L.  R.  803  (a  case  of  a  pottah  given 
in  settlement  of  litigation). 

1  Mangaldas  Nathubhoy  (Sir)  v. 
Krishnabai  (1881),  6  Bom.  38. 

.2  Alangamonjori  Dabee  v.  Sona- 
moni  Dabee  (1882),  8  Calc.  637 ;  10 
C.  L.  R.  459.  See  Gaily  Nath  Naugh 
Chowdhry  v.  Ghunder  Nath  Naugh 
Chowdhry  (1882),  8  Calc.  378,  at  p. 
390 ;  10  C.  L.  R.  207,  at  p.  215;  Jairam 
Narronji  v,  Kuverbai  (1885),  9  Bom. 
491,  at  p.  506. 

3  Tarakeswar  Roy  (Kumar)  v. 
Shoshi  Shikar eswar  (Kumar),  10  I.  A. 
51  ;  9  Calc.  952  ;  13  0.  L.  R.  62  ; 
Chundi  Churn  Barua  v.  Sidheswari 
DeU  (Rani)  (1888),  15  I.  A.  149 ;  16 
Calc.  71 ;  Kristoromoney  Dossee 
(Sreemutty)  v.  Norendro  Krishna 
Bahadoor  (Maharajah)  (1888),  16 
I.  A.  29 ;  16  Calc.  383 ;  Nistarini 
Dassi  v.  Nundo  Lai  Bose  (1902),  30 
Calc.  369,  at  p.  385;  7  C.  W.  N. 
353,  at  p.  364;  Javerbai  v.  Kablibai 
(1891),  16  Bom.  492 ;  Anandrao 
Vinayak  v.  Administrator-General  of 
Bombay  (1895),  20  Bom,  450 ;  Ram- 
gvMee  *Acharjee  v.  Kistosoonduree 
Debtor  (1873),  20  W.  R.  C.  R.  472. 

*  Motivahoo  (Boa)  v.  Mamoobai 
(Baf)  (1897),  24  L  A.  93;  21  Bom. 
709 ;  1  &  W.  N.  366  ;  Upendra  Lai 


Boral  v.  Hem  Chandra  Boral  (1897), 
25  Calc.  405;  2  C.  W.  N.  295; 
Goswami  Shri  Girdharji  v.  Madhowdas 
Premji  (1893),  17  Bom.  600,  at  p. 
617;  Javerbai  v.  Kablibai  (1891),  16 
Bom.  492.  See  Tribhuvandas  Rut- 
tonji  Mody  v.  Gangadas  Tricumji 
(1893),  18  Bom.  7. 

5  A  gift  to  a  person  to  be  adopted 
by  a  son’s  wife  was  held  to  be  void, 
Kashinath  Ghimnaji  v.  Chimnaji  Sada- 
shiv  (1906),  30  Bom.  477. 

6  Nafar  Chandra  Kundoo  v.  Raian 
Mala  DeU  (1910),  15  C.  W.  N.  66; 
Dines  Chandra  Roy  Chowdhry  v.  Biraj 
Kamini  Dasi  (1911),  39  Calc.  87  ;  15 
C.  W.  N.  945  ;  Shyama  Charan  Bhutta- 
charya  v.  Samp  Chandra  Sen  (1912), 
17  C.  W.  N.  39. 

7  In  Jarman  on  Wills  (6th  ed.), 
336,  we  find  the  following : — “  A 
number  of  persons  are  popularly 
said  to  form  a  class  when  they  can 
be  designated  by  some  general 
name  as  ‘children,’  ‘grandchildren,’ 
‘  nephews,’  but  in  legal  language  the 
question  whether  a  gift  is  one  to  a 
class  depends  not  upon  these  con¬ 
siderations,  but  upon  the  mode  of  the 
gift  itself,  namely,  that  it  is  a  gift  of 
an  aggregate  sum  to  a  body  of  persons 
uncertain  in  number  at  the  time  of 
the  gift,  to  be  ascertained  at  a  future 
time,  and  who  are  all  to  take  in 
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Where  there  is  a  bequest  to  a  class,  and  the  class  is  to  be  ascertained  at 
the  date  of  the  death  of  the  testator,  the  members  of  the  class  who  are  then 
capable  of  taking  are  entitled  to  the  bequest. 1 

Where  there  is  a  present  gift,  or  bequest  to  persons  capable  of  taking, 
which  is  intended  afterwards  to  open  out,-  and  let  in  others  who  are  in  law 
not  capable  of  taking,  the  gift  or  bequest  operates  in  favour  of  the  persons 
capable  of  taking. 2 

Where  there  was  a  bequest  to  a  class,  the  members  of  which  were  to  be 
ascertained  at  a  date  later  than  the  date  of  the  death  of  the  testator,  the 
bequest  enured  for  the  benefit  of  such  members  of  the  class  as  are  capable 
of  taking,  although  the  class  might  be  in  terms  wide  enough  to  include 
persons  not  born  at  the  date  of  the  death  of  the  testator.3  These  principles 


equal  or  some  other  definite  propor¬ 
tions,  the  share  of  each  being  depen¬ 
dent  for  its  amount  upon  the  ultimate 
number  of  persons.” 

A  bequest  of  a  right  of  residence 
to  a  body  of  persons  is  not  “  a  gift  to 
a  class,”  Krishnanath  Narayan  v. 
Atmaram  Narayan  (1891),  15  Bom. 
543.  A  gift  to  named  individuals 
would  not  ordinarily  be  a  gift  to  a 
class,  sec  S  allay  Mahomed  v.  Jaribai 
(Lady)  (1901),  3  Bom.  L.  R.  785. 

1  Bee  Indian  Succession  Act  (X.  of 
18G5),  s.  98.  In  this  case  the  class 
did  not  include  any  persons  born 
after  the  death  of  the  testator,  and 
therefore  did  not  offend  against  the 
rule  laid  down  in  the  Tagore  case 
(ante,  p.  533). 

2  See  Bishen  Chand  (Bai)  v.  Asmaida 
Koer  ( Mussumat )  (1883),  11  1.  A.  164 ; 

(>  All.  560.  In  that  case  the  Judicial 
Committee  were  considering  a  family 
arrangement,  hut  in  Bam  Lai  Sett 
v.  Kanai  Lai  Sett  (1886),  12  Calc. 
063,  which  was  a  ease  of  a  gift  inter 
vivos,  Wilson,  X,  treated  the  judg¬ 
ment  as  applicable  to  the  law  of 
wills.  See  also  Manjamma  v.  Padma- 
nabhayya  (1889),  12  Mad.  393  (a  ease 
of  a  settlement).  This  view  was 
accepted  in  Bhagabati  Barmanya  v. 
Kali  Oharan  Singh  (1911),  38  I.  A, 
f>4  ;  38  Calc.  468  ;  15  C.  W.  N.  395  ;  13 
Bom.  L.  R.  375 ;  S.  C.  in  Court  below 
(1905),  32  Calc.  992  ;  9  C.  W.  N.  749, 
and  in  Bhdba  Tarini  Debya  v.  Peary 
Lai  Sanyal  (1897),  24  Calc.  646 ;  1 
C.  W.  N.  578,  which  was  a  case  of  a 
will  governed  by  the  Hindu  Wills 

Act.  _  , 

8  This  has  now  been  settled  oy 
Bhagabati  Barrrmwya  v.  Kali  Oharan 


Singh  (1911),  38  I.  A.  54;  38  Calc. 
468  ;  15  C.  W.  N.  393  ;  13  Bom.  L.  R. 
375;  S.  C.  in  Court  below  (1905),  32 
Calc.  992  ;  9  C.  W.  749  ;  see  Badha 
Prasad  Mullich  v.  Banimoni  Dasi 
(1910),  38  Calc.  188 ;  15  C.  W._N.  113 ; 
see  S.  C.  on  appeal,  Banimoni  Dasi  v. 
Badha  Prasad  Mullich  (1914),  41  I.  A. 
176;  41  Calc.  1007;  18  C.  W.  N. 
873 ;  16  Bom.  L.  R.  787  (this  case 
was  decided  with  reference  to  the 
Hindu  Wills  Act) ;  Bhoba  Tarini  Debya 
v.  Peary  Ball  Sanyal  (1897),  24  Calc. 
646  ;  1  C.  W.  N.  578 ;  Bam  Lai  Sett  v. 
Kanai  LalSett  (1886), 12  Calc. 663(a  case 
of  a  family  settlement) ;  Banganadha 
Mudaliar  v.  Baghirathi  Ammal  (1906), 
29  Mad.  412  ;  Kheitermohan  Mullich 
v.  Gunganarain  Mullich  (1881),  4  C. 
W.  N.  671,  n. ;  Krishnaramani  Dasi 
(S.  M.)  v.  Ananda  Krishna  Bose 
(1809),  4  B.  L.  R.  O.  C.  231,  at 
p.  279 ;  Soma  Sundara  Mudaliar 
v.  Ganga  Bissen  Soni  (1904),  28 
Mad.  386 ;  Manjamma  v.  Padma - 
nabhayya  (1889),  12  Mad.  393 ; 

Advocate- General  v.  Karmali  (1903), 
29  Bom.  133,  at  p.  150 ;  Mangaldas 
Parmanandas  v.  TriWmvandas  Narsi- 
das  (1891),  15  Bom.  652;  Tribhu - 
vandas  Buttonji  Mody  v.  Gangadas 
Tricumji  (1893),  18  Bom.  7 ;  Krish - 
narao  Ramchandra  v.  Benabai  (1895), 
20  Bom.  571  ;  Gordhandas  v.  Bam- 
coover  {Bai)  (1901),  26  Bom.  449,  at 
p.  468 ;  3  Bom.  L.  R.  857.  Oontrd , 
Soudaminey  Dossee  v.  J ogesh  Chunder 
Dutt  (1877),  2  Cale.  262;  Kherode - 
money  Dossee  v.  Doorgamoney  Dossee 
(1878),  4  Calc.  455 ;  3  0.  h.  R.  315 ; 
Chundramoney  Dossee  v.  Motilal 
Mullich  (1879),  5  0.  L.  R.  496  ;  Bojo- 
moyee  Dassee  v.  Troylucko  Mohiney 


538  HINDU  TRANSFERS  AND  BEQUESTS  ACT.  [CHAP.  XVIII. 


Law  in 
Madras. 

Application 
and  extent 
of  Hindu 
Transfer  and 
Bequests  Act. 


Bequests  in 
favour  of 
unborn 
persons. 


Rule  against 
perpetuity  in 
regard  to 
bequests. 


Hindu  Dis¬ 
position  of 
Property  Act. 


would  apply  also  in  cases  governed  by  the  Hindu  Transfers  and  Bequests 
Act,  1914,1  and  the  Hindu  Disposition  of  Property  Act,  1916, 2  where  the 
class  is  to  be  ascertained  within  the  limits  prescribed  by  those  enactments. 

Where  it  is  impossible  to  infer  that  the  testator  had  the  intention  of 
benefiting  at  least  those  members  of  the  class  who  are  capable  of  taking 
there  is  authority  to  show  that  the  whole  bequest  fails.3 

In  the  Madras  Presidency  the  law  on  this  subject  has  been 
declared  by  the  Hindu  Transfers  and  Bequests  Act,  1914, 4  which 
applies  to  all  wills  made  by  persons  governed  by  the  Hindu  law 
who  are  domiciled  within  the  limits  of  the  Presidency  of  Madras,6 
including  Hindus  governed  by  the  Marumakkatayam  or  the 
Alyasantara  law.6 

In  the  case  of  wills  executed  before  the  date  of  that  Act 
(24th  March,  1914),  the  provisions  of  the  Act  apply  to  such  of 
the  dispositions  thereby  made  as  are  intended  to  come  into 
operation  at  a  time  which  is  subsequent  to  that  date.7 

A  disposition  by  will  of  any  property  shall  not  be  invalid 
by  reason  only  that  the  legatee  is  an  unborn  person  at  the  date 
of  the  transfer  or  the  death  of  the  testator,  as  the  case  may  be.8 

No  bequest  is  valid  wrhereby  the  vesting  of  the  thing  be¬ 
queathed  may  be  delayed  beyond  the  lifetime  of  one  or  more 
persons  living  at  the  testator’s  decease,  and  the  minority  of 
some  person  who  shall  be  in  existence  at  the  expiration  of  that 
period, and  to  whom,  if  he  attains  full  age,  the  thing  bequeathed 
is  to  belong.9 

This  provision  is  identical  with  that  contained  in  sec.  101 10  of  the  Indian 
Succession  Act  (X.  of  1865)  which  was  adopted  by  the  Hindu  Wills  Act, 
1870  (XXL  of  1870),  s.  2,  and  by  the  Oudh  Estates  Act  (I.  of  1869),  s.  12. 

The  Hindu  Disposition  of  Property  Act,  191 6, 11  which  came 


Dassee  (1901),  29  Calc.  260,  at  p. 
276  ;  6  C.  W.  X.  267,  at  p.  278 ; 
Bramamayi  Dasi  ( Srimati )  v.  Jages 
Chandra  Dutt  (1871),  8  B.  L.  R.  400  ; 
Brajanath  Bey  S  if  tear  v.  Anandamayi 
Dasi  (1871),  8  B.  L.  R.  208  ;  Jairam 
Narronji  v.  Kuverbai  (1885),  9  Bom. 
491. 

i  Act  I.  (M.  C.)  of  1914,  s.  5, 
below. 

*  Act  XV.  of  1916,  s.  3,  post,  p. 
537. 

*  KMmji  Jairam  Narronji  v.  Mo 
rarji  Jairam  Narronji  (1897),  22  Bom. 


533.  See  Chundi  Chum  Bgrua  v. 
Sidheswari  Debt  (Bani)  (1888),  15 
I.  A.  149  ;  16  Calc.  71. 

4  Act  X.  (M.  C.)  of  1914. 

5  Ibid.,  s.  2  (1). 

6  Ibid,,  s.  2  (2). 

7  Ibid.,  s.  2  (2). 

8  Ibid.,  s.  3.  Sec  Kudapa  Vcrikay- 
amma  v.  Narasimma  (1916),  31  Mad. 
L.  J.  33, 

a  Act  I.  (M.  C.)  of  1914,  s.  5. 

10  Post,  p.  538. 

11  Act  XV.  of  1916. 
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Government  was  required  once  for  all1  to  appoint  committees 
of  three  or  more  persons  to  exercise  the  powers  2  given  to  the 
Board  of  Revenues  and  local  agents  by  the  above  Regulations.2 

Ah  to  the  duties  and  powers  of  such  committees,  see  post,  pp.  589,  590. 

“  It  cannot  be  contended  that,  owing  to  the  neglect  of  Government 
to  carry  out  the  duties  imposed  upon  them  by  s.  7  of  that  Act,  the  Board  of 
Revenue  can  be  deemed  to  be  still  invested  with  the  powers  and  duties 
which  attached  to  the  Board  under  the  Regulations.”  4 

Two  out  of  three  of  the  members  of  a  committee  so  appointed  cannot 
maintain  a  suit,6  but  a  surviving  member  can  do  so.6 

Idle  members  of  the  said  committee  were  to  be  appointed  Qualifications 
from  among  persons  professing  the  religion  for  the  purposes  oTsuchncom- 
of  which  the  mosque,  temple,  or  other  religious  endowment  nruttee' 
was  founded,  or  was  then  maintained,  and  in  accordance, 
so  far  as  could  be  ascertained,  with  the  general  wishes  of  those 
who  were  interested  in  the  maintenance  of  such  mosque, 
temple,  or  other  religious  establishment.  The  appointment 
of  t  he  committee  was  to  be  notified  in  the  Official  Gazette, 

In  order  to  ascertain  the  general  wishes  of  such  persons  in 
respect  of  such  appointment,  the  Local  Government  might 
cause  an  election  to  be  held  under  such  rules  (not  inconsistent 
with  the  provisions  of  this  Act)  as  should  be  framed  by  such 
Local  Government*7 

Under  s*  0  every  member  of  a  committee  appointed  as  Ever^  ^ 
above  shall  hold  his  office  for  life,  unless  removed  for  miS-  be  appointed 
conduct  or  unfitness,  and  no  such  member  shall  be  removed  removed^?8 
except  by  order  of  the  Civil  Court  as  thereinafter  provided.8  ™8<sontJuot> 

A  member  of  a  committee*  can  retire  from  his  office  of  his  own  will. 8  Retirement 

of  member. 

Section  |0.  —  Whenever  any  vacancy  shall  occur  among  Provision*  for 
the  members  of  a  committee  appointed  as  above,  a  new  member  viSHoiw, 

*  Muhammct  Bmm  v* 

Nazar  „  Muhammad  {Kazi)  (1016), 

I  Pat*  L.  J,  437* 

6  Maghunandan  Mrnmmja  Dm  v* 

BiWmti  Bhutan  Iktukerfee  (1911),  39 
C&le.  304,  differing  from  Samlhalva  v* 

Manjanm  BMtty  (1910),  34  Mad,  1. 

f  Act  XX  of  1863,  s.  9.  Boo 
standing  orders  of  Madras  Board  of 
Revenue,  Vol*  I.  chap  vi. 

6  Post,  j),  mi. 

$  Tmw&ngada  Ayyangar  v,  Manga* 
yyangwr  (1882),  6  Mad.  114, 


years,  Pondumnga  v*  Nagappa  (1889), 
12  Mad.  366 ;  Bhitm  MwM  r*  Ikmm* 
tU  Doss  (1912),  40  C&le.  323,  at  p.333. 

1  Mangappa  v«  BHmappa  (1915), 
39  Mad.  349*  Aa  to  a  change  for 
Revenue  purposes,  sec  ibid. 

*  Ante,  pp*  582,  583, 

*  8*  7*  As  to  giving  consideration 
in  return  for  votes,  see  Krkhnmwami 
Ayyangar  v.  Bimmmmi  Udayar{  1905), 

fwMl’fttk 

*  Mmmt  V.  Qam&tU  (1889),  13 

Mad.  , 
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has  the  effect,  in  the  case  of  each  daughter  who  marries  under  eighteen, 
of  substituting  for  the  absolute  bequest  to  her  a  bequest  to  her  merely  for 
her  life ;  that  is  to  say,  a  bequest  to  a  person  not  in  existence  at  the  time 
of  the  testator’s  death  of  something  which  Is  loss  than  the  whole  interest 
that  remains  to  the  testator  in  the  thing  bequeathed.  The  direction  to 
settle  the  fund  is  void. 

(d)  A  bequeaths  a  sum  of  money  to  B  for  life,  and  directs  that  upon  the 
death  of  B  the  fund  shall  be  settled  upon  his  daughters,  so  that  the  portion 
of  each  daughter  may  belong  to  herself  for  life,  and  may  be  divided  among 
her  children  after  her  death.  B  has  no  daughter  living  at  the  time  of  the 
testator’s  death.  In  this  case  the  only  bequest  to  the  daughters  of  B  is 
contained  in  the  direction  to  settle  the  fund,  and  this  direction  amounts 
to  a  bequest,  to  persons  not  yet  born,  of  a  life  interest  in  the  fund,  that 
is  to  say,  of  something  which  is  less  than  the  whole  interest  that  remains 
to  the  testator  in  the  thing  bequeathed.  The  direction  to  settle  the  fund 
upon  the  daughters  of  B  is  void.” 

This  section  was  held  to  be  inoperative  in  the  case  of  Hindu  wills, 
even  if  they  be  governed  by  the  Hindu  Wills  Act. 

The  section  contemplates  a  form  of  disposition  extending  further  in 
time  than  that  allowed  by  the  Hindu  Law.  In  the  case  of  all  Hindu 
wills,  whether  they  be  or  be  not  governed  by  the  Hindu  Wills  Act,  no 
bequest  in  favour  of  a  person  not  in  existence  at  the  time  of  the  testator’s 
death  was  valid,  whether  it  did  or  did  not  comprise  the  whole  of  the 
remaining  interest  of  the  testator  in  the  thing  bequeathed. 

Section  101.  “  No  bequest  is  valid  whereby  the  vesting  of 
the  thing  bequeathed  may  be  delayed  beyond  the  lifetime  of 
one  or  more  persons  living  at  the  testator’s  decease,  and  the 
minority  of  some  person  who  shall  be  in  existence  at  the  expira¬ 
tion  of  that  period,  and  to  whom,  if  he  attains  full  age,  the  thing 
bequeathed  is  to  belong. 


lllustratioiis . 

(a)  A  fund  is  bequeathed  to  A  for  his  life ;  and  after  his  death  to  B 
for  his  life ;  and  after  B’s  death  to  such  of  the  sons  of  B  as  shall  first 
attain  the  age  of  twenty-five.  A  and  B  survive  the  testator.  Here  the 
son  of  B  who  shall  first  attain  the  age  of  twenty-five,  may  be  a  son  born 
after  the  death  of  the  testator  ;  such  son  may  not  attain  twenty-five  until 
more  than  eighteen  years  have  elapsed  from  the  death  of  the  longer  liver 
of  A  and  B ;  and  the  vesting  of  the  fund  may  thus  be  delayed  beyond  the 
lifetime  of  A  and  B,  and  the  minority  of  the  sons  of  B.  The  bequest  after 
B’s  death  is  void. 

.(b)  A  fund  is  bequeathed  to  A  for  his  life ;  and  after  his  death  to  B 
for  his  life ;  and  after  B’s  death  to  such  of  his  sons  as  shall  first  attain  the 
age  of  twenty-five.  B  dies  in  the  lifetime  of  the  testator,  leaving  one  or 
more  sons.  In  this  case  the  sons  of  B  are  persons  living  at  the  time  of 
the  testator’s  decease,  and  the  time  when  either  of  them  will  attain  twenty- 
five  necessarily  falls  within  his  own  lifetime.  The  bequest  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  tp  B  for 
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his  life,  with  a  direction  that  after  B’s  death  it  shall  be  divided  among  such 
of  !B  s  children  as  shall  attain  the  age  of  eighteen ;  but  that  if  no  child  of 
B  shall  attain  that  age,  the  fund  shall  go  to  C.  Hero  the  time  for  the 
division  of  the  fund  must  arrive  at  the  latest  at  the  expiration  of  eighteen 
years  from  the  death  of  B,  a  person  living  at  the  testator’s  decease.  All 
the  bequests  are  valid. 

(d)  A  fund  is  bequeathed  to  trustees  for  the  benefit  of  the  testator’s 
daughters,  with  a  direction  that  if  any  of  them  marry  under  age,  her  share 
of  the  fund  shall  be  settled  so  as  to  devolve  after  her  death  upon  such  of 
her  children  as  shall  attain  the  age  of  eighteen.  Any  daughter  of  the 
testator  to  whom  the  direction  applies  must  be  in  existence  at  his  decease, 
and  any  portion  of  the  fund  which  may  eventually  be  settled  as  directed 
must  vest  not  later  than  eighteen  years  from  the  death  of  the  daughter 
whose  share  it  was.  All  these  provisions  are  valid.” 

Although  there  are  the  above  restrictions  in  the  case  of  Religious  and 
gifts  or  bequests  to  persons  not  in  existence  at  the  time  of  the  endowments, 
gift  or  unborn  at  the  time  of  the  death  of  the  testator,  there  is 
nothing  to  prevent  a  devise,1  or  a  charge  2  in  favour  of  the 
service  of  an  idol,3  or  for  the  endowment  of  a  temple,  or  for 
the  maintenance  of  private  or  public  religious  ceremonies  or 
worship,4  or  for  charitable  purposes,5  or  an  endowment  for  the 
benefit  of  the  public  in  the  advancement  of  religion,  knowledge,6 


1  Kallyprosono  Milter  v.  Gopee- 
mth  Kur  (1880),  7  C.  L.  R.  241 ; 
Rajender  Dutt  v.  Sham  Chund  Mitter 
(1880),  6  Calc.  106 ;  Juggut  Mohini 
Dossee  v.  Sokheemoney  Dossee  ( Mussa - 
mut)  (1871),  14  M.  I.  A.  289 ;  17 
W.  R.  C.  R.  41  ;  Prafulla  Chunder 
Mulhck  v.  Jogendra  Nath  Sreemany 
(1905),  9  C.  W.  1ST.  528.  See  Phillips’ 
and  Trevelyan’s  “  Hindu  Wills,”  2nd 
ed.,  pp.  35-39,  and  post ,  p.  548. 

2  Asbutosh  Dutt  v.  Doorga  Churn 
Chatter jee  (1879),  6  I.  A.  182 ;  5 
Calc.  438 ;  5  C.  L.  R.  296 ;  Sonatun 
By  sack  v.  Juggutsoondree  Dossee 
(Sreemutty)  (1859),  8  M.  I.  A.  66. 

3  It  was  held  that  a  devise  in  a 

will  to  an  idol  which  has  not  been 
consecrated  was  invalid  in  Upendra 
Lai  Boral  v.  Hemchundra  Boral 
(1897),  25  Calc.  405  ;  2  C.  W.  1ST. 
295  ;  Rojomoyee  Dossee  v.  Troylukho 

Mohiney  Dossee  (1901),  29  Calc.  260  ; 

6  C.  W.  N.  267,  and  Nogendranandini 
Dassi  v.  Benoy  Krishna  Deb  (1902), 
30  Calc.  521 ;  7  C.  W.  N.  121  A 
Pull  Bench  of  the  Calcutta  High 
Court  has  now  held  that  such  devise 
is  valid,  Bbupati  Nath  Smritiiiriha 


v.  Ram  Lai  Maitra  (1909),  37  Calc. 
128;  14  C.  W.  NT.  18,  followed  in 
Mohar  Singh  v.  Het  Singh  (1910), 
32  All.  337,  and  in  Chatarbhuj  v. 
Chatarjit  (1911),  33  All.  253.  A 
bequest  in  favour  of  an  unnamed  deity 
is  void  for  uncertainty ;  Phundan 
Lai  v.  Arya  Prifhi  Nidhi  (1911),  33 
All.  739  ;  see  post ,  p.  550. 

4  Mohar  Singh  v.  Het  Singh  (1910), 
32  All.  337 ;  Dwarhanath  Bysack  v. 
Burroda  Per  sand  By  sack  (1878),  4 
Calc.  443 ;  1C.  L.  R.  566 ;  Prafulla 
Chunder  Muttick  v.  Jogendra  Nath 
Sreemany  (1905),  9  C.  W.  NT.  528 ; 
Bhuggobutty  Prosonno  Sen  v.  Gooroo 
Prosonno  Sen  (1897),  25  Calc.  112,  at 
p.  127 ;  Khusalchand  v.  Mahadevgiri 
(1875),  12  Bom.  H..C.  214. 

5  See  Phillips’  and  Trevelyan’s' 
“  Hindu  Wills,”  2nd  ed.,  pp.  35-^39. 
Post ,  chap.  six. 

6  As  to  a  University,  Manor ama 
Dassi  v.  Kali  Gharan  Banerjee  (1903), 
31  Calc.  166 ;  8  C.  W,  X.  273.  The 
endowment  of  the  Tagore  Law  Pro¬ 
fessorship  is  an  instance  of  this, 
Juitendromohun  Tagore  v.  Ganendro - 
mohun  Tagore  (1872),  I.  A.  Sup.  VoL 
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commerce,  health,1  safety,  or  any  object  beneficial  to  man¬ 
kind.2 


A  grant  to  individuals  is  not  exempt  from  the  rule  as  to  perpetuities 
although  it  may  be  actuated  by  religious  motives. 3 

As  to  gifts  and  devises  for  religious  or  charitable  purposes,  see  post, 
p.  548. 

Joint  gift.  <<  If  an  estate  is  limited  to  two  jointly,  the  one  capable  of 

taking,  the  other  not,  he  who  is  capable  of  taking  shall  take 
the  whole.”  4 

Appointment.  Provided  that  it  do  not  offend  against  the  above  rules  as  to 
perpetuities,5  the  Hindu  law  permits  a  power  of  appointment.6 

Perpetuities.  Save  so  far  as  he  can  provide  for  religious  and  charitable 
endowments,  a  Hindu  testator  cannot  create  a  perpetuity  or 
limit  for  an  indefinite  period  the  enjoyment  of  the  profits  of 
his  property.7 

Settled  estates  So  far  as  family  settlements  in  Bengal  and  Oudh  are  concerned  the 

Oudh?^  &n  ‘  doctrine  that  there  can  be  no  gift  to  a  person  not  in  being  at  the  time  of  the 
gift  has  to  some  extent  been  modified  by  the  Bengal  Settled  Estates  Act,8 
and  the  Oudh  Settled  Estates  Act,9  respectively,  which  permit  under 
certain  conditions  a  settlement  of  property  for  three  generations. 

Trusts  valid  V.  ts  Property,  whether  movable  or  immovable,  must  for 

purposes.  many  purposes  be  vested,  more  or  less  absolutely,  in  some 

person  or  persons  for  the  benefit  of  other  persons,  and  trusts 
of  various  kinds  have  been  recognized  and  acted  on  in  India 
in  many  cases,”  but  trusts  can  only  be  sustained  to  the  extent 
and  for  the  purpose  of  giving  effect  to  those  beneficiary  interests 


47 ;  9  B.  L.  R.  377  ;  18  W.  R.  C.  R. 
359. 

1  As  to  a  Hospital,  Fanindra 
Kumar  Mitter  v.  Administrator  Gene¬ 
ral  of  Bengal  (1901),  6  0.  W.  NT.  321. 

2  Cf.  Transfer  of  Property  Act  (IV. 
of  1882),  s.  17. 

3  Anantlm  Tirtha  Gliariar  v.  Naga- 
muthu  Ambalagaren  (1881),  4  Mad. 
200. 

4  Nandi  Singh  r.  Sita  Bam  (1888), 
16 1.  A.  44 ;  16  Calc.  677  ;  Succession 
Act  (X.  of  1865),  s.  93. 

5  Ante ,  pp.  537,  538. 

6  Motivahoo  {Bai)  v.  Mamoobai 
(Bai)  (1897),  24  I.  A.  93 ;  21  Bom. 
709;  I  C.  W.  N.  366;  Jav&rbai  v. 
KabUbai  (1891),  16  Bom.  492,  at 
pp.  498,  499;  Brig  Lai  v,  Suraj 
Bihram  Singh  (1912),  39  I.  A.  150; 


34  All.  405;  16  C.  W.  N.  745;  14 
Bom.  L.  R.  827. 

7  Sooikhmoy  Chunder  Bass  v.  Mono- 

Tmrri  Dasi  ( Srimati )  (1885),  12  I.  A. 
103  ;  11  Calc.  684 ;  BaiJcishori  Dasi 
v.  Debendranath  Sircar  (1887),  15 
I.  A.  37,  15  Calc.  409 ;  Vullubhdas 
Damodhar  v.  Thucker  Gordhandas 
Damodhar  (1890),  14  Bom.  360  ; 

Bameshwar  Prosad  Singh  v.  Lachmi 
Prosad  Singh  (1903),  7  C.  W.  N.  688  ; 
in  Asima  Krishna  Deb  ( Kumara )  v. 
Kumara  Krishna  Deb  ( Kumara ) 
(1868),  2  B.  L.  R.  O.  C.  11,  a  trust 
for  the  accumulation  for  ninety-nine 
years  of  the  surplus  income  of  an 
estate  was  held  to  be  void.  See  ante, 
pp.  533-538. 

8  Ben.  Act  III,  of  1904. 

9  Act  II.  (U.  P.)  of  1900. 
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which  the  law  recognizes.1  After  the  determination  of  those 
interests  the  beneficial  interest  in  the  residue  of  the  property 
remains  in  the  person  who  but  for  the  will,  would  lawfully  bo 
entitled  thereto.2 

VI.  It  is  competent  to  a  Hindu  to  create  a  life  estate,  or 
successive  life  estates,  or  any  other  estate  for  a  limited  term.3 

Before  the  passing  of  the  Hindu  Transfers  and  Bequests  Giffc 
Act,  1914,4  and  the  Hindu  Disposition  of  Property  Act,  1916, 5 
a  gift  by  will  upon  an  event  which  was  to  happen,  if  at  all, 
immediately  at  the  close  of  a  life  in  being  would  be  good  if  the 
donee  be  in  existence  at  the  time  of  the  death  of  the  testator, 
but  not  otherwise.6  On  these  conditions  an  estate  could  be 
devested.7  Provided  that  the  gift  does  not  offend  against  the 
restrictions  referred  to  in  those  Acts,8  it  would  now  be  valid. 

(For  instance,  a  gift  to  A.,  and  on  the  death  of  A.  without  issue 
to  B.9) 


1  Juitendromohun  Tagore  v.  Ga- 
nendromohun  Tagore  (1872),  I.  A. 
Sup.  Vol.  47,  at  pp.  71, 72  ;  9  B.  L.  R. 
377,  at  pp.  401,  402 ;  18  W.  R.  C.  R. 
359,  at  pp.  367,  368 ;  Krishnaramani 
Dasi  {8.  M.)  v.  Ananda  Krishna  Bose 
(1869),  4  Bf  L.  R.  0.  C.  231 ;  Rajender 
Butt  v.  Sham  Ohund  Mitter  (1880), 

6  Calc.  106. 

2  Juitendromohun  Tagore  v.  Ga- 
nendromohun  Tagore  (1872),  I.  A. 
Sup.  Vol.  47,  at  p.  72 ;  9  B.  L.  R. 
377,  at  p.  402  ;  18  W.  R.  C.  R.  359,  at 
p.  368. 

3  Ibid.  I.  A.  Sup.  Vol.  47,  at  p.  75 ; 
9  B.  L.  R.  377,  at  p.  405  ;  18  W.  R.  C. 
R.  at  p.  369;  Taraheswar  Roy  {Ku¬ 
mar)  v.  Shoshi  Shikareswar  {Kumar) 
(1883),  10  I.  A.  51 ;  9  Calc.  952 ;  13 
C.  L.  R.  62 ;  Kristoromoney  Dossee 
{Sreemutty)  v.  Norendro  Krishna 
{Maharajah)  (1888),  16  X.  A.  29 ;  16 
Calc.  383 ;  Mahomed  Shumsool  Hooda 
{Moulvie)  y.  Shewukram  (1874),  2  I. 
A.  7  ;  14  B.  L.  R.  226  ;  22  W.  R.  C.  R. 
409.  A  mere  right  of  residence  was 
given  in  Krishnanath  Narayan  v. 
Atmaram  Narayan  (1891),  15  Bom. 
543,  and  in  Bhuggobutty  Prosonno  Sen 
y.  Gooroo  Prosonno  Sen  (1897),  25 
Calc.  112. 

*  Act  X.  (M.  C.)  of  1914, ante,  p.  536. 
s  Act  XV.  of  1016,  ante,  pp.  536, 537. 


6  Kristoromoney  Dossee  {Sree¬ 
mutty)  v.  Norendro  Krishna  Bahadoor 
{Maharajah)  (1888),  16  I.  A.  29 ;  16 
Calc.  383 ;  Taraheswar  Roy  {Kumar) 
v.  Shoshi  Shikareswar  {Kumar)  (1883), 

10  I.  A.  51 ;  9  Calc.  92  ;  13  C.  L.  R. 

62  ;  Ram  Lai  Mookerjee  v.  Secretary  of 
State  (1881),  8  I.  A.  46 ;  7  Calc.  304  ; 

10  C.  L.  R.  349  ;  Soorjeemoney  Dossee 
{ Sreemutty)  v.  Denobundoo  Mullick 
(1862),  9  M.  I.  A.  123,  at  explained 
in  Juitendromohun  Tagore  v.  Ganen • 
dromohun  Tagore  (1872),  I.  A.  Sup. 
Vol.  47 ;  9  B.  L.  R,  377 ;  18  W.  R. 

C.  R.  359  (see  observations  of  James, 
L.J.,  at  p.  381,  and  of  Sir  L.  Feel  at 
p.  383  of  9  B.  L.  R.) ;  Bilaso  v. 
Munnilal  (1911),  33  All.  558,  following 
Bhagabati  Barmanya  v.  Kali  Gharan 
Singh  (1911),  38  I.  A.  54;  38  Calc. 
468 ;  15  C.  W.  X.  393  ;  13  Bom.  L.  R. 
375.  See  Indian  Succession  Act  (X. 
of  1865),  ss.  118-124,  applied  tg- 
eertain  Hindu  Will^  {post,  p.  545)-  by 
the  Hindu  Wills  Act  (XXI.  oM870), 
s.2. 

7  Ibid. 

8  Ante,  pp.  536,  538. 

9  Lakshminarayana  Nainar  v.  Val- 
liammal  (1910),  34  Mad.  250  ;  Soorjee¬ 
money  Dossee  v.  Denobundho  Mullick 
(1857),  6  M.  I.  A.  526;  (1862),  9 
M.  I.  A.  123 ;  Bhoobun  Mohinee 


over. 
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Accumuia-  As  to  the  provisions  of  those  enactments  see  mite,  pp.  536-588, 
tions.  the  question  how  far,  if  at  all,  a  Hindu  can  by  will  direct  tho 

accumulation  of  the  profits  of  his  property  is  not  definitely 
settled. 

It  is  apparently  allowable  for  the  period  of  a  life  in  being, 
and  the  attainment  of  majority  of  the  beneficiary,  after  tho 
close  of  such  life  in  being. 

In  Amnto  Loll  Dutt  v.  Surnomoye  Das&ee  (1897), 1  Mr.  Justice  Jenkins 
held  a  that  it  was  not  incompetent  for  a  Hindu,  with  proper  limitations, 
to  direct  an  accumulation  of  the  income  of  property  which,  under  his  will, 
vests  in  his  executors  or  trustees,”  and  that  u  in  the  absence  of  special 
provision  the  limit  must  be  that  which  determines  the  period  during  which 
the  course  of  devolution  of  property  can  be  directed  or  controlled  by  a 
testator.”  On  appeal 2  the  question  did  not  arise,  but  one  of  the  judges 
of  the  Calcutta  High  Court 3  dissented  from  the  above  view.  In  another 
case  arising  out  of  the  same  will,  Mr.  Justice  Woodroffe  inclined  to  the 
opinion  that  accumulations  were  not  valid  beyond  the  minority  of  tho 
devisee,4  and  Mr.  Mayne  5  inclined  to  the  view  that  accumulations  are  not 
permissible.  A  more  recent  Calcutta  decision  supports  Mr.  Justice  Jenkins’ 
view.6 

In  Nafar  Chandra  Kundoo  v.  Ratan  Mala  Debi,  [1910]  15  C.  W.  N.  66, 
the  Court  upheld  a  direction  to  accumulate  income  for  the  marriage  ex¬ 
penses  of  a  son,  and  in  Bombay  a  direction  to  accumulate  for  sixteen  years 
has  been  upheld. 7 

Hindu  Wilis  The  Hindu  Wills  Act 8  has  applied  certain  of  tho  sections  of 
Aot‘  the  Indian  Succession  Act  (X.  of  1865)  to  the  attestation, 

revocation,  revival,  interpretation,  and  probate  of  wills  and 
Application  of  codicils  made  by  any  Hindu,  Jaina,  Sikh,  or  Buddhist,  on  and 
Act'  after  the  1st  September,  1870,  within  the  territories  subject 

to  the  Lieutenant-Governor  of  Bengal,  or  the  local  limits  of 
the  ordinary  original  civil  jurisdiction  of  the  High  Courts  of 
Madras  or  Bombay,9  and  in  the  case  of  such  wills  and  codicils 


Debya  v.  Kurrish  Clmnder  Chowdhry 
(1878),  5  I.  A.  138;  4  Calc.  23; 
2  C.  L.  E.  339. 

1  24  Calc.  589  f  1  C.  W.  X.  345. 

2  (1898)  25  Calc.  662 ;  2  C.  W.  N. 
389 ;  (1900)  27  L  A.  128 ;  27  Calc. 
996 ;  4  C.  W.  N.  549 ;  2  Bom.  L.  E. 
446. 

8  (1898)  25  Calc,  at  pp.  690,  691  ; 
2  C.  W.  N.  at  pp.  395,  396. 

4  Bailee  Money  Dassee  (Sreemutty) 
V,  Prmmoney  {Sreernutty) 


(1905),  9  C.  W.  N.  1033,  at  p.  1043. 

5  “Hindu  Law,”  8th  ed.,  p.  583- 
586,  see  ante,  p.  362. 

G  Rajendra  Lull  Agar  walla  v. 
Rajcoomari  Debi  (1906),  34  Calc.  5; 
11  C.  W.  H.  65. 

7  Jamnabai  v.  Dharsey  (1902),  4 
Bom.  L.  E.  803. 

8  Act  XXI.  of  1870. 

9  Wherever  the  property  be  situate, 
JRauji  Ranchod  Naik  v.  Vishnu  Ran* 
dfal  Naik  (1884),  9  Bo 24J, 
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made  outside  those  limits,  so  far  as  relates  to  immovable 
property  situated  within  those  territories  or  limits,1 

The  Act  provides 2  that  marriage  shall  not  revoke  any  such  Provisos, 
will  or  codicil,3  and  that  nothing  therein  contained  shall 
authorize  a  testator  to  bequeath  property  which  he  could  not 
have  alienated  inter  vivos ,  or  to  deprive  any  person  of  any 
right  of  maintenance  of  which,  but  for  s.  2  of  the  Act,  he  could 
not  deprive  him  by  will. 

And  that  nothing  therein  contained  shall  affect  any  law  of 
adoption  or  intestate  succession,  and  that  nothing  therein 
contained  shall  authorize  any  Hindu,  Jaina,  Sikh,  or  Buddhist 
to  create  in  property  any  interest  which  he  could  not  have 
created  before  the  1st  of  September,  1870. 

The  word  “  interest  ”  in  this  proviso  has  been  held  by  more  than  one  Interest, 
decision  to  include  not  only  the  extent  or  duration  of  the  estate  given, 
but  also  the  capacity  of  the  donee  to  take,4  and  thereby  to  apply  to  wills 
governed  by  the  Hindu  Wills  Act  the  rule  5  prohibiting  devises  to  a  person 
who  is  unborn  at  the  date  of  the  death  of  the  testator.  The  effect  of  these 
decisions  was  to  render  inoperative  in  the  case  of  Hindu  mils  ss.  99-101  of 
the  Indian  Succession  Act 6  which  have  been  expressly  applied  by  the  Act 
to  Hindu  Wills.  Should  the  question  come  before  the  Judicial  Committee 
that  Board  may  take  the  view  that  effect  must  be  given  to  all  the  sections 
of  the  Indian  Succession  Act  7  which  have  been  applied,  and  that  the  word 
“  interest  ”  does  not  include  “  capacity  to  take.”  8  This  question  does 
not  arise  in  the  cases  to  which  recent  enactments  (ante,  pp.  536-538)  apply. 

Under  the  Hindu  Wills  Act  9  every  testator  must  execute  Execution  of 
his  will  according  to  the  following  rules  : —  wUls- 

First. — The  testator  shall  sign10  or  affix  his  mark  to  the  will,11 


1  For  an  instance  of  a  will,  which 
in  respect  of  some  property  was 
governed  by  the  Hindu  Wills  Act, 
and  which  in  respect  of  other  property 
was  not  so  governed,  see  Jairam  Nar - 
ronji  v.  Kuverbai  (1885),  9  Bom.  491. 

2  S.  3. 

3  In  the  case  of  a  will  not  subject 
to  the  Hindu  Wills  Act,  marriage 
does  not  revoke  a  will. 

4  Alangamanjori  Dabee  v.  Sona- 
moni  Dabee  (1882),  8  Calc.  637 ;  10 
C.  L.  R.  459 ;  Gallynath  Naugh 
Ghowdhry  v.  Chunder  Nath  Naugh 
Ghowdhry  (per  Pontifex,  J.)  (1882), 
8  Calo.  378,  at  p.  390 ;  10  C.  L.  R. 
207,  at  p.  215 ;  Radha  Prasad 
MaUick  v.  Ranimoni  Dasi  (1910),  38 

Cafe.  188  j  15  a  w»  N,  11?  f 


Narronji  v.  Kuverbai  (1885),  9  Bom. 
491,  at  p.  506. 

5  Ante,  pp.  533,  534. 

6  Act  X.  of  1865. 

7  Ibid. 

8  Cf.  Norendranath  /Sircar  v.  Ka~ 
maibasini  Dasi  (1896),  23  I.  A.  18; 
23  Calc.  563 ;  Bank  of  England  v. 
Vaghano  (1891),  A.  C.  10b 

8  Act  X.  of  1865,  s.  5C,  applied  by 
Act  XXI.  of  1870,  s!  2. 

10  The  place  of  signature  seems  to 
bo  immaterial,  see  In  the  goods  of 
Porthouse  (1897),  24  Calc.  784. 

11  Affixing  a  mark  by  the  direction 
of  the  testator  is  not  sufficient : 
Radhakrishna  Mudaliar  v.  Subray ci 
Mudaliar  (1916),  31  Mad.  U  *T.  357 , 
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or  it  shall  be  signed  by  some  other  person  in  his  presence  and 
by  his  direction.1 

Second, — The  signature  or  mark  of  the  testator,  or  the 
signature  of  the  person  signing  for  him,  shall  be  so  placed  that 
it  shall  show  that  it  was  intended  thereby  to  give  effect  to  the 
writing  as  a  will. 

Third, — The  will  shall  be  attested  by  two  or  more  witnesses, 
each  of  whom  must  have  seen  the  testator  sign  or  affix  his 
mark  to  the  will  or  have  seen  some  other  person  sign  the  will 
in  the  presence  and  by  the  direction  of  the  testator,  or  have 
received  from  the  testator  a  personal  acknowledgment  of  his 
signature  or  mark,  or  of  the  signature  of  such  other  person, 
and  each  of  the  witnesses  must  sign  the  will  in  the  presence  of 2 
the  testator,  but  it  is  not  necessary  that  more  than  one  witness 
be  present  at  the  same  time,  and  no  form  of  attestation  is 
necessary, 

Tlie  witness  must  sign  as  such.  His  signature  written  as  the  name  of 
the  person  who  signed  the  will  for  the  testator  does  not  amount  to  an 
attestation  of  the  will.3  The  witness  must  sign.  It  is  not  sufficient  that 
he  should  affix  a  mark,4  but  his  full  signature  is  not  necessary.  The  placing 
of  his  initials  is  sufficient.5 

The  attesting  witnesses  must  sign  the  will  after  the  testator  has 
executed  it.6 

It  is  not  necessary  that  the  attesting  witnesses  should  see  the  testator 
sign  the  will,  or  should  observe  any  signature  on  the  paper  which  they 
attest,  provided  that  the  testator’s  signature  was  on  the  will  when  the 
witnesses  attested  it,  and  that  the  testator  makes  them  understand  that 
the  paper  which  they  attest  is  his  will.7 


1  The  execution  of  a  will  by  the 
impression  of  a  stamp  complies  with 
the  section,  Nirmal  Chunder  Bando- 
padhya  v.  Saratmoni  Debya  (1898),  25 
Calc.  911  ;  2  C.  W.  N.  642. 

2  This  means  “m  sight  of/’  see 
Esaias  v.  Gabriel  (1871),  3  N.  W.  P. 
32.  In  the  case  of  the  execution  of 
a  will  by  a  purdahashin  lady  the 
attestation  by  the  Registrar,  who 
was  in  the  verandah  outside  the 
room  in  which  she  sat,  and  whom 
she  could  have  seen  if  she  liked, 
was  held  sufficient,  Horendranarain 
Ackarji  Chowdhry  v.  Chandra  Kanta 
Ldkiri  (1888),  16  Calc.  19. 

3  In  the  matter  of  the  petition  of 

Hendota  JDdbee  (1882),  9  Calc.  226; 

S.  a  Grish  Chunder  Banerjee  v. 

BembH  DeU,  ll  C.  L.  R.  359. 


4  Nitye  Gopal  Sircar  v.  Nagendra 
Nath  Miiter  Mozumdar  (1885),  11 
Calc.  429  ;  Fernandez  v.  Alves  (1879), 
3  Bom.  382.  These  authorities  were 
questioned  in  Ammayee  v.  Yalumalai 
(1891),  15  Mad.  261. 

5  Ammayee  v.  Yalumalai  (1891), 
15  Mad.  261. 

6  In  the  matter  of  the  petition  of 
Hurrosundari  Bahia  (1880),  6  Calc. 
17  ;  6  C.  L.  R.  303  ;  Bissonath  Dinda 
v.  j Doyaram  Jana  (1880),  5  Calc.  738  ; 
5  C.  L.  R.  565 ;  Fernandez  v.  Alves 
(1879),  3  Bom.  382 ;  Khuttun  Kooer 
( Mussamut )  v.  Poona  Kooer  (Mussa- 
mut)  (1875),  24  W.  R.  C.  R.  322. 

7  Manickbai  v.  Hurmasji  Bomanji 
(1877),  I  Bom.  547 ;  Amarendra 
Nath  Chatterjee  v.  Kashi  Nath  Chat - 
terjee  (1899),  27  Calc.  169. 
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An  endorsement  by  the  Registrar  to  the  effect  that  the  testator  admitted 
to  him  the  execution  of  the  wall  is  a  good  attestation.1 

Effect  can  be  given  to  a  legacy  to  an  attesting  witness.8 

The  following  are  the  sections  of  the  Indian  Succession  Act 3 4  Portions  of 
which  have  been  applied  by  s.  2  of  the  Hindu  Wills  Act  *  (as  l“b“d  to 
altered  by  the  Probate  and  Administration  Act 5)  to  the  above- Hintiu  WlUs- 
mentioned  Hindu  Wills,  viz. : — 

Sections  46,  48,  49,  50,  51,  55,  and  57  to  77  (both  inclusive), 
sections  82,  88,  85,  88  to  103  (both  inclusive),  sections  106  to 
177  (both  inclusive),  and  section  187. 

The  Probate  and  Administration  Act  6  provides  for  the  Probate  and 
grant  of  probate  of  wills  and  letters  of  administration  to  the  tioa  Act.™ 
estates  of  (amongst  other  persons)  all  Hindus.7 

Under  that  Act 8  the  executor  of  a  deceased  person  is  his  legal  repre¬ 
sentative  for  all  purposes,  and  all  the  property  of  the  deceased  person 
vests  in  him  as  such.9  Before  the  passing  of  the  Hindu  Wills  Act  the 
estate  of  a  deceased  Hindu  did  not  vest  in  the  executor,  even  if  probate 
had  been  granted  to  him.10  He  was  practically  a  manager.11 

The  Malabar  Wills  Act 13  declares  the  testamentary  power  of,  and  Malabar  law. 
provides  rules  for  the  execution  of  wills  and  codicils  by,  persons  governed 
by  the  Marumakkatayam  or  the  Aliyasantana  law  of  inheritance.  The 
effect  of  that  Act  is  to  place  such  persons  to  the  extent  of  the  matters 
dealt  with  in  the  Act,  in  the  same  position  as  persons  governed  by  the 
Hindu  Wills  Act, 

Sections  49,  50,  51,  54,  55,  and  57  to  77  (both  inclusive),  and  sections  Oudh 
82,  83,  85,  and  88  to  98  (both  inclusive)  of  the  Indian  Succession  Act 13  taluqdar3. 
apply  to  wills  and  codicils  made  by  Oudh  taluqdars.14 

As  to  the  construction  of  Hindu  wills,  see  Phillips  and  Trevelyan’s 
4  4  Hindu  Wills,”  2nd  ed.,  chap.  iv. 

1  Horendranarain  Acharji  Chow - 
dhry  v.  Chandra  Kanta  Lahiry  (1888), 

16  Calc.  19 ;  Nitye  Gojpal  Sircar  v. 

Nagendra  Nath  Mitter  Mozumdar 
(1885),  11  Calc.  429 ;  In  the  matter 
of  the  petition  of  Hurrosundari  Bahia 
(1880),  6  Calc.  17;  6  C.  L.  R.  305; 

In  the  goods  of  Roymonee  Dossee 
(1875),.!  Calc.  150. 

2  Of.  s.  54  of  the  Indian  Succession 
Act  (X.  of  1865),  which  has  not  been 
applied  to  Hindu  wills. 

3  Act  X.  of  1865. 

4  Act  XXL  of  1870. 

6  Act  V.  of  1881,  s.  154. 

6  Act  V.  of  1881. 

7  This  includes  Sikhs,  see  Bhagwan 

Roer  (Rani)  r.  Jogendra  Chandra  Bose 

(1903),  30  I.  A.  249;  31  Calc.  11; 

7  C.  W.  N.  895 ;  5  Bom.  L.  R.  845. 

H.L. 


As  to  what  are  “  Hindus,”  seo  ante , 

pp.  22-26. 

8  S.  4. 

9  See  Phillips  and  Trevelyan’s 
“  Hindu  Wills,”  2nd  ed.,  pp.  169,  170. 

10  Kherodemoney  Bosses  v.  Doorga - 
money  Dossee  (1878),  4  Calc.  455,  at 
p.  468;  3  C.  L.  R.  315,  at  p.  327; 
Manihlal  Atmaram  v.  Manchersi 
Dinsha  Coachman  (1876),  1  Bom.  269 ; 
Jaykali  BeU  (Srimati)  v.  Shihnath 
Chatterjee  (1866),  2  B.  L.  R.  O.  C.  1 ; 
SUaro  Bibi  v.  Buldeo  Das  (1867),  1 
B.  L.  R.  O.  C.  24. 

11  Sarat  Chandra  Banerjee  v.  Bhu- 
pendra  Nath  Bosu  (1897),  25  Calc.  103. 

12  Mad.  Act  V.  of  1898. 

I8  Act  X.  of  1865. 

Act  I.  of  1869,  s.  19. 
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RELIGIOUS  AND  CHARITABLE  ENDOWMENTS. 

There  are  in  India  a  large  number  of  endowments  for  religious, 
charitable,  educational,  or  public  purposes. 

The  objects  of  such  endowments  are  various.  An  endow¬ 
ment  may  be  in  favour  of  an  idol,  or  for  the  endowment  of  a 
temple,  or  for  the  maintenance  of  private  or  public  religious 
ceremonies  or  worship,  or  for  charitable  purposes,  or  for  the 
benefit  of  the  public  in  the  advancement  of  religion,  knowledge, 
commerce,  health,  safety,  or  any  object  beneficial  to  mankind.1 

Gifts  for  religious  and  charitable  purposes  have  always  been  common  in 
India,  under  rulers  of  various  races  and  creeds.  Such  gifts  were  made  by 
sovereigns  and  subjects  alike ;  and  out  of  the  public  revenue  as  well  as 
out  of  private  property.2 3 

In  many  of  these  gifts  the  giver  participated  in  the  enjoyment  of  the 
property  along  with  the  objects  of  his  devotion ;  sharing,  for  instance, 
in  the  prasad,5  or  offerings  to  the  deity — as  the  worshipper  participated 
in  the  sacrifice,  receiving  back  a  portion  of  his  offering  as  consecrated. 
He  also  ordinarily  retained  the  right  of  superintendence  of  property 
dedicated. 4 

The  sanctity  of  such  gifts  enabled  proprietors  to  screen  their  property 
from  spoliation  by  dedicating  it ;  and,  in  many  cases,  to  retain  the  enjoy¬ 
ment  of  it  under  the  cloak  of  a  dedication  which  was  only  nominal.  More¬ 
over,  the  permanence  of  endowments  offered  a  congenial  mode  of  keeping 
intact  family  property  which  would  otherwise  have  been  liable  to  dis¬ 
integration.  Among  primitive  races  it  seems  to  have  been  felt  that,  so 
long  as  property  was  first  dedicated  to  God,  there  was  no  objection  to 
the  beneficial  enjoyment  and  control  of  it  by  the  giver  to  an  indefinite 
extent.  Whatever  may  have  been  the  feelings  at  work,  it  seems  clear  that 
the  ostensible  consecration  of  property  was  in  India  freely  resorted  to  for 
the  purpose  ofVithdrawing  it  alike  from  the  grasp  of  the  oppressor  and 
from  the  disintegrating  action  of  the  ordinary  rules  affecting  it. 5 


1  Cf.  Transfer  of  Property  Act 
(IV.  of  1882),  a.  117. 

2  See  Phillips’  “  Land  Tenures  of 
Lower  Bengal  ”  (Tagore  Lectures, 
1875),  p.  214. 

3  See  Kamini  Debt  ( Srimctti )  v. 

4*tttQsk  MQokerjeq  (1888),  15  J,  A 


159  ;  16  Calc.  103. 

4  Gossamee  Sree  Greedhareejee  v. 
Rumanlolljee  Gossamee  (1889),  16 

L  A.  137 ;  17  Calc.  3. 

6  PhiUips  and  Trevelyan’s  “  Hindu 
Wills,”  2nd  ed.,  pp.  36,  37. 
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It  was  at  one  time  contended  that  trusts  for  Hindu  religious  pur-  Trusts, 
poses  could  not  be  recognized  by  the  Courts,  on  the  ground  that  they 
were  illegal  as  being  superstitious.  The  contention  was,  however, 
rejected.1  Without  a  trust  an  endowment  could  not  have  any  permanent 
effect, 2 

The  consent  of  the  State  is  not  necessary  for  the  creation  of  an  endow-  Consent  of 
ment. 3  State. 

It  is  competent  to  the  Civil  Courts  to  determine  rights  of  Powers  of 
management  of  such  endowments,  and  rights  to  hold  offices  °m  s‘ 
thereunder,  to  interfere  to  protect  the  property  of  such  endow¬ 
ments,  to  construe  and  preserve  the  schemes  thereof  and 
generally  to  decide  questions  which  may  arise  in  relation  to  the 
due  performance  of  the  trusts  of  the  endowments.4 

A  suit  will  lie  to  determine  the  rights  of  individuals  or  classes  of  indi-  Worship, 
viduals  to  worship  in  a  particular  temple  or  to  exclude  them  from  so 
worshipping.5 

The  Courts  cannot  deal  with  questions  relating  to  worship  in  temples 
situate  outside  British  India. 6 

It  has  been  held  in  Madras  7  that  s.  4  of  the  Pensions  Act,  1871,8  which  Pensions  Act. 
enacts  “  Except  as  hereinafter  provided,  no  Civil  Court  shall  entertain 
any  suit  relating  to  any  pension  or  grant  of  money  or  land  revenue  con¬ 
ferred  or  made  by  the  British  or  any  former  Government,  whatever  may 
have  been  the  consideration  for  any  such  pension  or  grant,  and  whatever 
may  have  been  the  nature  of  the  payment,  claim,  or  right  for  which  such 
pension  or  grant  may  have  been  substituted,”  has  no  application  to  re¬ 
ligious  and  charitable  endowments,  but  an  opposite  view  has  been  main¬ 
tained  in  Bombay.9 


1  Advocate  General  v.  Vishvanath 
Atmaram  (1855),  1  Bom.  H.  C.  App. 
ix.  See  Khusalchund  v.  Mahadevgiri 
(1875),  12  Bom.  H.  C.  214;  Krishna - 
ramani  Dasi  (S.M.)  v.  Ananda 
Krishna  Bose  (1869),  4  B.  L.  R.  O.  C. 
231,  at  p.  287.  Cf.  Merces  v.  Cones 
(1864),  2  Hyde,  65. 

2  Krishnaramani  JDasi  (S.M.)  v. 
Ananda  Krishna  Bose  (1809),  4 
B.  L,  R.  0.  C.  231,  at  p.  285. 

3  Juggut  Mohini  Dossee  v.  Sokhee - 
money  Dossee  (Mussumat)  (1871),  14 
M.  L  A.  289,  at  pp.  301,  302;  10 

B.  L.  R.  19,  at  p.  31 ;  17  W.  R.  C.  R. 
41,  at  p.  43. 

*  Ante,  pp.  5-8.  See  Aot  V.  of  1908 

(Civil  Procedure  Code),  s.  9.  As  to 

a  suit  for  a  declaration  that  a  mohunt 

has  not  been  duly  appointed,  see 

post,  p-  572. 


5  See  SanJcaralinga  Nadan  v.  Raje* 
swari  Dorai  (Raja)  (1908),  35  I.  A. 
176;  31  Mad.  236;  12  C.  W.  N. 
946. 

fl  Trimbak  v.  Lakshman  (1895),  20 
Bom.  495. 

7  V enkateswari  Aixjar  v.  Secretary 
of  State  (1907),  31  Mad.  12  ;  Secretary 
of  State  v.  Abdul  Hakkim  Khan  (1880), 
2  Mad.  294 ;  Kolandai  Mudali  v. 
Sankara  Bharadhi  (1882),  5  Mad. 
302  ;  Subramanya  Ayyar  v.  Secretary 
of  State  (1883),  0  Mad.  361 ;  Athavulla 
v.  Gome  (1888),  11  Mad.  283. 

8  XXIII.  of  1871. 

9  Miya  v.  Bava  Sahab  Santi  Miya 
(Say ad)  (1896),  22  Bom.  496  ;  Vyanji 
v.  Sarjarao  Apajirao  (1891),  16  Bom. 
537.  See  Maharaval  Mohansingji 
Jeysingji  v.  Government  of  Bombay 
(1881),  8  I.  A.  77 ;  5  Bom.  408, 
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Mode  of 
creation  of 
endowment. 

Conditions  of 
validity. 


Perpetuity. 


Creation  of  Endowment. 

The  endowment  may  be  created  by  grant  or  by  will,  or  m 
anv  other  way  by  which  property  may  be  transferred. 

In  order  to  constitute  a  valid  endowment  all  that  is  necessary 
is  to  set  apart  specific  property  for  specific  purposes,  and  where 
these  purposes  are  clearly  religious  or  charitable  m  their  nature 
the  trust  is  not  invalid  because  it  transgresses  against  the  rule 
which  forbids  the  creation  of  a  perpetuity .2 


No  express  words  are  necessary,1 2 3  nor  is  an  express  trust  necessary.4 

To  be  valid  an  endowment  must  be  created  in  perpetuity  for 


religious  or  charitable  purposes. 


“It  appears  therefore  to  their  Lordships  upon  the  authority  of  that 
case,5  and  upon  the  principle  of  endowments,  that  this  was  not  an  endow- 
ment  by  the  Maharajah  in  perpetuity  for  the  benefit  of  the  idol,  so  as  to  1 
establish  that  the  property  so  conveyed  to  the  idol  was  to  be  the  property 
of  the  idol  for  ever,  and  that  nobody  could  alienate  it.  Suppose  the 
Maharajah  had  established  the  idol  in  his  house  would  anybody  pretend 
that  he  could  not  sell  his  house  ?  Well,  then,  what  would  become  of  the 
idol’s  temple  in  the  house  ?  He  could  sell  the  house  notwithstandmg  he 
had  put  an  idol  there  ;  and  what  would  become  of  the  idol  itself  .  Here 
there  was  no  endowment,  no  priest,  no  public,  no  one  legally  interested 
in  the  worship  of  this  idol,  except  the  Maharajah  himself,  and  nothing  to 
show  that  the  Maharajah  intended  to  establish  it  for  the  benefit  of  his  sons 
or  heirs,  or  anybody  else  in  perpetuity. 


Divesting  of 
interest  of 
endower. 


The  endower  must  divest  himself  of  all  beneficial  interest 
in  the  property  dedicated  to  the  endowment. 


Mr.  Mayne  said  that  the  trust  is  imperfect  “  where  the  founder  applies 
his  own  property  to  the.creation  of  a  pagoda,  or  any  other  religious  or 
charitable  foundation,  keeping  the  property  itself  and  the  control  of  it 
absolutely  in  his  own  hands.  The  community  may  be  greatly  benefited 
by  this  arrangement,  so  lor®  as  it  lasts,  hut  its  continuance  is  entirely  at 
bis  own  pleasure.  It  is  like  a  private  chapel  in  a  gentlemans  park,  and 


1  Ante ,  pp*  539,  540. 

2  Prafulla  Chunder  MulUch  v. 
Jogendra  Nath  Sreemany  (1905),  9 
0.  W.  N.  528,  at  p.  535 ;  Bhuggobutty 
Prosonno  Sen  v.  Gooroo  Prosonno  Sen 
(1897),  25  Calc.  112,  at  pp.  126, 127. 

3  Bhuggobutty  Prosonno  Sen  v. 
Gooroo  Prosonno  Sen  (1897),  25  Calc. 
112,  at  p.  127. 

*  Manohar  Ganesh  Tambekar  v. 

Lakhmiram  Govindram  (1887),  12 


Bom.  247,  at  p.  263. 

6  Mahatab  Ghand  v.  Mirdad  Ali 
(1833),  5  Ben.  Sel.  R.  268  (new 
edition,  313). 

6  Brojosoondery  Delia  (Maharanee) 
v.  Luchmee  Koonwaree  ( JRanee )  (1873), 
15  B.  L.  R.,  note  to  p.  176,  at  p.  178 ; 
20  W.  R.  C.  R:  95,  at  p.  96.  See 
Madhub  Chandra  Bera  v;  Sarat 
Kumari  Dehi  (1910),  15  C.  W.  N;  126  ‘ 
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the  fact  that  the  public  have  been  permitted  to  resort  to  it  will  not  prevent 
its  being  closed  or  pulled  down,  provided  there  has  been  no  dedication  of 
it  to  the  public.  It  will  pass  equally  unencumbered  to  his  heirs,  or  to  hi-* 
assignees  in  insolvency.  He  may  diminish  the  funds  so  appropriated 
at  his  pleasure,  or  absolutely  cease  to  apply  them  to  the  purpose  at  all. 

In  short,  the  character  of  the  property  will  remain  unchanged,  and  its 
application  will  be  at  his  own  discretion.”  1 

It  is  not  necessary  that  there  be  a  complete  dedication  and  charge  on 

♦  nro  Dortv 

that  the  whole  ownership  in  the  property  should  be  transferred. 

A  trust  for  an  endowment  may  be  created  by  a  charge  upon  the 
property  or  an  appropriation  of  a  portion  of  the  income.2 

In  that  ease  the  property  can  he  dealt  with,3  is  partible,4  and  descends 
subject  to  the  charge.  The  interest  subject  to  the  charge  can  be  attached 
and  sold.5 

In  one  case  where  the  property  was  granted  for  the  maintenance  of  a 
mutt  (monastery)  and  the  charities  connected  with  it,  the  remainder  of  the 
profits  to  be  applied  to  the  maintenance  of-  the  grantee  or  his  descendants, 
the  Court  upheld  an  assignment  of  property  for  such  maintenance  for  the 
fife  of  the  assignee,  who  was  a  member  of  the  family,  but  for  no  longer.6 

A  mere  easement  may  be  created  for  a  charitable  or  religious  Easement, 
purpose. 

For  instance,  a  right  to  use  a  ghat  to  which  persons  on  the  point  of 
death  are  removed.7  * 

There  is  no  objection  to  an  endowment  coming  into  operation  Future 
at  a  future  time,  as,  for  instance,  after  a  life  estate.8  operation. 


1  “Hindu  Law,”  8th  ed.,  p.  598. 
See  Brojosoondery  BeUa  {Maharanee) 
v.  Luchmee  Koonwaree  {Ranee)  (1873), 
15  B.  L.  R.  176,  note  ;  29  W.  R.  C.  R. 
95. 

2  See  (Sonatun  Bysqck  v.  Juggut- 
soondree  Bosses  (1859),  8  M.  I.  A.  66 ; 
Ashutosh  Butt  v.  Doorga  Churn 

Chatterjee  (1879),  6  I.  A.  182;  5 

Calc.  438 ;  5  C.  L.  R.  296 ;  Jaga- 
dindra  Nath  Roy  Bahadur  {Maharajah) 

v.  Hermnta  Kumari  BeU  {Rani) 

(1904),  31  I.  A.  203,  at  pp.  209,  219 ; 

32  Calc.  129,  at  pp.  140,  141;  8 
C.  W.  N.  809,  at  p.  820  ;  6  Bom.  L.  R. 
765 ;  Sahrappar.  Shivappa  (1910),  35 
Bom.  153 ;  12  Bom.  L.  R.  584  ;  Ku - 
lada  Prosad  Beghoria  v.  Kali  Bas 
Naih  (1914),  42  Calc.  536 ;  19  C.  W. 
N.  542. 

8  Basoo  BhuL  v.  Kishen  Chinder 


Geer  Gosain  (1870),  13  W.  R.  C.  R.  20  ; 
Fuiioo  Bibee  v.  Bhurrut  Ball  Bhulcut 
(1868),  10  W.  R.  C.  R.  299;  see 
JadubinfliU  Odhiharee  v.  Lokenauih 
Geree  (1863).  Marsh,  303  ;  2  Hay,  160. 

4  Ram  Coomar  Paul  v.  Jogender 
Nath  favl  (1878),  4  Calc.  56;  2 
C.  L.  R.  310;  Suppammat  v.  Col¬ 
lector  of  Tanjore  (1889),  12  Mad.  387, 
at  p.  391. 

5  Ashutosh  Butt  v.  Boorga  Churn 
Chatterjee  (1879),  6  I  A.  182;  5 
Calc.  438 ;  5  C.  L.  R.  296  ;  Sakrappa 
v.  Shivappa  (1910),  35  Bom.  153  ;  12 
Bom.  L.  R.  584. 

6  Sathianama  Bharati  v.  Baravana - 
bagi  Ammal  (1894),  18  Mad.  266. 

7  Jaggamoni  Basi  v  Nilmoni  Ghosal 
(1882),  9  Calc.  75 ;  11  C.  L.  R.  502. 

8  Gobind  Prasad  v.  Gomti  (1908), 
30  All.  288. 
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Certainty. 


Dharm. 

Sarakam. 


“  Charitable 
purposes.” 

Feeding 

Hindus. 

“  Sadavarat.” 


An  endowment  must  be  certain  both  ae  to  its  subject-matter 
and  as  to  its  object ; 1  but  it  is  unnecessary  that  a  testator 
should  fix  the  exact  amount  to  be  expended.  I!  he  supplies 
a  measure  of  the  bequest,  the  Court  will  ascertain  how  much 
should  be  applied,  and  will  fix  a  scheme.2 

A  gift  to  trustees  for  use  as  “  dharm,”  3  or  iu  “sarakam,”  4  or  for 
purposes  of  popular  usefulness  or  for  purposes  of  charity  5  has  been  held 
to  be  invalid  as  being  too  indefinite.  As  to  a  gift  to  an  idol,  see  mile,  p. 
539,  note  3. 

In  the  following  cases  the  bequest  has  been  held  to  he  sufficiently 
definite : — 

A  settlement  to  the  extent  of  Rs.  500  a  month  to  be  applied  to  “  charit¬ 
able  purposes  ”  at  a  dharamsala  which  the  testator  had  founded.® 

The  creation  of  a  fund  the  income  of  which  was  to  be  spent  in  perpetuity 
in  feeding  indigent  Hindus  at  the  outer  gate  of  the  testator’s  house.7 

A  direction  that  certain  rents  be  used  “  for  sadavarat  ”  8  where  from 
the  will  it  appeared  that  the  testator  intended  his  executors  to  establish  a 
definite  sadavarat  in  some  definite  place.9 


1  See  Indian  Succession  Act  (X.  of 
1865),  s.  76,  applied  to  certain  Hindu 
wills  {ante,  p.  545),  by  the  Hindu 
Wills  Act  (XXI.  of  1870),  s.  2. 

2  See  Krishnaramani  Dasi  (S.  M.) 
v.  Ananda  Krishna  Bose  (1869),  4 
B.  L.  R.  0.  O.  231.  As  to  the 
settlement  of  a  scheme,  see  post, 
p.  554. 

3  “Law,  virtue,  legal  or  moral 
duty,”  Wilson’s  u  Glossary,”  p.  137 ; 
Ritnchordas  Yandrawandas  v.  Parva- 
tibai  (1899),  26  I.  A.  71 ;  23  Bom. 
725 ;  3  C.  W.  N.  621 ;  1  Bom.  L.  R. 
607 ;  Sarat  Chandra  Chose  v.  Pratap 
Chandra  Chose  (1912),  40  Gale.  232 ; 
PartJuisarathy  Pillai  v.  Thiruvengada 
Pillai  (1907),  30  Mad.  340.  In  the 
last-named  ease  Subrahmania  Ayyar, 
J.,  held  that  the  word  “  dkar- 
man”  when  used  in  connection  with 
gifts  of  property  by  a  Hindu,  has  a 
perfectly  well-settled  meaning,  and 
denotes  object®  indicated  by  the 
terms  tc ishta  ”  and  “ poorta  ”  (sacri¬ 
fices  and  charities).  He  held  that 
the  word  is  a  compendious  term,  and 
is  not  a  mere  vague  and  uncertain 
expression  (see  Mandlik’s  “  Vyavahara 
Mayukha,”  pp.  333  et  seq.,  and  Pundit 
Prannath  Saraswati’s  “  Hindu  Law 
of  Endowments,”  pp.  18  et  seq.); 
but  this  view  is,  it  is  submitted, 


inconsistent  with  the  decision  in 
Ranchordas  Yandrawandas  v.  Parva - 
tibai  (above).  See  also  Motivahu 
{Bat)  v.  Mamubai  ( Bai )  (1895), 
19  Bom.  647 ;  Devshankar  Ncran - 
bhai  v.  Motiram  Jageshvar  (1893), 
18  Bom.  136;  Morarji  Cullianji  v. 
Nenbai  (1892),  17  Bom.  351 ;  Qangbai 
v.  Thavur  MuUa  (1863),  1  Bom.  H, 
C.  71 ;  Advocate-General  v.  Damothar 
(1852),  Perry’s  “  Oriental  Cases,” 
526 ;  Sib  Chunder  Mullich  v.  Tre- 
poorah  Soondary  Dossee  (1842),  Fulton, 
98,  109. 

4  Good  works;  Bapi  (Bai)  v. 
Jamnadas  Hathimng  (1897),  22  Bom. 
774. 

5  Trikumdas  Damodhar  v.  Haridas 
Morarji  (1907),  31  Bom.  583;  9 
Bom.  L.  R.  560 ;  Sarat  Chandra 
Chose  v.  Pratap  Chandra  Chose  (1912), 
40  Calc.  232. 

6  Qordhan  Das  v  Chunni  Lai  (1901), 
30  All.  111. 

7  Rajendra  Lall  Agarwalla  v.  Raj 
Coomari  Debi  (1906),  34  Calc.  5. 

8  “  Distribution  of  provisions  daily 
to  passers-by,  mendicants  and 
paupers,”  Wilson’s  “  Glossary,”  p. 
449. 

9  Morarji  Cullianji  v.  Nenbai 
(1892),  17  Bom  351 ;  Jamnabai  v. 
Khimji  Vullubdass  (1889),  14  Bom.  L 
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A  direction  that  the  executors  should  “  get  a  {Shiva's  temple  erected  Shiva's 
at  a  reasonable  cost  in  a  suitable  place  within  the  compound  of  the  tomPI<a* 
brick-built  bhaitakhana  house,  inclusive  of  the  building  and  garden 
thereto.”  1 

A  bequest  to  complete  the  building  of  a  temple,  and  to  instal  and  main-  Temple, 
tain  an  idol  therein,2  or  to  establish  a  thakoor  (idol)  at  such  place  as  the 
executor  should  think  fit.3 

A  direction  that  certain  properties  should  be  placed  in  the  hands  of  Worship  of 
named  persons  who  should  spend  the  surplus  income  in  the  worship  and  Kali, 
sheba  of  Kali  after  establishing  an  image  of  the  goddess.4 

A  direction  to  a  trustee  u  to  spend  suitable  sums  at  the  annual  sradhs  Sradhs,  etc. 
or  anniversaries  of  my  father,  mother,  and  grandfather,  as  well  as  of  myself 
after  my  demise,  for  the  performance  of  the  ceremonies  and  the  feeding  of 
the  Brahmins  and  the  poor ;  to  spend  suitable  sums  for  the  annual  con¬ 
tribution  and  gifts  to  the  Brahmins,  pundits  holding  tolls  (native  schools) 
for  (diffusion  of  Sanskrit)  learning  in  the  country  at  the  time  of  the  Doorga 
Pujah  ;  to  spend  suitable  sums  for  the  perusal  of  Mohabharat  and  Pooran, 
and  for  prayer  to  God  during  the  month  of  Kartick.  Should  there  be  any 
surplus  after  the  above  expenditure,  then  I  do  hereby  direct  my  trustee 
to  spend  the  said  surplus  in  the  contribution  toward  the  marriage  of  the 
daughters  of  the  poor  in  my  class  and  of  the  poor  Brahmins  and  towards 
the  education  of  the  sons  of  the  poor  amongst  my  class,  and  of  the  poor 
Brahmins  and  other  respectable  castes  as  my  trustee  shall  think  fit  to 
comply.”  6 

A  direction  to  pay  for  the  worship  of  Siva  on  the  night  called  Sivaratri .G  Sivaratri. 

A  bequest  for  the  maintenance  of  an  Anna  Chatra.7  Anna  Chatra . 


1  Gokool  Nath  Guha  v.  Issur 

Lochun  Boy  (1886),  14  Calc.  22.  See 
JRamtonoo  MvXlick  v.  Bamgopaul 
Mullick  (1829),  1  Knapp.  295.  In  a 
similar  ease  where  the  amount  to 
be  expended  was  left  to  the  absolute 
discretion  of  the  executor  the  Court 
refused  to  give  effect  to  the  bequest, 
Surbomungola  Dabee  v.  MohendronatJi 
Nath  (1879),  4  Calc.  508.  This 

decision  is  not  consistent  with  Parbati 
Bibee  ( Musst )  v.  Bam  Barun  Upadhya 
(1904),  31  Calc.  895 ;  8  C.  W.  N.  653, 
post,  p.  552,  note  1.  See  Gangbai  v. 
Thavar  Moolla  (1863),  1  Bom.  H.  C. 
73;  Sarat  Chandra  Ghose  v.  Pratap 
Chandra  Ghose  (1912),  40  Calc.  232. 

2  Mohar  Singh  v.  Hei  Singh  (1910), 
32  All.  337. 

3  Bojomoyee  Dassee  v.  TroylucJeo 
Mohiney  Dassee  (1901),  29  Calc.  260  ; 
6  0.  W.  3ST.  267. 

4  Bhupati  Nath  Smrititirtha  v.  Bam 
Lai  Maitra  (1909),  37  Calc.  128 ;  14 

a  W.  N.  18. 

3  Dwarkanath  Bymck  v.  Burroda 
P&rsaud  Bysaeh  (187$),  4  Calc.  443 ; 


X  C.  L.  R.  566.  On  appeal  the  Court 
expressed  a  doubt  as  to  whether  the 
bequests  to  pundits  holding  tolls, 
and  for  the  reading  of  the  Mohabharat 
and  Pooran  and  for  prayer  to  God 
were  valid,  but  it  was  unnecessary  to 
decide  the  question.  This  case  was 
followed  in  Lakshmishankar ,  v.  Taij- 
nath  (1881),  6  Bom.  24,  in  which  case 
the  testator  devised  all  his  property 
to  trustees,  directing  them  to  reduce, 
it  into  money,  and  expend  it  in  the 
performance  of  his  funeral  ceremonies, 
and  in  feeding  Brahmins  according 
to  the  custom  of  his  caste.  A  direc¬ 
tion  to  feed  Brahmins  on  a  certain 
day  in  the  year  was  upheld  in  Kedar 
Nath  Dutt  v.  AtuL  Krishna  Ghose 
(1908),  12  C.  W.  N.  1083.  A  different 
view  of  a  somewhat  similar  trust  was 
expressed  in  Sarat  Chandra  Ghose  v. 
Pratap  Chandra  Ghose  (1912),  40 
Calc.  232. 

6  Kedar  Nath  Dutt  v.  Atul  Krishna 
Ghose  (1908),  12  C.  W.  N.  1083. 

7  Advocate-General  v.  Strangman 
(1905),  6  Bom.  L.  B.  56. 


Pujah. 


Cypres 

doctrine* 


Endowment 
mast  be  real. 
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A  bequest  to  such  religious  and  charitable  purposes  as  the  executor 
may  think  proper.1 

A  devise  of  certain  house  property  first  for  the  celebration  of  pujahs 
and  the  worship  of  an  idol,  and  then  that  the  children  of  the  testator 
should  be  allowed  to  live  there.2 

As  to  the  application  of  the  cypres  doctrine  where  there  has  been  a 
failure  of  the  charitable  bequest,  see  Mayor  of  Lyons  v.  Advocate-General 
of  Bengal  (1875),  3  I.  A.  32  ;  1  Calc.  303. 

The  dedication  to  be  effectual  must  be  real,  and  not  merely 
colourable.  It  cannot  be  created  as  a  means  of  keeping  pro¬ 
perty  in  a  particular  family,3  and  thus  evading  the  rule 4 
requiring  a  donee  to  be  a  person  living  at  the  time  of  the  gift 
or  of  the  death  of  the  testator.  It  must  be  an  absolute  gift 
for  a  religious  or  charitable  purpose,  constituting  the  dedicated 
property  inalienable.5 

If  it  be  a  pretended  endowment  to  prevent  creditors  obtaining  relief 
against  the  property  of  their  debtors,  no  effect  can  be  given  to  it.6 7 

The  mere  use  of  the  word  ££  debutter 55  (belonging  to  a  deity) T  or  of  a 
similar  expresssion  is  not  conclusive. 

A  deed  of  trust  must  be  held  to  be  nominal  only  when  no  charity  or 
trust  is  brought  into  existence,  when  there  is  no  proof  of  the  application 
of  the  alleged  endowments  for  the  maintenance  thereof  and  the  whole 
conduct  of  the  parties  is  inconsistent  with  the  hypothesis  of  a  genuine 
trust ;  8  but  if  the  trust  has  once  been  effectually  created,  the  fact  that  the 
parties  have  omitted  to  carry  out  the  conditions  of  the  trust  will  not  in¬ 
validate  it,9  or  permit  the  founder  to  resume  it  as  private  property.10  In 


1  Parbati  {Bibee)  v.  Bam  Barun 
Vpadhya  (1904),  31  Calc.  895;  8 
C.  W.  N.  653,  and  cases  there  cited. 
Contra  Surbomungola  JDdbee  v.  Mo- 
hendronath  Nath  (1879),  4  Calc.  508, 
and  Jamnabai  v.  Dharsey  (1903),  4 
Bom.  L.  R.  893. 

2  Bhuggobutty  Prosonno  Sen  v.  Goo- 
roo  Prosonno  Sen  (1897),  25  Calc.  112. 

3  Promotho  Bassee  v.  Radhika 
Persaud  Nutt  (1875),  14  B.  L.  R.  175. 
Where  there  is  a  real  dedication  it  is 
not  vitiated  by  a  provision  that  a 
portion  of  the  proceeds  be  paid  to 
members  of  the  family  who  are 
managers  of  the  endowment:  Jadu 
Nath  Singh  v.  Thakur  Sita  Ranji 
(1917),  21  C.  W.  1ST.  552. 

4  Ante,  pp.  533-537. 

5  Ear  a  Sunder  Majumdarv.  Basunta 
Kumar  Roy  (1904),  9  C.  W.  N.  154. 

6  Ram  Chandra  Mukerjee  v.  Ranjit 
Singh  (1899),  27  Calc.  242,  at  pp.  249, 
250. 

7  Shama  Oman  Nandi  v.  Abhiram 


Goswami  (1906),  33  Calc.  511;  10 
C.  W.  N.  738. 

8  Roop  Laul  v.  Lakshmi  Doss  (1905), 
‘29  Mad.  1 ;  Suppammal  v.  Collector 
of  Tanjore  (1889),  12  Mad.  387.  See 
Madhub  Chandra  Bera  v.  Sarat 
Kumari  Debi  {Srimati  Rani )  (1910), 

15  c.  w.  hr.  126. 

9  See  Suppammal  v.  Collector  of 
Tanjore  (1889),  12  Mad.  387,  at  p. 
391 ;  Gordhan  Das  v.  Ghunni  Lai 
(1907),  30  All.  Ill,  at  pp.  114,  115; 
Juggui  Mohini  Dossee  v.  Sokheemoney 
Dossee  (1871),  14  M.  I.  A.  289,  at 
p.  306 ;  10  B.  L.  R.  19,  at  pp.  33,  34  ; 
17  W.  R.  41,  at  p.  44;  Madhub 
Chandra  Bera  v.  Sarat  Kumari  Debi 
{Rani)  (1910),  15  C.  W.  N.  126; 
Kashesliuree  Dossee  v.  Krishnaka- 
minee  Dossee  (1863),  2  Hay,  557. 

10  Gopeenath  Chowdhry  v.  Gooroo 
Dass  Surma  (1872),  18  W.  R.  C.  R. 
472 ;  Ram  Narain  Singh  v.  Ramoon 
Paurey  (1874),  23  W.  R.  C.  R.  76 ; 
see  post,  p.  554.  As  to  the  power  of 


CHAP.  XIX.] 


TEEMS  OE  ENDOWMENT. 


S53 


that  case  the  persons  interested  must  take  steps  to  enforce  the  performance 
of  the  trust.1 

The  dedication  must  be  clearly  proved.2  Proof  of 

“  Where  the  trust  itself  is  one  declared  by  word  of  mouth  by  a  person  dedication, 
at  the  point  of  death,  and  is  in  terms  by  no  means  clearly  indicating  an 
intention  on  the  part  of  the  donor  to  deprive  his  family  of  all  substantial 
enjoyment  of  his  property,  the  Court  may  fairly  require  the  fullest  proof 
in  support  of  such  a  trust.”  3 

“  Before  it  can  be  established  that  lands  have  been  endowed  in  per¬ 
petuity,  so  that  they  can  never  he  sold  and  must  be  tied  up  in  perpetuity, 
some  clear  evidence  of  an  endowment  must  be  given.”  4 

A  mere  purchase  of  land  in  the  name  of  an  idol  does  not  by  itself  create 
an  endowment.5 

When  the  question  is  whether  an  alleged  endowment  is  real  or  fictitious,  Mode  of 
the  mode  of  dealing  with  the  property  by  the  donor  and  his  successors  is  dealing  with 
an  important  matter  for  consideration.6  The  application  of  the  proceeds  1  ^ 
of  property  for  the  benefit  of  an  endowment  by  the  founder  or  his  heir  is 
evidence  of  the  existence  and  of  the  bond  fide  character  of  the  endowment,7 
but  the  mere  fact  that  a  portion  of  the  profits  of  land  has  been  used  for 
the  worship  of  an  idol  is  not  conclusive  as  to  the  existence  of  an  endow¬ 
ment.8  It  is,  however,  a  fact  which  may  well  be  taken  into  consideration  * 
when  the  intention  of  the  founder  has  to  be  gathered  from  an  ancient 
document  expressed  9  in  ambiguous  language. 

An  incidental  decision  as  to  the  validity  of  a  debutter  grant  in  a  re-  Resumption 
sumption  proceeding  may  be  some  evidence,  at  any  rate,  of  a  claim  to  proceeding, 
such  grant.10 

The  terms  of  an  endowment  will  ordinarily  be  ascertained  Evidence  oi 
from  the  instrument  of  creation,  or  if  the  creation  be  by  word  dowment!n’ 


the  members  of  a  family  to  repudiate 
an  endowment  for  a  family  idol,  see 
post,  p.  574. 

1  Hemangini  Dcisi  v.  Nobin  Chand 
Ghose  (1882),  8  Calc.  788  ;  11  C.  L.  R. 
370 ;  Brojomohun  Voss  v.  Hurrololl 
Doss  (1880),  5  Calc.  700  ;  6  C.  L.  R. 
58  ;  Panchcowrie  Mull  v.  Ghumroolall 
(1878),  3  Calc.  563 ;  2  C.  L.  R.  121 ; 
Ramnarain  Singh  v.  Ramoon  Paurey 
(1874),  23  W.  R.  C.  R.  76. 

2  Doorganath  Roy  ( Konwur )  v. 
Ramchunder  Sen  (1870),  4  I.  A.  52 ; 
2  Calc.  341. 

3  Bipro  Prosad  Mytee  v.  Kerne 
Doyee  {Mussamut)  (1865),  3  W.  R. 
C.  R.  165,  at  p.  167  ;5W.R.  C.  R.  82. 

4  Brojosoondery  Delia  [Maharanee)  v. 
Luchmee  Koonwaree  {Ranee)  (1873),  15 
B.  L.  R.  176,  note  ;  20  W.  R.  C.  R.  95. 

6  Ibid.  See  Bipro  Prosad  Mytee  v. 
Kenae  Doyee  {Mussamut)  (1865),  3 
W.  R.  C.  R.  165. 

6  Ram  Chandra  Muherjee  v.  Ranjii 


Singh  (1899),  27  Calc.  244,  at  p.  252  ; 
4  C.  W.  N.  405,  at  p.  410. 

7  Gunga  Narain  Sircar  v.  Brinda - 
bun  Chunder  Kur  Chowdhry  (1865), 

3  W.  R.  C.  R.  142 ;  Muddun  Lai  r. 
Komal  Bibee  {Srcemutty)  (1867),  8 
W.  R.  C.  R.  42  ;  Madhub  Chandra 
.Berra  v.  Sarat  Kumari  Debi  ( Srirrwii 
Rani)  (1910),  15  C.  W.  N.  126. 

8  See  Ram  Pershad  Doss  Adhikaree 
v.  Sreehuree  Doss  Adhikaree  (1872), 
18  W.  R.  C.  R.  399 ;  Narain  Persad 
Mytee  v.  Roodur  Narain  Mangle 
(1863),  2  Hay,  490.  See  Doorganath 
Roy  {Konurar)  v.  Ram  Chunder  Sen 
(1876),  4  I.  A.  52  ;  2  Calc.  341. 

9  Abhiram  Gwvximi  v.  Shyama 
Charan  Nandi  (1909),  36  I.  A.  148; 
30  Calc.  1003 ;  14  C.  W.  N.  1. 

10  Madhub  Chandra  Bera  v.  Sarat 
Kumari  Debi  {Srimati  Rani)  (1910), 
15  C.  W.  H.  126,  explaining  Budh 
Singh  Dhudhuria  v.  Niradburan  Roy 
(1905),  2  C.  L.  J.  431. 
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Settlement  of 
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Variation  of 
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of  mouth  by  the  statement  of  the  endower  at  the  time  of  the 
creation.  When  the  terms  of  the  deed  of  endowment  are 
ambiguous,1  or  where  from  lapse  of  time  or  for  other  reasons 
such  evidence  is  not  obtainable,  the  terms  can  be  ascertained 
from  the  practice  of  the  endowment,  or  from  the  practice  of 
similar  endowments. 

The  mode  in  which  offices  connected  with  an  endowment  have  been 
held  is  evidence  of  the  terms  of  the  endowment.2 

When  a  testator,  having  expressed  a  clear  intention  to  create 
a  trust,  has  failed  to  indicate  the  means  by  which  the  trust  is 
to  be  carried  out,3  or  when  for  other  reasons  it  is  necessary  so 
to  do,4  the  Court  will  settle  a  scheme  for  the  management  of  a 
religious  or  charitable  endowment.5 

Such  scheme  should  give  due  consideration  to  the  established  practice 
of  the  institution,  to  the  position  of  persons  connected  with  it,  and  the 
interests  of  the  body  of  persons  for  whose  benefit  the  trust  was  created.6 

“  The  first  thing  to  be  done  is  to  take  an  account  of  the  trust  property. 
Much  must  depend  upon  the  result  of  that  account.  Until  the  trust  funds 
are  ascertained  it  seems  impossible  that  any  scheme  can  be  settled.”  7 

A  scheme  passed  by  the  Court  is  liable  to  variation  for  good  cause 
shown,8  but  only  by  the  Court  which  passed  the  scheme.9 

The  Privy  Council  will  only  interfere  with  a  scheme  framed  by  a  High 
Court,  if  the  discretion  has  been  improperly  exercised  or  the  High  Court  has 
not  given  consideration 'to  matters  which  ought  to  have  been  considered.10 

A  founder  or  his  descendants  cannot  revoke  an  endowment 
which  has  been  validly  created.11 


1  Kulada  Prosad  Deghoria  v. 
Kalidas  Naik  (1914),  42  Calc.  536 ; 
19  C.  W.  N.  542. 

2  See  Nimaye  Churn  Pojaree  v. 
Mooroolee  Chowdhry  (1864),  1  W.  R. 
C.  R.  108. 

3  Pmfulla  CJimider  Mullich  v. 
Jogendm  Nath  Sreemany  (1905),  9 
C.  W.  N.  528. 

4  See  ante ,  p.  550. 

5  Prayaga  Doss  Jee  Vam  v.  Tim* 
mala  Sriranga  Chqrylu  Varu  (1907), 
34 1.  A.  78 ;  31  Mad.  138  ;  11  C.  W.  N. 
442 ;  9  Bom.  L.  R.  588 ;  S.  C.  in 
Court  below  (1905),  28  Mad.  319; 
Thackersey  Deioraj  v.  Eurbhum  Nursey 
(1883),  8  Bom.  432. 

6  Cl,  Mahomed  Ismail  Ariff  v.  Ahmad 
Moolla  Dawood  (1916),  43  I.  A.  127. 

7  Chotalal  Lakhmiram  v.  Manohar 

Ganesh  Tambekar  (1899),  26  I.  A. 


199 ;  24  Bom.  50 ;  4  C.  W.  N.  23 ; 
2  Bom.  L.  R.  510 ;  S.  C.  in  Court 
below  (1887),  Manohar  Ganesh  Tam - 
bekar  v.  Lakhmiram  Govindram ,  12 
Bom.  247. 

8  Pray  ay  Doss  Ji  Varu  Mahant  v. 
Tirumala  Srirangacharlavaru  (1905), 
28  Mad.  319 ;  S.  C.  on  appeal  (1907), 
34  I.  A.  78;  31  Mad.  138;  11 
C.  W.  1ST.  442 ;  5  Bom.  L.  R.  588 ; 
Damodarbhat  v.  Bhogilal  Karsondas 
(1899),  24  Bom.  45. 

9  Umeschandra  Datla  v.  Bavaneswar 
Prasad  Singh  (1912),  17  C.  W.  N.  841, 

10  Sevak  Kirypashankar  Daji  v.  Go- 
palrao  Manshar  Tambekar  (1912),  15 
Bom.  L.  R.  13. 

11  Juggut  Mohirvi  Dossee  v.  Sokhee- 
money  Dossee  (1871),  14  M.  I.  A.  289, 
at  p.  302  ;  10  B.  L.  R.  19,  at  p.  31 ; 
17  W.  R.  C.  R.  41,  at  p.  43. 
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As  to  endowments  for  family  idols,  see  post,  p.  574. 

The  mere  fact  that  the  worship  has  not  been  properly  performed  or  the 
terms  x>f  the  endowment  carried  out  does  not  give  a  right  to  recover 
possession.1 

The  religious  purposes  for  which  religious  endowments  are  Purposes  of 
ordinarily  created  by  Hindus  are  for  the  worship  at  temples,  endo^ents. 
or  for  mutts  or  asthals  (monastic  institutions  devoted  to  the 
teaching  of  different  systems  of  Hindu  religious  philosophy). 

“  The  two  classes  of  institutions,  viz.  temples  and  mutts,  are  supple¬ 
mentary  in  the  Hindu  ecclesiastical  system,  both  conducing  to  spiritual 
welfare,  the  one  by  affording  opportunities  for  prayer  and  worship,  the 
other  by  facilitating  spiritual  instruction  and  the  acquisition  of  religious 
knowledge,  the  presiding  element  being  the  deity  or  idol  in  the  one,  the 
learned  and  pious  ascetic  in  the  other.”  2 

Endowments  for  the  worship  of  a  public  or  of  a  private  Endowment 
deity  3  are  permitted  by  Hindu  law,4  even  when  the  idol  be  not  deity, 
in  existence  or  established,5 

The  deity  of  a  temple  is  considered  as  a  personality  holding  Proprietary 
proprietary  rights.0 

According  to  Hindu  notions,  when  an  idol  has  been,  so  to  say, 
consecrated  by  the  appropriate  ceremony  performed,  and  munira  pro¬ 
nounced  the  deity  of  which  the  idol  is  the  visible  image,  resides  in  it, 
and  not  in  any  substituted  image,  and  the  idol,  so  spiritualised, 
becomes  what  is  called  a  juridical  person.7  A  suit  cannot,  however, 


1  MohesJi  CJmnder  Chuckerbutty  v. 
Koylash  CJmnder  Chuckerbutty  (1869), 
II  W.  R.  C.  R.  443;  cases  ante , 
]j.  552,  note  10,  and  p.  553,  note  1. 

2  Vidyapurna  TirtJm  Swami  v. 
Vidyanidhi  Tirtha  Swami  (1904),  27 
Mad.  435,  at  p.  454. 

3  The  endowment  is  in  favour  of 
the  deity,  not  of  the  image. 

4  Bupa  Jagshet  v.  Krishnaji  Oovind 
(1884),  9  Bom.  169  ;  Prafulla  Chunder 
Mullick  v.  Jogend/ra  Nath  Sreemany 
(1905),  9  0.  W.  N.  529.  See  Shibes - 
suree  Delia  {Maharanee)  v.  MotJworu- 
nath  Acharjo  (1869),  13  M.  I.  A.  270  ; 
13  W.  R.  P-  0.  18  ;  Prosunno  Kumari 
Debya  v.  Golab  CJiand  Baboo  (1875), 
2  I.  A.  145 ;  14  B.  L.  R.  450 ;  23 
W.  R.  C.  R.  253  ;  ManoJuzr  Ganesh 
Tambelcar  v.  Lakhmiram  Govindram 
(1887),  12  Bom,  247 ;  S.  C.  on  appeal 
Chotalal  Lakhmiram,  v.  Manohar  Ga¬ 
nesh  Tambekar  (1899),  26  I.  A.  199; 


24  Bom.  50  ;  4  C.  W.  N.  23  ;  2  Bom. 
L.  R.  516. 

6  Bhupati  Nath  SmrititirtJia  v. 
Bam  Lai  Maitra  (1909),  37  Calc.  128  ; 
14  C.  W.  N.  18  ;  ante,  p.  539,  note  3. 

6  TJiackersey  Dewraj  v.  HurbJmm 
Nursey  (1883),  8  Bom.  432  at  p.  456 ; 
Tulsidas  Mahanta  v.  Bejoy  KisJiore 
SJiome  (1901),  6  C.  W.  N.  178; 
bajirao  v.  Luxmandas  (1903),  5  Bom. 
L.  R.  932 ;  Shibessouree  Delia 
{Maharanee)  v.  MotJiooranath  Acharjo 
(1869),  13  M.  L  A.  270.  at  p.  273 ;  13 
W.  R.  P.  a  18,  at#.  19. 

7  Doorga  Proshad,  Doss  v.  SJico 
ProsJvad  PandaJi  (1880),  7  C.  L.  R.  278 ; 
approved  of  in  Vidyapurna  Tirtha 
Swami  v.  Vidyanidhi  Tirtha  Swami 
(1904),  27  Mad.  435,  at  p.  440 ; 
(it  was  held  in  that  case  that  a 
plaintiff  claiming  debutter  land  which 
together  with  the  idol  was  in  the 
possession  of  the  defendant,  must 
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be  brought  or  defended  in  the  name  of  the  idol.1  It  must  be  brought 
by  the  manager,2 

46  If  the  image  is  cracked,  broken,  mutilated,  or  lost  it  may  be  sub¬ 
stituted  by  a  new  one  duly  consecrated.3  Fresh  consecration  or  substitution 
is  also  necessary  if  the  image  be  polluted  in  any  way.  Removal  from  the 
temple  amounts  to  pollution  in  the  case  of  an  image  of  Siva  only  in  some 
cases.  A  new  image  cannot  be  substituted  when  the  original  one  is  free  from 
any  defect  of  the  kind  mentioned.  Nor  can  the  old  image  be  replaced  by  a 
new  one,  by  reason  of  the  occurrence  of  any  defect  therein,  such  as  cracking, 
when  it  is  an  ancient  image  believed  to  have  been  established  by  a  God, 
or  by  a  saint,  or  by  an  Asura,4  or  by  a  remote  ancestor  of  a  family,  or  when 
its  origin  is  unknown.  Nor  is  a  new  image  necessary  if  it  can  be  restored 
by  rejoining  its  broken  parts  together,  as  when  the  same  is  metal,  and  a 
limb  is  severed.  When  an  image  is  to  be  replaced  by  a  new  one,  it  must 
be  done  as  soon  as  possible, for  the  damaged  image  ceases  to  be  the  God, 
and  cannot  be  worshipped  in  those  cases  in  which  the  substitution  of  a 
new  image  is  necessary.”  5 

A  gift  to  a  trustee  either  by  an  instrument  inter  vivos  or  by  will  for  the 
purpose  of  establishing  and  dedicating  a  non-existing  idol  is  valid. 6 


Trustee  or  Manager . 

Although  the  appointment  of  a  trustee  may  not  be  in  law 
necessary  for  the  valid  creation  of  an  endowment,7  it  follows 
from  the  nature  of  the  things  that  there  must  be  a  trustee, 
manager,  or  other  person  charged  with  its  administration.8 


claim  the  idol  also) ;  Jagadindra  Nath 
Roy  Bahadur  ( Maharajah )  v.  Hemanta 
Kumari  Debt  {Rani)  (1904),  31  I.  A. 
203,  at  pp.  209,  210 ;  32  Calc.  129, 
at  pp.  140,  141 ;  8  C.  W.  N.  809,  at 
p.  820  ;  6  Bom.  L.  R.  765 ;  Bhuggo- 
butty  Prosonno  Sen  v.  Oooroo  Prosonno 
Sen  (1897),  25  Calc.  112,  at  p.  127; 
Bali  Panda  v.  Jadumoney  Santra 
(1910),  38  Calc.  284 ;  15  C.  W.  N.  36. 

1  J odhi  Rai  v.  Basdeo  Prasad 
(1911),  33  All.  735,  overruling  Raghu - 
nathji  Maharaj  ( Thahur )  v.  Shah  Lai 
Chand  (1897),  19  All.  330. 

2  Post,  p.  563. 

3  The  destruction  or  mutilation 
of  the  image  does  not  affect  the 
endowment;  Bijoy  Chand  Mahatab 
v.  Kali  Pada  Chatter jee  (1913),  41 
Calc.  57;  17  C.  W.  N.  1013. 

4  Evil  spirit. 

6  G.  C.  Sarkar’s  <c  Hindu  Law,” 
3rd  ed.,  p.  441,  and  texts  there  cited. 
See  Boorga  Proshad  Bass  v.  Sheo 
Proshad  Pandah  (1880),  7  C.  L.  R, 


278,  at  p.  281. 

6  Bhupati  Nath  Smrititirtha  v.  Ram 
Lai  Moitra  (1909),  37  Calc.  128 ;  14 
C.  W.  N.  18,  overruling  Upendra  Lai 
Boral  v.  Hem  Chundra  Boral  (1897), 
25  Calc.  405;  1  C.  W.  N.  295; 
Rojomoyee  Bassee  v.  Troylulcho  Mo - 
hiney  Bassee  (1901),  29  Calc,  260 ; 
6  C.  W.  N.  269,  and  Nogendra  Nandini 
Bassi  v.  Benoy  Krishna  Beb  (1902), 
30  Calc.  521 ;  7  C.  W.  N.  121 ;  Molar 
Singh  v,  Het  Singh  (1910),  32  All. 
337 ;  Chatarbhuj  v.  Chatarjit  (1911), 
33  All.  253.  As  to  a  gift  to  an  un¬ 
named  idol,  see  ante,  p.  539,  note  3. 

7  See  Bhuggobutty  Prosonno  Sen  v. 
Gooroo  Prosonno  Sen  (1897),  25  Calc. 
112 ;  Manohar  Ganesh  TambeTcar  v. 
Lahhmiram  Govindram  (1887),  12 
Bom.  247,  at  p.  263. 

s  See  Koonla  Kant  Ghosal  v.  Ram 
Huree  Nund  Gramee  (1827),  4  Ben. 
Sel.  R.  196,  at  p.  200  (new  edition  247, 
at  p.  252). 
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A  woman  could  not,  as  such,  be  excluded  from  the  management  of  Females, 
endowed' property,  but  she  is  incompetent  to  discharge  spiritual  duties.1 

There  is  nothing  to  prevent  the  person  who  creates  the  Endow  may 
endowment  constituting  himself  a  trustee.  be  trustee> 

It  does  not  follow  that  where  an  endowment  is  created  without  a  trustee 
the  person  creating  the  endowment  is  liable  as  trustee.2 

When  no  endowment  or  trust  has  been  created,  there  is  no  obligation  No  obligation 
to  provide  for  the  expenses  of  a  family  idol3  whore  no 

endowment. 

A  trust  is  not  necessary  in  law  for  the  purpose  of  effecting  Trust, 
a  dedication  to  an  idol ; 4  but  as  it  is  only  in  an  ideal  sense  that 
property  can  be  said  to  belong  to  an  idol,  the  possession  and 
management  of  it  must  in  the  nature  of  things  be  entrusted  to 
some  person  as  trustee  or  manager.5 * 

The  person  to  whom  the  management  and  superintendence  shebmt. 
of  an  endowed  temple  or  idol  and  of  the  worship  are  entrusted 
is  called  the  Shebait 

The  shebait  has  not  the  legal  property,  but  only  the  title  of  manager, 
of  a  religious  endowment.7  The  property  is  vested  in  the  deity.8  His 
successor  is  not  entitled  to  letters  of  administration  of  the  property.9 

The  shebait  is  entitled  to  the  custody  of  the  idol  and  its  property.  Custody  of 
As  to  tho  limitation  in  a  suit  by  him  for  such  custody,  see  Bali  Panda  v.  id°l. 
Jadvmani  Santra ,  [1910]  15  C.  W.  N.  36. 

The  right  of  a  shebait  or  of  a  priest  to  offerings  made  to  the  idol  would  Right  to 

offerings. 


1  See  J anoJci  Debi  ( Srimati )  v. 
Gojpal  Acharjia  {Sri)  (1882),  10  I.  A. 
32  ;  9  Calc  766 ;  13  C.  L.  R.  30  ; 
Joy  Deb  Surmah  v  Buroputty  Surmah 
(1871),  16  W.  R.  C.  R.  282  ;  Surendra 
Keshav  Boy  v.  Doorgasundari  Dassee 
(1892),  19  I.  A.  108,  at  p.  128 ;  19 
Calc.  513,  at  pp.  531,  532  ;  Keshavbhat 
v.  BhagiratUbai  (1866),  3  Bom.  H.  C. 
A.  C.  75 ;  Sundaramhal  Ammal  v. 
Yogavanaguruhhal  (1914),  38  Mad. 
850 ;  Bajestoari  Ammal  (Baja)  v. 
Subramania  Archaha/r  (1915),  40  Mad. 
105. 

2  Baghubar  Dial  v.  Kesho  Bamanuj 
Das  (1888),  11  All.  18  ;  Bam  Pershad 
Doss  Adhikaree  v.  Sreehuree  Doss 
Adhiharee  (1872),  18  W.  R.  C.  R.  399. 

8  Sham  Lai  Set  v.  Euro  Soonduree 
Goopta  (1866),  5  W.  R.  C.  R.  29. 

4  Manohar  Ganesh  Tambehar  v. 

Lahmiram  Govindram  (1887),  12  Bom. 

247,  at  p.  265;  S.  C.  on  appeal 


Ghotalal  Lahhmiram  v.  Manohar 
Ganesh  TambeTcar  (1899),  26  I.  A. 
199  ;  24  Bom.  50  ;  4  C.  W.  N.  23  ; 

2  Bom.  L.  R.  516 ;  BhuggdbuUy 
Prosonno  Sen  v.  Gooroo  Prosonno  Sen 
(1897),  25  Calc.  112. 

5  Prosunno  Kumari  Debya  v.  Golab 
Chand  Baboo  (1875),  2  I.  A.  145,  at 
p.  152 ;  14  B.  L.  R.  450,  at  p.  459  ; 

23  W.  R.  C.  R.  253,  at  pp,  255,  256  ; 
ante,  p.  556. 

6  See  Wilson’s  “  Glossary,”  p.  476. 

7  SMbessouree  Debia  (Maharanee) 
v.  Mothooranatfo  Acharjo  (1869),  13 
M.  I.  A.  270,  at  p.  273 ;  13W.B.  P.  C.  * 
18,  at  p.  19 ;  Babajirao  v.  Luxmandas 
(1903),  5  Bom.  L.  R.  932  ;  Batnendra 
Lai  Mitter  v.  Corporation  of  Calcutta 
(1913),  41  Calc.  104. 

8  Ante,  p.  555. 

9  Cf.  Jib  Lai  Gir  ( Mohunt )  v.  Jag  a 
Mohan  Gir  ( Mohunt )  (1898),  16  C. 
W.  N.  798. 
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depend  upon  the  nature  of  such  offerings.  Where  they  are  of  a  perishable 
nature,  such  as  articles  of  food,  they  would  be  appropriated  by  the  priest 
or  by  the  nearest  Brahmin  available ;  but  where  the  idol  is  an  ancient 
one  permanently  established  for  public  worship,  and  the  offerings  are 
generally  of  a  more  or  less  permanent  character,  being  coins  and  other 
metallic  articles,  in  the  absence  of  any  custom  or  express  declaration  by 
tho  owner  to  the  contrary,  they  are  taken  to  be  intended  to  contribute  to 
the  maintenance  of  the  shrine  with  all  its  rites,  ceremonies,  and  charities, 
and  not  become  the  personal  property  of  the  priest.1 


Eight  to 
possession,  and 
management. 


The  possession  and  management  of  the  dedicated  property 
and  the  office  are  vested  in  the  shelait 2  or  other  manager. 


The  Court  can  in  a  proceeding  under  s.  145  of  the  Criminal  Procedure 
Code  (V.  of  1898)  declare  the  possession  of  a  temple,  but  not  of  the  offer¬ 
ings  3  or  of  the  right  to  act  as  priest.4 

Although  he  is  only  a  manager,  all  transactions  including  litigation 
are  carried  on  by  him  in  his  own  name.5 
l  As  to  suits  brought  by  him,  see  post,  p.  563. 

He  is  not  only  empowered  but  is  bound  to  do  whatever  is 
necessary  for  the  benefit  or  preservation  of  the  properties  of 
the  idol 6  or  of  the  endowment. 


As  to  his  power  to  alienate  the  property,  see  post ,  p.  564. 

Reimburse-  A  manager,  or  trustee,7  or  his  executor  after  his  death,  is  entitled  to  be 
ment*  reimbursed  from  the  trust  estate  all  sums  properly  expended  by  him  as 

manager,  including  moneys  properly  expended  by  him  in  defending  his 
position  as  shebciit  against  an  unsuccessful  claimant  to  the  office.8 

In  the  case  of  a  suit  by  the  executor  of  the  manager,  the -period  of 
limitation  is  six  years,9 


1  Girijcinund  Datta  JJia  v.  Saila- 
janund  Datta  Jha  (1896),  23  Calc. 
645,  at  p.  655.  As  to  an  account  of 
the  offerings,  see  post,  p.  560.  As  to 
tho  right  of  Agradani  Brahmins  to 
things  given  away  at  a  sradh,  see 
Dari  Churn  Agradani  v.  Sasti  Churn 
Agradani  (1910),  14  C.  W.  N.  1005. 

2  Jagadindra  Nath  Roy  Bahadur 
{Maharaja)  v.  HemarUa  Kumar  a  Debi 
(Rani)  (1904),  31  I.  A.  203 ;  32  Calc. 
129 ;  8  C,  W.  N.  809 ;  6  Bom.  L.  R. 
765 ;  Kunjamani  Dossi  v.  Nikunja 
Bihari  Das  (1915),  20  C.  W.  N.  314. 

3  Bam  Bar  an  Pathak  v.  Raghu 
Nandan  Gir  (1910),  38  Calc.  387. 
Cf.  Kader  Batcha  v.  Kader  Balcha 
Rowthan  (1965),  29  Mad,  237. 

4  Gmrayn  Qhgsal  W  Befm/i  I)a^ 


(1910),  37  Calc.  578. 

5  Juggodumba  Dossee  v.  Puddo - 
money  Dossee  (1875),  15  B.  L.  R.  31 8, 
at  p.  330  ;  Vidyapurna  Tirtha  Swami 
v.  Vidyanidhi  Tirtha  Swami  (1904), 
27  Mad.  435,  at  p.  442  ;  Babajirao  v. 
Luxmandas  (1903),  5  Bom.  L.  R.  932. 

6  Pramada  Nath  Roy  v.  Poorna 
Chandra  Roy  (1908),  35  Calc.  691,  at 
p.  698  ;  12  C.  W.  N.  550,  at  f>.  557. 

7  Narayanans.  Lakshmanan {IQ1S)9 
39  Mad.  456. 

8  Peary  Mohan  Mukerji  v.  Norendra 
Nath  Mukerji  (1909),  37  I.  A.  27; 
37  Calc.  229 ;  14  C.  W.  N.  261. 

9  Ibid.  Act  XV.  of  1877  (Limita¬ 
tion  Act),  Sch.  II.,  Art.  120 ;  Act  IX, 
of  1908?  Sch.  I,  Art.  120, 
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“  As  regards  the  property,  the  manager  is  in  the  position  of  a  trustee,  Position  of 
But  as  regards  the  service  of  the  temple  and  the  duties  that  appertain  to  managcr* 
it  he  is  rather  in  the  position  of  the  holder  of  an  office  or  dignity  which 
may  have  been  originally  conferred  on  a  single  individual,  but  which  in 
oourse  of  time  has  become  vested  by  descent  in  more  than  one  person.”  1 
A  trustee  or  manager  has  power  to  dismiss  servants  of  the  temple  for 
misconduct. 2 

“  It  is  the  duty  of  the  trustee  or  manager  to  maintain  the  To  follow 
customary  usages  of  the  institution,  and  if  he  fails  to  do  so  he  2Sgemary 
is  .  .  .  guilty  of  a  breach  of  trust,  and,  still  more  so,  if  he 
deliberately  attempts  to  effect  a  vital  change  of  usage  and 
make  it  binding  on  the  worshippers  by  obtaining  a  decree  of 
the  Court  to  establish  it.”  3 


He  may  bo  restrained  by  injunction  from  making  any  unjustifiable 
changes  which  would  affect  the  character  of  the  temple  as  a  religious 
institution.4 

In  the  absence  of  an  express  injunction  by  the  founder,  a  Court,  where 
it  is  necessary,  may  permit  a  shebait  to  remove  the  idol  to  his  house  to 
remain  there  during  his  turn  of  worship.5 

Where  any  details  of  the  management  are  regulated  by  custom,  such 
custom  should,  if  reasonable,  be  followed,  as,  for  instance,  a  custom  as  to 
the  fund  from  which  repairs  are  to  he  provided.6 

Where  there  are  joint  managers  they  must  execute  the  duties  of  their  Joint 
office  jointly.7  ^  .  managers. 

A  decision  of  the  majority  of  the  trustees  of  a  public  trust,  arrived  at  Decision  of 
in  the  fair  exercise  of  their  powers,  and  after  fair  consideration  by  all  of  ^teesT  °f 
them,8  binds  the  minority  in  matters  connected  with  the  management  of 
the  trust  property,  yet  it  does  not  bind  them  in  matters  which  are  ultra 
vires  and  beyond  the  proper  sphere  of  the  trust.8 

The  manager  must  apply  the  income  to  the  purposes  of  the 
endowment. 


1  Mamanatha n  Chetti  v.  Murugapa 
Chetti  (1906),  33  I.  A.  139,  at,p.  144 ; 
29  Mad.  283,  at  p.  289  ;  10  C.  W.  N. 
824,  at  p.  829  ;  8  Bom.  L.  R.  598. 

2  Sesliadri  Aiyangar  v.  Manga 

Bhaitar  (1911),  35  Mad.  631.  As  to 

the  position  of  a  superintendent,  see 

Mam  Charan  Bajpai  v.  Mahhal  Das 

Mookerjee  (1913),  41  Calc.  19;  17 

C.  W.  N.  1045. 

8  Judgment  of  the  Madras  High 
Court  in  Sankaralinga  Nadan  v. 
Majeswara  Dorai  (1908),  35  I.  A.  176, 
at  p.  180  ;  12  C.  W,  N.  940,  at  p.  951. 
See  Vidyapuma  TirtJia  Swami  v. 
Yidyanidhi  Tirtha  Swami  (1904),  27 
Mad.  435,  at  pp.  454,  455t 


4  Krishnasami  Ayyangar  v.  Sama - 
ram  Singrachariar  (1906),  30  Mad. 
158. 

5  Ram  Soonder  Thalcoor  v.  Taruch 
Chunder  TurkorutTmn  (1872),  19  W.  R. 
C.  R.  28. 

6  VytHlinga  Pandara  Sannadhi  v 
Soonasundara  Muclaliar  (1893),  17 
Mad.  199. 

7  See  Abdul  Gofur  Mandal  v.  XJma- 
Jcanta  Pandit  (1914),  19  C.  W.  N.  260 

8  Charavur  Teramaih  v.  Urath 
Lakshmi  (1883),  6  Mad.  270  Kurikan 
v.  MoortH  (1910),  34  Mad.  406. 

8  Samaram  Singarachariar  v.  Krish- 
naswami  Ayyangar  (1902),  referred 
to  at  30  Mad.  103, 
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As  to  the  powers  of  the  heads  of  mutts,  see  post,  pp.  561,  562. 

Where  there  was  a  loud  fide  dispute  as  to  the  succession  to  the  office  of 
ojha  or  high  priest  of  a  temple,  the  Court  upheld  an  arrangement  by  which 
a  sum  of  money  was  to  be  paid  out  of  the  offerings  to  one  of  the  claimants.1 2 

A  shebaii  or  other  manager  or  trustee  is  liable  to  account  in 
respect  of  his  management  of,  or  dealing  with,  the  property,3 * 
including  offerings  received  on  account  of  an  idol,  or  gifts 
made  to  the  institution.3 

The  votary  “  must  needs  be  and  is  concerned  in  the  maintenance  of  a 
decent  and  orderly  worship.  He  is  interested,  too,  in  the  honour  and 
respect  of  the  deity  he  reveres.  ...  He  desires  a  regular  and  continuous 
or  at  least  a  periodical  round  of  sacred  ceremonies,  which  might  fail  if  the 
offerings  of  past  years  were  all  squandered,  while  those  of  any  given  year 
fell  short.55  4 

The  constitution  and  rules  of  religious  brotherhoods  attached 
to  Hindu  temples  are  by  no  means  uniform  in  their  character, 
and  the  important  principle  to  be  observed  by  the  Courts  is 
to  ascertain,  if  that  be  possible,  the  special  laws  and  usages 
governing  the  particular  community  whose  affairs  become  the 
subject  of  litigation,  and  to  be  guided  by  them.”  5 

A  mutt  or  muitam  (a  monastic  religious  institution  devoted  to 
the  teaching  of  the  different  systems  of  Hindu  religious  philo¬ 
sophy)  is  presided  over  by  a  head  who  is  variously  called  a 
mohunt,  a  swami,  a  gosavi,  a  sannyasi  (if  a  Brahmin),  a  paradasi 
(if  a  Sudra),  or  a  jeer* 

“  The  origin  of  muttams  is  ordinarily  as  follows :  A  preceptor  of  religious 
doctrine  gathers  around  him  a  number  of  disciples  whom  he  initiates  into 
the  particular  mysteries  of  the  order,  and  instructs  in  his  religious 
tenets.  Such  of  these  disciples  as  intend  to  become  religious  teachers. 


1  Girijanund  Datta  Jha  v.  Saila- 
janund  Latta  Jha  (1896),  23  Calc.  645. 

2  Even  if  he  is  himself  the  founder 
of  the  endowment,  Thackersey  Detoraj 
v.  Hurbhum  Uumey  (1883),  8  Bom. 
432. 

3  Manohar  Ganesh  Tambekar  v. 
Lakhmiram  Govindram  (1887),  21 
Bom.  247,  at  pp.  261,  262 ;  S.  C.  on 
appeal  Chotalal  Lakhmiram  v.  Mano¬ 
har  Ganesh  Tambekar  (1899),  26  I.  A. 

199 ;  24  Bom.  60  ;  4  C.  W.  N.  23 ;  2 
Bom.  L.  R.  516 ;  ante,  pp.  657,  658 ; 

Jugal  Kishore  v.  Lakshmandas  (1899), 


23  Bom.  659.  See  Rajeskwar  Mvllick 
v.  Gopeshvxir  Mvllick  (1907),  35  Calc. 
226 ;  12  C.  W.  N.  323, 

4  Manohar  Ganesh  Tambekar  v. 
Lakhmiram  Govindram  (1887),  12 
Bom.  247,  at  pp.  261,  262  ;  S.  C. 
upheld  on  appeal  Chotalal  Lakhmiram 
v.  Manohar  Ganesh  Tambekar  (1899), 
261.  A.  199;  24  Bom.  50;  4C.W.N 
23  ;  2  Bom.  L.  R.  516. 

b  Mwttu  Ramalinga  Setupati  ( Rajha ) 
v.  Perianayagum  Pillai  (1874),  1 1.  A. 
209,  at  p,  228. 
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renounce  their  connection  with  their  family,  and  all  claims  to  the  family 
wealth,  and,  as  it  were,  affiliate  themselves  to  the  spiritual  teacher  whose 
school  they  have  entered.  Pious  persons  endow  the  schools  with  property 
which  is  vested  in  the  preceptor  for  the  time  being,  and  a  house  for  the 
school  is  erected,  and  a  mattam  constituted.  The  property  of  the  maitam 
does  not  descend  to  the  disciples  or  elders  in  common ;  the  preceptor, 
the  head  of  the  institution,  selects  among  the  affiliated  disciples  him  whom 
he  deems  the  most  competent  and  in  his  own  lifetime  installs  the  disciple 
so  selected  as  his  successor,  not  uncommonly  with  some  ceremonies. 

After  the  death  of  the  preceptor  the  disciple  so  chosen  is  installed  in  the 
gaddiy  and  takes  by  succession  the  property  which  has  been  held  by  his 
predecessor.  The  property  is  in  fact  attached  to  the  office  and  passes  by 
inheritance  to  no  one  who  does  not  fill  the  office.55  1 

As  to  the  origin  of  mutts ,  see  Kailasam  Pillai  v.  Natamjah  Tambircm 
(1909),  33  Mad.  265  ;  SammanthaPanclaraY.  Sellappa  Clietti  (1879),  2  Mad. 

175 ;  Giyana  Sambanda  Pandam  Sannadlii  v.  Kandasami  Tamblran 
(1887),  10  Mad.  375 ;  Yidyapurna  Tiriha  Sivami  v.  Yidyanidln  Tirtha 
Swami  (1904),  27  Mad.  435 ;  Ghose’s  “  Hindu  Law;5  Chap.  VIII. 

“  In  the  ease  of  mutts  .  .  .  though  there  are  idols  connected  object  of 
therewith,  the  worship  of  such  is  quite  a  secondary  matter,  Mutt‘ 
the  principal  purpose  of  such  an  institution  being  the  main¬ 
tenance,  in  circumstances  likely  to  command  the  respect  and 
estimation,  of  a  line  of  competent  religious  teachers  wdio  .  .  . 
are  given  for  the  welfare  of  the  foundation  itself,  a  real  and, 
so  to  speak,  beneficial  interest  in  the  usufruct,  the  restrictions 
governing  the  disposition  thereof  being  of  the  nature  of  a  mere 
moral  obligation.  Having  regard  to  these  facts,  it  is  obvious 
that  the  correct  view  to  be  taken  is  that  in  the  case  of  mutts 
the  ideal  person  is  the  office  of  the  spiritual  teacher  Acharya, 
which,  as  it  were,  is  incarnate  in  the  person  of  each  successive 
swami  who  for  the  time  is  a  real  owner,  and  not  a  mere  trustee.” 1  2 

The  law  as  to  mohunis  and  their  offices,  functions  and  duties 
is  to  be  found  in  custom  and  practice  which  in  each  case  has 
to  be  proved  by  evidence.3 

The  position  and  powers  of  the  mohunt ,  swami ,  or  gosavi  or  Mohunt. 

other  head  of  a  mutt  are  different  from  those  of  the  shebait  or 

* 

other  manager  of  a  temple  or  endowment  for  an  idol. 

In  the  absence  of  a  grant  or  usage  enforcing  a  specific  trust  Powers  over 
a  mohunt  is  not  accountable  for  his  expenditure  of  the  income illcorae* 


1  Sammantha  Pandara  v.  Sellappa 
Ohetti  (1879),  2  Mad.  175,  at  p.  179. 

2  Vidyapuma  Tirtha  Swami  v. 
Vidyanidhi  Tirtha  Swami  (1904),  27 

H.L. 


Mad.  435,  at  pp.  442,  454,  455. 

3  Greedharee  Doss  v.  Nundohishore, 
Doss  (1867),  11  M.  I.  A.  405,  at  p. 
428  ;  8  W.  R.  P.  C.  25,  at  p.  26. 

2  o 
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of  the  endowment.  He  is,  however,  required  therewith  to 
maintain.  the  purposes  of  the  mutt,  the  surplus,  if  any,  bemg  at 

oUhr^abUshment,  but  the  superior  has  large 
it  und  is  not  accountable  for  its  management  not  for  tli.  - 

!;  *,  *****  *• 

purpose  other  than  what  may  fairly  be  regarded  as  m 

ance  of  the  objects  of  the  institution.1 

stssxsxsxfS^&F 

■  ■srr.'i""-  Bats* 1  " 

Uf  a  T“'  “  „.r  „«  ,  )MtU  need  not  necessarily  be  an  ascetic.  Whether 

w--;ririiW5=K£SE'sK 

SS”  »d  th«  rights  «»i  i»p«*«  ■n>™“ 

,0  “i,0  b  nothing  t.  ,-v.nt . 

is  there  any  presumption  that  f  o{  a  M1lft  presumably  lias 

,,„t  it  has  tieen  held  in  Bombay  *  that  ^  cretlit  0{  the 

«o  nrivate  property,  and  must  be  assumed  to  be  pledging  tne 
,Jl  when  he  Arrows  money  for  the  purposes  of  the  ««* 

As  to  the  inheritance  to  a  mohunt,  see  a, He,  pp.  415,  416. 

“  A  skebait,  mohunt,  or  other  manager  of  an  endowment  may 
deni  withth.  endowed  property  ft.  it,  benedt  on  presen-oto 
wnd  especially  for  the  purpose  of  defending  it  from  hostdc 

litigious  attack.”  9  _ _ _ _ _ — 


powers  over 
corpus. 

Luuacv. 


not  1  m3  an 
ascetic. 


May  own 
property. 


Powers  of 
manager. 


1  See  Ram  Pr  abash  Das  ( Mahant )  v. 
Amnd  Das  (Mahant)  (1016),  43  I.  A. 
73;  43  Calc.  707;  20  It 
IK  Bom.  L.  E.  490  ;  Kailasum  Filial 
v.  Kataraja  Thambimn  (1909),  33 
Mad.  205,  referring  to  Qiyaua  Sam- 
Undha  Pandora  Sannadhi  v.  Panda 
Sami  Tambiran  11887),  10  Mad.  375, 
and  Viduajmrna  Tirtha  Su-ami  v.  lid- 
yanidhi  Tirtha  Smimi  (1904),  27  Mad. 
4‘pj.  Malhwamier  v.  Srurndharatti i 

Smmiyar  (1913>>  SS  M;k1  f? ' 
Barm  Suroop  Dons  ( Mtihunl )  v.  n/«i- 
shce  Jha  (1873),  20  W.  K.  C.  B. 4.1 ; 
Khusulchund  v.  Mnhadeiyin  (1875), 
12  Bom.  H.  C.  214. 

*  Jib  Lai  Oir  (Mohunt)  v.  Jaga 
Mohan  Oir  ( Mohunt )  (1898),  W  C.  W- 


’*  Yidyapurna  Tirtha  Swami  y. 
Vidyanidhi  Tirtha  Svami  (1904),  27 
Mad.  435.  . 

*  SaMppayyarv.  Pertammi  (!»$*)), 
14Mad.  l,atpp.9,10, 

5  See  Saihapayyar  v.  Penasami 
(1890),  14  Mad.  1. 

o  RambJutrti  Jagrn^jharti  ( Gosain ) 
v.  SuraJWmti  Har Marti  {Muhanl) 
(1880),  5  Bom.  083. 

7  Kishora  Dossjee  {Srce  Mohant)  v. 
Coimbatore  Spinning  ard  Weaving 
Company  (1902),  26  Mad.  79. 

b  Shankar  Bharati  Svami  v.  1  en- 
bapa  Naik  (1885),  9  Bom.  422. 

s  Prmmno  Kumari  DeUja  v.  Uolab 
Ckand  Baboo  (1875),  2  I.  A.  145,  at  p* 
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He  is  “  empowered  to  do  whatever  may  he  required  for  the  service  of 
the  idol,  and  for  the  benefit  and  preservation  of  its  property  at  least  to  us 
great  a  degree  as  the  manager  of  an  infant  heir.’ 7  1 

The  manager  of  an  endowment  has  all  the  ordinary  powers 
of  a  manager. 

He  can  create  derivative  tenures  and  estates  conformable  to  usage ;  Leases, 
and  leases  for  a  reasonable  term. 2 

As  to  permanent  leases,  see  post,  pp.  565,  566. 

If  the  manager  grant  a  lease  for  an  unreasonable  term,  it  would  ap¬ 
parently  enure  so  long  as  he  continues  to  be  manager.3 

A  person  who  has  no  independent  rights,  but  is  a  mere  nominee  of  the 
person  to  whom  the  endowment  was  granted,  has  no  authority  to  grant 
leases. 4 

As  to  the  power  of  a  mohunt  to  dismiss  a  subordinate,  see  Tint- 
mmbal  Desikar  v.  Manikkavarhaka  Desikar  (1915),  40  Mad.  177. 

The  deposition  of  the  manager  of  an  endowment  by  the  act  of  a  foreign 
state  does  not  affect  his  rights  in  respect  of  property  in  British  India,5 

A  mohunt ?  ahebait,  or  other  manager  of  an  endowment  is  Person  to  sue. 
entitled  to  sue  where  it  be  necessary  on  behalf  of  the  endowment 
for  the  protection  or  realization  of  the  property  of  the  endow¬ 
ment,  or  otherwise  for  its  benefit,6 

He  is  not  entitled  to  sue  for  a  mere  declaration  w  hen  he  is  entitled  to 
substantive  relief.7 

For  an  instance  of  a  suit  to  exclude  certain  persons  from  worshipping 
in  a  temple,  see  SankaraHnga  Nadan  v.  Rajeswara  Dorai  (Raja)  (1908),  35 
I.  A.  176 ;  31  Mad.  236 ;  12  C.  W.  N.  546. 

Persons  interested  as  worshippers  in  a  public  religious  endowment  may  Parties  to  suit, 
be  added  as  parties  to  a  suit  instituted  by  a  trustee  on  behalf  of  the 


151 ;  14  B.  L.  R.  450,  at  p.  458 ;  23 
W.  R.  C.  K,  253,  at  p.  255 ;  Hossein 
Ali  Khan  v.  Bhagaban  Das  ( Mahanta ) 
(1906),  34  Calc.  249,  at  p.  255;  11  C. 
W.  N.  261,  at  p.  265 ;  Pramada  Rath 
Roy  v.  Pooma  Chandra  Roy  (1908), 
35  Calc,  691,  at  p.  698 ;  12  C.  W.  X. 
550,  at  p.  557. 

1  Prosunno  Kumari  Debya  v.  Golab 
Chand  Baboo  (1875),  2  X.  A.  145,  at 
p.  152 ;  14  B.  L.  B.  450,  at  p.  459 ; 
23  W.  B.  C.  R.  253,  at  pp.  255, 256. 

2  Shibessuree  Debia  (Maharanee)  v. 

Mothooranath  Acharjo  (1869),  13 

M.  I.  A.  270;  13  W.  R.  P.  V.  18; 
NaUayappa  Pillian,  v.  Ambalacahana 
Pandara  Sannadhi  (1903),  2  Mad. 
465. 

9  Arruth  Mmer  v.  Juggurmth  In - 
drasioamee  (1872),  18  W.  B.  C.  B. 
439 ;  Burm  Swoop  Doss  (Mohunt)  v. 
Khashee  Jha  (1873),  20  W.  R,  C.  R, 


471 ;  Ramchandra  Skankarbava  Dravid 
v.  Kashinath  Narayan  Dravid  (1894), 
19  Bom.  271,  see  post ,  p.  556. 

4  Ram  Doss  v.  Mohesur  Deb  Missree 
(1867),  7  W.  R.  C.  R.  446. 

5  Goswam  i  Shri  Girdkarji  v.  Mad- 
houdas  Premji  (1893),  17  Bom.  601 ; 
Goswami  (Shriman)  v.  Gosuomi  Shri 
Qirdharlalji  (1878),  17  Bom.  620, 

6  See  Sankamurti  Mudaliar  v. 
Chidambctra  Nadan  (1893),  17  Mad. 
143 ;  Jagadindra  Nath  Roy  Bahadur 
(Maharaja)  v.  Hemanta  Kumari  Debt 
(Rani)  (1904),  31  I.  A,  203;  32  Calc. 
129 ;  8  C.  W.  X.  809 ;  6  Bom.  L.  B. 
765.  Where  the  manager  is  a  minor 
he  obtains  the  benefit  of  s.  6  of  the 
Limitation  Act  (IX.  of  1908),  ibid. 
See  also  Act  XV.  of  1877,  s.  7. 

7  Rathnasabapath i  Pillai  v.  Rama- 
mmi  Aiyar  (1910),  33  Mad.  452. 
Specific  Belief  Act  (X.  of  1877),  s.  42. 
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endowment  against  third  parties,  if  such  joinder  is  considered  by  the  Court 
as  desirable  in  the  interests  of  the  trust,1  as  where  the  trustee  after  a  decree 
by  the  first  Court  had  relinquished  his  rights. 2 

The  manager  of  an  endowment  may  incur  debts  and  borrow 
money  for  the  proper  expenses  of  the  endowment  such  as 
keeping  up  the  religious  worship,  repairing  the  temples,3 4  or 
other  possessions  of  the  idol,  defending  hostile  litigious  attacks, 
and  other  like  objects.  He  may  alienate  or  encumber  the 
property  to  the  extent  to  which  there  is  an  existing  necessity 
for  so  doing,  his  power  in  that  respect  being  analogous  to  that 
possessed  by  the  manager  for  an  infant  heir/  or  a  female  with 
a  restricted  estate.5 * 

The  advisability  of  filling  up  a  tank  is  not  a  sufficient  necessity.® 

The  making  of  a  tank  may  amount  to  a  necessity.7 

Debts  incurred  by  a  de  fado  manager  of  an  endowment  (other  than  a 
mere  trespasser) 8  bond  fide  in  the  interests  of  the  endowment  would  appar¬ 
ently  be  on  the  same  footing  as  that  incurred  by  a  de  jure  manager.9  A 
mortgage  by  a  mere  claimant  to  the  membership  is  not  sustainable.10 

Except  where  he  has  pledged  his  personal  credit  the  manager  is  not 
personally  liable  for  the  debts  of  the  endowment.11 

As  to  the  alienation  of  rights  of  worship,  see  post,  pp.  573,  574, 


1  Chidambaram  Chettiar  v.  Manga- 
chariar  [Sri)  (1905),  29  Mad.  106. 

2  Sankaralinga  Modem  v.  Majcswara 
Dorai  [Baja)  (1908),  35  I.  A.  170; 
31  Mad.  236;  12  C.  W.  N.  546. 

3  Doorganath  Moy  (Konwur)  v. 
Mamchunder  Seti  (1876),  4  I.  A.  52, 
at  pp.  62,  63  ;  2  Calc.  341,  at  pp. 
350,  351. 

4  Abhiram  Goswami  v.  Shy  am  a 

Charan  Nandi  (1909),  36  I.  A.  148 ; 

36  Calc.  1003;  14  C.  W.  N.  1; 

11  Bom.  L.  R.  1234;  Prosunno 

Kamari  Debya  v.  Golab  Chand  Baboo 

(3875),  2  I.  A.  145  ;  14  B.  L.  R.  450  ; 

23  W.  R.  C.  R.  253  ;  Hossein  Ali  Khan 

v.  Bhagaban  Das  ( Mahanta )  (1906), 
34  Calc.  249;  11  0.  W.  N.  261; 
Doorganath  Moy  (Konwur)  v.  Mam¬ 
chunder  Sen  (1876),  4  I.  A.  52,  at 
p.  63 ;  2  Calc.  341,  at  p.  351  ;  Sheo 
Shankar  Gir  v.  Mam  Shewak  Chowdhri 
(1896),  24  Calc.  77,  at  p.  82 ;  Ma?n- 
prasanna  Nandi  ChowdJiuri  v.  Sec¬ 
retary  of  State  (1913),  40  Calc.  895  ; 
Collector  of  Thana  v.  Eari  Sitaram 
(1882),  6  Bom.  546 ;  Parsolam  Gir  v. 
Dot  (Hr  (1903),  25  All.  296,  at  pp.  304, 
311  ,*  Daivasikamani  Pandarasan - 
nidhi  (Srimath)  v.  Noor  Mahomed 


Mouthan  (1907),  31  Mad.  47 ;  Palani - 
appa  Chettyv.  Deivasikamony  Pandara 
(1917),  44  I.  A.  147;  21  C.W.N  729; 
19  Bom.  L.  R  587 ;  Khusalchand  v. 
Mahadevgiri  (1875),  12  Bom.  H.  C.  214. 
In  Narayan  v.  Chmtaman  (1881),  5 
Bom.  393,  the  Court  limited  the  power 
to  the  pledging  of  the  income.  As*  to 
the  powers  of  a  manager  for  an  infant 
heir,  see  ante,  pp.  285-290. 

6  Jugesmr  Buttobyal  v.  Moodro 
Naram  Moy  ( Majah )  (1869),  12 

W.  R.  C.  R.  293 ;  Kunjamani  Dassi 
v.  Nikunja  BUiari  Das  (1915),  20  C. 
W.  N.  314. 

6  Jnananjan  Banerjee  v.  Adore- 
money  Dassee  (1909),  13  C.  W.  N.  805. 

7  Cf.  Khub  Lai  Singh  v.  Ajodhya 
Misser  (1915),  43  Calc.  574. 

8  Mam  Churn  Pooree  v.  Nunhoo 
Mundul  (1870),  14  W.  R.  C.  R.  147. 

9  See  Saminatha  v.  Pwrushoiiama 
(1892),  16  Mad.  67 ;  Kasim  Saiba  v. 
Sudhindra  T  hi  Aha  Swami  (1895),  18 
Mad.  359. 

10  See  Madho  Prasad  v\  Mamrattan 
Gir  (1911),  15  C.  W.  N.  838. 

11  See  Peary  Mohun  Mooherjee 
(Majah)  v.  Narendra  Krishna  Mukerjee 
(1900),  5  C.  W.  N.  273, 
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The  annual  revenues  of  endowments,  as  distinguished  from  Pledges  of 
the  corpus,  may  occasionally,  when  it  is  necessary  to  do  so  in revenue* 
order  to  raise  money  for  purposes  essential  to  the  temple  or 
other  institution,  but  not  further  or  otherwise,  be  pledged.1 

As  to  the  proceeds  of  land  acquired  for  public  purposes,  see  Kanimi 
Debi  v.  Pramatha  Nath  Mooherjee  (1911),  39  Calc.  33  ;  Ramprasanna  Nandi 
Chowdhuri  v.  Secretary  of  State  (1913),  40  Calc,  895  ;  19  C.  W.  N.  652. 

A  mohunt,  manager,  or  other  trustee  of  an  endowment 
cannot,  except  for  such  necessary  purposes  as  above  mentioned, 
alienate  or  encumber  the  endowed  property.2 

Bombay  Act  II.  of  1863,  s.  8,  cl.  8,  provides 

“  It  is,  however,  hereby  declared  that  lands  held  on  behalf  Lands ^  m 
of  religious  or  charitable  institutions  wholly  or  partially  exempt  fand^^evenue. 
from  the  payment  of  land  revenue  shall  not  be  transferable  from 
such  institutions  either  by  assignment,  sale  (wdiether  such  sale  be 
judicial,  public,  or  private),  gift,  devise,  or  otherwise  howsoever, 
and  no  Nazrana  shall  be  liable  on  account  of  such  lands.55  3 


As  to  the  exemption  of  religious  and  charitable  institutions  from  land 
revenue  in  territories  subject  to  Act  XI.  of  1852,  i.e.  in  the  territories  of 
the  Dekkan,  Khandesh,  and  Southern  Maratha  country,  and  in  other 
districts  more  recently  annexed  to  the  Bombay  Presidency,  see  the  above 
section. 


A  permanent  lease  cannot  be  given  by  a  mohunt,  shebait,  or  permanent 

_ _ lease. 


1  Narayan  v.  Chiniaman  (1881), 
5  Bom.  393. 

2  Murugesam  Pillai  v.  Manicka- 

vasaha  Pandara  (1917),  44  T.  A.  98; 
40  Mad.  402;  21  C.  W.  N.  761; 
19  Bom.  L.  R.  456;  Abhiram 
Goswami  v.  Shyama  Char  an  Nandi 
(1909),  36  I.  A.  148,  at  p.  164; 
36  Calc.  1003,  at  p.  1013;  14 

O.  W.  N.  1,  at  p.  10 ;  11  Bom.  L.  R, 
1234,  at  p.  1247 ;  Prosunno  Kumari 
Pcbya  v.  Oolab  Chand  Baboo  (1875), 
2  I.  A.  145 ;  14  B.  L.  R.  450 ;  23 
W.  R.  C.  R.  253 ;  Gnasambanda 
Pandara  Sannadhi  v.  Vein  Pandaram 
(1899),  27  I.  A.  69  ;  22  Mad.  271  ;  4 
C.  W.  N.  329  ;  2  Bom.  L.  R.  597  ;  Go- 
pal  Pass  ( Mohunt )  v,  Kerparam  Pass 
(Mohunt),  Ben.  S.  D.  A.  1850,  p.  250  ; 
Jnananjan  Banerjee  v.  Adoremoney 
Passes  (1909),  13  C.  W.  N.  805 ;  Ga- 
nesh  Pharnidhar  Maharajdev  (Shri)  v. 
Keshavrav  Gobind  KulgavTcar  (1890),  15 
Bom.  625 ;  Vidyapurm  Tirtha  Swami 


v.  Yidyanidhi  Tirtha  Swami  (1904),  27 
Mad.  435,  at  pp.  439, 456  ;  Shibessuree 
Pebia  ( Maharanee )  v.  Mothooranath 
A  char  jo  (1869),  13  M.  I.  A.  270 ;  13 
W.  R.  P.  C.  18 ;  Narayan  v.  Chmta - 
man  (1881),  5  Bom.  393 ;  Collector 
of  Tha-na  v.  Hari  Sitaram  (1882),  6 
Bom.  546 ;  Nallayappa  Pillian  v. 
Ambalavahana  Pandara  Sannadhi 
(1903),  27  Mad.  465;  Sambanda 
Mudaliyar  v.  Nanasambandapandara 
(1863),  1  Mad.  H.  C.  298.  When  the 
property  has  been  acquired  by 
Government  under  the  Land  Acquisi¬ 
tion  Act  (I.of  1894, s.  31  (2)), the  award 
may  direct  investment  of  the  compen¬ 
sation  money  in  Government  securi¬ 
ties,  Shiva  Boo  v.  Nagappa  (1905),  29 
Mad.  117  ;  Kamini  Pebi  v.  Pramatha 
Noth  Mooherjee  (1911),  39  Calc.  33; 
Ramprasanna  Nandi  Chowdhuri  v. 
Secretary  of  State  (1913),  40  Calc.  895. 

5  See  Narayan  v.  Chintaman  (1881), 
5  Bom.  393. 
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Limitation. 


Repudiation. 


The  successor 
bound  by  acts. 


Limitation. 


other  manager  oxeept  under  circumstances  which  justify  an 
alienation.1 

As  to  the  limitation  for  a  suit  to  set  aside  such  lease,  see  Act  IX.  of  1908, 
Sched.  1,  Art.  134 ;  and  as  to  the  law  under  the  Limitation  Act  of  1877, 
Abhiram  Goswami  v.  Shjama  Cliaran  Nandi  (1909),  36  I.  A.  348  ;  36  Calc. 
1003  ;  14  C.  W.  N.  1 ;  11  Bom.  L.  R.  1234 ;  followed  in  Sliyam  Gliand  Jiu 
(Sri  Sri  Tshwar)  v.  Barn  Kauai  Ghose  (1911),  38  I.  A.  76  ;  38  Calc.  526  ;  15 
C.  W.  X.  417 ;  13  Bom.  L.  R.  421. 

As  to  the  alienation  of  the  interest  of  the  grantor  in  property  upon  which 
endowments  have  been  charged,  see  ante,  p.  549. 

An  act  in  excess  of  his  powers  by  a  manager  or  other  trustee 
is  voidable,  and  subject  to  the  lawof  limitation  can  be  repudiated 
by  a  subsequent  holder  of  the  office,2  or  by  any  other  person 
interested  in  the  trust. 

In  the  case  of  a  mull  an  unauthorized  alienation  by  the  head  would 
apparently  enure  for  the  life  of  the  grantor,3  or  at  any  rate  during  his  tenure 
of  office,  provided,  at  any  rate,  that  the  service  of  the  mutt  he  not  prejudiced 
thereby. 

The  shebait  or  other  manager  of  an  endowment  is  bound  by 
the  lawful  acts  of  the  previous  incumbent,  but  not  by  acts 
done  in  fraud  of  the  trust.4 

The  right  of  a  manager  to  sue  to  recover  property  of  the  endowment 
unlawfully  alienated  by  his  predecessor  commences  at  the  date  of  his 
accession  to  office.5 


1  Abhiram  Goswami  v.  Shama 
Cliaran  Nandi  (1909),  36  I.  A.  148; 
3G  Calc.  1003;  14  C.  W.  N.  1 ;  11 
Bom.  L.  R.  1234 ;  Muthusamier  v. 
Sreemethamithi  S wamiyar  ( Sree )  (1913), 
38  Mad.  356;  Jnananjan  Banerjee 
v.  Adoremoney  Dassee  (1909),  13  C. 
W.  N.  805  ;  Jtadha  Bullubh  Chund  v. 
Juggut  Chunder  Choudree  (1826),  4 
Ben.  Sel.  R.  151  (new  edition,  192) ; 
Prosuiino  Moyee  Bosses  v.  Koonjo 
Beharee  Chowdhree,  W.  R.  1864,  C.  R. 
157  ;  Juggessur  Buttobyal  v.  Boodroo 
Narain  Boy  (1869),  12  W.  R.  C.  R. 
299 ;  Tayubunnessg  Bibee  v.  Sham 
Kishore  Boy  (Kuwar)  (1871),  7  B.  L.  R. 
621 ;  15  W.  R.  C.  R.  228  ;  Prosunno 
Kumar  Adhikari  v.  Saroda  Prosunno 
Adhikari  (1895),  22  Calc.  989 ; 
Narasirriha  Chcvri  v.  Gopala  Ayyangar 
(1905),  28  Mad.  391 ;  Palaniappa 
Chetty  v.  Deivasikamony  Pandara 
(1917),  44  I.  A.  147;  21  C.  W.  X. 
729 ;  19  Bom,  L.  R.  587.  Necessity 
was  presumed  where  the  land  had 


been  held  over  sixty  years  under  a 
lease,  Chakalingam  Pillai  v.  Mayandi 
Chettiar  (1896),  19  Mad.  485. 

2  See  Mahomed  v,  Ganapati  (1889), 
13  Mad.  277 ;  Jamal  SaJieb  v.  Mur- 
agya  Swami  (1885),  10  Bom.  34. 

3  See  Abhiram  Goswami  v.  Shyama 
Charan  Nandi  (1909),  36  I.  A.  148  ; 
36  Calc.  1003;  14  C.  W.  X.  1  ;  11 
Bom.  L.  R.  1234 ;  Jamal  Saheb  v. 
Murgaya  Swami  (1885),  10  Bom.  34  ; 
Muthusamier  v.  Sreemethamithi  Swa- 
miyar  (1913),  38  Mad.  356. 

4  Goluck  Chunder  Bose  v.  Rughoo- 
nath  Sree  Chunder  Roy  (1872),  1 
B.  L.  R.  337,  note ;  17  W.  R.  C.  R. 
44. 

5  Mahomed  v.  Ganapati  (1889),  13 
Mad.  277 ;  VedapuraMi  v.  VdUabha 
(1890),  ibid.  402  ;  Sathianama  Bha - 
rati  v.  Saravanabagi  Ammal  (1894), 
18  Mad.  266.  See  Ntlmony  Singh  v. 
Jagabandha  Roy  (1896),  23  Calc.  536  ; 
Gnasambanda  Pandara  Sannadhi  v. 
Velu  Pandaram  (lS9Q),  27  I.  A.  69 ; 


CIIAP.  SIX.] 


DECREE. 


567 


A  right  of  adverse  poasosaiou  may  bu  acquired  against  an  Adverse 
idol  or  his  ahebait 1  or  against  any  endowment.  possession. 

Possession  of  debutter  property  which  is  adverse  against  some  of  tlvo 
ehebaits  is  necessarily  adverse  against  all  of  them.2 

Adverse  possession  during  a  previous  office  holder's  time  bats  his 
successor.3 

As  to  a  suit  for  a  declaration  of  right  to  the  offerings  to  the  idol,  see 
Jalandhar  Thahar  v.  Jharula  Das  (1914),  41  I.  A.  267  ;  42  Calc.  244  ;  1$ 

C.  W.  N.  1029  ;  16  Bom.  L.  R.  845. 

Tho  manager  may  be  sued  as  manager  for  debts  lawfully  Debts  of 
contracted  by  his  predecessor,  although  they  were  not  expressly  manage?, 
charged  upon  the  endowed  property.4 

A  decree  untainted  by  fraud  or  collusion  which  is  made  in  a  Decree  binds 
suit  by  or  against  a  shebait  as  representing  the  idol  or  against succes3or- 
the  head  of  a  mutt  as  representing  the  mutt  is  binding  on  suc¬ 
ceeding  shebaits  5  or  heads  of  the  midi,  as  the  case  may  be.c 

Property  belonging  to  an  endowment  may  be  attached  or  Attachment 
sold  under  a  decree  properly  made  against  the  trustee  or  manager  of  i)roPerty' 
as  such,7  but  it  cannot  be  attached  or  sold  in  pursuance  of  a 
decree  passed  against  the  trustee  or  manager  personally.8 

Where  it  is  so  attached  9  or  sold  10  the  manager  may  assert  the  rights 
of  the  endowment  by  a  claim  or  suit,  as  the  case  may  be. 


23  Mad.  271;  4  C.  W.  N.  329  ; 
2  Bom.  L.  R.  597  (hereditary  office). 

1  Sec  Damodar  Das  v.  Lahhan  Das 
(Adhikari)  (1910),  37  I.  A.  147  ;  37 
Calc.  885 ;  14  C.  W.  N.  889  ;  12 
Bom.  L.  R.  632  ;  Pandurang  Bala j l 
v.  Dnyanu  (1911),  36  Bom.  135;  13 
Bom.  L.  R.  1169. 

2  Jnananjan  Banerjee  v.  Adoremoney 
Dassee  (1909),  13  C.  W.  N.  805. 

3  Chidambaran  Ghetti  v.  Minammal 
(1898),  23  Mad.  439. 

4  Daivasikamani  Pandara  Sannidhi 
(Srimath)  v.  Noor  Mahomed  Routhan 
(1907),  31  Mad.  47. 

5  Prosunno  Kumari  Debya  v.  Golab 
Ghand  Baboo  (1875),  2  I.  A.  145 ;  14 
B.  L.  R.  450  ;  23  W.  R.  C.  R.  253  ; 
S.  C.  in  Court  below  (1873),  11 
B.  L.  R.  332  ;  Ranjit  Sinha  Bahadur 
(Raja)  v.  Basunta  Kumar  Ghose  (1908), 
12  C.  W.  N.  739 ;  Gora  Ghand  Lurki 
v.  Makhan  Lai  Ghakravarty  (1907), 
11  C.  W.  N.  489 ;  Krishna  Kissore 
Ghakravarti  v.  Sukha  Bindhu  Sanyal 
(1906),  10  C.  W.  N.  1000;  Tulsidas 


Mahania  v.  Be  joy  Kishore  Bhome 
(1901),  6  C.  W.  N.  178 ;  Jharula  Das 
v.  Jalandhar  Thakur  (1912),  39  Calc. 
887  ;  S.  C.  on  appeal,  Jalandhar  Tha¬ 
kur  y.  Jharula  Das  (1914),  41  I.  A. 
267  ;  42  Calc.  244  ;  18  C.  W.  If.  1029  ; 
16  Bom.  L.  R.  845  ;  Nageudra  Nath 
Maker jee  y.  Probal  Chandra  M ulcer jee 
(1912),  17  C.  W.  N.  964.  * 

6  Manikka  Vasaka  Desikar  v.  Bala- 
gopala  Krishna  Chetty  (1906),  29 
Mad.  553  ;  Subindra  v,  Budan  (1885), 
9  Mad.  80. 

7  Pramada  Nath  Roy  y.  Pooma 
Chandra  Roy  (1908),  35  Calc.  691 ; 
12  C.  W.  N.  550. 

8  Bishen  Chand?  Basaicut  v.  Nadir 
Hossein  (Byed)  (1887),  15  I.  A.  1  ; 
15  Calc.  329 ;  Ram  Krishna  Muha - 
patra  v.  Padma  Gharan  Deb  Goswami 
(Mohunt)  (1902),  6  C.  W.  N.  663. 

9  Jogendra  Nath  Sarkar  v.  Gobinda 
Chandra  Dutt  (1908),  35  Calc.  364; 
12  a  W.  N.  310 ;  Ehojdhari  Pal  v. 
Ram  Lai  Das  (1901),  6  C.  W.  N.  63. 

10  Amar  Ghand  Kundu  v.  Nani 
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Terms  o£ 
endowment. 


Usage, 


The  sale  does  not  give  the  purchaser  any  right  as  shebail.1 

Devolution  oj  Trust  or  Management. 

Where  the  terms  of  the  grant  creating  the  endowment 
provide  for  the  devolution  of  the  trusteeship  or  managership 
they  should  be  followed.2 

For  instance,  a  grant  to  a  gosavi  and  his  disciples  in  perpetual  suo- 
cession.3 

Where  it  was  provided  that  the  succession  should  be  “  shishya  shishya - 
viikrarm  ”  (disciple  following  disciple),  it  was  held  that  a  disciple  could 
succeed  a  co-disciple. 4 

In  the  absence  of  evidence  of  the  endower  having  laid  down 
a  rule  of  succession,  the  usage  which  has  been  observed  in  the 
selection  of  a  successor  in  the  particular  institution  should  be 
followed.5 

u  In  determining  who  is  to  be  entitled  to  succeed  as  mohunt  in  such  a 
case  as  the  present,  the  only  law  to  be  observed  is  to  be  found  in  custom 
and  practice,  which  must  be  proved  by  testimony,  and  the  claimant  must 
show  that  he  is  entitled  according  to  the  custom  to  recover  the  office  and 
the  land  and  property  belonging  to  it.  This  has  been  laid  down  by  the 
Committee  in  several  cases.”  6 


Gopal  MuJcerjee  (1907),  12  C.  W.  1ST. 
308 ;  Bam  Krishna  Mahapatra  v. 
Padma  Gkaran  Deb  Qoswami  { Mohunt ) 
(1902),  6  C.  W.  N.  663. 

1  Jalandhar  Thahur  v.  Jharula 
Das  (1914),  41 1.  A.  267 ;  42  Calc.  244 ; 
18  C.  W.  N.  1029  ;  16  Bom.  L.  R.  845  ; 
post,  p.  573. 

2  See  Sitapershad  v.  Thahur  Doss 
(1879),  5  C.  L.  R.  73;  Bishambhar 
Das  v.  Drigbijai  Singh  (1905),  27  All. 
581 ;  9  C.  W.  N.  914 ;  Bam  Ghunder 
Adhilcaree  v.  Bam  Jeebun  Adhikaree 
(1869),  12  W.  R.  C.  R.  427;  Baj 
Krishna  Day  v.  Bipin  Behary  Dey 
(1912),  40  Calc.  245;  17  C.  W.  N.  591. 

3  Khusalchand  v.  Mahadevgiri 
(1875),  12  Bom.  H.„C.  214. 

4  Gopal  Chandra  Ghahrabarty  v. 
Badharaman  Das  Babaji  (1911),  16 
C.  W.  N.  108. 

6  Janoki  Debi  (Srimati)  v.  Sri 
Gopal  Acharjia  (1882),  10  I.  A.  32; 
9  Calc.  766 ;  13  C.  L.  R.  30  ;  Greed - 
haree  Doss  v.  Nundo  Kishore  Doss 
Mohunt  (1867),  11  M.  I.  A.  405,  at 
p.  428  (see  p.  421) ;  8f,E,  P.  C,  25 ; 


Muttu  Bamalinga  Setupati  ( Bajah )  v. 
Perianayagum  Pillai  (1874),  1  I.  A. 
209  ,*  Vurmah  Valia  {Bajah)  v. 
Vurrmh  Mutha  (Bavi)  (1876),  4  I.  A. 
76;  I  Mad.  235,  at  p.  250;  Lahar 
Puri  ( Mohunt )  v.  Puran  Nath  { Mo - 
'  hunt )  (1915),  42  I.  A.  115;  37  All. 
298  ;  19  C.  W.  N.  718 ;  17  Bom.  L.  R. 
475  ;  Bam  Parlcash  Das  {Mohunt)  v. 
Anand  Das  {Mohunt)  (1816),  43 
I.  A.  73 ;  43  Calc.  707 ;  20  0.  W.  N. 
802  ;  18  Bom.  B.  R.  490;  Bamji 
Dass  {Mahanth)  v.  Lachhu  Dass  (1902), 
7  C.  W.  N.  145;  Bangachariar  v. 
Yegna  Dihshaiur  (1890),  13  Mad.  524, 
at  p.  534;  Sitapershad  v.  Thahur 
Dass  (1879),  5  C.  L.  R.  73 ;  Gajapati 
v.  Bhagavan  Das  (1891),  15  Mad.  44  ; 
Basdeo  v.  Gharib  Das  (1890),  13  All. 
256  ;  Baj  Krishna  Dey  v.  Bipin  Behary 
Dey  (1912),  40  Calc.  245 ;  17  C.  W.  N. 
591. 

6  Genda  Puri  v.  Chhaiar  Puri 
(1886),  13  I.  A.  100,  at  p.  105; 
9  All.  1,  at  p.  8 ;  Bamji  Dass  {Ma¬ 
hanth)  v.  Lachhu  Dass  (1902),  7 
C,  W.  N.  145. 
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The  same  principle  is  applicable  to  the  dharmaJcaHa  1  o£  a  dcmstlumam 
or  temple.2 

In  one  case  an  unbroken  usage  for  nineteen  years  was  held  conclusive 
evidence  of  a  family  arrangement  for  turns  of  management.3 

As  to  a  temple  belonging  to  the  Ballavacharya  Gossain  sect,  see  Mohan 
Lalji  v.  Gordhan  Lalji  Maharaj  (1913),  40 1.  A.  97  ;  35  All.  283  ;  17  C,  W.  N. 

740 ;  15  Bom.  L.  R.  606. 

As  to  the  appointment  of  moihunis ,  see  post.  pp.  571,  572. 

There  may  be  an  hereditary  right  of  managership  or  sebait -  Hereditary 
ship.  ri§ht- 

Such  right  only  applies  when  the  person  in  question  is  qualified  to 
perform  the  duties  of  the  office.4 

Such  right  must  be  proved.5  It  may  have  been  provided  for  in  the 
grant,  as  is  usual  in  the  case  of  a  private  religious  endowment,3  or  may  be 
established  by  usage. 

In  providing  for  the  succession  by  inheritance  to  the  management  of  an 
endowment  the  rules  laid  down  in  the  Tagore  case,7  prohibiting  the  creation 
of  estates  of  inheritance  inconsistent  with  the  general  law  of  inheritance, 
apply.8 

Where  the  right  to  manage  a  religious  or  charitable  endowment,  without 
any  beneficial  interest  in  the  endowed  properties,  is  vested  in  a  joint  Hindu 
family  the  senior  male  member  of  such  a  family  is,  until  a  partition  is 
effected,9  entitled  to  exercise  the  right.10 

In  a  family  governed  by  the  Mitakshara  school  of  law,  when  the  right 
of  management  of  the  debutter  property  belongs  to  the  family,  a  member 
of  the  family  becomes  on  birth  entitled  to  be  shebait. 1 1 

In  the  absence  of  custom  an  hereditary  priestly  office  apparently  descends  Females, 
in  default  of  males  through  females.12 

A  female  cannot  be  archaha  in  a  Saivite  temple.13 


1  Manager. 

2  Bamalingam  Pillai  v.  V y thi¬ 
ll  n, gam  Pillai  (1893),  20  I.  A.  150 ; 
16  Mad.  490  ;  Appasami  v.  Nagappa 
(1884),  7  Mad.  499. 

3  Bamanathan  Chetti  v.  Murugappa 
Chetti  (1906),  33  I.  A.  139 ;  29  Mad. 
283 ;  10  0.  W.  N.  825. 

4  See  Mohan  Lalji  v.  Gordhan 

Lalji  Maharaj  (1913),  40  I.  A.  97 ; 
35  All.  283  ;  17  0.  W.  N.  740; 

15  Bom.  L.  R.  606;  Bundarambal 
Ammal  v,  Y ogavanagurukkal  (1914), 
38  Mad.  850. 

5  Appasami  v.  Nagappa  (1884),  7 
Mad.  499. 

6  Collector  of  Moorshedalad  v, 
Shibessuree  {Banee)  (1872),  11  B.  L.  R. 
86,  at  p.  116  ;  18  W.  B.  C.  B.  226,  at 

p.  228. 

7  Juttendromohun  Tagore  v.  Ganen- 
dro  Mohun  Tagore  (1872),  I,  A.  Sup, 


Vol.  47,  at  p.  65 ;  9  B.  L.  B.  377,  at 
pp.  394,  395 ;  18  W.  B.  0.  B.  359,  at 
p.  364,  ante,  p.  532. 

8  Gnanasambanda  Pandara  San- 
nadhi  v.  Vein  Pandaram  (1899),  27 
I.  A.  69,  at  p.  78 ;  2  Mad.  271,  at 
p.  281 ;  4  C.  W.  N.  329,  at  p.  332  ;  2 
Bom.  L.  R.  597. 

9  As  to  partition,  see  post ,  p.  575. 

10  Thandavaroya  Pillai  v.  Bhunmu- 
gam  Pillai  (1908),  32  Mad.  167.  See 
Purappavanalingam  Chetti  v.  Nulla- 
sivan  Chetti  (1863),"*  1  Mad.  H.  C.  415, 
at  p.  417. 

11  Bamchandra  Panda  v.  Bam 
Krishna  Mahapatra  (1906),  33  Calc. 
507. 

12  Sitarambhat  v.  Bitar  am  Ganesh 
(1869),  6  Bom.  H.  C.  A.  C.  250 ;  sco 
ante ,  p.  557. 

13  Bandarambal  Ammal  v.  Yoga 
vanagarukkctl  (1914),  38  Mad.  850, 
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For  instances  of  hereditary  trustees  of  religious  endowments,  see 
Gnanascvmbanda  Pandara  Sannadhi  v.  Vein  Pandciram  (1899),  27  I.  A.  69  ; 
23  Mad.  1 ;  4  0,  W.  N.  329 ;  2  Bom.  L.  R.  597 ;  Nanabhai  v.  Shriman 
Goswami  Girdhariji  (1888),  12  Bom.  331  ;  Annasami  PillaiY.  Ramctkrishna 
Mudaliar  (1900),  24  Mad.  219. 

Section  63  of  the  Madras  Court  of  Wards  Act  (I.  (Mad.  C.)  of  1902)  is 
as  follows : — 

Powers  of  If  a  ward  is  the  hereditary  trustee  or  manager  of  a  temple,  mosque,  or 

Court  in  o|}10r  religious  establishment  or  endowment,  the  Court,  notwithstanding 

rehgious°en-  anything  contained  in  s.  22  of  the  Religious  Endowments  Act,  1S63,1  may 
dowments  of_  mak0  such  arrangements  as  it  thinks  fit  for  the  discharge,  during  the  ward- 
herechtaryd  “  ship,  of  the  ward’s  duties  as  trustee  or  manager,  provided  that  for  the  direct 
trustee  or  and  personal  management  of  the  religious  affairs  of  any  such  institution, 
manager.  establishment,  or  endowment  the  Court  shall  appoint  suitable  persons 
other  than  officers  of  Government, and  that  the  Court  shall,  as  far  as  possible, 
restrict  superintendence  to  the  preservation  of  the  property  belonging  to 
the  institution,  establishment,  or  endowment. 

The  instructions  to  Collectors  and  Estate  Collectors  on  this  subject  are 
to  be  found  in  Standing  Order  155  of  the  Madras  Court  of  Wards, 


Powers  of 
manager  as 
to  appoint¬ 
ment. 


Right  of 
founder. 


A  mohunt  or  other  head  of  an  endowment  cannot  alter  tho 
succession,2  nor  can  he  provide  for  the  succession  after  the 
person  appointed  by  him.3 

In  the  absence  of  express  provision  in  the  grant,  or  of 
usage,  or  in  the  case  of  omission  by  tho  person  entitled  to 
nominate  to  the  office  the  right  to  nominate  a  manager  or  shebait 
reverts  to  the  founder  or  his  heirs.4 5 * * 8 


1  XX.  of  1863,  post ,  p.  595. 

2  Ramji  Pass  ( Mahantli )  v.  Laclihu 

Pass  (1902),  7  C.  W.  N.  145  ;  Rumun 
Doss  ( Mohunt )  v.  Ashbul  Poss  ( Mo- 

hunt)  (1864),  1  W.  R.  C.  R.  160. 

5  Greedharee  Poss  v.  Nundkishore 

Putt  Mohunt  (1863),  Marsh,  573  ; 
2  Hay,  633 ;  approved  on  appeal 

(1867),  11  M.  I.  A.  405,  at  p.  428; 

8  W.  R.  P.  C.  25. 

*  4  Grcedhareejee  ( Gossamee  Sree)  v. 
Rumanlolljce  Gossamee  (1889),  16  I.  A. 
137 ;  17  Calc.  3  (public  religious 

endowment) ;  Sheoratan  Kunwari  v. 
Ram  Pargash  (1896),  18  All.  227 
(public  temple) ;  Ghandranath  Chakra- 
bar  ti  v.  Jadabendra  Chakrabarti  (1906), 
28  All.  689  (ditto) ;  Mohan  Lalji  v. 
Madhsudan  Lala  (1910),  32  All.  461 
(ditto) ;  Sheo  Prasad  v.  Aya  Ram 
(1907),  29  All.  663  (Sikh  religious 
endowment) ;  Jai  Band  Kunwar 
(Mussamal)  v.  Chattar  Bhari  Sing 
(1870),  5  B.  ft.  ft.  1SI  ;  S.  a  Peel 


Koonwur  v.  Clmitur  Pharce  Singh 
(1870),  13  W.  R.  C.  R.  396  (temple) ; 
Hori  Pasi  Pebi  v.  Secretary  of  State 
(1879),  5  Calc.  229;  4  0.  L.  R.  77; 
S.  C.  on  appeal  Ram  Lai  Mookerjee 
v.  Secretary  of  State  (1881),  8  I.  A. 
46;  7  Calc.  304;  10  C.  L.  R.  349 
(charitable  endowment) ;  Jagannath 
Prasad  Gupta  v.  Runjit  Singh  (1897), 
25  Calc.  355  (endowment  for  idol) ; 
Jagadindra  Nath  Roy  Bahadur  (Maha¬ 
rajah)  v.  Hemanta  Kumar  i  Pebi 
(Rani)  (1904),  31  1.  A.  203,  at  p.  208  ; 
32  Calc.  129,  at  p.  399 ;  8  C.  W.  N. 
809,  at  pp.  818,  819 ;  0  Bom.  L.  R. 
765  ;  Mohan  Lalji  v.  Gordhan  Lalji 
Maharaj  (1913),  40  I.  A.  97  ;  35  All. 
283  ;  17  C.  W.  N.  740  ;  15  Bom.  L.  ft. 
606  ;  Gopal  Chunder  Bose  v.  Kartick 
Chunder  Bey  (1902),  29  Calc.  716; 
Kunjamani  Dasi  v.  Nikunja  Bikari 
Pas  (1915),  20  C.  W.  X.  314;  Gaur - 
anga  Sahu  v.  Sudevi  Mata  (1917),  40 
Mad.  612, 
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The  right  of  management  of  family  properties  devoted  to  charities 
ordinarily  descends  to  the  heirs  of  the  donor  except  in  the  few  cases  where 
the  office  is  descendible  to  a  single  heir. 1 2 

When  the  family  of  the  shebait  appointed  by  the  founder  dies  out,  the 
sliebaitship  would  revert  to  the  family  of  the  original  grantor. 8 

Failing  an  appointment  by  the  person  entitled  to  appoint 
the  Court  will  appoint.3 

A  right  as  manager  or  to  appoint  a  manager  may  be  acquired  Prescriptive 

,  ....  right. 

by  prescription.4 

The  practice  as  to  the  appointment  of  mohunts  or  othor  Appointment 

...  of  mohunt. 

heads  of  mutts  or  muita?ns  (monasteries)  varies  m  accordance 
with  the  custom  of  the  particular  institution,  which  must  be 
proved  by  evidence  in  each  case.5 

As  to  evidence  of  the  fact  of  election,  see  Ldhar  Puri  v.  Puran  Nath 
(1915),  42  I.  A.  115  ;  37  All.  298  ;  19  C.  W.  1ST.  71S  ;  17  Bom.  L.  R.  475. 

Usually  one  of  the  chelas,  i.e,  persons  initiated  by  the  deceased  or 
retiring  mohunt,  would  be  selected,6  by  act  inter  vivos  or  by  will 7  by  the  head 
of  the  mutt,  such  appointment  being  generally  subject  to  confirmation  by 
the  mohunts  of  neighbouring  mutts  of  the  same  sect.8  On  failure  of  such 


1  Sethuramaswamiar  v.  Meruswa- 
miar  (1909),  34  Mad.  470. 

2  Raj  Krishna  Dey  v.  Bipin  Behary 
Dey  (1912),  40  Calc.  251 ;  17  C.  W.  N. 
591 ;  Madhub  Chandra  Bera  v.  Sarat 
Kumari  Debi  {Srimati  Rani)  (1910), 
15  C.  W.  N.  126 ;  Pital  Das  Babaji 
v.  Protap  Chandra  Sarma  (1909),  11 
0.  L.  J.  2. 

3  Raj  Krishna  Dey  v.  Bipin  Behary 
Dey  (1912),  40  Calc.  251 ;  17  C.  W.  N. 
591,  which  sco  as  to  the  principles 
which  will  guide  the  Court  in  making 
an  appointment. 

4  Annasami  Pillai  v.  Ramakrishna 
Mudaliar  (1900),  24  Mad.  219  ;  Rama - 
nathan  Chetty  v.  Muragappa  Chetty 
(1903),  27  Mad.  192  ;  S.  C.  on  appeal 
(1906),  33  X.  A.  139 ;  29  Mad.  283 ; 
10  C.  W.  K  824  ;  8  Bom.  L.  R.  498  ; 
seo  Damodar  Das  v.  Bokhan  Das(Adhi - 
kari)  (1910),  37  I.  A.  147;  37  Calc. 
885;  14  C.  W.  N.  889  ;  12  Bom.  L.  R. 
632. 

5  Qreedharee  Doss  v.  Nundokissore 
Doss  Mohunt  (1867),  11  M.  X.  A.  405 ; 

8  W.  R.  P.  C.  25 ;  Genda  Puri  v.  Cha - 
tar  Puri  (1886),  13 1.  A.  100  ;  9  All.  1  ; 

Ramalingam  Pittai  v.  Vythilingam 

Pillai  (1893),  16  Mad.  490;  Ramji 


Dass  (Mahanih)  v.  Lachhu  Dass 
(1902),  7  C.  W.  N.  145 ;  Lahar  Puri 
v.  Puran  Nath  (1915),  42  I.  A.  115 ; 

37  All.  290 ;  19  C.  W.  N.  718 ;  17 
Bom.  L.  R.  475. 

6  See  Ounes  Oir  v.  Amrao  Gir 
(1807),  1  Ben.  Scl.  R.  218  (2nd  cd„ 
291) ;  Ramji  Dass  (Mahanth)  v. 
LachJm  Dass  (1902),  7  C.  W.  N.  145 ; 
Sheoprokash  Dass  ( Mohunt )  v.  Joy  ram 
Doss  (1866),  5  W.  R.  M.  A.  57. 

7  Probate  of  such  will  is  not  neces¬ 
sary,  Baisnav  Charan  Das  Bairagi  v, 
Kishore  Dass  Mohanta  (1911),  15 
C.  W.  1ST.  1014. 

8  Ramji  Dass  ( Mahanth )  v.  Bachhu 
Das  (1902),  7  C.  W.  N.  145;  Land  -n 
Agents  of  Zillah  Hoogly  v.  Kishnanund 
Dundee ,  Ben.  S.  D.  A.  1848,  p.  253  ; 
Greedharee  Doss  v.  Nundokissore  Dos ? 
Mohunt  (1867),  U*M.  I.  A.  405;  8 
W.  R.  P.  C.  25 ;  Trimbakpuri  Gum 
Sitalpuri  v.  Gangabai  (1887),  11  Bom. 
514 ;  Ramalingam  Pittai  v.  Vythi¬ 
lingam  Pillai  (1893),  20  I.  A.  150  ; 
16  Mad.  490 ;  Madho  Das  v.  Kamta 
Das  (1878),  1  All.  519 ;  Rama  Nooj 
Doss  ( Mohunt )  v.  Debra j  Doss  ( Mo¬ 
hunt)  (1839),  6  Ben.  Scl  R.  262  (new 
edition,  328). 
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appointment  the  appointment  would  usually  be  made  by  such  neighbouring 
mohunts.1 

The  ordinary  rule  Is  that  among  the  Sanyasis  generally  no  chela  has  a 
right  as  such  to  succeed  to  the  property  of  the  deceased  guru  ;  he  must 
he  nominated  by  his  guru,  such  nomination  being  generally  confirmed  by 
the  mohunts of  the  order, or  indefault  of  such  appointment, he  must  beeiected 
by  the  mob  unis  and  principal  persons  of  the  sect  in  the  neighbourhood.  But 
this  is  not  a  universal  rule,  and  in  some  cases, according  to  custom, the  princi¬ 
pal  chela  succeeds  as  of  right  even  without  such  appointment  or  formal 
elect-ion ;  but  apparently  even  then  an  election  or  a  recognition  by  members 
of  the  sect  is  necessary.2 

In  one  case  it-  was  said,  “  The  ordinary  rule  is  that  the  maths  of  the  same 
sect  in  a  dbtrict,  or  math*  having  a  common  origin,  are  associated  together, 
the  mohunts  of  these  acknowledging  one  of  their  number  (who  is  for  some 
reason  pre-eminent)  as  a  head  ;  and  on  the  occasion  of  the  death  of  ono 
the  others  assemble  to  elect  a  successor  out  of  the  chelas  or  disciples  of  the 
deceased,  if  possible  ;  or  if  there  be  none  of  them  qualified,  then  from  the 
chclas  of  another  mohwit .  After  the  election  the  chosen  disciple  is  installed 
on  the  guddi  of  his  predecessor  with  much  ceremony.*5  3 

In  one  case4  the  mohunt’s  power  to  appoint  his  successor  was  limited  to 
members  of  the  Adhinam ,5  a  disciple  of  which  founded  the  mutt  in  question. 

There  is  authority  that  in  the  absence  of  a  duly  appointed  mohunt  the 
disciples  of  a  mutt  cannot  sue  for  a  declaration  that  a  person  claiming  the 
office  lias  not  been  duly  appointed,6  but  it  is  submitted  that  the  refusal  of 
relief  in  such  a  suit  might  compel  an  appointment  which  might  afterwards 
turn  out  to  be  infructuous. 

Except  where  he  is  justified  by  the  terras  of  the  endowment 
in  making  an  appointment,  a  mohunt  has  no  power  to  attach 
any  condition  to  the  interest  to  be  enjoyed  by  his  appointee.7 


1  See  Gums  Gir  v.  Amrao  Gir(  1807), 
l  Ben.  Sel.  B.  (2nd  ecL,  291) ;  Dhun - 
sing  Gir  v,  Mya  Gir  (1806),  1  Ben.  Sel. 
B.  158  (2nd  ed.,  202) ;  Ramrutun  Das 
v.  Bunmake  Das  (1806),  1  Ben.  Sel. 
B.  170  (2nd  ed.,  202) ;  Narain  Das  v. 
Brindabun  Das  (1815),  2  Ben.  Sel.  B. 
151  (new  edition,  192);  Madho  Das 
v.  Kamfa  Das  (1878),  1  All.  539.  The 
Court  of  Sudder  Dewany  Adalut  in 
Bengal  ordered  an  assembly  of 
mohunts  to  be  convened  to  determine 
a  right  of  succession  ( Suriibanund 
Purbut  v.  Deo  Sfng  Purbut  (1810), 
1  Ben.  SeL  B.  296  (2nd  ed.,  396), 
and  to  instal  the  person  in  whom 
the  right  might  he  vested  ( Ganga 
Dm  v.  Taluk  Dm  (1810),  1  Ben.  Sel. 
B.  309  (2nd  ed.,  414).  Such  pro¬ 
cedure  is  scarcely  possible  at  the 
present  time. 

*  Ramdhan  Puri  ( Gosmin )  v.  DaU 
mir  Puri  (Gosmin)  (1909),  14  C.  W.  1ST. 


191 ;  see  Gopal  Doss  ( Mohunt )  v. 
Kerparam  Doss  (Mohunt),  Ben.  S.  D. 
A.  1850,  p.  250. 

3  Dowlut  Geer  ( Gosmin )  v.  Bissessur 
Geer  (1873),  19  W.  B.  C.  B.  215; 
H.  H.  Wilson’s  “  Beligion  of  Hindus,” 
p.  51 ;  Narain  Das  v.  Brindabun  Das 
(1815),  1  Ben.  Sel.  B.  151  (new 
edition,  192). 

4  Giyana  Sambandha  Pandara  San - 
nadhi  v.  Kandasami  Tambiran  (1887), 
10  Mad.  375. 

5  A  religious  institution. 

®  Srinivasa  Swami  v.  Ramanuja 
Chariar  (1890),  22  Mad.  117.  See, 
however,  post,  p.  577,  note  10. 

7  Greedharee  Doss  v.  Nundkishore 
Dull  Mohunt  (1863),  Marsh,  573 ; 
2  Hay,  633 ;  affirmed  on  appeal,  11 
M.  I.  A.  405  ;  8  W.  B.  P.  C.  25.  See 
Gajapati  v.  Bhagavan  Doss  (1891),  15 
Mad.  44,  at  p.  45. 
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Alienation . 

Except  it  be  justified  by  the  terms  of  the  endowment  or  by 
usage,1  a  right  of  management,2  or  a  trust  or  a  power  of  appoint¬ 
ment  of  a  trustee  or  manager,3  or  an  office  attached  to  a  temple 
or  other  endowment,4  cannot  be  alienated  or  devised  5  by  the 
holder. 

A  disqualified  person,  such  as  a  female  or  a  non-Hindu,  cannot  delegate 
the  office. 6 

Ho  proof  of  usage  will  justify  an  alienation  for  the  pecuniary  benefit  of 
the  alienor,7  or  for  the  purpose  of  altering  the  form  of  worship.8 

A  right  to  receive  offerings,9  or  a  turn  of  worship  10  is  not 
ordinarily  alienable. 

Under  special  circumstances  the  alienation  of  religious  offices  and  rights 
of  worship  to  persons  standing  in  the  line  of  succession  and  capable  of 


1  See  Rajaram  v.  Ganesh  (1898),  23 
Bom.  131,  followed  in  Manjunaih  v. 
Shankar  (1914).  16  Bom.  L.  R.  593; 
Rangasami  v.  Ranga  (1892),  16  Had. 
146. 

2  Rajeshwar  Mullick  v.  Gopeshwar 
Mullick  (1907),  34  Calc.  818;  11  C. 
W.  H.  782  ;  S.  C.  35  Calc.  226  ;  12  C. 
W.  N.  323. 

3  Gnasambanda  Pa'ndara  Sannadhi 
v.  Vein  Pandaram  (1899),  27  I.  A.  69 ; 
2  Mad.  271 ;  4  C.  W.  N.  329  ;  2  Bom. 
L.  R.  597 ;  Vurmah  VaMa  {Rajah)  v. 
Vurmah  Mutha  {Ravi)  (1876),  4  I.  A. 
76  ;  1  Mad.  235  ;  Rajeshwar  Mullick 

v.  Gopeshwar  Mullick  (1907),  34  Calc. 
828  ;  11  C.  W.  N.  782  ;  S.  C.  35  Calc. 
226  ;  12  C,  W.  N.  323  ;  Rup  Narain 
Singh  v.  Junko  Bye  (1878),  3  C.  L.  R. 
112 ;  Rama  Varma  Tambaran  v. 
Raman  Nayar  (1882),  5  Mad.  89  ; 
Subbarayudur.  Kotayya  (1892),  15 Mad. 
389  ;  Kannan  v.  Nilakandan  (1884), 
7  Mad.  337  ;  Alagappa  Mudaliar  v. 
Sivarasundara  Mudaliar ,  15  Mad.  211. 

4  Lakshmanaaswami  Naidu  v.  Ran- 
gamma  (1902),  26  Mad.  31 ;  Xeyake 
Ilata  KoteL  Kanni  v.  Yadattil  Vella- 
ya/ngot  (1868),  3  Mad.  H.  C.  380 ; 
Narayana  v.  Ranga  (1891),  15  Mad. 
183 ;  MaMka  Dcm  (Srimati)  v. 
Ratanmani  Chakervarti,  1 C.  W.  N.  493. 

6  Rajeshwar  Mullick  v.  Gopeshwar 
Mullick  (1907),  34  Calc.  818;  11  U 
W.  M.  782 ;  S.  a  35  Cate.  226 ;  12  C. 

w.  h.  m 


6  SundaramhalAnmialx.  Yogavaim - 
gurukkal  (1914),  38  Mad.  850. 

7  Vurmah  Valia  {Rajah)  v.  Vurmah 
Mutha  (1876),  4  I.  A.  76 ;  1  Mad. 
235 ;  Narasimha  Thatta  Acharya  v. 
Anantha  Bhatta  (1881),  4  Mad.  391 ; 
Kuppa  Gurukal  v.  Dorasami  Gurukal 
(1882),  6  Mad.  76  ;  Sundarambal  Am - 
mal  v.  Y ogavanagurukkal  (1914),  38 
Mad.  850. 

8  Venkaiarayar  v.  Srinivasa  Ay - 
yangar  (1872),  7  Mad.  H.  C.  32. 

9  Puncha  Thakur  r.  Bindeshri 
Thakur  (1915),  19  C.  W.K  580.  Of. 
Sukh  Lai  v.  Bishambhar  (1916),  39 
All.  196.  As  to  the  alienation  of  the 
income  of  a  temple,  see  Venkatara - 
mana  Ayyangar  v.  Kasturiranga 
Ayyangar  (1916),  40  Mad.  212,  at 

p.  222.. 

10  Rajeshwar  Mullick  v.  Gopeshwar 
Mullick  (1907),  34  Calc.  818;  11 
0.  W.  N.  782  ;  S.  C.  35  Calc.  226  ;  12 
C.  W.  N.  323  ;  Ukoor  Doss  v.  Chundcr 
Sekur  Doss  (1865),  3  W.  R.  C.  R.  152. 
See  Durga  Bibi  v.  Chanchal  Ram 
(1881),  4  All.  81.  In  Jati  Kar  v. 
Mukunda  Deb  (1911),  39  Calc.  227  ; 
16  C.  W.  N.  129,  effect  was  given  to  a 
transfer  which  has  been  acted  upon 
for  twenty -five  years.  A  custom  per¬ 
mitting  such  alienation  was  proved  in 
Mohamaya  Debi  v.  Haridas  Haidar 
(1914),  42  Calc.  455  ;  19  C.  W.  N.  208. 
This  was  a  case  of  turns  of  worship  at  a 
public  temple  (Kalighat,  near  Calcutta), 
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performing  the  worship  and  other  functions  connected  with  it  will  be  upheld 
if  there  be  no  impropriety  in  the  transaction.1  Such  alienation  would  fre¬ 
quently  amount  to  nothing  more  than  a  renunciation  of  the  right.2 

An  assignment  for  the  purpose  of  carrying  on  the  debsheba  3  and  making 
provision  therefor  has  been  upheld.4 

A  transfer  to  a  dejure  manager  by  a  de  facto  manager  who  has  acquired 
a  right  to  the  property  by  prescription  will  be  upheld.5 

A  right  to  set  aside  an  assignment  may  be  barred  by  the  law  of 
limitation.6 

When  an  alienation  is  permissible,  the  form  of  it  is  immaterial.7 


Limits  of 
alienation. 


Revocation  of 
endowment 
of  idol. 


Attachment. 


When  a  right  of  management  or  an  office  connected  with  an 
endowment  is  alienable,  it  can  only  be  alienated  in  such  a  way 
that  the  trust  may  be  carried  out.8 

An  endowment  in  favour  of  a  family  idol  is  not  so  permanent 
as  a  public  endowment.9  Provided  that  the  concurrence  of 
all  the  members  of  the  family  can  be  obtained,  the  idol  and  its 
property  can  be  transferred  to  another  family  for  the  purpose 
of  carrying  on  the  worship,10  and  there  is  authority  that  with 
the  consent  of  the  whole  family  the  dedicated  property  can  be 
converted  into  secular  property  and  appropriated  by  the 
members  of  the  family.11 

A  right  of  management  or  of  trusteeship,12  an  office  con¬ 
nected  with  a  temple  or  other  endowment,13  or  a  right  of 


1  Manckaram  v.  PranshanJcar 
(1882),  6  Bom.  298;  Silarambhat  v. 
Sitaram  Ganesh  (1869),  6  Bom.  H.  C. 
250  ;  Baroda  Char  an  Dutt  v.  Hemlata 
Dassi  (1908),  13  C.  W,  N.  642; 
Nirod  Mohini  Dassi  r.  Slnbodas  Pal 
Dewasin  (1909),  36  Calc.  975;  13 
C.  W.  N.  1084.  See,  however,  Kara- 
yana  v.  Manga  (1891),  15  Mad.  183. 

2  See  S itaramhftat  v.  Sitaram  Ganesh 
(1869),  6  Bom.  H.  C.  A.  C.  250. 

3  The  worship  of  the  deity. 

4  Jadubindu  OdhiJcaree  v.  Lolce- 

nauik  Geree  (1863),  Marsh,  303 ;  2 
Hay,  160  ;  Khetterchunder  Ghose  v, 
Hari  Dm  JBandopadhja  (1890),  17 
Calc.  557. 

6  See  Annasami  Pillay  v.  Mama - 
hrishna  Mudaliar  (1900),  24  Mad. 
219. 

®  See  Kannanv.  Nilahandan(  1884), 
1  Mad.  337, 

7  See  Jati  Ear  v.  Mukunda  Deb 
(1911),  39  Calc.  227  ;  16  C.  W.  N.  129. 

8  See  ante,  p.  559. 


9  Ante ,  pp.  548,  549. 

10  Khetterchunder  Ghose  v.  Bari  Das 
Bundopadhya  (1890),  17  Calc.  557, 
followed  in  Baroda  Charan  Dutt  v. 
Hemlata  Dassi  (1908),  13  C.  W.  N. 
242. 

11  Doorganath  Roy  ( Konwar )  v. 
Ram  Ohunder  Sen  (1876),  4  I.  A.  52, 
at  p,  58 ;  2  Calc.  341,  at  p.  347  ; 
Gobinda  Kumar  Roy  Chowdhury  v, 
Debendra  Kumar  Roy  Chowdhury 
(1907),  12  C.  W.  N.  98.  See  Madhub 
Chandra  Bera  v.  Sarat  Kumari  DeU 
{Srimati  Rani)  (1910),  15  C.  W.  N. 
126;  Dharma  Das  Mandol  v.  Gosta 
Behary  Mandol  (1911),  16  C.  W.  N.  29. 

12  Durga  Bibi  v.  Chanchal  Ram 
(1881),  4  All.  81 ;  Juggurnath  Roy 
Ghowdhry  v.  Kishm  Per  shad  Surmah 
(1867),  7  W,  R.  0.  R.  266, 

13  Rajaram  v.  Ganesh  (1898),  23 
Bom.  131 ;  Dubo  Miss&r  v.  Srinibas 
Misser  (1870),  5  B.  L.  R.  617 ;  14 
W.  R.  C.  R.  409 ;  Govind  Lahshman 
Joshi  v.RamJcrisJma  Hari  JosH  (1887), 
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worship,1  or  the  right  of  an  idol  to  receive  voluntary  offerings,- 
cannot  be  attached  or  sold  in  execution  of  a  decree.3 

A  right  to  the  surplus  profits  of  the  sheba  cannot  be  attached  if  the 
amount  be  not  ascertained.4 

There  is  no  objection  to  tho  sale  of  the  right,  title,  and  interest  of  a 
servant  of  the  temple  in  land  belonging  to  the  temple  which  he  holds  as 
remuneration  for  his  services.6 

Public  endowments  and  religious  offices  are  naturally  in-  partition, 
divisible,  though  modem  custom  lias  sanctioned  a  departure 
in  respect  of  allowing  the  parties  entitled  to  share  to  officiate 
-by  turns,  and  of  allowing  alienation  within  certain  restrictions.6 

A  right  to  manage  a  family  idol,  a  temple,  or  religious  Mode  of 
endowment,  when  such  right  belongs  to  a  coparcenary,  may  be 
partitioned  by  allotting  to  the  coparceners  an  alternate  recurring 
period  of  worship  or  holding  in  proportion  to  their  shares,  if 
the  nature  of  the  endowment  renders  it  possible.7 

The  Court  will  give  effect  to  a  family  arrangement  for  the  due  execution 
of  the  service  of  the  temple  in  turn  or  in  some  settled  order  or  sequence. 8 
In  one  case,  where  there  were  two  idols  belonging  to  the  family,  an  arrange¬ 
ment  by  which  one  of  the  heirs  took  one  of  the  idols  and  the  property 
endowed  for  the  worship  thereof,  and  the  other  took  the  other  idol  and  * 
property,  was  approved  by  the  Court. 9 


12  Bom.  366  ;  Durga  Bibi  v.  Chanchal 
Bam  (1881),  4  All.  81.  See  Jalandhar 
Thakur  v.  Jhartda  Das  (1914),  4  I.  A. 
267 ;  42  Calc.  244 ;  18  C.  W.  N.  1029 ; 
16  Bom.  L.  R.  845. 

1  Kalicharan  Gir  Gossain  v.  Bangshi 
Mohan  Das  Baboo  (1871),  6  B.  L.  R. 
727;  15  W.  R.  339. 

2  Bhoilojanund  Ojha  v.  Peary  Cha - 
ran  Day  (1902),  29  Calc.  470 ;  6  C. 
W.  N.  728. 

3  Acts  V.  of  1908  (Civil  Procedure 
Code),  s.  60 ;  XIV.  of  1882  (Civil 
Procedure  Code),  s.  266. 

4  J aggarmth  Boy  Chowdhry  v. 
Kishen  Pershad  Surmah  (1807),  7 
W.  R.  C.  R.  266. 

3  Lotlikar  v.  Wagle  (1882),  6  Bom. 
596. 

6  Trimbak  v.  Lalcshman,  (1895),  20 
Bom.  495,  at  p.  501.  See  ante ,  p.  574. 

7  Sethura7naswamiar  v.  Meruswa- 
miar  (1909),  34  Mad.  470 ;  Raj  ash  war 
Multick  v.  Gopeshwar  MuUick  (1907), 
34  Calc.  828 ;  11  C.  W.  K  782 ;  Man- 
charam  v.  Pramftemkar  (1882),  6  Bom. 


298  ;  Mitt  a  Kunth  Audhicarryv.  Ncer- 
unjun  Audhicarry  (1874),  14  B.  L.  R. 
166 ;  22  W.  R.  C.  R.  437 ;  Anund 
Moyee  Ghowdhrain  v.  Boykantnath  Boy 
(1867),  8  W.  R,  C.  R.  193;  Bhatta- 
charya’s  **  Law  of  the  Joint  Hindu 
Family/’  pp.  452,  453.  As  to  the 
law  of  limitation,  see  Act  IX.  of  1908, 
Sched.  1,  Art.  131 ;  JSshan  Chimder 
Roy  v.  Monmohini  Dassi  (1878),  4 
Calc.  683 ;  Go  pee  Kissen  Gossamy 
v.  Thakoor  Doss  Gossamy  (1882),  8 
Calc.  807;  10  C.  L.  R.  439;  Gaur 
Mohan  Chowdhry  v.  Modem  Mohan 
Chowdhry  (1871),  6  B,  L.  R.  352; 
15  W.  R.  C.  R.  29  ;  Nubkissen  M liter 
v.  Hurrisch  under  ~M  liter  (1818),  2 
Morley's  Dig,  146. 

8  BamamtJmi  Chdti  v.  Murugetpa 
Chetti  (1906),  33  I.  A.  139  ;  29  Mad. 
283  ;  10  C.  W.  N.  824  ;  8  Bom.  L.  R. 
998. 

9  Elder  widow  of  Raja  Ch  utter 
Sein  v.  Younger  widow  of  Baja  Chutter 
aS kin  (1807),  1  Ben.  Sel.  R.  180  (new 
edition,  239). 
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In  a  Bombay  case1 1 lie  High  Court  on  a  partition  gave  the  custody  of 
the  family  idol  and  of  the  property  appertaining  thereto  to  the  senior 
member  of  the  family,  reserving  to  the  other  members  a  right  of  access  ; 
but  it  is  ordinarily  the  practice  to  allot  to  each  of  the  coparceners  the  worship 
and  custody  in  “  palas  ”  or  turns.2  It  is  submitted  that  the  latter  practice 
is  the  right  one. 

There  is  nothing  to  prevent  an  offering  by  a  particular  member  of  the 
family,  although  it  may  not  be  his  turn  of  worship  at  the  time.3 

As  to  the  partition  of  places  of  worship  and  sacrifice  and  property 
dedicated  to  an  idol  or  to  other  religious  or  charitable  purposes,  s.ee  ante, 
p.  342. 

Suits . 

Suit  for  breach  Persons  interested  in  a  religious  or  charitable  endowment, 
Such  as  worshippers  4  or  devotees  of  an  idol  or  members  of  the 
founder’s  family,5  are  entitled  to  bring  a  suit  complaining  of  a 
breach  of  trust  with  reference  to  the  funds  or  property  belonging 
to  the  endowment,6  or  insisting  upon  the  worship  being  property 
performed,7  or  the  trust  carried  out.8 

They  can  also  sue  for  a  declaration  that  the  mohunt  or 
shebait  or  other  manager  of  the  endowment  has  by  his  mal¬ 
administration  disqualified  himself  from  holding  the  office.9 


1  Damodardas  Maneklal  v.  Vttam - 
ram  Maneklal  (1892),  17  Bom.  271, 
at  p.  288. 

s  Sec  Mitt  a  Kitnth  Audhicarry  v. 
Neerunjun  Audhicarry  (1874),  14 

B.  L.  R.  166 ;  22  W.  R.  0.  R.  437 ; 
Anund  Moyee  Chowdhrain  v.  Boy- 
kantnath  Boy  (1867),  8  W.  R.  C.  R. 
193.  The  refusal  to  deliver  up  the 
idol  to  a  person  entitled  to  a  turn 
gives  a  right  of  suit ;  Dcbendro  Nath 
MuUick  v.  Odit  Churn  Mullick  (1878), 
3. Calc.  390;  Anund  Moyee  Chowdh - 
rain  v.  Boglmitnath  Boy  (1867),  8 
W.  R.  C.  R.  193;  Gaur  Mohan 
Chowdhry  v.  Madan  Mohun  Choivdhry 
(1871),  0  B.  L.  R.  352  ;  15  W.  R.  0.  R. 
29;  Eshaii  Ch  under  Boy  v.  Monmo- 
hini  Dassi  (1878),  4  Calc.  683 ;  Gopee 
Kishen  Gossamy  *  v.  Thakoordass 
Gossamy  (1882),  8  Calc.  807;  10 

0.  L.  R.  439.  K.  K.  Bhattacharya’s 
“  Law  of  Joint  Hindu  Family,”  p. 
462. 

3  Bona  Dei  v,  Fakir  Chand  (1913), 
35  AIL  412. 

4  Bajedur  Baja  Ohowdhuri  v.  Gour 

Mofmn  Dm  Baishnav  (1897),  24  Calc, 

418 ;  Jugal  Kishore  v.  Lakshmandas 


Baghunathdas  (1899),  23  Bom.  657 ; 
Chintaman  Bajaji  Dev  v.  Dhondo 
Ganesh  Dev  (1888),  15  Bom.  612. 
This  will  include  priests  worshipping 
on  behalf  of  pilgrims  at  a  shrine ; 
Manohar  Ganesh  Tambekar  v.  Lakhmi- 
ram  Govindram  (1887),  12  Bom.  247 ; 
S.  C.  on  appeal  Ghoialal  Lakhmiram 
v.  Manohar  Ganesh  Tambekar  (1899), 
26 1.  A.  199  ;  24  Bom.  50  ;  4  C.  W.  N. 
23  ;  2  Bom.  L.  R.  516. 

6  Chintaman  Bajaji  Dev  v.  Dhondo 
Ganesh  Dev  (1888),  15  Bom.  612. 

6  Badhabai  v.  Chimnaji  (1878),  3 
Bom.  27.  See  Bathappayyar  v.  Pe- 
nasami  (1890),  14  Mad.  1. 

7  See  Dhadphale  v.  Gurav  (1881), 
6  Bom.  122 ;  Thackersey  Dewraj  v, 
Ilurbhum  Nursey  (1883),  8  Bom.  432. 

8  Bam  Narain  Bingh  v.  Bamoon 
Paurey  (1874),  23  W.  R.  C.  R.  76; 
Panchcowrie  MuU  v.  Ghumroolall 
(1878),  3  Calc.  563  ;  2  C.  L.  R.  121 ; 
Brojomohun  Doss  v.  BurrohlZ  Doss 
(1880),  5  Calc.  700;  6  C.  L.  R.  58; 
Hemangini  Dasi  v.  Nobin  Chand 
Ghose  (1882),  8  Calc.  788 ;  11  C.  L.  R, 
370. 

9  See  Mohun  Dass  v.  Lutchmun 
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The  plaintiff's  right  to  an  account  in  such  a  suit  depends  upon  his  Account, 
pleading  and  proving  a  distinct  breach  of  trust.1 

Section  92  of  the  Civil  Procedure  Code  2  enacts  as  follows  Suit  with 

“  (1)  In  the  case  of  any  alleged  breach  of  any  express  or  constructive  ^bHcendow- 
trust  created  for  public  purposes  3  of  a  charitable  or  religious  nature,  or  ments. 
where  the  direction  of  the  Court  is  deemed  necessary  4  for  the  administra¬ 
tion  of  any  such  trust,  the  Advocate-General,  or  two  or  more  persons  5 
having  an  interest  in  the  trust 6  and  having  obtained  7  the  consent  in  writing 
of  the  Advocate- General 8  may  institute  a  suit,  whether  contentious  or  not, 
in  the  principal  Civil  Court  of  original  jurisdiction  or  in  any  other  Court 
empowered  in  that  behalf  by  the  Local  Government  within  the  local  limits 
of  whose  jurisdiction  the  whole  or  any  part  of  the  subject-matter  of  the 
trust  is  situate  to  obtain  a  decree— 

“  (a)  removing  any  trustee ;  9 
u  (b)  appointing  a  new  trustee  ; 10 


Dass  (1880),  6  Calc.  II ;  6  0.  L.  R. 
265  ;  Thacker sey  Dewraj  v.  Hurbhum 
Nursey  (1883),  8  Bom.  432  ;  Sathap- 
payar  v.  Periasami  (1890),  14  Mad. 
1  ;  Chiniaman  Bajaji  Dev  v.  Dhondo 
Ganesh  Dev  (1888),  15  Bom.  012. 

1  Brojomohun  Doss  v.  Hurrololl 
Doss  (1880),  5  Calc.  700  ;  6  C.  L.  R. 
58. 

3  Act  V.  of  1908.  This  section 
re-enacts  with  some  alteration,  s.  539 
of  Act  XIV.  of  1882. 

3  Sathappayar  v.  Periasami  (1890), 
14  Mad.  1;  Jugalki shore  v.  Laksh- 
mandas  Baghunathdas  (1899),  23 
Bom.  659.  As  to  what  is  a  public 
trust,  see  post ,  p.  585. 

4  See  Budree  Das  Mukim  v.  Chooni 
Lai  J ohurry  (1906),  33  Calc.  789,  at 
p.  809  ;  10  C.  W.  X.  581,  at  p.  590. 

5  A  suit  instituted  by  one  plaintiff 
cannot  be  put  right  by  the  addition 
of  another  plaintiff,  Darves  Haji 
Mahomed  v.  Jainudin  (1906),  30 
Bom.  603  ;  8  Bom.  L.  R.  751. 

6  Sajedur  Baja  Chowdhuri  v.  Gour 
Mohun  Das  Baishnav  (1897),  24  Calc. 
418 ;  Jugalkishore  v.  Lakshmandas 
Baghunathdas  (1899),  23  Bom.  659 ; 
Manohar  Ganesh  Tambekar  v.  Lakhmi - 
ram  Govindram  (1887),  12  Bom.  249 ; 
S.  C.  on  appeal  Chotalal  Lakhmiram  v. 
Manohar  Ganesh  Tambekar  (1899), 
26  I.  A.  199  ;  24  Bom.  50  ;  4  C.  W.  N. 
23 ;  2  Bom.  L.  R.  516 ;  Chiniaman 
Bajaji  Dev  v.  Dhondo  Ganesh  Dev 
(1888),  15  Bom.  612. 

7  Consent  after  the  institution  of 
the  suit  is  not  sufficient,  Gopal  Dei 

H.Ii. 


v.  Kanno  Dei  (1903),  26  All.  162, 
differing  from  Bamayyangar  v. 
Knshnayyangar  (1S86),  10  Mad.  185. 

8  The  consent  must  authorize  the 
persons  by  name,  Gopal  Dei  v.  Kanno 
Dei  (1903),  26  All.  162,  and  cannot 
include  matters  outside  the  terms  of 
the  consent,  Hussein  Miyan  ( Sayad ) 
v.  Collector  of  Kaira  (1895),  21  Bom. 
257. 

3  Sajedur  Baja  Chowdhuri  v,  Gour 
Mohun  Das  Baishnav  (1897),  24  Calc. 
418.  See  Damodhar  Bhat  v.  Bhogilal 
(1899),  24  Bom.  45.  This  applies  to 
a  de  facto  as  well  as  to  a  de  jure 
trustee,  see  Budree  Das  Mukim  v. 
Chooni  Lai  J  ohurry  (1906),  33  Calc. 
789,  at  pp.  805,  806;  10  C.  W.  N. 
581,  at  pp.  587,  589;  and  the  fact 
that  the  de  jure  trustee  has  lost  his 
right  by  the  law  of  limitation  does 
not  prevent  a  suit,  Lakshmandas 
Baghunathdas  v.  Jugal  Kishore  (1896),’ 
22  Bom.  216.  Where  the  alienation 
of  property  is  the  ground  of  removal 
it  is  not  necessary  to  make  the  alienee 
a  party,  Huseni  Begum  v.  Collector 
of  Moradabad  (1897),  20  All.  46. 

10  This  includes  t}ie  case  where  the 
defendant  is  not  the  lawful  trustee, 
and  the  trusteeship  is  therefore 
vacant,  see  Neti  Bama  Jogidh  v 
V enkatacharulu  (1902),  26  Mad.  450. 
Seo,  however,  Srinivasa  Swami  v. 
j Ramanuja  Chariar  (1890),  22  Mad. 
117.  It  is  not  necessary  to  claim 
consequential  relief  (Act  I.  of  1877, 
s.  42),  Bama  Jogiah  v.  V enka¬ 
tacharulu  (1902),  26  Mad.  450.  New 
2  P 
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u  {c)  vesting  any  property  in  a  trustee  ; 

“  (d)  directing  accounts  and  enquiries  ; 1 

u  (e)  declaring  what  proportion  of  the  trust  property  or  of  the  interest 
therein  shall  be  allocated  to  any  particular  object  of  the 
trust ; 

u  (/)  authorizing  the  v hole  or  any  part  of  the  trust  property  to  be  let, 
sold,  mortgaged,  or  exchanged  ; 

“  {ff)  settling  a  scheme ;  2  or 

“  (h)  granting  such  further  or  other  relief  as  the  nature  of  the  case  may 
require.3 

“  (2)  Save  as  provided  by  the  Religious  Endowments  Act,  1863, 4  no 
suit  claiming  any  of  the  reliefs  specified  in  sub-s.  (1)  shall  be  instituted  in 
respect  of  an)'  such  trust  as  is  therein  referred  to  except  in  conformity  with 
the  provisions  of  that  sub-section.”  5 

This  last  provision  disposes  of  the  decisions  which  held  that  the  corre¬ 
sponding  provisions  of  the  previous  Codes  of  Civil  procedure  were  permis¬ 
sive  and  not  mandatory. 

Referring  to  the  corresponding  section  of  the  previous  Code  of  Civil 
Procedure,®  the  Bengal  High  Court  said,7  “  The  real  object  of  the  special 
provisions  of  s.  539  seems  to  us  to  be  clear.  Persons  interested  in  any 
trust  were,  if  they  would  all  join,  always  competent  to  maintain  a  suit 
against  any  trustee  for  his  removal  for  breach  of  trust ;  but  where  the  join¬ 
ing  of  all  of  them  was  inconvenient  or  impracticable,  it  was  considered 
desirable  that  some  of  them  might  sue  without  joining  the  others,  pro¬ 
vided  they  obtained  the  consent  of  the  Advocate-General  or  of  the  Collector 
of  the  district ;  and  this  condition  was  imposed  to  prevent  an  indefinite 
number  of  reckless  and  harassing  suits  being  brought  against  trustees  by 
different  persons  interested  in  the  trust.  Where  this  condition  is  fulfilled 
and  the  risk  of  harassing  suits  being  brought  against  trustees  is  thus 
guarded  against,  there  is  no  reason  why  suits  brought  under  the  section 
should  be  restricted  in  any  other  way.” 

For  a  summary  of  the  results  of  s.  92  of  the  Civil  Procedure  Code  and 
of  the  Religious  Endowments  Act,  see  Mullah’s  “  Code  of  Civil  Procedure  ” 
3rd  ed.,  p.  207. 

A  suit  for  one  of  the  above  purposes,  but  including  a  claim  for  the 


or  additional  trustees  may  bo  ap¬ 
pointed,  although  such  appointment 
may  not  be  in  conformity  with  the 
original  constitution  of  the  trust, 
Prayag  Doss  Ji  Yarn  Mnhanl  v. 
Tirumala  Srirangacharlnmru  (1905), 
28  Mad.  319. 

1  See  Ohrtzaffar  Husain  Khan  v. 
Yamr  Husain  (1905),  28  All.  112. 

®  A  scheme  may  be  framed  even 
with  respect  to  a  temple  which  is 
subject  to  the  control  of  a  committee ; 
Sithamma  Cketty  v.  Subramania  Iyer 
{Sir  &)  (1915),  39  Mad.  700.  The 
Scheme  is  liable  to  alteration.  Prayag 
Doss  Vatu  MaharU  v.  Tirumala 
^rimngacMavctrH  (1905),  28  Mad, 


319 ;  Damodarbkat  v.  Bhogilal  Kar - 
sondas  (1899),  24  Bom.  45. 

3  See  Jamal-uddin  v,  Mujtaba 
Husain  (1903),  25  All.  631,  at  p.  635 ; 
Budree  Das  Mu  him  v.  Chooni  Lai 
Johurry  (1906),  33  Calc.  789,  at  p.  810 ; 
10  C,  W,  N.  581,  at  p.  591. 

4  Act  XX.  of  1863,  post,  pp.  585, 
ct  seq. 

5  See  Lutijunnissa  Bibi  v.  Kazirun 
Bihi  (1884),  11  Calc.  33;  Wajid  AH 
Shnk  v.  Dianai-ul-lah  Beg  (1885),  8 
All.  31. 

6  Act  XIV.  of  1882. 

7  Sajedur  Baja  Chowdkuri  v.  Gour 
Mohun  Das  Baishnav  (1897),  24  Calc, 
418,  at  p.  425. 


CHAP.  XIX.] 


SUITS. 


579 


recovery  of  trust  property  from  the  hands  of  a  third  party  to  whom  it 
had  been  improperly  alienated  is  within  this  section.1 

A  suit  lies  against  the  committee  of  management  of  a  temple 
receiving  annually  from  Government  a  sum  of  money  for  the  purpose  of 
religious  worship  by  the  Advocate- General  acting  on  behalf  of  the  public 
to  compel  them  to  a  due  execution  of  their  particular  acts  of  duty. 2 

It  has  been  held  that  this  section  has  no  application  to —  Cases  to  which 

(a)  A  suit  for  a  declaration  that  the  plaintiff  is  a  trustee.3  section  has  no 

(b)  A  suit  for  a  declaration  of  a  right  of  management  which  is  actually  aPPllcation* 
being  exercised  by  the  plaintiff.4 

(c)  A  suit  for  a  declaration  of  the  right  of  the  plaintiff  to  appoint  a 
manager  of  a  mutt,5 

(d)  A  suit  between  two  private  parties  claiming  certain  rights  as 
managers.6 

(e)  A  suit  for  the  declaration  of  the  existence  of  a  trust.7 

( / )  A  suit  by  worshippers  at  a  temple  for  a  declaration  that  the  election 
of  certain  persons  to  the  office  of  dharmaharta 8  is  void. 9 

(</)  Suits  brought  not  to  establish  a  public  right,  but  to  remedy  a 
particular  infringement  of  an  individual  right,10 

It  has  been  held  that  suits  not  brought  for  any  of  the  purposes  specified 
in  the  section  “  being  merely  claims  by  trustees  against  persons  who  are 
strangers  to  the  trust  and  who  set  up  a  title  hostile  thereto,  such  as 
alienees  and  mere  trespassers  holding  adversely  thereto,  are  not  within 
the  section.’' 11 


1  JSajedur  Raja  Chowdhuri  v.  Gour 
Mohun  Das  Baishnav  (1897),  24  Calc. 
418,  followed  in  Ghazaffar  Husain 
Khan  v.  Yawar  Husain  (1905),  28 
All.  112.  As  to  whether  a  separate 
suit  may  be  necessary  to  obtain 
possession,  see  the  last-mentioned 
case,  and  Neti  Rama.  Jogiah  v. 
Venkatacharulu  (1902),  26  Mad.  450. 

2  Trimbak  Gojgal  Parichak  v. 
Krishnarao  Pandurang  (1909),  33 
Horn.  387.  See  Attorney  General  v. 
Brodie  (1846),  4  M.  I.  A.  191 ;  Mayor 
of  Lyons  v.  Advocate-General  of 
Bengal  (1875),  3  I.  A.  32  ;  1  Calc. 
303 ;  26  W.  R.  C.  R.  1. 

3  Miya  v.  Bava  Sahab  8 anti  Miya 
(Sayed)  (1896),  22  Bom.  496  ;  Budree 
Das  Mukim  v.  Chooni  Lai  Johurry 
(1906),  33  Calc.  789,  at  p.  810 ;  10 
C.  W.  N.  583,  at  p.  590. 

4  Navroji  Manekji  T Vadia  v.  Dastur 
Kharsedji  Mancharji  (1903),  28  Bom. 
20, 

5  Giyana  Sambandha  Pandara  San- 
nadhi  v.  Kandasami  Tambirm  (1887), 
10  Mad.  375. 

6  Manijcm  Bilee  v,  Khadem  Hossein 
(1904),  32  Calc.  273, 

l  Jamd-uddin  v.  Mujtaba  Husain 


(1903),  25  All.  631,  followed  in  Dasond ■ 
hay  v.  Muhammad  Abu  Nasar  (1911), 
33  All.  660. 

8  Manager. 

9  Srinivasa  Ohariar  v.  Raghava 
Chariar  (1897),  23  Mad.  28. 

10  Budree  Das  Mukim  v.  Chooni  Del 
Johurry  (1906),  33  Calc.  789,  at 
p.  807  ;  10  C.  W.  N.  581,  at  p.  589 ; 
Jawahra  v.  Akbar  JIusain  (1884), 
7  All.  17S,  differing  from  Jan  Ali  v. 
Ramnath  Mundul  (1882),  8  Calc.  32 ; 
9  C.  L.  R.  43,  see  Luiifunnissah  Bibi 
v.  Nazirun  Bibi  (1885),  11  Calc.  33 ; 
Zafaryab  Ali  v.  Bakhtawar  Singh 
(1883),  5  All.  497 ;  MoMuddin  v. 
Sayiduddin  (1893),  20  Calc.  810. 

11  Budree  Das  Mukim  v.  Chooni  Lai 
Johurry  (1906),  33  Calc.  789,  at 
p.  805  ,*  10  C.  W.  N.  581,  at  p.  587  ; 
Ayatunncssa  Bibi  v.  Kulju  Khalifa 
(1914),  41  Calc.  749 ;  19  C.  W.  N.  234  ; 
Strinivasa  Ayyangar  v.  Strimvasa 
Swami  (1892),  16  Mad.  31 ;  Venkaia- 
ramana  Ayyangar  v.  Kasturiranga  Ay¬ 
yangar  (1916),  40  Mad.  212;  Muham - 
madAbduRah  Khan  v.  Kallu  (1899),  21 
AH.  187 ;  Mafhar  Bhagvant  v,  Kara- 
sinha  Krishna,  (1912),  37  Bom.  95 ; 
14  Bom.  L,  R,  941 ;  Ghefabai  Gavr\* 


580 


REMOVAL  OP  TRUSTEE. 


[OHAP.  XIX. 


Appeal. 

Execution  of 
scheme. 

Powers  of 
Collectors. 


Duty  of 
Advocate- 
General  or 
Collector. 
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A  relator  who  is  not  a  party  to  the  suit  cannot  appeal. 1 

The  directions  in  a  scheme  framed  under  this  section  may  be  enforced 
in  execution  on  application  by  persons  interested.2 

The  powers  conferred  upon  the  Advocate- General  by  the  above  section 
may,  outside  the  Presidency  towns,  be,  with  the  previous  sanction  of  the 
Local  Government,  exercised  also  by  the  Collector  or  by  such  officer  as  the 
Local  Government  may  appoint  in  this  behalf.3 

The  Advocate-General,  or  Collector,  as  the  case  may  be,  in  giving  his 
consent  to  the  institution  of  a  suit  must  exercise  his  judgment  in  the  matter, 
and  see  not  only  whether  the  persons  suing  are  persons  having  an  interest 
in  the  trust,  but  also  whether  the  trust  is  a  public  trust  of  the  kind  con¬ 
templated  by  the  section,  and  whether  there  are  primd  facie  grounds 
for  thinking  that  there  has  been  a  breach  of  trust.  Where  the  form  of  the 
permission  shows  that  he  has  omitted  to  exercise  his  judgment,  the  omission 
is  a  mere  irregularity.4 

He  should  only  give  such  consent  if  it  be  such  a  suit  as  he  would  consider 
himself  justified  in  filing  at  the  relation  of  such  two  persons  in  his  own 
name,5 

There  must  be  some  dispute  in  existence  of  such  a  public  nature  that 
the  intervention  of  the  Advocate-General  or  Collector  is  necessary  to  decide 
if  and  by  whom  a  suit  should  be  brought  to  establish  public  rights.6 

When  a  sliebaii,  mohuni,  trustee,  or  other  manager  has  by 
breach  of  trust  or  otherwise  shown  himself  to  be  incompetent  to 
carry  on  the  duties  of  the  trust,  the  Court  can  remove  him.7 

A  trustee  who  does  not  keep  proper  accounts,  misappropriates  moneys 
and  makes  false  claims  against  the  trust  properties  should  be  removed.8 

A  bond  fide  claim  to  property  which  actually  belongs  to  the  endowment 
is  not  hv  itself  ground  for  removing  a  manager  ;  9  but  an  assertion  of  a  right 
to  treat  the  property  as  his  private  estate  might  justify  his  removal.10 

The  non-performance  of  customary  religious  ceremonies  may  amount 
to  a  breach  of  trust  if  funds,  whether  frqin  voluntary  contributions  or  other¬ 
wise,  are  available.11 


sJumkar  v.  Udercm  Icharam  (1011),  36 
Tom.  29 ;  13  Bom.  L.  R.  989 ;  see  Oha - 
zaffar  Husain  Khan  v.  Yawar  Husain 
(1905),  28  All.  112  ;  Hassan  ( Kazi )  v. 
Sagun  Baknshna  (1899),  24  Bom.  170 ; 
Vishvanath  Govind  Deshmane  v.  Ram- 
hhat  (1890),  15  Bom.  148 ;  Ldkshman - 
das  Parashram  v.r  Ganpatrav  Krishna 
(1884),  8  Bom.  365,  see  ante ,  p.  576. 

1  Jan  Mahomed  v,  K urudin  (Syed) 
(1907),  32  Bom.  155 ;  9  Bom.  L.  R. 
996. 

2  Prayag  Doss  Ji  Varu,  Mahant  v, 
Tirumala  Srirangacharlavaru  (1905), 
28  Mad.  319;  see  Damodarbhat  v. 
Bhogikd  Karsondas  (1899),  24  Bom. 
45 ;  1  Bom.  L.  R.  509. 

2  Act  V.  of  1908,  s.  93. 


4  Sajedur  Raja  Chomdhuri  v.  Gour 
Mohun  Das  Baishnav  (1897),  24  Calc. 
418  ;  Act  V.  of  1908  (Civil  Procedure 
Code),  s.  99. 

5  Suleman  v.  Ismail  (Shaikh)  (1915), 
39  Bom,  580 ;  17  Bom  L.  R.  625. 

6  Manijan  Bibee  v.  Khadem  Hossein 
(1904),  32  Calc.  273,  at  p.  276. 

7  See  Act  XX.  of  1863,  s.  14, 
post,  pp.  590,  591. 

8  Miyaji  v.  Ahmed  Sahib  (Sheikh) 
(1908),  31  Mad.  212. 

9  Muhammed  Jafar  v.  Muhammed 
Ibrahim  (1900),  24  Mad.  243. 

10  Chintaman  Bajaji  Dev  v.  Dhondo 
Ganesh  Dev  (1888),  15  Bom.  612. 

11  Elayalwar  Reddiar  v.  Namberu* 
mal  Chettm*  (1899),  23  Mad.  298. 
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A  person  holding  land  assigned  for  the  support  of  an  idol  subject  to  the 
performance  of  the  ceremonies  of  worship  of  the  idol  who  fails  to  perform 
the  required  service  may  be  compelled  to  do  so,  and  on  refusal  may  be 
removed.1 

“Courts  of  equity  in  England  have  always  allowed  themselves  some  Grounds  for 
latitude  in  dealing  with  the  trustees  of  a  public  charity  who  under  a  mistake  removal, 
have  misapplied  the  funds  of  the  institution,  and  we  think  that  we  can 
similarly  allow  ourselves  some  degree  of  latitude  in  dealing  with  the 
managers  and  pujaris  2  of  public  Hindu  temples  who  for  a  long  time  have 
been  accustomed  to  deem  themselves  owners  of  the  temples  of  which  in 
law  they  are  only  trustees,  managers,  and  priests,  and  to  overlook  the  past 
while  taking  care  that  for  the  future  the  administration  of  the  temple  is 
placed  on  a  sound  footing.  The  judgment  in  the  Chinchwad  case,3  while 
it  established  the  jurisdiction  of  the  Courts  to  deal  with  the  managers  of 
public  Hindu  temples,  and,  if  necessary,  for  the  good  of  the  religious  endow¬ 
ment  to  remove  them  from  their  position  as  managers,  did  not,  we  think, 
intend  to  lay  down  a  hard  and  fast  rule  that  every  manager  of  a  shrine  who 
arrogated  to  himself  the  position  of  owner  should  be  removed  from  his  trust. 

.  .  .  Each  case  must,  we  think,  be  decided  with  reference  to  its  own  cir¬ 
cumstances.’ '  4 

In  the  absence  of  fraud  or  dishonesty  mere  misconduct  or  mistake  as 
to  his  position  does  not  compel  a  Court  to  dismiss  a  manager.5  It  may  in 
some  cases  appoint  a  committee  to  supervise  and  control  him,  and  frame 
a  scheme  for  the  management  of  the  trust. 6 

On  the  removal  of  the  manager  a  successor  would  then  have  Appointment 
tojbe  appointed  by  the  person  entitled  to  make  the  appointment,7 
and  in  default  of  such  appointment  the  Court  will  appoint  a  fit 
successor,8  or  will,  if  necessary,  frame  a  scheme  for  the  adminis¬ 
tration  of  the  trust. 

As  to  the  power  of  the  Court  to  appoint  new  trustees  or  managers  of 
public  religious  endowments  in  cases  to  which  Act  XX.  of  1863  is  applicable, 
namely,  in  the  case  of  public  religious  endowments  which  might  have  been 
taken  charge  of  by  the  Boards  of  Revenue  under  Bengal  Regulations  XIX. 
of  1810,  and  Madras  Regulations  VII.  of  1817,  see  post,  p.  583. 

Neither  the  Trustees  and  Mortgagees  Powers  Act 9  nor  the  Trustee  Act 10 
has  any  application  to  charitable  or  religious  trusts. 


1  Mohesh  Chunder  Chuckerbutty  v. 
Koylash  Chunder  Chuckerhutty  (1869), 
11  W.  R.  C.  R.  443. 

2  Priests. 

3  Chintaman  Bajaji  Dev  v.  Dhondo 
Oanesh  Dev  (1888),  15  Bom.  612. 

4  Damodar  Bhatji  v.  Bhai  Bhogilal 
Kasandas  (1896),  22  Bom.  493,  at 
pp.  494,  495. 

5  Annaji  Baghunath  Oosavi  v. 
Narayan  Sitaram  (1896),  21  Bom. 
556 ;  Sivasankama  v.  Vadagiri  (1889), 
13  Mad.  6. 

6  Annaji  Baghunath  Oosavi  v; 


Narayan  JSitaram  (1896),  21  Bom.  556. 

7  Ante,  pp.  568  et  seq.  As  to  the 
form  of  decree  when  the  person  suing 
is  entitled  to  nominate  the  successor, 
see  Sathappayyar  Periasami  (1890), 
14  Mad.  1, 

8  See  ante ,  p.  571. 

®  XXVIII.  of  1866.  Dinsha  Ma- 
nekji  Petit  (Sir)  v.  Jamseiji  Jijibhai 
(Sir)  (1908),  33  Bom.  509. 

10  II.  of  1882.  Qopu  Koiandavelu 
Chetty  v  Sami  Boyar  (1905),  28  Mad, 
517. 
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Statutory  provisions  for  the  Superintendence  oj  Charitable  and 
Religious  Endowments . 

Bengal  Regu-  Bengal  Regulation  XIX.  of  1810  1  vested  in  the  Boards  of 
of  mo.  *  Revenue  and  Commissioners  the  general  superintendence  of  all 
lands  granted  for  the  support  of  mosques,  Hindu  temples, 
colleges,  and  for  other  pious  and  beneficial  purposes,  and  of  all 
public  buildings,  such  as  bridges,  sarais2  kattras ,3  and  other 
edifices,4  and  made  provisions  for  giving  effect  to  such  super¬ 
intendence. 

Madras  Regu-  By  Madras  Regulation  VII.  of  1817,  framed  under  the 
ousnT11’  above  Regulation,  the  general  superintendence  of  all  endow¬ 
ments  granted  for  the  support  of  colleges,  or  for  other  beneficial 
purposes,  and  of  all  public  buildings,  such  as  bridges,  choultries ,5 * 
or  ehuitrums,Q  or  other  edifices  in  the  Madras  Presidency,  were 
vested  in  the  Madras  Board  of  Revenue.7  The  general  super¬ 
intendence  of  escheats  was  likewise  vested  in  the  Board  of 
Revenue.8 

So  far  as  religious  endowments  are  concerned,  these  Regulations  have 
been  repealed. 9 

These  Regulations  were  intended  to  be  supplemental  to  existing 
remedies.10  They  apply  to  endowments  created  after  the  date  of  the 
Regulations,  as  well  as  to  prior  endowments.11 

Appropnation  These  Regulations  12  require  the  Board  of  Revenue,13  and  in 
ments,  the  case  of  Bengal  the  Board  of  Commissioners  also,  to  take 
care  that  all  endowments,  the  general  superintendence  of 
which  are  vested  in  them,  are  duly  appropriated  to  the  purpose 
for  which  they  were  destined  by  the  Government  or  individual 
by  whom  Such  endowments  were  granted. 


1  Repealed  in  Assam  by  Act  V.  of 
1897,  and  in  the  North-Western 
Provinces  by  Act  VIII.  of  1884. 

2  Buildings  for  the  shelter  and 
accommodation  of  travellers. 

3  Market  placesf 

*  4  S.  2. 

5  Shelter  for  travellers. 

*  Places  where  refreshment  is  given 
gratuitously,  especially  to  Brahmins. 

7  S.2. 

8  Ben.  Reg.  XIX.  of  1810,  s.  7 ; 
Mad.  Reg.  VII.  of  1817,  s.  0. 

9  Post,  p.  584. 


10  Ponnambala  Mudaliyar  v.  Vara- 
gwm  Rama  Pandia  Chinnatambara 
(1872),  7  Mad.  H.  C.  117. 

11  Venkatachala  Pillai  v.  Taluq 
Board,  Saidapet  (1911),  34  Mad.  375  ; 
Sivayya  v.  Rami  Reddi  (1899),  22 
Mad.  223. 

12  Ben.  Reg.  XIX.  of  1810,  s.  3; 
Mad.  Reg.  VII.  of  1817,  s.  3. 

13  In  Ajmero  the  Chief  Commis¬ 
sioner  discharges  the  functions  of  the 
Board  of  Revenue,  Reg.  III.  of  1877, 
s.  3. 
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Thexe  wexe  also  provisions  1  as  to  the  repair  of  public  ediiices  and  the 
disposal  of  ruined  buildings. 

They  are  bound  to  prevent  endowed  lands  from  being  Misappropria- 
appropriated  to  private  uses  or  in  any  other  mode  contrary  tlon* 
to  the  intent  and  will  of  the  donor.2 

There  were  to  be  local  agents,  of  whom  the  Collector  was  to  Agents, 
be  one,  in  each  district.3 

The  duty  of  the  agents  is  to  ascertain  and  report  the  particulars  of 
endowments,  the  names  and  particulars  of  the  then  trustees  and  managers, 
and  all  vacancies  and  casualties  with  full  information  as  to  the  pretensions 
of  claimants,  and  to  recommend  fit  persons  where  the  nomination  vests 
in  Government  or  any  public  officer. i 

The  Regulations  give  power  to  appoint  trustees,  managers.  Appointment 
and  superintendents  in  those  cases  in  wyhich  the  nomination  °* trustees* 
has  usually  rested  with  the  present  or  former  Government,  or 
with  a  public  officer,  or  of  right  appertains  to  Government,  in 
consequence  of  no  private  individual  being  competent  and 
entitled  to  make  sufficient  provision  for  the  succession  to  the 
trust  and  management.5 

Under  this  provision  the  Board  of  Revenue  can  appoint  hereditary  Appointment 
trustees  when  such  appointment  does  not  interfere  with  any  subsisting  trustees. 
rights.6 

This  provision  was  not  intended  to  limit  the  jurisdiction  of  the  Courts 
to  the  cases  contemplated  in  it,  but  rather  to  provide  against  the  finality 
of  erroneous  orders  that  may  he  passed  by  the  Board  of  Revenue  under 
the  Regulation.7 

Section  15  of  the  Bengal  Regulation  and  s.  14  of  the  Madras  Regulation  Saving  of 
save  the  rights  of  individuals  to  recover  by  due  course  of  law  lands  or  build-  private  rights, 
ings  which  had  been  appropriated  under  colour  of  the  Regulations  and 
compensation  in  damages  for  any  loss  or  injury  unduly  sustained  by 
them. 

The  Board  cannot  arbitrarily  put  an  end  to  an  arrangement  permanently  Termination 

of  arrange  - 

- - — - - — - - ment,  or 

superintend - 

1  Ben.  Rsg.  XIX.  of  1810,  ss.  3, 4,  Mad.  Reg.  VII.  of  1817,  s.  13.  This  eace* 

and  G;  Mad.  Reg.  VII.  of  1817,  cannot  he  done  without  first  dis- 

ss.  3,  4.  missing  the  existing  trustee,  Venkata* 

2  Ben.  Reg.  XIX.  of  1810,  s.  5;  chctia  Pillai  v.  Taluk  Board ,  Saidapet 

Mad.  Reg.  VII.  of  1817,  s.  5.  (1911),  34  Mad.  375. 

8  Ben.  Reg.  XIX.  of  1810,  ss.  8,  9;  6  GanapatU  Ayyar  v.  Vedavyam 

Mad.  Reg.  VII.  of  1817,  ss.  7,  8.  Alasingha  Bhaitar  (Sri)  (1906),  29 

4  Ben.  Reg.  XIX.  of  1810,  ss.  Mad.  534. 

10-13  ;  Mad.  Reg.  VII.  of  1817,  7  Ponnambala  Mudaliyar  v.  Vara - 

ss.  9-12.  guna  Rama  Pandia  Chinnatambiar 

8  Ben.  Reg.  XIX.  of  1810,  s.  14;  (1872),  7  Mad.  H.  C.  117. 
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made  by  them,  but  may  do  so  only  for  just  and  sufficient  reasons.1  The 
Board  of  Revenue  can  devest  itself  of  its  right  of  superintendence.2 

These  Regulations  still  apply  to  charitable  endowments, 
except  in  Assam  3  and  the  North-Western  provinces,4  but  so 
far  as  religious  endowments 'are  concerned,  they  were  repealed 
by  the  Religious  Endowments  Act.,5  which  is  in  force  throughout 
India  except  in  the  Presidency  towns  and  the  Bombay  Presi¬ 
dency,  where  it  is  in  force  in  Kanara  only. 

It  is  competent  to  the  Madras  Board  of  Revenue,  with  the 
written  consent  of  the  Governor  in  Council  and  of  the  District 
Municipal  Council,  to  make  over  to  such  municipal  council  the 
management  and  superintendence  of  any  endowment  vested 
in  the  Board  by  Madras  Regulation  VII.  of  1817 ;  and  there¬ 
upon  all  powers  and  duties  which  attach  to  such  Board  of 
Revenue  in  respect  thereof  shall  attach  to  such  municipal 
council  as  if  they  had  been  specifically  named  in  such  Regula¬ 
tion.6  There  is  a  similar  provision  in  the  Madras  Local  Boards 
Act,  1884.7 

The  scope  of  the  Religious  Endowments  Act,  1868, 8  is  to 
be  ascertained  from  tie  preamble  which  recites  that  it  is  ex¬ 
pedient  to  relieve  the  Boards  of  Revenue,  and  the  local  agents 
in  the  Presidency  of  Port  William  in  Bengal,  and  the  Presidency 
of  Port  St.  George,  from  the  duties  imposed  on  them  by  the 
above  Regulations,  “  so  far  as  these  duties  embrace  the  super¬ 
intendence  of  lands  granted  for  the  support  of  mosques  or 
Hindu  temples  and  for  other  religious  uses ;  the  appropriation 
of  endowments  made  for  the  maintenance  of  such  religious 
establishments ;  the  repair  and  preservation  of  buildings  con¬ 
nected  therewith,  and  the  appointment  of  trustees  or  managers 
thereof;  or  involve  any  connection  with  the  management  of 
such  religious  establishments.” 

The  Act  applies  to  all  public  religious  endowments  for  the  support  of 
which  lands  have  been  granted  by  preceding  Governments  of  India  and 


1  Ganapatki  Ayyar  v.  Vedavyasa  6  Act  IV.  (M.  C.)  of  1884,  s.  26  (2), 

Alasing  a  Bkaftar  (Sri)  (1906),  29  Chairman ,  Municipal  Council  of 
Mad.  634.  Bajahmundry  v.  Susurla  VenJcate - 

2  Venkalesa  Nayudu  v.  Shatagopa  swarlu  (1907),  31  Mad.  111. 

Skri Shatagopa  Swami (Shrivan)  (1872),  7  Act  V.  (M.  0.)  of  1884,  s.  61  (2) ; 

7  Mad.  H.  C.  77.  V  enkatachala  Pillai  v.  Taluq  Board , 

»  Act  V.  of  1897.  Saidapet  (1911),  34  Mad.  375. 

*  A<$  VTU.  of  1884*  s  XX.  of  1863. 

8  XX  of  1863. 
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by  individuals,  whether  they  had  been  taken  under  the  control  of  the  Board 
of  Revenue  or  not,1  and  whether  they  existed  at  the  time  of  the  passing  of 
the  Act  or  have  been  subsequently  created.2  It  applies  to  religious  endow¬ 
ments  which  might  have  been  taken  under  the  control  of  the  above  Regu¬ 
lations,  if  such  Regulations  had  remained  in  force,3  and  whether  or  not  they 
were  in  existence  at  the  time  of  the  repeal  of  such  Regulations.4 

The  Act  only  applies  to  public  trusts.  It  has  no  application  to  private  Private 
trusts,5  and  only  applies  to  certain  religious  trusts  and  endowments  which  trusts* 
had  been  or  might  be  under  the  management  of  the  Government.6 

A  public  endowment  for  religious  uses  has  been  defined  7  as  u  one  which  public 
distributes  its  benefits  to  all  men  of  all  classes  professing  a  defined  form  of  endowment, 
religion :  a  similar  endowment  for  pious  and  charitable  purposes  generally 
would  include  all  members  of  the  community  who  chose  to  avail  themselves 
of  the  means  afforded  them  by  the  appropriation ;  every  one  would  have 
an  equal  right  to  participate,  and  that  at  all  time  and  at  all  seasons.”  To 
make  a  trust  a  public  trust  there  must  be  an  intention  to  confer  a  benefit 
either  upon  the  people  in  general  or  upon  a  class  of  sectaries.8 

For  instance,  an  endowment  for  the  purpose  of  supporting  and  main- 
tdJmmg  fakirs,  entertaining  visitors,  and  the  giving  of  alms.9 

The  Act  applies  to  endowments  the  funds  for  which  have  been  raised 
by  subscription.10 

The  provisions  of  the  Religious  Endowments  Act  (XX.  of 
1868)  are  as  follows : — 

In  the  case  of  every  mosque,  temple,  or  religious  establish-  Transfer  of 

*  x  i  religious 

xnent  subject  to  the  above  Regulations  which  was  under  cue  trust  pro- 
management  of  a  trustee,  manager,  or  superintendent,  whose 
nomination  did  not  vest  in,  nor  was  exercised  by,  or  was  subject 
to  the  confirmation  of,  the  Government,  or  of  any  public  officer, 


1  Jan  Alt  v.  j Ram  Nath  Mundul 
(1881),  8  Calc.  32;  9  C.  L.  R.  433; 
iSheoratam  Kunuxiri  v.  Ram  Far  gash 
(1896),  18  All.  227 ;  Mahomed  Athar 
v.  Ramjan  Khan  (1907),  34  Calc.  587. 

2  Venkaiachala  PiUai  v.  TcUvg 
Board ,  Saidapet  (1911),  34  Mad.  375. 

3  See  Saturluri  Setaramanuja  Char - 
yulu  v.  Nanduri  Seetapaii  (1902), 
26  Mad.  166,  explaining  Muthu  v. 
Qangathara  (1893),  17  Mad.  95; 
Mahomed  Athar  v.  Ramjan  Khan 
(1907),  34  Calc.  587. 

4  Sivayya  v.  Rami  Reddi  (1899), 
22  Mad.  223  ;  Venkatachala  PiUai  v. 
The  Taluq  Board ,  Saidapet  (1911),  34 

MacL  375. 

6  See  Sathapayyar  v.  Periasami 

(1890),  14  MAd.  1  (endowment  for 

family  of  guru) ;  Ashgar  AH  v. 

Delroos  Banoo  Begum  (1877),  3  Calc. 


325;  S.  C.  in  Court  below,  Delroos 
Banoo  Begum  v.  Ashgur  Ally  Khan 
(Nawab  Syud)  (1S75),  15  B.  L.  R.  167  ; 
23  W.  R.  C.  R.  453 ;  Protap  Chandra 
Misser  v.  Brojonaih  Misser  (1891),  19 
Calc.  275  (endowment  for  family  idol), 

6  Kalee  Chum  Girt  v  Golabi  (1878), 
2  C.  L.  R.  129,  at  p.  131. 

7  Delroos  Banoo  Begum  v.  Ashgur 
Ally  Khan  (Naieab  Syud)  (1875),  15 
B.  L.  R.  167,  at  p.  184  ;  23  W.  R.  C.  R. 
453,  at  p.  454.  ->  See  Venkatachala 
PiUai  v.  Taluq  Board ,  Saidapet  (1911), 
34  Mad.  375,  at  pp.  381,  382. 

8  See  Sathapayyar  v.  Periasami 
(1890),  14  Mad.  1. 

8  Puran  Atal  (Mohunt)  v.  Danhan 
Das  (1912),  34  All.  468. 

Muhammad  Siraj-ul-IIag  v.  Ifft* 
amud'din  (1896),  19  Ail.  104. 
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tlio  local  Government  was  required  to  transfer  the  property 
which  was  under  the  superintendence  of  tho  Board  of  Revenue 
to  such  manager,  trustee,  or  superintendent.1 

When  a  dispute  arises  as  to  the  succession  to  the  office  of 
any  trustee,  manager,  or  superintendent  to  whom  the  property 
has  been  so  transferred,2  the  Civil  Court  may  at  the  instance 
of  any  person  interested  in  the  mosque,  temple,  or  religious 
establishment  or  in  the  performance  of  the  worship  or  of  the 
service  thereof,  or  of  the  trusts  relating  thereto,  appoint  a 
manager  to  act  until  some  other  person  has  by  suit  established 
his  right  of  succession  to  such  office.3 

A  Collector  can  be  appointed  trustee  under  this  provision.4 

No  appeal  lies  from  an  order  made  under  this  provision,5  but  a  High 
Court  can  revise  such  order. 6 

The  rights,  powers,  and  responsibilities  of  the  trustee, 
manager,  or  superintendent  to  whom  the  property  is  so  trans¬ 
ferred,  as  well  as  the  conditions  of  their  appointment,  election, 
and  removal  are  the  same  as  if  the  Act  had  not  been  passed 
except  in  respect  of  tho  liability  to  be  sued  under  the  Act.7 
All  the  powers  which  might  be  exercised  by  any  Board  of 
Revenue  or  local  agent  for  the  recovery  of  the  rent  of  land  or 
other  property  so  transferred  may  be  exercised  by  any  trustee, 
manager,  or  superintendent  to  whom  such  transfer  is  made.8 

In  the  case  of  every  mosque,  temple,  or  religious  establish¬ 
ment  to  which  the  provisions  of  either  of  the  above  regulations 
were  applicable  and  the  nomination  of  the  trustee,  manager, 
or  superintendent  whereof  was  at  the  time  of  the  passing  of  the 
Act  vested  in,  or  might  be  exercised  by,  the  Government  or 
any  public  officer  or  in  which  the  nomination  was  subject  to 
the  confirmation  of  Government  or  any  public  officer,9  the  Local 


1  S.  4.  Jusagheri  Gossamiar  v. 
Collector  of  Tcmjorc  (1870),  5  Mad. 
H.  0.  334. 

2  Ittuni  Panikka^  v.  Irani  Nambu - 
dripad  (1881),  3  Mad.  401 ;  Gopala 
Ayyar  v.  Arunachallam  Ghetty  (1902), 
26  Mad.  85. 

3  S.  5.  As  to  appeals,  see  Sultan 
Ackeni  Sahib  v.  Bam  Malimiyar 
(Shaik)  (1879),  4  Mad.  295. 

*  Somasundara  Mudaliar  v.  Vythi • 
Unga  Mudaliar  (1890),  19  Mad.  285. 

5  1W . 


6  Gopala  Ayyar  v.  Arunachallam 
Ghetty  (1902),  26  Mad.  85. 

7  Post,  pp.  590-592. 

8  S.  6. 

9  S.  3.  See  Sitharama  Ghetty  v. 
Subramania  Iyer  ( Sir  S.)  (1915),  39 
Mad.  700  ;  Dhurrwm  Singh  Mohunt 
v.  Kissen  Singh  (1881),  7  Calc.  767 ; 
9  C.  L.  R.  410.  The  burden  of  proof 
is  on  the  person  alleging  that  the  en¬ 
dowment  is  of  tho  class  mentioned  in 
s.  3,  if  a  committee  has  been  ap¬ 
pointed  and  has  worked  for  many 


CHAP.  XIX,] 


COMMITTEES. 


587 


Government  was  required  once  for  all 1  to  appoint  committees 
of  three  or  more  persons  to  exercise  the  powers  2  given  to  the 
Board  of  Revenues  and  local  agents  by  the  above  Regulations.3 

As  to  the  duties  and  powers  of  such  committees,  see  post,  pp.  589,  590. 

“  It  cannot  be  contended  that,  owing  to  the  neglect  of  Government 
to  carry  out  the  duties  imposed  upon  them  by  s.  7  of  that  Act,  the  Board  of 
Revenue  can  be  deemed  to  be  still  invested  with  the  powers  and  duties 
which  attached  to  the  Board  under  the  Regulations.'’  4 

Two  out  of  three  of  the  members  of  a  committee  so  appointed  cannot 
maintain  a  suit,5  but  a  surviving  member  can  do  so.6 

The  members  of  the  said  committee  were  to  be  appointed  Qualifications 
from  among  persons  professing  the  religion  for  the  purposes  of  such  Com- 
of  which  the  mosque,  temple,  or  other  religious  endowment  nuttee’ 
was  founded,  or  was  then  maintained,  and  in  accordance, 
so  far  as  could  be  ascertained,  with  the  general  wishes  of  those 
who  were  interested  in  the  maintenance  of  such  mosque, 
temple,  or  other  religious  establishment.  The  appointment 
of  the  committee  was  to  be  notified  in  the  Official  Gazette, 

In  order  to  ascertain  the  general  wishes  of  such  persons  in 
respect  of  such  appointment,  the  Local  Government  might 
cause  an  election  to  be  held  under  such  rules  (not  inconsistent 
with  the  provisions  of  this  Act)  as  should  be  framed  by  sucb 
Local  Government.7 

Under  s.  9  every  member  of  a  committee  appointed  as  Every^  ^ 
above  shall  hold  his  office  for  life,  unless  removed  for  mis-  be  appointed 
conduct  or  unfitness,  and  no  such  member  shall  be  removed  removed  for 
except  by  order  of  the  Civil  Court  as  thereinafter  provided.8  ^conduct, 

A  member  of  a  committee  can  retire  from  his  office  of  bis  own  will. 9  Retirement 

of  member. 

Section  10.  —  Whenever  any  vacancy  shall  occur  among  Provisions  for 

.  .  filling  up 

the  members  of  a  committee  appointed  as  above,  a  new  member  vacancies. 


years,  Ponduranga  v.  Nagappa  (1889), 
12  Mad.  3G6  ;  Bhma  Rout  v.  Basara - 
thi  Boss  (1912),  40  Calc.  323,  at  p.  333. 

1  Rangappa  v.  Bhimappa  (1915), 
39  Mad.  349.  As  to  a  change  for 
Revenue  purposes,  see  ibid, 

2  Ante,  pp.  582,  583. 

3  S.  7.  As  to  giving  consideration 
in  return  for  votes,  see  Krishnaswami 
A yyangar  v.  Sivaswami  Udayar  (1905), 
29  Mad.  166. 

*  Mahomed  r.  QanapaM  (1889),  13 

Mad.  277,  art  pp.  278, 279. 


5  Muhammad  Easan  (Sped)  v. 
Nazar  Muhammad  [Nazi)  (1916), 
1  Pat.  B.  J.  437. 

6  Raghunandan  Ramanuja  Das  v. 
Bibhuti  Bhusan  Huber jee  (1911),  39 
Calc.  304,  differing  from  Samthalva  v. 
Manjanna  Shetty  (1910),  34  Mad.  1. 

^  Act  XX.  of  1863,  s.  9.  See 
standing  orders  of  Madras  Board  of 
Revenue,  Vol  I.  chap  vi. 

8  j Post,  p.  591. 

9  Timmngada  Ayijangar  v.  Banga • 
yyangar  (1882),  6  Mad.  114. 
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shall  bo  elected  to  fill  the  vacancy  by  the  persons  interested 
as  above  provided.  The  remaining  members  of  the  committee 
shall,  as  soon  as  possible,  give  public  notice  of  such  vacancy, 
and  shall  fix  a  day  which  shall  not  be  later  than  three  months 
from  the  elate  of  such  vacancy  for  an  election  of  a  new  member 
by  the  persons  interested  as  above  provided,  under  rules  for 
elections  which  shall  be  framed  by  the  Local  Government  ; 
and  whoever  shall  be  then  elected  under  the  said  rules  shall  be  a 
member  of  the  committee  to  fill  such  vacancy.  If  any  vacancy 
as  aforesaid  shall  not  be  filled  up  by  such  election  as  aforesaid 
within  three  months  after  it  has  occurred,  the  Civil  Court,  on 
fhe  application  of  any  person  whatever,  may  appoint  a  person 
to  fill  the  vacancy,  or  may  order  the  vacancy  to  be  forthwith 
filled  up  by  the  remaining  members  of  the  committee,  with 
which  order  it  shall  then  be  the  duty  of  such  remaining  members 
to  comply,  and  if  this  order  be  not  complied  with,  the  Civil 
Court  may  appoint  a  member  to  fill  the  said  vacancy.1 

When  the  number  is  reduced  to  less  than  three,  it  has  been  held  that  the 
remaining  members  cannot  perform  any  of  the  functions  of  the  original 
committee.2 

The  Judge  may  appoint  a  new  committee  when  the  memberships  are 
all  vacant.3 

There  is  no  appeal  from  the  exercise  of  the  power  given  to  the  District 
Judge  by  this  section,4  but  the  matter  can  be  dealt  with  by  the  High  Court 
on  revision. 5 


Ko  member  of  No  member  of  a  committee  can  be  or  act  also  as  a  trustee, 
be  trustee,  manager,  or  superintendent  of  the  mosque,  temple,  or  other 
mosque,  etc.,  religious  establishment  for  the  management  of  which  such 
oUuch1 com!  committee  may  have  been  appointed. 

On  the  appointment  of  the  committee  the  property  of  the 
endowment  was  to  be  transferred  to  the  committee.6  All  the 


mittee. 

Transfer  of 
property  to 
committee* 


1  As  to  the  construction  of  this 
section,  see  Vasudeva  Aiyar  v.  Nega - 
patam  DevastJianam  Committee  (1913), 
38  Mad.594  (aphelion  appeal,  21*5*17). 

2  Santhalva  v.  Manjanna  Shetty 
(1910),  34  Mad.  1  ;  differed  from  in 
Sitkarama  Chetty  v.  Subramania  Iyer 
(Sir  S.)  (1915),  39  Mad.  700,  and  in 
Raghunandan  Ramanuja  Das  v.  Bibhuti 
Bhusan  Mukerjee  (1911),  39  Calc.  304. 
See  Muhammad  Hasan  ( Syed )  v.  Nazar 
Muhammad  (1916),  1  Pat.  R.  J.  437. 

3  Mahomed  Athor  (Syed)  v.  Sultan 


Khan  (1900),  4  C.  W.  N.  527. 

4  Meenakshi  Naidoo  v,  Subraminya 
Sastri  (1887),  14 1.  A.  160;  11  Mad.  26. 

5  Vasudeva  Aiyar  v.  Negapatam 
Devasthaimm  Committee  (1913),  38. 
Mad.  594.  A  contrary  view  was 
entertained  in  Subbier  v.  Abhoy  Nat - 
du  (1915),  18  Mad.  L.  J.  671. 

6  I.e.  the  property  which  was 
actually  In  the  possession  of  the 
Board  of  Revenue  when  the  Act  was 
passed,  Ponduranga  v.  Nagappa  (1889), 
12  Mad.  366,  at  p.  368. 
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powers  which  might  be  exercised  by  any  Board  of  Bovonue  or 
local  agent  for  the  recovery  of  the  rent  of  land  or  other  property 
so  transferred  can  be  exercised  by  the  committee.* 

The  Act  does  not  detail  the  powers  and  duties  of  the  committee.  They 
have  apparently  general  powers  of  superintendence  and  control  over  the 
affairs  of  the  endowment.1 2  In  exercising  such  general  control,  it  is  an 
unquestionable  duty  of  theirs  to  see  that  the  rents  payable  to  the  institu¬ 
tions  are  punctually  collected  and  all  steps  legally  necessary  for  their 
collection  are  duly  taken.  In  the  performance  of  this  duty,  however,  the 
procedure  to  be  observed  by  them  is  to  get  the  managers  to  make  the  col¬ 
lection  and  perform  all  acts  necessary  for  the  purpose.”  Taking  leases  in 
their  own  name,  though  not  regular,  is  not  absolutely  illegal. 3 

The  duty  of  a  devastanam  4  committee  consists,  primarily,  in  seeing 
that  its  endowments  are  appropriated  to  their  legitimate  purposes  and  are 
not  wasted.  It  is  not  a  part  of  the  duty  of  such  a  committee  to  interfere 
with  the  trustees  in  matters  relating  to  ritual.5 

The  committee  cannot  alter  the  constitution  of  the  temple  management  Additional 
established  by  the  Board,  and  appoint  additional  trustees  where  some  or  all  trustees, 
of  the  trustees  are  hereditary.  The  Act  does  not  confer  on  the  committee 
power,  except  for  good  and  sufficient  cause,  to  add  to  the  number  of  trustees 
sanctioned  under  an  existing  scheme  even  if  such  trustees  are  not  heredi¬ 
tary.  6 

They  may  appoint  new  trustees  when  there  is  no  hereditary  trustee  to  New  trustees, 
add  to  the  existing  trustees,  but  this  power,  though  discretionary,  must,  as 
in  the  case  of  all  powers  exercised  by  them,  he  exercised  reasonably  and 
in  good  faith,  and  may  be  controlled  by  a  Civil  Court  of  original  jurisdic¬ 
tion.  7 * 

The  committee,  or  at  least  a  majority  thereof,*  has  power  to  dismiss  Dismissal  of 
trusteee  and  superintendents  of  temples  and  of  pagodas  9  or  to  suspend  trustees> etc* 
them  10  for  due  cause  and  for  due  cause  only.11  Such  dismissal  must  be  at 
a  meeting  and  after  something  like  a  judicial  inquiry.12 

The  procedure  of  committees  should  be  governed  by  the  rules  applicable  Procedure, 
to  regular  corporations.13 


1  Act  XX.  of  1863,  s.  12. 

2  See  Kaliyanaramayyar  v.  Mustah 
Shah  Sahib  (1896),  19  Mad.  395,  at  p. 

396. 

8  See  Kaliyanaramayyar  v.  Mustah 
Shah  Saheb  (1896),  19  Mad.  395,  at  p. 

397. 

4  Revenue  applied  to  the  support 

of  a  temple, 

6  Tiruvengadath  Ayyangar  v.  Srini¬ 
vasa  Thathachariar  (1899),  22  Mad. 
361. 

6  Ganapathi  Ayyar  v.  Vedavyasa 
Alasinga  BhaMar  {Sri)  (1906),  29 
Mad.  534. 

7  Bavud  Saiba  (Sheikh)  v.  Hussein 

Baiba  (1893),  17  Mad.  212 ;  THruven- 

gadath  Aiyangar  v.  Ponnappiengar 


(1914),  38  Mad.  1176 ;  Act  II.  of  1882 
(Trusts),  s.  49. 

8  Pandamngy  Annachariyar  v.  Iya- 
ihory  Mudaly  (1869),  4  Mad.  H.  C.  443. 

9  Chinna  Rangaiyangar  v.  Sub- 
braya  Muddi  (1867),  3  Mad.  H.  C. 
334. 

10  Seshadri  Ayyangar  v.  Naiaraja 
Ayyar  (1898),  21  Wtad.  179. 

11  Cases  cited  in  Bhima  Rout  v. 
Basarathi  Bass  (1912),  40  Calc.  323> 
at  pp.  333,  334. 

12  Thandvaraya  v.  Subbayyar  ( 1899), 
23  Mad.  483. 

13  Ananiamrayana  Ayyar  v.  Kutta - 
lam  PiUai  (1899),  22  Mad.  481.  As 
to  a  quorum,  see  ibid. 
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They  can  without  leave  institute  such  suits  as  may  be  necessary  for 
enforcing  their  powers,1  hut  the  trustee  or  manager  is  the  porson  who  is 
entitled  to  bring  suits  for  the  property. 2 

The  committee  is  not  entitled  to  possession  of  the  property  of  the 

endowment.3  ,  ,, 

Such  committee  has  no  power  over  trustees  of  endowments,  the 

appointment  of  whom  is  not  vested  in  Government,4 

The  Act  further  provided— 

“  Section  18.— It  shall  bo  the  duty  of  every  trustee,  manager, 
and  superintendent  of  a  mosque,  temple,  or  religious  establish¬ 
ment  to  which  the  provisions  of  this  Act  shall  apply,  to  keep 
regular  accounts  of  his  receipts  and  disbursements  in  respect 
of  the  endowments  and  expenses  of  such  mosque,  temple,  or 
other  religious  establishment,  and  it  shall  b©  the  duty  of  every 
committee  of  management  appointed  or  acting  under  authority 
of  this  Act  to  require  from  every  trustee,  manager,  and  super¬ 
intendent  of  such  mosque,  temple,  or  other  religious  establish¬ 
ment  the  production  of  such  regular  accounts  of  such  receipts 
and  disbursements,  at  least  once  in  every  year,  and  every  such 
committee  of  management  shall  themselves  keep  such  accounts 
thereof.” 

Failure  to  submit  accounts  to  the  committee  justifies  the  dismissal  of 
the  trustee.5 

“Section  14.— Any  person  or  persons  interested  in  any 
mosque,  temple,  or  religious  establishment,  or  in  the  perform- 
f  ance  of  the  worship  or  of  the  service  thereof,  or  of  the  trusts 
relating  thereto  may,  without  joining  as  plaintiff  any  of  the 
other  persons  interested  therein,  sue  before  the  Civil  Court,  the 
trustees,6  manager,  or  superintendent  of  such  mosque,  temple,7 
or  religious  establishment,  or  the  member  of  any  committee 
appointed  under  this  Act,  for  any  misfeasance,  breach  of  trust, 


1  See  Venkatasa  Naidu  v.  Scida- 
goimamy  Iyer  (186J),  4  Mad.  H.  C. 
404. 

2  Sankamurti  Mudaliar  v.  CMdmn- 
bara  Nadan  (1893),  17  Mad.  143. 

3  Fonduranga  v.  Nagappa  (1889), 
12  Mad.  366. 

4  Vcncatabcda  Krishna  Chettiyar 

v.  Kcdiyamtramaiyangar  (1869),  5 

Mad.  H-  G.  48;  Bamiengar  v.  Gm* 

sambanda  Fandmgmnnada  (1867), 


5  Anantanarayana  Ayyar  v.  Kuita- 
lum  Fillai  (1899),  22  Mad.  481. 

G  Even  if  he  be  an  hereditary 
trustee,  Natesa  v.  Oanapati  (1890), 
14  Mad.  103  ;  Fakurudin  Sahib  v. 
Ackeni  Sahib  (1880),  2  Mad.  197. 

7  This  would  include  a  de  facto,  as 
well  as  a  de  jure  manager  or  super¬ 
intendent,  see  Muhammad  Siraj-uL 
hag  v.  Imam-ud-din  (1896),  19  AIL 
104,  but  would  have  no  application 
to  a  mere  trespasser, 
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or  neglect  of  duty  committed  by  such  trustee,1  manager, 
superintendent,  or  member  of  such  committee  2  in  respect  of 
the  trusts  vested  in  or  confided  to  them  respectively,  and  the 
Civil  Court  may  direct  the  specific  performance  of  any  act  by 
such  trustee,  manager,  superintendent,  or  member  of  a  com¬ 
mittee,  and  may  decree  damages  and  costs  against  such  trustee, 
managor,  superintendent,  or  member  of  a  committeo,  and  may 
also  direct  tho  removal  of  such  trustee,  managor,  superintendent, 
or  member  of  a  committee/’ 

This  section  is  not  confined  to  those  endowments  the  nomination  to 
which  has  been  exercised  by  or  had  vested  in  the  Board  of  Kevenue  under 
the  above  Regulations. 3  It  is  generally  applicable  to  all  public  religious 
endowments,  whenever  created,4  to  which  the  above-named  Kegulations 
would  have  been  applicable,  if  they  had  not  been  repealed  to  the  extent 
that  they  have  been  repealed.  In  one  case  5  it  was  held  that  this  section, 
although  in  its  terms  it  appears  to  be  more  general  than  the  earlier  sections, 
applies  in  fact  only  to  the  same  religious  trusts  to  which  the  rest  of  the 
Act  applies.0 

Suits  under  this  section  can  only  be  brought  against  the  persons  cle-  Against  whom 
scribed  in  the  section. 7  A  suit  under  the  section  cannot  be  brought  against  bought  bo 
a  person  to  whom  the  manager  has  by  a  breach  of  trust  transferred  the  undcr  Act. 
property  of  tho  endowment. 8  The  suit  is  personal  and  abates  on  the  death 
of  the  defendant. 9 

Tho  suit  may  be  brought  in  forma  pauperis.10  Pauper  suit. 

Provided  that  the  cause  of  action  bo  as  specified  in  the  section,  it  is  Further  relief, 
competent  to  the  Court  in  such  suit  to  give  such  relief  beyond  the  relief 
specified  in  the  section,  as  may  be  ancillary  to  the  relief  specified,  as,  for 
instance,  to  appoint  new  trustees  and  frame  a  scheme,11  or  to  make  a 


1  Sec  Elayalwar  Jlrddiar  v.  Nam  be- 
rumal  Chettiar  (1899),  23  Mad.  298. 

2  The  appointment  of  a  Sivite  to 
ho  trustee  of  a  Vishnu vi to  temple  is 
not  a  breach  of  trust  by  tho  com¬ 
mittee,  Gandavathcra  Ayyangar  v. 
Dcvanayya  Mudali  (1883),  7  Mad. 
222. 

3  Hficoratan  Kunwari  v.  Bam  Par - 
gash  (1890),  18  All.  227,  at  p.  231, 
differing  from  Raghubar  Dial  v.  Kesha 
Ranianuj  Das  (JHS8),  11  All.  38  at 
)).  2,3  ;  (Janes  Bing  v.  Bamgopal  Sing 
( J  870),  5  B.  L.  K.  App.  55,  and  cases 
ante,  p.  585. 

4  Sivayya  v.  Rami  Beddi  (J899),  22 
Mad.  223  ;  Salurluri  Scelamman  tija 
(Jharyula  v.  Nanduri  Scclapali  (1902), 
20  Mad.  100  ;  Dhurrum  Singh  Mohnnt 
v.  Kissen  Singh  (1881),  7  Calc.  767, 
pit  p.  770  ;  9  0,  L.  R.  410,  at  p.  413  ; 


M udiammad  Siraj-ul-IIaq  v.  Imam- ad¬ 
din  (1890),  19  All.  104;  Mahomed 
At  bar  v.  JRamjan  Khan  (1907),  31 
Oalc.  587  ;  FaJcnmdin  Sahib  v.  Ackcni 
Sahib  (1880),  2  Mad.  197.  See,  how¬ 
ever,  Jan  AU  v.  Bam  Nath  M undid 
(1881),  8  Calc.  32  ;  9  C.  L.  Ik  433. 

5  Kalce  Churn  Ctiri  v.  Cola  hi  (1878), 
2  0.  L.  K.  128,  at  p.  131,  following 
Panchcowric  Mull  v.  (JImmroolaU 
(1878),  3  Calc.  503„*  2  C.  L.  XI.  121. 

6  Ante,  p.  585. 

7  See  ante,  p.  590,  notes  0,  7. 

8  Sivayya  v.  Rami  Beddi  (1899), 
22  Mad.  223. 

d  Bhima  Bout  v.  Dasarathi  Dass 
(1912),  40  Calc.  323. 

10  Gurusami  Chetti  v.  Krishnasami 
Naikar  (1901),  24  Mac].  419, 

11  Narayana  Ayyar  v.  Kuma.rasami 
Mudaliar  (1899),  2,3  Mad.  537  ;  see, 
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Naturo  of 
order. 

Grounds  of 
removal. 


Suits  to  which 
Act  has  no 
application. 


declaration  that  property  belongs  to  an  institution, 1  or  to  deprive  the 
defendants  of  the  trusteeship  or  a  right  of  puja,2  or  to  restrain  the  super¬ 
intendent  from  removing  a  holy  book  from  the  temple.2 

The  Court  can,  when  directing  the  removal  of  a  trustee,  order  a  person 
competent  to  appoint  a  new  trustee  to  make  such  appointment  and  to 
direct  the  trustee  removed  to  surrender  possession  of  property  and  pay 
any  damages  decreed  to  the  new  trustee  to  be  appointed.4 

An  order  under  s.  14  should  be  mandatory,  not  merely  prohibitory. 5 

Mere  error  of  judgment  does  not  disqualify  a  member  of  a  devasthanam 
committee.  To  justify  the  removal  of  such  an  office-holder,  it  must  be 
shown  that  the  further  holding  by  him  of  the  office  is  incompatible  with 
the  interests  of  the  temple  under  the  charge  of  the  committee  of  which 
he  is  a  member.6  Of.  ante,  p.  580. 

The  Act  has  no  application  to  any  suits  other  than  those  specified  in 
s.  14, 7  as,  for  instance — 

(a)  A  suit  to  establish  a  right  to  share  in  the  management  of  a 
temple. 8 

(h)  A  suit  brought  by  the  dhammlmrta  of  a  temple  and  one  of  its 
worshippers  to  compel  the  defendant  as  heir  of  the  late  manager  to  make 
good  out  of  the  property  inherited  by  him  the  deficiency  in  the  Devasthanam 
funds  caused  by  breach  of  trust  and  misappropriation  by  the  late  manager.9 

(r)  A  suit  for  the  removal  of  a  mohmil ,  and  for  the  appointment  of  the 
plaintiff  in  his  place.10 

(<7)  A  suit  by  a  temple  officer  for  wrongful  dismissal.11 

(c)  A  suit  for  recovery  of  trust  property  12  from  a  transferee  even  where 
the  transaction  amounted  to  a  breach  of  trust.18 


however,  Protap  Chandia  Misser  v. 
Rrojonath  Misser  (1891),  19  Calc.  275. 
There  is  a  difference  of  opinion  as  to 
whether  the  Court  has  under  this 
section  power  to  appoint  a  trustee. 
In  Si  cay  y  a  v.  Rami  Iicddi  (1899),  22 
Mad.  223,  at  p.  227,  Sheppard,  J., 
considered  that  such  power  did  not 
exist.  In  Shcoraian  Kunwari  v.  Ram 
Pargash  (1892),  18  All.  227,  at  p.  232, 
the  Allahabad  High  Court  held  that 
the  Court  had  such  power.  It  is 
submitted  that  on  the  removal  of  a 
manager  or  trustee  in  a  suit  brought 
under  this  section  the  person  ordinarily 
entitled  to  nominate  a  successor  does 
not  lose  his  right,^  but  that  in  case 
of  his  refusing  or  neglecting  to 
exercise  such  right  the  Court  would 
have  to  make  an  appointment. 

1  Muhammad  Jafar  v.  Muhammad 
Ibrahim  (1900),  24  Mad.  243. 

2  Nat  cm  v.  (Janapati  (1890),  14 
Mad.  103  ;  in  that  case  the  suspension 
was  withdrawn  on  terms. 

3  Dhurrum  Singh  v.  Kisscn  Singh 
(1881),  7  Calc.  707  ;  9  C.  L,  R,  410. 


4  Miyaji  v.  Ahmed  Sahib  {Sheikh) 
(1908),  31  Mad.  212  ;  Giyana  Sam - 
bandha  Pandara  Sannadhi  v.  Kanda - 
sami  Tambiran  (1887),  10  Mad.  375, 
at  p.  508. 

5  Dhurrum  Singh  v.  Kissen  Singh 
(1881),  7  Calc.  707;  9  C.  L.  E.  410. 

6  Tiruvengadath  Ayyangar  v  Srini - 
vasa  Thaihachariar  (1899),  22  Mad. 
361. 

7  Ante ,  pp.  590,  591. 

8  Agri  Sharma  Embrandri  v.  Vistnu 
Embrandri  (1866),  3  Mad.  H.  C.  198. 

9  Y.  K .  K.  A.  M.  R.  O.  Jeyanga - 
rulavaru  v.  Hati  R.  M.  M.  Burma 
Dossji  {Sri)  (1868),  4  Mad.  H.  C.  2. 

10  Kishore  Bose  Mohunt  -v.  Kalce 
Churn  Giree  (1874),  22  W.  E.  C.  R. 
364. 

11  Amin  Sahib  {Syed)  r.  Ibram 
Sahib  (1868),  4  Mad.  H.  C.  112. 

12  Mahalinga  Rau  v.  Veraha  Gho - 
sami  (1881),  4  Mad.  157 ;  Virasami 
Nayudu  v.  Subba  Rau  (1882),  6  Mad, 
54. 

13  Sivayya  v.  Rami  Rcddi  (1899),  22 
Mad.  223. 
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(/)  A  claim  as  beneficiary  under  a  deed  of  trust  to  a  specihed  share 
which  had  been  allotted  to  the  claimant  thereby.1 

({/)  A  claim  by  the  settlor  claiming  possession  of  the  property  on  the 
ground  that  the  trust  had  not  been  carried  out. 2 

“  The  Act,3  while  it  empowered  persons  to  sue  whose  right  to  sue  Suit  indepen- 
independently  ot  the  Act  may  bo  doubtful,  did  not  deprive  any  one  of  of  the 
the  right  to  sue,  which  he  may  have  independently  of  the  Act.”  4 

Section  15. — “  The  interest  required  in  order  to  entitle  a  Nature  of 
person  to  sue  under  the  last  preceding  section  need  not  be  a  titling  person 
pecuniary  or  a  direct  or  immediate  interest,  or  such  an  interest t0  sue‘ 
as  would  entitle  the  person  suing  to  take  any  part  in  the  manage¬ 
ment  or  superintendence  of  the  trusts.5  Any  person  having  a 
right  of  attendance,  or  having  been  in  the  habit  of  attending 
at  the  performance  of  the  worship  or  service  of  any  mosque, 
temple,  or  religious  establishment,  or  of  partaking  in  the 
benefit  of  any  distribution  of  alms,  shall  be  deemed  to  be  a 
person  interested  within  the  meaning  of  the  last  preceding 
section,55  G 

The  Court  has  power  to  refer  to  arbitration  matters  in  Reference 
difference  7  in  suits  or  proceedings  instituted  under  the  Act.8  m  M  ra  Ion* 

Section  18  (as  amended  by  Act  VII.  of  1870)  is  as  follows :  Application 
“  No  suit  shall  be  entertained  under  this  Act  without  a  pre-  institute  suit, 
liminary  application  being  first  made  to  the  Court  for  leave  to 
institute  such  suit.55 

The  Court  on  the  perusal  of  the  application  shall  determine 
whether  there  are  sufficient  prima  jack  grounds  for  the  insti¬ 
tution  of  a  suit,  and,  if  in  the  judgment  of  the  Court  there  are 
such  grounds,  leave  shall  be  given  for  its  institution. 

tc  If  the  Court  shall  be  of  opinion  that  the  suit  has  been  for  Costs, 
the  benefit  of  the  trust,  and  9  that  no  party  to  the  suit  is  in 


1  Kaliib  llossein  ( Ilajee )  v.  Mchrum 
Becbee  ( Musswmat )  (1872),  4  N.  W.  P. 
155. 

2  Ilidaii-Qon*nissa  v.  Afzul  Ilouscin 
(Syud)  (1870),  2  N.  W.  P.  420. 

3  XX.  of  1863. 

4  Kalub  llossem  (Uctjee)  v.  Mehrum 
Beebee  ( Mussumat )  (1872),  4  N.  W.  P. 
155,  at  p.  358;  Namyana  Ayyar  v. 
Kumarasami  Mudaliar  (1899),  23 
Mad.  537 ;  Puddolabh  Boy  v.  Ram 
Gopal  Chatterjee  (1882),  9  Calc.  133; 
11  C.  L,  R.  33. 

5  See  Doyal  OJmnd  Mullich  v. 

H.b, 


Kcramut  Ali  (I860),  12  W.  R.  C.  R. 
382. 

G  Narayana  Ayyar  v.  Kumar  ammi 
Mudaliur  (1899),  23  Mad.  537. 

7  Rut  not  the  whole  suit,  Karedla 
V  ijayaragJiava  Perumalayya  N d  id  u 
v.  Yemavarapu  Sitaramayya  (1902), 
26  Mad.  361. 

8  Act  XX.  of  1863,  ss.  16,  17. 
Perumal  Naih  v.  Baminatha  PUlai 
(1896),  19  Mad.  498. 

9  This  does  not  mean  u  or :  ” 
Nurendro  Narain  Roy  v.  Ishan  Chunder 
Sen  (1874),  22  W.  R.  C.  R.  22. 
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fault,  the  Court  may  order  the  costs  or  such  portion  as  it  may 
consider  just  to  be  paid  out  of  the  estate.” 

An  application  for  leave  to  sue  should  be  duly  verified  and  presented 
either  by  the  applicant  in  person  or  by  his  pleader.1 

It  is  not  necessary  to  give  notice  to  the  person  whom  it  is  intended 
to  sue. 2 

When  sanction  is  given  to  two  persons  one  cannot  sue  alone.3 

A  District  Judge  acting  under  s.  38  of  Act  XX.  of  1863  can  make 
inquiries,  and  is  not  bound  to  decide  on  a  bare  perusal  of  the  application 
for  leave  to  sue.4 

If  the  suit  instituted  differs  materially  from  the  suit  for  which  sanction 
was  given,  the  plaint  may  properly  be  rejected.8 

No  appeal  lies  from  an  order  giving  or  refusing  leave  made  under 
s.  18.® 

It  has  been  held  that  these  sections  do  not  apply  to  a  suit  brought  under 
the  ordinary  original  civil  jurisdiction  of  a  High  Court,7  and  that  therefore 
no  sanction  is  necessary  for  such  suit. 

Section  19, — “  Before  giving  leave  for  institution  of  a  suit 
or  after  leave  has  been  given,  before  any  other  proceeding  is 
taken,  or  at  any  time  when  the  suit  is  pending,  the  Court  may 
order  the  trustee,  manager,  or  superintendent  or  any  member 
of  a  committee,  as  the  case  may  be,  to  file  in  Court  the  accounts 
of  the  trust  or  such  part  thereof  as  to  the  Court  may  seem 
necessary.” 

Neither  the  Act  nor  any  proceedings  thereunder  exclude  the  ordinary 
criminal  law.8 


1  Amdoo  Miyan  v.  Muhammad 
Davud  Khan  Bahadur  (1901),  24  Mad. 
686. 

2  Ibid. 

3  Vmhatesha  Malta  v.  liamaya 
Hegade  (1914),  38  Mad.  1192. 

4  Ramanathan  Chethar  v.  Ananiha- 
narayana  Aiyar  (1909),  33  Mad.  412. 

B  Srinivasa  v.  Venkata  (1887),  11 
Mad.  148.  • 

6  Civil  Revision  Petition  101  of 
1882,  10  Mad.  98,  note  ;  In  re  Venka - 
leswara  (1886),  10  Mad.  98  ;  Kaviraja 
Sundara  Murtiya  PUlai  v.  Nalla 
Naikan  Pillai  (1866),  3  Mad.  93 ; 
Kalub  Hossein  {Hajee)  v.  Ali  Hossein 
(1872),  4  N.  W.  P.  3 ;  Helms  Banco 
Begum  v.  Abdur  Ruhman  (Hadjee) 
(1874),  2i  W.  R.  C.  R.  368 ;  Protap 
Chandra  Misser  v,  Brojonath  Misser 


(1891),  19  Calc.  276;  Kazem  Ali  v. 
Azim  Ali  Khan  (1891),  18  Calc.  382 ; 
Mozaffer  Ali  v.  Hedayet  Hossain 
(1907),  34  Calc.  684.  As  to  an  appeal 
from  an  order  for  costs,  see  Rama - 
kissoor  Dossji  v.  Sriranga  Charlu 
(1898),  21  Mad.  421. 

7  Annasami  Pillai  v.  Ramakrishna 
Mudaliar  (1900),  24  Mad.  219,  at 
pp.  231,  232  ;  see  Panchcowne  Mull 
v.  Chumroolall  (1878),  3  Calo.  663 ; 
2  C.  L.  R.  121.  If  the  case  comes 
within  the  terms  of  the  section,  and 
the  endowment  be  one  to  which  the 
Act  applies,  there  seems  to  bo  no 
reason  why  the  section  should  not 
apply  even  to  a  suit  brought  in  a 
Presidency  town. 

8  (1876),  l  Mad.  65.  Act  XX.  of 
1863,  b.  20* 
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Section  21. — “In  any  case  in  which  any  land  or  other  Endowments 
property  has  been  granted  for  the  support  of  an  establish-  Feligmusand 
ment  partly  of  a  religious  and  partly  of  a  secular  character,  ^cuil/pur- 
or  in  which  the  endowment  made  for  the  support  of  an  estab-  poses* 
lishment  is  appropriated  partly  to  religious  and  partly  to 
secular  uses  the  Board  of  Revenuo,  before  transferring  to  any 
trustee,  manager,  or  superintendent,  or  to  any  committee  of 
management  appointed  under  this  Act,  shall  determine  what 
portion,  if  any,  of  the  said  land  or  other  property  shall  remain 
under  the  superintendence  of  the  said  Board  for  application 
to  secular  uses,  and  what  portion  shall  be  transferred  to  the 
superintendence  of  the  trustee,  manager,  or  superintendent, 
or  of  the  committee,  and  also  what  annual  amount,  if  any, 
shall  be  charged  on  the  land  or  other  property  which  may  be 
so  transferred  to  the  superintendence  of  the  said  trustee, 
manager,  or  superintendent,  or  of  the  committoe,  and  made 
payable  to  the  said  Board  or  the  local  agents  for  secular  uses 
as  aforesaid.  In  every  such  case  the  provisions  of  this  Act 
shall  take  effect  only  in  respect  to  such  land  and  other  property 
as  may  be  so  transferred.” 

Section  22. — “  Except  as  provided  in  this  Act,  it  shall  not  Government 
be  lawful  for  any  Government  in  India,  or  for  any  officer  of  charge  of  pro- 
any  Government  in  his  official  character  to  undertake  or  resume  lupp^tof 
the  superintendence  of  any  land  or  other  property  granted  for 
the  support  of,  or  otherwise  belonging  to,  any  mosque,  temple, 
or  other  religious  establishment,  or  to  take  any  part  in  the 
management  or  appropriation  of  any  endowment  made  lor  the 
maintenance  of  any  such  mosque,  temple,  or  other  religious 
establishment,  or  to  nominate  or  appoint  any  trustee,  manager, 
or  superintendent  thereof,  or  to  bo  in  any  way  concerned 
therewith.”  1 

There  is  also  power  given  by  the  Charitable  Endowments  Chmtabio 

.  Endowments 

Act,  1890, 2  to  the  Local  Government  on  the  application  ot  the  Act. 
person  acting  in  the  administration  of  a  trust  for  a  charitable 
purpose,  or  his  executor  or  administrator  or  of  a  person  pro¬ 
posing  to  apply  property  in  trust  for  such  a  purpose,  to  vest 
the  property  in  the  Treasurer  of  Charitable  Endowments ; 3  but 

1  Such  appointment,  if  made,  ia  &  Act  VI.  of  1890. 

void,  see  Mahomed  v.  Qanapati  (1889),  8  Ibid.,  s.  0, 

13  Mad.  277. 


Coorg. 


596  CHARITABLE  ENDOWMENTS  ACT.  [CHAP.  XIX. 

such  treasurer  cannot,  as  such,  act  in  the  administration  of  the 
trust.1 

As  to  the  management  of  temple  funds  in  Coorg,  see  the 
Coorg  Temple  Funds  Management  Regulation,  1892  (IY.  of 
1892). 


1  Act  VI.  of  1890,  s.  8. 
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ABANDONMENT.  See  Relinquishment 
of  worldly  affairs,  361,  375,  415 
by  female  owner,  491 

ABATEMENT  OF  SUIT, 
by  widow,  513 

ABSENT  COPARCENER,  right  on  partition,  330,  331 

ACCOUNT, 

right  of  adopted  son,  200 
by  manager  of  family,  272-274 
in  partition  suit,  354,  355,  356 
by  manager  of  endowment,  566,  590,  594 

ACKNOWLEDGMENT, 
by  manager,  277 
by  widow,  472 

ACCRETIONS, 

to  coparcenary  property,  246 
to  separate  property,  254 

ACCUMULATIONS, 

by  female  owner,  474,  475 
direction  in  will,  542 

ACQUIESCENCE.  See  Consent 
adoption,  174 
alienation,  306 

ACQUISITION.  See  Separate  Property 
by  family,  240,  246 

ACTS.  See  List,  pp.  xcvii.~civ. 
altering  Hindu  law,  21 
recognizing  custom,  28 

ADDITIONS  to  estate  by  female  owner,  474 

ADHIVEDANIKA,  437 

ADHYAONIKA  STRIDE  AN  A,  436 

ADR  YA  VAEANIKA  ST  RIDE  AN  A,  436 

ADMINISTRATION,  LETTERS  OF, 
heir  need  not  take  out,  362 
Probate  and  Administration  Act,  545 
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ADMINISTRATOR,  powers  of  guardian  when,  287 

ADOPTED  SON.  See  Adoption 
marriage,  44,  45 

power  to  dispute  acts  of  widow,  190-201 
alienations,  109-201 
account  o£  profits,  200,  201 

marriage  and  adoption  in  natural  family,  44,  45,  201 
gift  to  person  erroneously  described  as  adopted,  204,  205 
comparison  with  illegitimate  son,  385 

ADOPTION,  Chap.  III.  See  Adopted  Son,  Kritrtma  Adoption 
application  of  Hindu  Law,  3 
as  a  palaka  putra ,  100 
according  to  the  daltaka  form,  100  cl  xeq. 
definition,  101 
necessity  for,  301,  102 
Jains,  102 
motive,  102 

custom  prohibiting,  102 
agreement  not  to  adopt,  102,  103 
of  girl,  103 

who  may  adopt,  103  el  seq, 

pregnancy  of  wife,  104 

incapacity  of  son,  104 

missing  son,  105 

death  of  son,  105 

consent  of  son,  105,  106 

bachelor  or  widow,  106 

minor,  106-108 

by  two  persons,  108 

Courts  of  Wards,  108,  109 

by  disqualified  person,  109,  110 

change  of  religion  or  degradation,  110 

impurity,  110,  111 

ascetic,  111 

assent  of  wife,  111,  112 
by  woman,  112 

Permission  to  adopt,  112  et  scq. 
by  disqualified  person,  113 
only  to  wife,  113 
form,  114 
registration,  114 
revocation,  114,  115 
to  several  widows,  115 
absolute,  116  ^ 
conditional,  116 
contingent,  116,  117 
restricted,  116 
strict  construction,  117 
specification  of  boy,  117 
motive  of  widow,  118 
Adoption  by  widow,  118  et  seq. 

differences  between  schools,  118,  119 
Bengal  school,  119 
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ADOPTION — continued 

adoption  by  widow — continued 
Benares  school,  1 1 0 
Jains,  119,  120 
Dravida  school,  120-121 

consent  of  kinsmen,  120-124 
nature  of  consent,  123 
gifts,  123 
senior  widow,  124 
Maharasthtra  school,  124-120 
only  son,  125 
undivided  family,  120 
more  than  one  widow,  120 
Mithila  school,  120 
Punjab,  120 
minor  widow,  120,  127 
when  widow  can  adopt,  127 
mother-in-law  and  daughter-in  daw,  128 
time  for  exercise  of  power,  128,  129 
successive  adoptions,  129,  130 
termination  of  power,  130,  131 
loss  of  power,  131,  132 
remarriage,  132 
unchastity,  132 
impurity,  132 

only  when  husband  could  adopt,  132,  133 
no  obligation  to  adopt,  133 
covenant  not  to  adopt,  134 
who  may  give  in  adoption,  1 34-137 
delegation,  130 
by  minor,  130,  137 
abandonment  of  Hinduism,  137 
remarriage,  137 
who  may  ho  adopted,  138-149 

relationship  of  adopter  and  mother,  138-145 
Sudras,  144 

relationship  of  adopting  mother  to  father,  144,  145 
no  restriction  as  to  generation,  145 
Punjab,  145 
Jains,  145 

from  adoptive  family,  145 
only  son,  145 
age,  140-148 
orphan,  148 

boy  previously  adopted,  148 
personal  defects,  148 
simultaneous  adoptions,  149 
act  of  adoption,  149-155 

giving  and  taking,  149,  150 
writing,  150 

consent  of  Government,  150 
consideration,  151 
conditional  gift,  151 
mental  capacity,  151,  152 
fraud,  etc.,  152 
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ADOPTION— continued 

act  of  adoption — continued 
assent  of  boy,  153 
religious  ceremonies,  153-155 
delegation,  155 

requirements  of  valid  adoption,  15G 
subsequent  event,  156 
consent  of  reversioner,  156, 157 
cancellation  or  renunciation,  157 
Kritrima  adoption,  157-160 
who  can  adopt,  158 
who  may  be  adopted,  158,  159 
consent,  150 
ceremonies,  150 
revocation,  160 
Ctyawals,  160 
illaiom  adoption,  160,  161 
Malabar  law,  161, 162 
Nambudris,  121,  161,  162 
of  girl  by  dancing-girls  and  prostitutes,  163, 164 
disputes  as  to,  164-167 
who  entitled  to  dispute,  164 
injunction,  164,  note  3 ;  166,  167 
declaratory  decree,  164-166 
suit  to  determine  right  to  take,  166 
specific  performance  of  agreement,  167 
who  is  bound  by  decision,  167,  168 
limitation  to  declare  adoption  invalid,  168-170 
valid,  170 

adverse  possession,  170 
election,  170,  171 
burden  of  proof,  171,  172 
estoppel,  172,  173 
mode  of  proof,  174,  175 
acquiescence,  174 
treatment  by  relations,  173 
probabilities,  176,  177 
presumption  as  to  permission,  177 
proof  of  ceremonies,  1 77 
Results  of  Dattaka  Adoption,  Chap.  IV. 
operates  as  affiliation,  17S 
rights  date  from  adoption,  178 
guardianship,  179 
survivorship,  179 
inheritance,  179-182 
rights  on  attaining  possession,  180 
title  or  honour,  181 
adopted  son  of  disqualified  man,  182 
descendants,  182 
rights,  186 

father’s  powers  not  altered,  186 
will,  186,  187 

arrangement  on  adoption,  184-1  ST 
coparcenary  property,  184 
effect  of  birth  of  son,  187,  188 
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ADOPTION — continued 

competition  with  other  relations,  187,  188 
renunciation  or  waiver  of  rights,  188 
exclusion  from  natural  family,  189 
property  vested  before  adoption,  189,  190 
Dvyamnshyayana ,  190-193 

vesting  and  devesting  of  estate,  193-199,  302,  3G3,  387 
consent  to  devesting,  197 
rights  of  survivorship,  198 
power  to  dispute  acts  of  widow,  199-201 
acts  of  widow,  1 99,  200 
account,  200 
alienation  by  father,  201 
marriage  and  adoption,  41,  45,  201 
effect  of  Kritrima  adoption,  201,  202 
invalid  adoption,  202-205 
arrangement,  204 

gift  to  person  erroneously  described  as  adopted,  204,  205 


ADULTERY, 

does  not  effect  divorce,  G4 
of  wife,  09 
of  husband,  71 
suit  for  damages,  74 
loss  of  maintenance,  78 

ADVERSE  POSSESSION, 
claims  under  adoption,  170 
against  joint  family,  234 
effeot  on  separate  property,  240 
by  female  owner,  440,  509 
against  female  owner,  509 
against  manager  of  endowment,  507 

AEFINIT  Y,  restrictions  on  intermarriage,  44 

ACE.  See  Adoption,  Majority,  Marriage 
for  investiture  with  thread,  35,  note  9 
adoption,  140-148 

AGREEMENT, 

between  husband  and  wife,  65 
for  maintenance,  89 
not  to  adopt,  102,  103 
at  time  of  adoption,  184-186 
at  invalid  adoption,  204 
not  to  partition,  325 

AJMERE,  Hindu  law  administered  in,  5 

ALIENATION.  See  Manager,  Mortgage,  Sale  Transfer,  Woman 
by  female  owner,  199,  200,  478  et  seq. 
by  coparcener  other  than  manager,  298 
of  share  of  joint  property,  299-302 
setting  aside,  304-370 
by  son  to  avoid  debt  of  father,  322 
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ALIENATION — cemlimid 

equities  on  sotting  aside,  303,  307,  513 
right  of  Crown,  514 
of  endowed  property,  573,  574 
of  worship,  etc.,  573 

ALIMENT.  See  Maintenance 


ALTERATION  of  order  for  maintenance,  97,  9S 
ANCESTRAL  PROPERTY,  223.  See  Coparcenary  Property 
ANCESTRAL  TRADE.  See  Family  Trade 


ANCIENT.  Src  Custom 

AX  ITT  A  DTYAMFSHTAYANA,  192 

ANNA  OHATRA,  bequest,  for,  551 

AX1VADEYIKA  STRIDE  AN  A, 
described,  437 

inheritance  according  to  Mayukha,  452 

Smnti  Chandrika,  455 
Bengal  school,  459,  460 


APAV1DDHA,  JO  1 
APPLICATION, 

of  proceeds  of  alienation,  292,  294 

APPOINTED  DAUGHTER,  100 

A  PR  A  Tl  BA  X  DBA  DA  YAt  241 

APPOINTMENT,  POWER  OF,  540 

ARBITRATION, 

powers  of  manager,  277 

ARRANGEMENT.  See  Agreement 

ARREARS  of  maintenance,  94,  95 

ARSHA  MARRIAGE,  54 

ASCETIC, 

adoption  by,  104 
inheritance  to,  415,  416 

ASSAM,  Hindu  law  administered  in,  4 

ASSOCIATED  BROTHER,  391,  414,  427 

ASTHAL.  See  Mutt 

ASURA  MARRIAGE,  54,  55 

inheritance  to  stridham ,  451,  454,  455,  456,  460 

ATM  A  BANDHUS,  400 

order  of  succession,  401-407 
descendants  preferred,  402 
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ATTACHMENT, 

of  maintenance,  84 

of  share  of  joint  property,  299-301 

of  endowed  property,  567 

of  right  of  management  or  worship,  574,  575 

ATTESTATION  by  reversioner,  489 

AURASA  SON,  100 
of  will,  544 

AYAUTAKA  STRIDHANA,  defined,  435 

AWARD  based  on  necessity,  495 


BABUANA  GRANT,  203,  265 

BACHELOR,  adoption  by,  106 

BANDI1US.  See  ATMA ,  MATRI ,  PlTRI 
defined,  379,  397,  398 
according  to  Mitakshara,  398-400 
who  inherit,  398-400 
mutual  sapinda  relationship,  400 
rule  of  exclusion,  399,  400 
kinds  of,  400 

order  of  succession,  401,  402 
Mayukha,  402 
Bengal  school,  420 

BENARES  SCHOOL,  13 
works  of  authority,  16,  17 
adoption,  119 

BENGAL,  Hindu  law  administered  in,  4 

BENGAL  SCHOOL,  12.  See  Coparceners,  Coparcenary  Property, 
Sapindas 

works  of  authority,  14,  15 

difference  from  Mitakshara  school,  20,  21 

adoption,  119 

to  what  property  inheritance  applies,  362 
inheritance  to  males,  Chap.  XII. 
stndTiana,  457-462 
impartible  estate,  519 

BEQUEST,  fles  Devise,  Will 
separate  property,  251 

BETROTHAL, 

Hindu  law  administered,  3-5 
marriago  after,  37 
death  of  girl,  59 

BIGAMY.  See  Marriage,  Remarriage 
convert  to  Christianity,  23,  note  6  ;  36 
Brahmo  Somaj,  36,  note  2 
of  woman,  36,  37 


60  i 


INDEX. 


BIHAR.  Hindu  law  administered,  4 
BIRTH, 

rights  vested  bv#  under  Mitakshara,  20,  225 
when  do  vests  inheritance,  303,  387,  424 
*  if  son  to  disqualified  person,  374 

BLINDNESS, 
adoption,  100 

exclusion  from  copartnership,  228,  220 
inheritance,  370-372 

BOMBAY, 

female  heirs,  4-IO-413 
thru  powers,  451 

BOM  HAY  PRESIDENCY',  Hindu  law  administered  in, 

UBAMACILim,  415,  410 

BRAHMA  MARRIAGE,  51,  450,  453,  400 
presumption,  02,  03,  450,  453 

BRAHMINS,  22 

gift  to,  by  v  idow,  4 Si 

BRAHMGS, 

marriage,  30,  3?  c/e  2  :  5S 
adoption,  148 

BREACH  OF  PROMISE  of  marriage,  50 

BRITISH  BELDOHISTAN,  Hindu  law  administered  in 

BROTHER, 

right  to  adve  in  marriage,  47 
adoption,  120 
adoption  of,  143 
'partition,  33S 

inheritance,  Mitakshara  school,  300,  301 
half  blood,  300,  301 
Mayukha,  31*1 

associated  before  unassociated,  301,  414,  415 
reunited,  300 

Bengal  school,  422,  420,  427 

undivided  before  divided,  427 
half  blood,  427 

inheritance  to  maiden's  property,  447 
stridham ,  Mitakshara^school,  451 
Siitta,  447 

Smriti  Chandrika,  455 
Mithila  school,  450 
Bengal  school,  450,  400 

BROTHER'S  DAUGHTER, 

Bombay,  411 
Madras,  413 

powers  over  property,  Bombay,  4G7 
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BROTHERS  DAUGHTERS  DAUGHTER'S  SON,  Mitakshara,  40 1 

BROTHER’S  DAUGHTER'S  SON,  304,  306 
Mitakshara,  402 
Bengal  school,  421,  429,  430 

BROTHER’S  DAUGHTER’S  SON’S  SON,  Mitakshara,  403 

BROTHER’S  SON, 
take  per  capita ,  367 
Mayukha,  391,  394 
Mitakshara,  391 

half,  competition  with  sister  in  Bombay,  410 
Bengal  school,  422,  428 
xtridhana,  Bengal  school,  461 

BROTHER’S  SON'S  DAUGHTER, 

Bengal,  428 
Bombay,  411 
powers,  407 

BROTHER’S  SON’S  DAUGHTER'S  SON,  3GG 
Mitakshara,  402 
Bengal  school,  429,  430 

BROTHER’S  SON’S  SON, 

Mitakshara,  392 
Bengal  school,  428 

BROTHER’S  SON’S  SON’S  SON, 

Mitakshara,  394 
Bengal  school,  428 

BROTHER’S  SON’S  SON’S  SON’S  SON,  Mitakshara,  394 

BROTHER’S  SON’S  SON'S  SON’S  SON’S  SON,  Mitakshara  ,394 

BROTHER’S  SON’S  WIDOW,  in  Bombay,  412 

BROTHER’S  WIDOW,  364 
Bombay,  413 
Madras,  456 

BURDEN  OE  PROOF.  See  Custom,  Presumption 
suit  for  maintenance,  83,  84 
adoption,  171, 172, 177 
joint  family,  220-223 

disqualification,  228,  229,  373  „ 

separate  property,  254-259 

change  of  property  by  treatment,  258 

property  acquired  from  savings  of  impartible  estate,  262 

sale  or  charge  by  manager,  293-295 

by  female  heir,  478,  510-512 

reunion,  300 

BURMA,  Hindu  law  administered  in,  5 

BUSINESS*  See  Family  Trade 
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CANCELLATION  of  adoption,  157 

CASTE.  Nee  Custom 

application  of  Hindu  law,  3 
questions  of,  5-8 
principal  castes,  22,  23 
indentity  in  marriage,  38,  39 
adoption,  138 

loss  of,  23 

desertion,  69,  70 

by  son,  adoption,  104,  105 

by  adopting  father,  110 

guardianship,  216 

effect  on  inheritance,  374,  375 

CENTRAL  PROVINCES,  Hindu  law  administered  in,  5 

CEREMONIES.  See  Religious  Ceremonies 
marriage,  5S-61 
adoption,  149-155 

burden  of  proof,  177 

CERTIFICATE,  succession  of  reversioner,  SOS 

CHANGE  OF  RELIGION.  See  Religion,  Change  op,  Religious  Cere¬ 
monies 

effect  on  coparcenary,  350 

inheritance,  374,  375 

CHARITABLE  ENDOWMENTS.  Nee  Endowments 
bequest  to,  539,  540 

CHARITABLE  ENDOWMENTS  ACT,  595 

CHARITABLE  PURPOSES, 
alienation  by  woman  for,  480 
bequest  for,  540,  550 

CHASTITY.  See  Unchastity 

CHILDREN, 
legitimate,  99 
illegitimate,  99 

presumption  as  to  legitimacy,  99 

CHRISTIANS, 

effect  of  conversion,  25 
succession,  25 
on  coparcenary,  350 
polygamy,  36 

CLASS,  gift  to,  in  gift  or  will,  534,  535 
CODES,  11 

COERCION,  adoption,  152 
COMMENTARIES,  12, 14-20 
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COMMITTEES, 

of  religious  endowments,  580-581) 
suits  against,  590,  591 

“COMPACT”  SERIES  OP  HEIRS,  391,  392 

COMPENSATION,  on  setting  aside  alienation,  307,  315 

COMPROMISE, 

property  acquired  by,  241 
by  manager,  277 
by  female  owner,  495,  496 

CONCUBINE,  maintenance  of,  85 

CONDITION, 

on  adoption,  116,  184-187 
repugnant,  in  gift  or  will,  532,  533 

CONDITIONAL  ADOPTION,  116 
conditional  gift,  151 

CONDITIONAL  MARRIAGE,  60,  61 

CONDONATION  of  marital  offence,  70 

CONJUGAL  RIGHTS.  See  Restitution  op  Conjugal  Rights 

CONSENT.  Sep,  Acquiescence 
of  son  to  adoption,  105,  156,  157 
of  kinsmen  to  adoption,  121-124,  126 
of  person  adopted,  153 
of  giver  and  taker,  152 
to  invalid  adoption,  156,  157 
to  devesting  on  adoption,  197 
to  alienation  by  manager,  283,  293,  306 
of  reversioners  to  alienation,  200,  486-490 
form  of,  489 
mortgage,  487 

CONSTRUCTION, 

of  permission  to  adopt,  117 
of  wills,  52S-530 

CONSUMMATION, 

not  necessary  to  validity  of  marriage,  61 
restitution  of  conjugal  rights,  70 

CONTINGENT  PERMISSION  to  adopt,  116 

CONTRACT, 

application  of  Hindu  law,  8 
payment  to  guardian  for  marriage,  5,  52 
by  wife,  75 

CONTRIBUTION,  234 

COPARCENARY  PROPERTY.  See  Separate  Property, 
Property,  Manager  op  Joint  Family 
right  of  adopted  son,  184 


Impartible 
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OOPAKCENA  UV  PROPER  T  Y— cow  tin  ud 
what  is,  223,  238-248 

common  interest,  237,  238 
joint  transfer,  230 

acquisitions  by  family,  230,  240,  245 

gift  or  devise,  240 

acquired  by  compromise,  241 

maternal  grandfather's  property,  211-243 

unobstructed  heritage,  241,  242 

share  on  partition,  244 

gift  or  devise  by  father  244 

reunited  coparceners,  245 

property  treated  as,  245 

accretions,  240 

slight  or  indirect  aid,  240-248 
coparcenary  as  regards  some  coparceners  only,  248 
endowed  property,  24S 
held  by  or  in  name  of  coparcener,  254-25S 
management  and  disposal,  Chap.  VII. 
application  of  proceeds,  200 
payments,  2  GO 
transactions,  200,  207 
no  inheritance  to,  301,  302 

COPAROEXER8.  Stc  Coparcenary  Property,  Joint  Family,  Limitation 
Separate  Property 
who  are,  223-230 

Bengal  school,  223,  224 

power  of  disposition,  224,  225 
effect  of  death,  237 
Mitakshara  school,  225-22S 
interest  of  son,  225,  226 
illegitimate  sons,  227,  228 
women,  228 

exclusion  by  infirmity,  228,  229 
renunciation  of  interest,  230 
rights,  230-236 

joint  possession,  230,  231,  233,  234 
building  with  consent,  232,  233 
suit  for  share,  233 
maintenance,  234,  235 
information  as  to  management,  235 
suit  to  restrain  illegal  act,  236 
to  partition,  236.  Sec  Partition 
where  father  manager,  236,  237 
llitahshara  law,  effected  death,  230,  237 
survivorship,  237 
shares  not  defined,  238 
powers  over  separate  property,  248,  249 
to  be  parties  to  transactions,  26G,  267 
suits,  267-260 
right  to  account,  272 
decree  against  manager,  267,  278,  279 
alienation  and  charge,  283,  298 
acts  of,  275 
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COPARCENERS — continued 

surviving  coparcener,  298,  299 
alienation  of  undivided  share,  299-302.  See  Shares 
who  may  contest  alienation,  304,  305 
how  alienation  set  aside,  305,  306 
consent,  306 
limitation,  306 
compensation,  307 
improvements,  307 

not  liable  for  debts  except  of  father,  324 
COSTS, 

suit  against  manager  for  account,  272 
alienation  to  provide  for,  290,  483 

COURTS  OF  LAW, 
decisions,  21 

control  over  guardian,  49,  50 
powers  as  to  marriage,  50,  51 
jurisdiction  as  to  marriage,  61,  62 
duty  in  suit  for  maintenance,  97 
suits  as  to  worship,  547 

COURTS  OF  WARDS, 

Bengali  marriage  of  ward,  49 
Madras ,  ditto,  49 
adoption  by  wards  of,  108,  109 
sale  by,  493 

religious  institution,  570 
COUSIN’S  WIDOW,  inheritance,  Bombay,  364 
COVENANT.  See  Agreement 
CO-WIDOW.  See  Co-Wife 
CO-WIFE, 

succession  to  )>tridhana3  Mitakshara,  451 

Mayukha,  453,  454 

CO-WIFE’S  SON.  See  Stepson 

CROWN.  See  Escheat 

restraining  acts  of  limited  owner,  514 

CRUELTY, 

by  husband,  68,  69 
wife,  69 

CUSTODY.  See  Guardianship  » 

CUSTOM,  27-32 
definition,  27 
Acts  recognizing,  28 
conditions  of  validity,  28-31 
definite  and  continuous,  28 
ancient,  28,  29 
immoral,  28,  29,  31 
construction,  29 
II.Ii. 
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CUSTOM— continued 
proof,  32 

discontinuance,  30 
judicial  recognition,  31 
burden  of  proof,  32 
evidence  of,  32 

customary  forms  of  marriage,  50-58 
divorce,  G3 

prohibiting  adoption,  102 

appointment  of  manager  of  endowment,  568 

CUTCHI  MORMONS,  24 

CYPRUS  DOCTRINE,  552 


DAIVA  MARRIAGE,  54 

DAMAGES, 

for  enticing  wife,  74 
adultery,  74 

DAMDUPAT,  8,  9 

DANCING  GIRLS, 

adoption  by,  31,  103,  164 
inheritance  to,  462,  463 

DATTA  HOMAM,  153-155 

DATTAKA  ADOPTION.  See  Adoption 

DATTAKA  CHANDRIKA,  15,  18,  19 

DATTAKA  MIMANSA,  17,  19,  20 

DATTAKA  SON,  101.  See  Adoption 

DAUGHTER, 

maintenance  of,  206,  207,  234,  235,  271 
competition  with  illegitimate  son,  384 
inheritance,  Mitakshara  school,  387-389 
Mithila  school,  388 
succession  on  her  death,  388,  389 
estate  taken  by,  388,  467,  Chap.  XV. 
prostitute,  388 
illegitimate,  388 
Bengal  school,  417,  424,  425 
stridkana,  Mitakshara,  448,  449 
Mayukha,  452,  453 
Smriti  Chandrika,  455 
Mithila  school,  45G 
Bengal  school,  457,  458,  459 
powers  over  inherited  property,  465-467 
Bombay,  487 
maiden.  469 

gift  to,  by  widow,  484, 48*1 
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DAUGHTER-IN-LAW, 

maintenance  of,  209,  210,  211 
inheritance,  Bombay,  412,  413, 

to  stridhana ,  Mayukha,  454 

Smriti  Chandrika,  456 

DAUGHTER’S  DAUGHTER, 

Bombay,  411 
Madras,  413 

slridhana.  Mitakshara,  449 

Mayukha,  452,  453,  454 
Mithila  school,  456 
Bengal  school,  457 

DAUGHTER’S  DAUGHTER’S  SON,  360 
Mitakshara,  401,  404 

DAUGHTER’S  SON.  See  Coparceners 
adoption  of,  141 
take  per  capita,  307 

competition  with  illegitimate  son,  384 
Mitakshara,  389,  390 
Bengal  school,  425,  420 
stridhana,  Mitakshara,  449 

Mayukha,  452,  453 
Mithila  school,  450 
Bengal  school,  457,  458,  459 

DAUGHTER’S  SON’S  SON, 

Mitakshara  school,  389,  401,  403 
Bengal  school,  426 
sfridluma ,  Mayukha,  454 

Bengal  school,  457 

DAUGHTER’S  SON’S  WIDOW,  304 

DAYABTIAGA,  11,  15 

DAYABHAGA  SCHOOL,  12,  13.  See  Bengal  School 
works  of  authority,  14,  15 

DAYA-KRAMA  SANGRAHA,  15 

DEAFNESS, 

exclusion  from  coparcenary,  228,  229 
inheritance,  371,  372 

DEATH  of  coparcener  (Mitakshara  law),  236,  237 
family  business,  237,  275,  276 

DEBTS.  See  Father 

of  remarried  widow,  76 
preferred  to  maintenance,  88 
duty  of  manager,  271 
power  of  manager,  276 
election  by  creditor,  276,  277 
alienation  to  pay,  by  manager,  28S 

by  female  owner,  482,  483 
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DEBTS — continued 

liability  of  heir,  323,  324 

impartible  estate,  324 
coparcener,  324 

manager  of  endowment,  564,  567 
of  father  (Mitakshara  law).  Chap.  VIII.  S ee  Father 
liability  of  heir  or  devisee  or  person  in  possession,  323,  324 
successor  to  impartible  property,  324 
provision  for,  on  partition,  355 
barred  by  limitation,  288,  4S2 

DEBUTTER  PROPERTY,  fire  Endowment 
inheritance,  388 

DECLARATORY  DECREE, 
adoption,  105,  160 
alienation,  236,  note  2,  305 
in  suit  by  reversioner,  503-505 
does  not  bind  subsequent  reversioner,  565 
in  suit  by  subsequent  reversioner,  505-507 

DECREE.  See  Declaratory  Decree,  Husband  and  Wife,  Restitution 
of  Conjugal  Rights 
for  maintenance,  91-97 
alteration,  97 
execution,  98 
against  manager,  207, 278 
at  instance  of  manager,  278,  279 
against  manager  on  mortgage,  280-282, 315 
for  money  against  father,  317 
execution  after  death  of  father,  318,  319 
duty  of  judgment  creditor,  320 
’  purchaser,  320 

execution  against  female  owner,  493 
against  female  owner,  494,  495 
sale  in  execution  of,  496-498 
against  manager  of  endowment,  567 

DEDICATION,  proof  of,  553 

DEITY.  See  Idol 

DESAI,  land  impartible,  261 

DESERTION.  ^Restitution  of  Conjugal  Rights, 
grounds  of,  68-72 

DESHMUKH,  land  impartible,  261 

DETENTION  OF  WIFE, 
suit,  74 

summary  remedies,  73,  74 

DEVESTING  OF  INHERITANCE,  363,  374,  387 
on  adoption,  193-199 
consent  to,  197 
rights  of  survivorship,  198 
estate  of  widow,  387 
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DEVISE.  See  Bequest 
to  joint  family,  240 
by  father,  244 
of  undivided  share,  303 

DHARM,  bequest  for,  550 

DHARMA,  10 

DHARM  A  S  ASTRAS,  10,  11 

DIGESTS,  12,  14-20 

DISCLAIMER.  See  Abandonment,  Relinquishment 
by  female  owner,  490,  note  5 
by  other  heir,  375 

DISEASE.  See  Exclusion  from  Inheritance 
defence  to  restitution  of  conjugal  rights,  60 

DISINHERISON,  365,  530 

DISQUALIFICATION.  See  Exclusion  from  Inheritance 

DIVORCE.  See  Divorced  Woman,  36,  37 
Hindu  law  administered,  3-5 
unknown  to  Hindu  law,  63 
when  allowed,  63,  64 
not  effected  by  adultery,  64 
Indian  Divorce  Act,  64 
convert  to  Christianity,  64 
maintenance  after,  77 

DIVORCED  WOMAN,  relationship  of  children  of,  391 

DONATIONS  MORTIS  CAUSA,  523 

DONEE.  See  Gift 

DRAVIDA  (or  DRAVIRA)  SCHOOL,  13 
works  of  authority,  17,  IS 
adoption  by  widow,  120-124 

DUMBNESS, 

exclusion  from  coparccnership,  228,  229 
inheritance,  371,  372 

D  V  VAMUS  H  YA  YAN  A, 

forms  and  conditions,  190,  191 
inheritance,  192,  193 
afterborn  sons,  193 

DWA1TA  NIRNAYA,  20 

D  WAIT  A  PARISHISHTA,  20 

EASEMENT  for  religious  or  charitable  purpose,  549 

ELECTION, 

as  to  adoption,  170,  171 
by  creditor,  276,  277 
of  manager,  269 
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ENDOWMENTS,  Chap.  XIX.  See  Manager  or  Endowed  Property 
bequest  for,  539,  540 
objects,  546,  555 
powers  of  Courts,  547 
creation,  548,  549 
conditions  of  validity,  548 
perpetuity,  548 
devesting  of  interest,  548,  549 
charge  on  property,  549 
easement,  549 
future  operation,  549 
certainty,  550-552 
cypres  doctrine,  552 
must  be  real,  552,  553 
mode  of  dedication,  553 
evidence  of  terms,  553,  554 
settlement  of  scheme,  554 
revocation,  554.  5G6 

for  worship  of  deity,  555,  556.  See  Temple 
trustee  or  manager,  55C  et  <seq. 
powers,  558,  561-564 
position,  558 
duty,  558,  559 
application  of  income,  559 
account,  560 
Mutts,  560 
Mohunt,  561,  562 
suits,  563,  564 

debts  and  alienation,  564,  565 
attachment  of  property,  567 
suits  with  respect  to,  576-580 
removal  of  manager,  etc.,  580,  581 
statutory  provisions  for  superintendence,  582-595  * 
appropriation  by  Board  of  Revenue,  583 
misappropriation,  583 
appointment  of  agents,  583 

trustees,  etc.,  583 

transfer  to  Madras  Municipal  Council  and  Local  Boards,  584 
Religious  Endowments  Act,  5S4-595 
trustees,  585,  586 
committees,  586-589 
accounts,  590 
suit,  590-594 

endowments  partly  religious  partly  secular,  595 
Government  not  to  hold  charge  of,  595 
Charitable  Endowments  Act,  595 
Coorg,  596  • 

ESCHEAT,  416 

in  preference  to  unnamed  woman,  411 
dridhana  property,  462 
management  of  property,  416 

ESTATE.  See  Daughter,  Widow,  Woman 
attempt  to  create  new  form,  532 
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ESTOPPEL, 

adoption,  172,  173 
alienation,  30G 

EUNUCH.  See  Impotence 
marriage,  35 
adoption,  109,  110 

EVIDENCE.  See  Proop 

EXCLUSION  FROM  COPARCENARY,  228,  229 

EXCLUSION  FROM  INHERITANCE, 
right  of  adoption,  109,  110 
unchaste  widow,  368 
other  unchaste  heirs,  36S,  369 
remarriage,  369,  370 
physical  defects,  370-372 
murder,  373 
result  of,  373 

wife  of  disqualified  person,  373,  374 
property  not  devested,  374 
fttridhan  property,  374 
change  of  religion,  374,  375 
abandonment  of  worldly  affairs,  375 

EXECUTION.  See  Decree 

EXECUTOR,  position  of,  545 

EXOGAMY,  39 


“  FACTUM  VALET”  doctrine  of,  2,  3 

FAMILY.  See  Joint  Family 
custom,  27-32 

FAMILY  ARRANGEMENT,  485 

FAMILY  DWELLING-HOUSE, 
ridit  of  widow,  80,  81 
purchaser,  80,  81 
partition,  341,  357 

FAMILY  SETTLEMENT,  534 
in  Bengal  and  Oudh,  540 

FAMILY  TRADE  OR  BUSINESS, 
powers  of  manager,  275,  276 
new  business,  275  r 

alienation,  480 
debts,  492 

FATHER.  See  Adoption,  Coparceners,  Maintenance,  Manager  or  Joint 
Family,  Marriage,  Partition 
right  to  give  in  marriage,  47 
delegation,  48 
loss,  48 

remarriage  of  widow,  51 
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FATHER — continued. 

marriage  expenses,  53 
gift  in  adoption,  134-137 
adoptive  father,  powers,  183 
alienation,  200,  201 
duties  and  rights,  Chap.  V. 
maintenance  of  children,  200 
married  daughter,  207 
illegitimate  children,  99,  207,  208 
daughter-in-law,  209-211 
son-in-law,  211 
of  parents,  212 
guardianship,  213,  214 
loss  of  right,  215,  216 
testamentary  guardian,  213 
remedies,  217 

manager  of  joint  family  (Mitakshara  law),  236 
gift  or  devise  by,  244,  284,  285 
decree  against,  as  manager,  278 
power  over  movables,  285 
powers  over  coparcenary  property,  285,  286 
setting  aside  alienation  by,  304-306 
duty  of  son  to  pay  his  debts,  308 
alienation  for  payment  of  debts,  30S-315 
illegal  or  immoral  purposes,  310-312 
interest,  313 

power  limited  to  father,  313 
official  assignee,  313 

mortgage  for  non-antecedent  debt,  313,  314 
when  sons  can  set  aside,  315 
question  whether  passed  property,  315 
whether  sons  bound  by  decree,  315-318 
rights  of  sons  when  not  parties,  315-318 
when  interest  of  sons  pass  by  execution  against  father,  316,  317,  318,  319 
decree  for  money,  317 

execution  of  decree  after  death  of  father,  318,  319 

decree  against  sons,  321 

personal  liability  of  father,  321 

simple  contract  debts,  321 

interest,  322 

limitation,  322 

debt  not  a  charge,  322 

effect  of  alienation,  322 
remedy  limited  to  assets,  323 
liability  after  partition,  323 
Bengal  school,  323 
inheritance,  Mayukha,  390 
Mitakshara,  390 
Bengal  school,  426 

maiden’s  property,  446,  447 
stridhana ,  Mitakshara,  451 

Mayukha,  454,  455 
Mithila  school,  456 
Bengal  school,  459,  460 
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“FATHER”  includes  adoptive  father,  178,  179 
FATHER-IN-LAW.  See  Husband's  Father 


FATHER’S  BROTHER, 
adoption  of,  143 

inheritance,  Mitakshara,  393,  394 
Mayukha,  393,  394 
Sinriti  Chandrika,  396 
Bengal  school,  429 

FATHER’S  BROTHER’S  DAUGHTER’S  DAUGHTER’S  SON, 
Mitakshara,  404 

FATHER’S  BROTHER’S  DAUGHTER'S  SON,  364,  366 
Mitakshara,  402 
Bengal  school,  421,  429,  431 

FATHER’S  BROTHER’S  DAUGHTER’S  SON’S  SON,  Mitakshara,  403 


FATHER’S  BROTHER’S  SON, 
adoption  of,  143 
inheritance,  Mitakshara,  394 
Sinriti  Chandrika,  396 
after  sister  in  Bombay,  411 
Bengal  school,  429 
maiden’s  property,  447 


FATHER’S  BROTHER’S  SON’S  DAUGHTER’S  SON, 
Mitakshara,  402 
Bengal  school,  429*  431 


FATHER’S  BROTHER’S  SON’S  SON, 
adoption  of,  143 
Mitakshara,  394 
after  sister  in  Bombay,  411 
Bengal  school,  429 


FATHER’S  BROTHER’S  SON'S  SON’S  SON, 
Mitakshara,  305 


adoption  of,  1-13 
FATHER’S  BROTHER’S 
FATHER’S  BROTHER’S 


SON’S  SON’S  SON’S  SON,  Mitakshara,  395 
SON’S  SON’S  SON’S  RON’S  SON,  Mitakshara, 


395 


FATHER’S  BROTHER’S  SON’S  WIDOW,  in  Bombay,  412 
FATHER’S  BROTHER’S  WIDOW,  in  Bombay"  412 


FATHER’S  DAUGHTER,  tiec  Sister 


FATHER’S  FATHER, 

right  to  give  in  marriage,  47 
marriage  expenses,  63 
inheritance,  Mitakshara,  393 
Mayukha,  393 
Bengal  school,  429 


03  S  INDEX. 

•FATHER'S  FATHER'S  BROTHER,  the  Father's  Father's  Father’s 
Son 

FATHER’S  FATHER’S  BROTHER’S  DAUGHTER’S  SON.  See  Father’s 
Father’s  Father’s  Son’s  Daughter's  Son 

FATHER’S  FATHER’S  BROTHER’S  SON’S  SON’S  SON,  Mitakshara,  395 

FATHER’S  FATHER’S  BROTHER'S  SON’S  SON'S  SON’S  SON,  Mitakshara, 
305 

FATHER’S  FATHER’S  BROTHER’S  SON’S  SON'S  SON’S  SON’S  SON, 
Mitakshara,  395 

FATHER'S  FATHER’S  DAUGHTER’S  DAUGHTER’S  SON,  Mitakshara, 
401 

FATHER’S  FATHER’S  DAUGHTER’S  SON.  Sec  Father’s  Sister’s  Son 

FATHER’S  FATHER’S  DAUGHTER'S  SON’S  SON, 

Mitakshara,  403 
stridhana ,  Mayukha,  454 

FATHER’S  FATHER’S  FATHER, 

Mitakshara,  394 
Mayukha,  394 
Bengal  school,  429 

FATHER’S  FATHER’S  FATHER’S  DAUGHTER’S  DAUGHTER'S  SON, 
Mitakshara,  404,  407 

FATHER'S  FATHER’S  FATHER’S  DAUGHTER’S  SON, 

Mitakshara,  403,  407 
Bengal  school,  426,  430 

FATHER'S  FATHER’S  FATHER’S  DAUGHTER’S  SON’S  SON, 
Mitakshara,  403,  407 

FATHER’S  FATHER’S  FATHER’S  MOTHER, 

Mitakshara,  395 

FATHER'S  FATHER’S  FATHER’S  SON, 

Mitakshara,  394 
Smriti  Chandrika,  397 
Bengal  school,  430 

FATHER'S  FATHER’S  FATHER’S  SON’S  DAUGHTER’S  DAUGHTER’S 
SON,  Mitakshara,  404,  407 

FATHER'S  FATHER’S  FATHER’S  SON'S  DAUGHTER’S  SON,  364 
Mitakshara,  403,  407  ^ 

Bengal  school,  421,  422,  430,  431 

FATHER’S  FATHER’S  FATHER’S  SON’S  DAUGHTER’S  SON’S  SON, 
Mitakshara,  403,  407 

FATHER’S  FATHER'S  FATHER’S  SON’S  SON, 

Mitakshara,  394 
Smriti  Chandrika,  397 
Bengal  school,  430 


FATHER’S  FATHER’S  FATHER'S  SUE'S  SON'S  JUtMHTER'S  SON 
Mitakshara,  403,  407 
Bengal  school,  430,  431 

FATHER’S  FATHER'S  FATHER’S  SON'S  SON’S  SON, 

Mitakshara,  394 
Bengal  school,  430 

FATHER’S  FATHER’S  FATHER’S  SON'S  SON'S  SON'S  SON, 

Mitakshara,  395 
Bengal  school,  421 

FATHER’S  FATHER'S  FATHER'S  SON’S  SON’S  SON’S  SON’S  SON, 
Mitakshara,  395 

FATHER’S  FATHER'S  FATHER’S  SON'S  SON'S  SON'S  SON'S  SON’S 
fcsON,  Mitakshara,  395 

FATHER'S  FATHER'S  FATHER'S  FATHER,  Mitakshara,  :}!).* 

FATHERS  FATHER'S  FATHER'S  FATHER'S  DAUGHTERS 
DAUGHTER’S  SON,  Mitakshara,  101,  407 

FATHER'S  FATHER'S  FATHER’S  FATHER'S  DAUGHTER'S  SOX. 
Mitakshara,  40*3,  407 

FATHER’S  FATHER'S  FATHER'S  FATHER’S  DAUGHTER'S  SON’S 
SON,  Mitakshara,  403,  407 

FATHER’S  FATHER  S  FATHER’S  FATHER’S  SON, 

Mitakshara,  395 
Smriti  Ohandrika,  390 

FATHER’S  FATHER’S  FATHER’S  FATHER'S  SON'S  DAUGHTER’S 
DAUGHTER'S  SON,  Mitakshara,  404,  407 

FATHER’S  FATHER’S  FATHER’S  FATHER’S  SON'S  DAUGHTER’S 
SON,  Mitakshara,  403,  407 

FATHER’S  FATHER’S  FATHER’S  FATHER'S  SON'S  DAUGHTER'S 
SON'S  SON,  Mitakshara,  404,  407 

FATHER’S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON. 

Mitakshara,  395 
Smriti  Chandrika,  390 

FATHER’S  FATHER'S  FATHER'S  FATHER'S  SON’S  SON’S  DAUGHTER'S 
SON,  Mitakshara,  403,  407 

FATHER'S  FATHER'S  FATHER'S  FATHER’S  SON'S  SON’S  SON, 
Mitakshara,  395 

FATHER’S  FATHER'S  FATHER’S  FATHER’S*  SON'S  SON'S  SON’S 
SON,  Mitakshara,  390 

FATHER’S  FATHER’S  FATHER'S  FATHER’S  SON'S  SON'S  SON’S 
SON’S  SON,  Mitakshara,  390 

FATHER’S  FATHER'S  FATHER'S  FATHER'S  SON’S  SON'S  SON’S 
SON’S  SON’S  SON,  Mitakshara,  396 

FATHER’S  FATHER’S  FATHER’S  FATHER'S  FATHER,  Mitakshara,  395 
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FATHER'S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  MOTHER, 
Mitakshara,  305 

FATHER’S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  SON, 
Mitakshara,  395 
Smriti  Chandrika,  396 

FATHER'S  FATHER'S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON, 
Mitaksliara,  395 
Smriti  Chandrika,  396 

FATHER'S  FATHER'S  FATHER'S  FATHER’S  FATHER’S  SON’S  SON’S 
SON,  Mitakshara,  395 

FATHER’S  FATHER'S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON’S 
SON'S  SON,  Mitakshara,  396 

FATHER'S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON’S 
SON’S  SON’S  SON,  Mitakshara,  396 

FATHER’S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  SON'S  SON’S 
SON’S  SON’S  SON’S  SON,  Mitakshara,  396 

FATHER’S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  FATHER, 
Mitakshara,  395 

FATHER'S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  FATHER’S 
SON,  Mitakshara;  395 

FATHER’S  FATHER’S  FATHER’S '  FATHER'S  FATHER’S  FATHER’S 
SON'S  SON,  Mitakshara,  395 

FATHER'S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  -FATHER’S 
SON'S  SON’S  SON,  Mitakshara,  390 

FATHER’S  FATHER'S  FATHER’S* FATHER’S  FATHER’S  FATHER’S 
SON’S  SON’S  SON'S  SON,  Mitakshara,  396 

FATHER'S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  FATHER’S 
SON’S  SON'S  SON'S  SON’S  SON,  Mitakshara,  396 

FATHER'S  FATHER’S  FATHER’S  FATHER’S  FATHER’S  FATHER’S 
SON'S  SON’S  SON’S  SON’S  SON'S  SON,  Mitakshara,  390 

FATHER'S  FATHER'S  FATHER'S  FATHER'S  FATHER'S  MOTHER, 

Mitakshara.  395 

FATHER’S  FATHER’S  FATHER’S  FATHER’S  MOTHER,  Mitakshara,  395 

FATHER'S  FATHER’S  FATHER’S  MOTHER,  Mitakshara,  395 

FATHER’S  FATHER'S* FATHER’S  SON’S  DAUGHTER’S  SON,  416 

FATHER’S  FATHER’S  MOTHER 
Mitakshara,  391 
Bengal  school,  427,  429 

FATHER'S  FATHER’S  SISTER’S  SON,  364 
Mitakshara,  398,  403 

FATHER’S  FATHER’S  SON.  See  Father’s  Brother 
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FATHER’S  FATHER’S  SON’S  DAUGHTER’S  DAUGHTER’S  SON, 
Mitakshara,  404 

FATHER’S  FATHER’S  SON’S  DAUGHTER’S  SON,  364,  366 
Mitakshara,  402 
Bengal  school,  429,  432 

FATHER’S  FATHER’S  SON’S  DAUGHTER’S  SON’S  SON,  Mitakshara, 
403 

FATHER’S  FATHER’S  SON’S  SON.  See  Father’s  Brother’s  Son 

FATHER’S  FATHER’S  SON’S  SON’S  DAUGHTER’S  SON, 

Mitakshara,  402 
Bengal  school,  429,  431 

FATHER’S  FATHER’S  SON’S  SON’S  SON.  See  Father’s  Brother’s 
Son’s  Son 

FATHER’S  FATHER’S  SON’S  SON’S  SON’S  SON,  Mitakshara,  395 

FATHER’S  FATHER’S  SON’S  SON’S  SON’S  SON’S  SON,  Mitakshara, 
395 

FATHER’S  FATHER’S  SON’S  SON’S  SON'S  SON’S  SON’S  SON,  Mitak¬ 
shara,  395 

FATHER’S  FATHER’S  SON’S  SON’S  WIDOW,  in  Bombay,  412,  413 

FATHER’S  FATHER’S  SON’S  WIDOW/i  Bombay,  412,  413 

FATHER’S  MOTHER, 

Mitakshara,.  393 
Bengal  school,  427,  429 
maiden’s  property,  447 

powers  over  inherited  property,  464-468.  See  Woman 

in  Bombay,  451 

share  on  partition,  334,  335 

FATHER’S  MOTHER’S  BROTHER,  Mitakshara,  408 

FATHER’S  MOTHER’S  BROTHER’S  SON,  Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  DAUGHTER’S  DAUGHTER’S  SON, 
Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  DAUGHTER’S  SON,  Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  DAUGHTER’S  SON’S  SON,  Mitak¬ 
shara,  408 

FATHER’S  MOTHER’S  FATHER’S  FATHER’S  DAUGHTER’S 
DAUGHTER’S  SON,  Mitakshara,  408 

FATHER’S  .MOTHER’S  FATHER’S  FATHER’S  DAUGHTER’S  SON, 
Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  FATHER’S  DAUGHTER’S  SON’S 
SON,  Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  FATHER’S  FATHER’S  DAUGHTER’S 
SON,  Mitakshara,  408 
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FATHERS  MOTHER’S  FATHER’S  FATHER’S  FATHER’S  SON, 
Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER'S  FATHER’S  FATHER’S  SON’S 
DAUGHTER’S  SON,  Mitakshara,  408 

FATHER’S  MOTHER'S  FATHER'S  FATHER'S  FATHER'S  SON'S  SON’S 
DAUGHTER'S  SON,  Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER’S  FATHER’S  SON'S  DAUGHTER’S 
DAUGHTER’S  SON,  Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER'S  FATHER’S  SON’S  DAUGHTER’S 
SON,  Mitakshara,  40S 

FATHER  8  MOTHER'S  FATHER’S  FATHER'S  SON’S  DAUGHTER’S 
SON'S  SON,  Mitakshara,  40S 

FATHER'S  MOTHER’S  FATHER’S  FATHER'S  FATHER’S  SON’S  SON, 
Mitakshara,  408 

FATHER’S  MOTHER'S  FATHER'S  FATHER’S  FATHER’S  SON’S  SON’S 
SON,  Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  FATHER’S  FATHER'S  SON’S  SON’S 
SON'S  SON,  Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  FATHER'S  SON’SSON’S  DAUGHTER’S 
SON,  Mitakshara,  40S 

FATHER’S  MOTHER’S  FATHER’S  FATHER’S'  SON,  Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  FATHER’S  SON’S  DAUGHTER’S 
SON’S  SON,  Mitakshara,  408 

FATHER'S  MOTHER’S  FATHER'S  FATHER’S  SON’S  SON,  Mitakshara, 
408 

FATHER’S  MOTHER’S  FATHER’S  FATHER'S  SON’S  SON'S  SON,  Mitak¬ 
shara,  408 

FATHER’S  MOTHER’S  FATHER’S  FATHER’S  SON’S  SON'S  SON’S  SON. 
Mitakshara,  408 

FATHER'S  MOTHER'S  FATHER’S  SON,  Mitakshara,  40S 

FATHER'S  MOTHER'S  FATHER'S  SON'S  DAUGHTER’S  DAUGHTER'S 
SON,  Jlitakshara,  408 

FATHER'S  MOTHER’S  FATHER’S  SON’S  DAUGHTER’S  SON, 
Mitakshara,  40 S  * 

FATHER’S  MOTHER’S  FATHER’S  SON’S  DAUGHTER’S  SON’S  SON, 
Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  SON’S  SON,  Mitakshara,  40S 

FATHER'S  MOTHER’S  FATHER’S  SON’S  SON’S  DAUGHTER’S  SON, 
Mitakshara,  408 

FATHER’S  MOTHER’S  FATHER’S  SON’S  SON’S  SON,  Mitakshara,  408 
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FATHER’S  MOTHER’S  FATHER’S  SON’S  SON’S  SON’S  SON,  Mitak¬ 
shara,  408,  409 

FATHER’S  MOTHER’S  SISTER,  inheritance  to  maiden’s  property,  447 

FATHER’S  SISTER, 

Madras,  413 
stridhcma,  447,  451,  454 

FATHER’S  SISTER’S  DAUGHTER’S  SON,  Mitakshara,  404 

FATHER’S  SISTER’S  SON,  364 
Mitakshara,  402 
Bengal  school,  429 
etridhan,a ,  Mayulcha,  454 
Bengal  school,  461 

FATHER’S  SISTER’S  SON’S  SON.  See  Father’s  Father’s  Daughter’s 
Son’s  Son 

FATHER’S  SON.  See  Brother 

FEEDING  HINDUS,  bequest  for,  550 

FEMALE  HEIR.  See  Woman 

not  new  stock  of  descent,  365,  367 
except  m  Bombay,  451,  467 
succession  after  her  death,  367 
unchastity,  368,  369 
physical  defect,  372 
in  Bombay,  410-413,  467,  468 
Madras,  413,  414 
Bengal  school,  417 
religious  office,  557,  569 

FORCE, 

marriage,  51 
adoption,  152 

FORMS  OF  MARRIAGE,  54  -58 
presumption,  62,  03 

FRAUD, 

setting  aside  marriage,  51 
adoption,  152 
by  a  coparcenei,  373 
by  manager,  277,  278 
sale  or  charge,  297 
partition,  344 

FUNERAL  EXPENSES, 

of  widow,  88  r 

sale  for,  289,  290,  480 


GANDHARBA  MARRIAGE,  55,  56 
ceremonies,  59 

GARBHARI  GOSAVI, 
marriage,  34 
•Widow  of,  416 
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GHAT,  for  moribund  persons,  549 

GIFT.  See  Marriage,  Trust 

of  property  subject  to  maintenance,  84,  85 

to  procure  consent  to  adoption,  123 

in  adoption,  134-137 

to  joint  family,  240 

by  father,  244,  284,  285 

separate  property,  251 

of  undivided  share,  303 

to  wife,  share  on  partition,  335 

by  husband  to  wife,  438 

of  immovable  property,  441-443 
to  wife  by  relatives,  437 
strangers,  438 
presumption,  442,  443 
to  other  female  relation,  442 
by  female  owner,  490 
to  daughter  or  son-in-law,  484,  485 
power  to  make,  521 
donee,  521 

necessity  for  possession,  522 

transfer,  523 

mortis  causd ,  523 

subject  of,  521 

to  unborn  person,  524,  525 

failure  of  prior  disposition,  525 

GIFT  OVER,  541 

GIRL,  adoption  of,  303 

GOTHA,  meaning,  39,  note  G  . 

GOTHAJA  SAPINDAS.  See  SAGOTRA  SAPINDAS 
defined,  379 

widow  of  (in  Bombay),  412,  413 
•^Bengal  school,  420 

GOVERNMENT, 

consent  to  adoption,  150 

grants  by,  251,  252,  260, 261 

not  to  take  charge  of  temple,  etc.,  595 

GOVERNMENT  REVENUE, 

sale  or  charge  for  payment,  by  manager,  288 

by  female  heir,  482,  498 
exemption  of  endowed  lands,  565 

GRANDFATHER,  See  Father's  Father,  Mother's  Father 
gift  in  marriage,  47 
adoption,  136 

maintenance  of  grandchildren,  211 
debts,  308.  See  Fatheb 

GRANDCHILDREN,  maintenance  of,  211 

GRANDMOTHER,  See  Father's  Mother,  Mother's  Mother 

-  ,  ,  n#t  on  partition,  334,  335 
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GRANTS  by  Government,  251,  252,  200,  201 

GREAT-GRANDFATHER.  See  Father’s  Father's  Father,  Mother’s 
Father’s  Father 

GREAT-GRANDMOTHER.  See  Father’s  Father’s  Mother 
right  on  partition,  335 

GUARDIAN.  See  Marriage 
Hindu  law,  5 
right  of  father,  213^216 
mother,  214 
relations,  23  5 

appointed  by  Court,  214,  215 
testamentary,  213 
illegitimate  children,  214 
partition,  313,  314 
of  property,  215 
minor  wife,  GG 
adopted  son,  179,  213 
loss  of  right,  215,  21 G 
remarried  widow,  21G,  217 
remedies,  217 

share  in  Mitakshara  family,  270,  271 
powers  over  property,  217,  285  et  m/. 
acceptance  of  gift,  521,  523 

GUDHAJA,  100 

GYAWALS,  adoption,  1G0 


HABEAS  CORPUS,  writ  in  nature  of,  73,  217 

HALF  BLOOD,  RELATIONSHIP  OF,  390-392.  See  Hale-Brother,  Hale- 
Sister 

HALF-BROTHER, 
adoption,  of,  137 

Mitalcshara  and  Mayukha,  390,  391 
competition  with  sister,  in  Bombay,  410 
Bengal  school,  427 
succession  to  $tndhm9  444 

HALF-SISTER, 

Bombay,  411 
Madras,  413 

HALF-SISTER’S  SON, 

succession  to  stridhcmctt  Mithila  school,  457 

HEIR,  See  Inheritance,  Woman 
duty  as  to  maintenance,  212,  213 
payment  of  debts,  323,  324 
becomes  fresh  stock  of  descent,  3G5 
unless  female,  365 
nearer  excludes  more  remote,  Mr1 
may  relinquish  rights,  3G8 
disinherison,  365,  530 

H.Iu  2  S 
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HEREDITARY  U FF10ES,  when  partible,  202 

HELIMLT,  inheritance  to,  415,  410.  See  Abandonment 

RICK  COURTS,  Hindu  law  administered  in,  3,  4 

HINDU  LAW, 

what  it  is,  1,  2 

difference  from  other  systems.  3 
application  of  law,  3-10,  22-27 
sources,  10-21 
schools,  12-14 
custom,  27-32 

HINDU  DISPOSITION  OR  PROPERTY  ACT,  524-520,  530-530 

HINDU  TRANSFERS  AND  REQUESTS  ACT,  524,  530 
how  far  retrospective,  524 

HINDU  WILLS  ACT,  542-545 
powers  of  adoption,  1 14 
devise  by  husband  to  wife,  441-443 
application,  542 
maintenance,  543 
gift  to  unborn  persons,  543 
execution  of  wills,  543-545 
sections  of  Succession  Act  applied,  545 

HINDUS, 

what  me,  22-20 
change  of  religion,  23-25 
illegitimate  children,  25 
conversion  to  Hinduism,  25,  20 

HOMAM.  See  Datta  Homam 

HOUSE.  See  Family  Dwelling-House 

on  coparcenary  property,  built  by  widow,  4S3 

HUSBAND  AND  WIFE.  Sec  Maintenance,  Marriage,  Restitution 
Conjugal  Rights 

reciprocal  rights  and  duties,  Chap.  II.  # 

arrangement  varying  rights,  65,  66 
rights  of  husband,  65 
guardianship  of  minor  wife,  66 
widow,  66 

restraint  of  wife,  66,  67 
duty  of  husband,  67 
assault  on  wife,  67 

right  of  wife,  to  society  and  maintenance,  67 

enforcement  of  right.  See  Restitution  op  Conjugal  Rights 
suit  for  possession  of  wife,  67,  OS 
cruelty,  68,  60 
adultery,  69,  71 
damages,  74 

summary  remedies,  73,  74 
power  of  wife  over  property,  74,  75 
contract  by  wife,  75 
necessaries,  75 
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HUSBAND  AND  W Um—caidinucd 
suit  by  wife,  75 

power  of  husband  over  wife's  property,  70,  444 
suits  between,  70 

gifts  by  husband  to  wife,  438,  441-444 
of  immovable  property,  441-444 
succession  to  stridham ,  Mitakshara  school,  450 
Mayukha  school,  453 
Bengal  school,  459,  400 

HUSBAND'S  SANDHUS ,  stridham ,  Mitakshara,  451 

HUSBAND'S  BROTHER, 
stridham ,  Mitakshara,  451 
Mayukha,  454 
Bengal  school,  401 

HUSBAND’S  BROTHER'S  DAUGHTER'S  SON,  stridham,  Mitakshara,  451 

HUSBAND’S  BROTHER’S  SON, 
stridham ,  Mitakshara,  451 
Mayukha,  454 
Bengal  school,  400 

HUSBAND’S  DAUGHTER,  See  Stki'dauuuteii 
HUSBAND’S  DAUGHTER’S  SON.  See  Stepdaughter's  Sox 

HUSBAND’S  FATHER, 

{ dridhana ,  Mitakshara,  451 

Bengal  school,  401 

HUSBAND’S  FATHER’S  FATHER.  AND  HhS  ISSUE,  dridhana,  Bengal 
school,  401 

HUSBAND’S  FATHER’S  FATHER’S  FATHER  AND  ITTS ISSUE, stridham, 
Bengal  school,  40 1 

HUSBx\ND’S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON’S  SON, 
dridhana,  Mitakshara,  451 

HUSBAND’S  FATHER’S  SON’S  SON’S  SON,  stridham,  Bengal  school,  401 

HUSBANDS  MOTHER,  dridhana,  Mitakshara,  451 

HUSBAND’S  SAK  ULYAS,  dridhana,  Bengal  school,  401 

H  USBAND’S  SAM  A  NAP  LA  VAS ,  dridhana,  Bengal  school,  401 

HUSBAND’S  SAMANODAKAS,  dridhana,  Mayukha,  454 

Mitakshara,  451 
BengaJ  school,  407 

HUSBAND'S  M  A  PIN  DAM,  utridkm,  Mayukha,  454 

Mitakshara,  450,  451 

HUSBAND'S  SISTER,  xttidhana,  Mnyuklut,  454 

HUSBAND’S  SISTER’S  SON, 
dridhana,  Mitakshara,  451 

Bengal  school,  401 

HUSBAND’S  SON.  See 
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HUSBAND'S  SON'S  SON.  See  Stepson's  Son 

HUSBAND'S  SON’S  SON’S  SON.  See  Stepson’s  Son’s  Son 

HUSBAND’S  WIFE.  See  Co-wipe 

IDIOCY.  Nee  Insanity,  370,  371 

IDOL, 

bequest  to,  530 
endowment  for  worship,  555 
proprietary  rights,  555,  555 
lost  or  broken,  556 
non-existing,  gift  to,  556 
custody,  557 

revocation  of  endowment,  574 

attachment  of  offerings,  575 

attachment  and  partition  of  worship,  342,  574,  575 

ILLATOM  ADOPTION,  160,  161 

ILLEGAL  PURPOSE,  310-312 

ILLEGITIMATE  CHILDREN.  See  Hindus 
of  Hindus,  25,  OS 
marriage,  30 
rights,  99 

maintenance,  99,  208,  200 
guardianship,  214 
inheritance,  382-385,  423 
coparcener,  Mitakshara  school,  227,  228 

ILLEGITIMATE  DAUGHTER,  3SS 
does  not  inherit  to  father,  3SS 
inherits  to  mother,  462 

ILLEGITIMATE  SON  (inheritance), 
twice-born  classes,  382,  423 
Sntlrcn,  Mitakshara  school,  382,  383 

competition  with  other  heirs,  385 
does  not  succeed  to  collaterals,  385 
his  son,  3S6 
Bengal  school,  423 
inherits  to  mother,  462 

DIMORAL  CUSTOM.  See  Custom 

IMMORAL  PURPOSE,  Slft-312 

IMMOVABLE  PROPERTY.  Nee  Woman 
gift  by  husband  to  wife,  441-444 

IMPARTIBLE  PROPERTY.  Sec  Partition,  259-262 
grant  by  Government,  30,  260 
maintenance  of  widow,  79 
son  born  after  adoption.  1S8 
devesting  on  adoption,  198, 199 
savings,  262 
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IMPARTIBLE  PROPERT Y — conli m cd, 
instances,  259-262 
whether  coparcenary,  263,  264 
transfer  or  devise,  264,  265 
charge  for  necessity,  265 
discontinuance  of  custom,  262 
debts,  324 
illegitimate  son,  3S5 
widow,  387 
daughter’s  son,  390 
inheritance  to,  Chap.  XVII. 
principles  of  inheritance,  515,  516 
Mitakshara  school,  516-519 
Bengal  school,  519 
fresh  stock  of  descent,  520 

IMPOTENCE, 
marriage,  35 

restitution  of  conjugal  lights,  72 
adoption,  109, 110 

exclusion  from  coxmccncrship,  22S,  229 
inheritance,  370,  371 

IMPROVEMENTS, 

by  purchaser,  307,  513 
in  partition  suit,  355 

IMPURITY,  adoption,  110,  111 

INAM, 

siridhcina ,  439 
in  woman’s  name,  466 

INCOME, 

female  owner,  471,  476 
of  endowment,  559 
mohunt,  561,  562 

INDIAN  CONTRACT  ACT,  superseded  Hindu  law,  8 
INFANT,  See  Minor 

INHERITANCE.  See  Bengal  School,  Exclusion  from  Inheritance,  Heir, 
Impartible  Estate,  Mitaksiiara  School*  Sapinda,  Sakulya,  Sama* 
no  Daka 

application  of  Hindu  law,,  3 
converts  to  Islam,  24 
adopted  son,  179-182 

principles.  Chap.  X.  * 

to  what  property  applies,  361 
property  vested  in  deceased,  362 
vesting,  362 
devesting,  363 

right  not  acquired  through  others,  363-365 

disinherison,  365 

alteration  of  course  of,  365,  532 

stock  of  descent,  365 

nearest  heir,  365 
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INHERITANCE—  contuvicd. 
rights  of  women,  366,  367 
when  per  stirpes,  367 
when  j>er  capita ,  367,  368 
exclusion  from,  368-375.  Sec  Exclusion 
order  according  to  Mitakshara,  Chap.  XI. 
connection  between  religion  and  law,  376-378 
iixed  rules,  376 

differences  between  schools,  376,  377 
Mitakshara  school  guiding  principle,  377 
sapinda  relationship,  377,  378 
classes  of  heirs,  378,  379 
divided  and  undivided,  380,  381 
female  heirs  m  Bombay,  410-413 
Madras,  413,  414 
reunion,  414,  415 
Bengal  school,  Chap.  XU. 
spiritual  benefit,  417 
females,  417 

sit  idhan  property,  Chap.  XIV.  See  STRIDE  AN  A 
principle,  446 

maiden’s  property,  446,  447 
presents  by  bridegroom,  447 
impartible  estate,  Chap.  XVII. 
attempt  to  alter  law  of,  532 

INJUNCTION, 

to  restrain  adoption,  166,  167 
at  instance  of  reversioner,  503 

subsequent  reversioner,  505,  506 


INSANITY, 

marriage,  34,  35 

restitution  of  conjugal  rights,  71 
adoption,  100 

exclusion  from  coparcenership,  228,  229 
inheritance,  371,  372 

INSOLVENCY  of  a  coparcener,  313 

INTEREST.  Sec  Damdtjpat 
liability  of  sons,  313,  322 
powers  of  manager,  27 
mortgage  for  necessity,  485 

INTERMARRIAGE,  rules  as  to,  38-46 

INTERPRETATION  OF  lUTHORITIES,  11 

INVALID  ADOPTION, 
cases,  202 
effects,  202-205 

INVESTMENTS, 

from  coparcenary  property,  24G 
from  stridhaw,  440 
by  female  owner,  474,  475 
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JACTITATION  OF  MARRIAGE,  01 
JAINS, 

governed  by  Hindu  law,  23 
by  what  school  governed,  27 
proof  of  customs,  32 
adoptions.  102 

termination  of  power,  131 
relationship,  145 
ooremonies,  153 
afterborn  son,  188 
powers  of  sonless  widow,  409 

JATS,  marriage  with  husband’s  brother,  45 

JOINT  FAMILY,  Chap.  VI.  See  Coparcenary  Property,  Coparceners, 
Manager,  Partition,  Separation 
marriage  expenses,  52,  53,  235,  289 
of  what  consists,  218 

rights  of  members,  218,  219.  See  Coparceners 

property.  See  Coparcenary  Property 

according  to  the  Mitakshara,  219,  220 

disintegration,  219,  220 

presumption  of  union,  220-223 

separation  in  dwelling,  221 

new  families,  223 

application  of  proceeds,  266 

use  of  name  of  member,  257,  258 

possession  of  property,  259 

management  and  disposal  of  property,  Chap.  VII. 

JOINT  GIFT  IN  WILL,  540 

JOINT  POWER  OF  ADOPTION,  115 

JOINT  TENANCY,  239.  See  Coparcenary  Property 

JOINT  TRANSFER,  239 

JOTI,  inheritance  to,  415,  416 

JUDGE,  duty  of,  2 

KANINA  SON,  100 
KAYA  MARRIAGE,  55 
KAYASTHAS,  22,  note  6 
KHOJAS,  24 

transfers  and  gifts  to  unborn  persons,  524,  note  5 

KING.  See  Escheat 

rights  of.  on  escheat,  416 

KRITAKA  SON,  101 

KRITRIMA  SON,  See  Adoption 
in  ancient  times,  101 
adoption  of,  99,  126,  157-160 
effect  of  adoption,  201,  202 
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KS1IATPIYAS,  22 
KSHETRAJA  vSQN,  100 

LAMENESS, 
adoption,  109 

occlusion  from  coparcencrship,  228,  229 
inheritance,  371,  372 

LAND  ACQUISITION, 
female  owner’s  share,  473 
property  of  endowment,  505 

LEASES, 

by  manager  of  family,  274 
by  female  owner,  476 
permanent,  476 

by  manager  of  endowment,  563,  565 

LEGACY.  See  Bequest,  Devise 
to  joint  family,  250 

LEGISLATION.  See  Acts 
LEGITIMACY,  presumption  as  to,  99 
LEPA,  419 
LEPROSY, 

restitution  of  conjugal  rights,  69 
adoption,  109 

exclusion  from  copartnership,  228,  229 
inheritance,  372 

LETTERS  OP  ADMINISTRATION.  See  Administration 

LIMB,  ABSENCE  OF,  370,  371 

LIMITATION.  See  Acknowledgment 
suits  for  restitution  of  conjugal  rights,  72 
for  maintenance,  96 
to  set  aside  adoption,  168-170 
to  declare  adoption  valid,  170 
for  joint  possession,  233,  234 
right  to  claim  property  as  separate,  216 
when  one  coparcener  barred,  209 
alienation  by  manager,  306 
by  widow,  482 

mortgage  for  debt  of  father,  314 
debt  of  father,  322 
separation  by  loss  of  shere,  248 
suit  for  partition,  352 

suit  by  reversioners  to  avoid  alienation,  504 
by  subsequent  reversioner,  507,  508 
for  possession  on  death  of  female,  509 
lease  of  endowed  property,  565,  566 
to  recover  property  of  endowment,  566 

LOSS  OF  CASTE.  See  Caste 
LOST  PROPERTY,  recovery  of,  252,  253 
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LUBBAIS,  25 

LUNACY.  See  Insanity,  Maeeiage 
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MADRAS  PRESIDENCY.  See  Adoption 
Hindu  law  administered  in,  3,  4 
female  heirs,  413,  414 

MAHARASHTRA  SCHOOL,  IS 
works  of  authority,  18,  19 
peculiarities,  21 
adoption,  124-12G 

MAHOMEDAN  RELIGION,  effect  of  conversion  to,  24,  25 

MAIDEN.  See  Daughter 
stridhana,  438 

inheritance  to,  44G,  447 
presents  by  bridegroom,  447 

MAINTENANCE, 

when  marriage  void,  46 
of  wife,  67,  76-78 

not  dependent  on  property  77 
abandonment  of  Hinduism,  77 
dissolution  of  marriage,  77 
husband  excluded  from  inheritance,  77 
place,  77,  78 
separate,  78 
release  of  right,  78 
loss  of  right,  78,  84,  97 
remedies,  95 
of  widow,  78,  79 

effect  of  suit  for  partition,  79 
where  property  forfeited.  79 
of  mother,  79,  80 
from  relatives  of  husband,  79,  80 
residence,  80-82 
loss  of  right,  82,  97 
“  starving  maintenance,”  83 
burden  of  proof,  83,  84 
transfer  of  right,  84 
attachment,  84 

effect  of  transfer  of  property,  84,  89-94 
gift  or  will,  84,  85 
of  concubine,  85 

independent  means  of  support,  85,  86 

previous  provision,  86 

separate  property  of  husband,  86 

amount,  86-88 

religious  ceremonies,  87 

funeral  expenses,  88 

postponed  to  debts,  88 

how  far  a  charge,  89-91 

agreement,  89-91 

decree,  89-91 

transfer  pending  suit,  93 
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MAINTENANCE— continued. 
widow  in  possession,  93,  94 
right  against  proceeds,  94 
suit  for,  94,  95 
arrears,  94,  95 
future,  95 
parties  to  suit,  95 
limitation,  96 
duty  of  Court,  90 
alteration  of  order,  97 
execution  of  decree,  98 
order  by  magistrate,  98 
of  widow  on  adoption,  198 
of  person  invalidly  adopted,  202-204 
of  children,  206—209 
of  married  daughter,  207 
of  illegitimate  children,  99,  207,  208,  209,  3b2 
of  daughter-in-law,  209,  210,  211 
of  son-in-law,  211 
impartible  property,  211 
grandchildren,  211 
parents,  211,  212 
stepson,  212 
grandparents,  212 
sister,  212 

duty  of  heir,  212  213 

persons  excluded  from  inheritauce  and  coparccnership,  *^28 
members  of  coparcenary  and  their  dependents,  234,  23o 
duty  of  manager,  271 
sale  or  charge  by  manager,  289 
provision  on  partition,  355 
property  given  to  woman  for,  438 
savings  from,  476 
alienation  to  provide  for,  483,  484 

MAJORITY,  AGE  OF, 
marriage,  46,  47 
adoption,  106,  107 

MALABAR  LAW, 
marriage,  58 
adoption,  106 
wills,  545 

MANAGER  OF  ENDOWMENT,  556 
powers,  557,  558,  561,  562,  564 
position,  559 
duty,  559,  560 
application  of  income,  559 
decision  of  majority,  559 
deposition  by  foreign  state,  563 
suit  by,  563,  564 
debts  and  alienation,  564.  565 
personal  liability,  564 
repudiation,  5GG 
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MANAGER  OF  ENDOWMENT — continued. 
successor  bound,  566 
adverse  possession  against,  507 
debts  of  predecessor,  5G7 
devolution  of  trust,  568-572 
hereditary  right,  569,  570 
Court  of  Wards,  570 
prescriptive  right,  571 
alienation  of  management,  573,  574 
attachment  of,  574,  575 
partition  of,  575,  576 
removal  of,  580,  581 
under  Religious  Endowments  Act,  586 
accounts,  590 

MANAGEMENT  OF  JOINT  FAMILY  PROPERTY,  Chap.  VII  See 
Manager  or  Joint  Family 
special  arrangement,  273,  274 

MANAGER  OF  JOINT  FAMILY,  Chap.  VII.  Sea  Father 
guardian  of  infant’s  share,  215,  270,  271 
to  give  information  to  coparceners,  235 
suit  by  coparcener,  230 
decree  against,  267,  278-282 
what  he  is,  270 

representation  of  authority,  271 
duty,  271,  272 

arrangement  as  to  management,  273,  274 

account,  272-274 

powers,  274,  275,  277 

family  business,  274-276 

debts,  276 

promissory  notes,  276 

election  by  creditor,  276,  277 

cannot  bind  coparceners  personally,  277 

compromise,  277 

fraud,  277,  278 

arrangements  as  to  property,  278 

discretion,  272 

suits  by,  278-283 

suit  on  mortgage,  280-282 

alienation  and  charge,  283-299 

without  assent  of  coparceners,  283  f 

can  bind  minor,  when  necessity,  285-290 
acting  under  authority  of  Court,  287 
matters  to  bo  regarded,  287,  288  * 

what  is  necessity,  288-290  • 

discretion,  290 

money  borrowed  on  personal  credit,  290 

duty  of  purchaser  or  mortgagee,  290,  291 

current  account,  291 

judgment  debt,  291 

authority  of  Court,  291 

effect  of  inquiry,  292 

nature  of  inquiry,  293 

consent  of  coparceners,  293 
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MANAGER  OP  JOINT  FAMILY— continued. 
burden  of  proof,  293-296 
representations,  295 
recital  of  necessity,  296 
adequacy  of  price,  296 
fraud,  297 

charge  for  portion  of  advance,  297 
setting  aside  alienation,  304-307 
limitation,  306 

MANU,  11 

MARRIAGE,  Chap.  I.  See  Divorce,  Husband  and  Wife  Remarriage 
Restitution  of  Conjugal  Rights 
application  of  Hindu  law,  3-5 
creation  of  relationship,  33 
object  and  necessity,  33 
duty  of  guardian,  33,  34 
who  may  marry,  34-38 
defects,  34 
lunacy,  34,  35 
impotence,  35 
age,  35 
polygamy,  30 

agreement  as  to  second  marriage  37 
bigamy  of  woman,  36,  37 
remarriage  after  divorce,  37 
of  widow,  37 
of  betrothed  girl,  37 
restrictions  on,  37 
restrictions  on  intermarriage,  38-46 
identity  of  caste,  38 
Hindu  and  Christian,  39 
illegitimate  persons,  39 
between  Hindu  and  non-Hindu 
difference  of  gotra%  39,  40 
prohibited  degrees,  40-46 
stepmother’s  relations,  43 
affinity,  44 

adopted  son,  44,  45,  201 
widows,  45 
effect  of  void,  46 
who  may  give,  46-49 
consent  of  ward,  48 
delegation,  48 
loss  of  right,  48  * 

remedy  of  guardian,  48,  49 
control  by  Court,  49 
guardian  appointed  by  Court,  49 
wards  of  Bengal  and  Madras  Courts  of  Wards,  49 
selection  of  husband  by  girl,  49 
absence  of  guardian’s  consent,  49 
powers  of  Court,  49,  50 
consent  to  remarriage  of  widow,  51 
force  or  fraud,  51 
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MARRIAGE — coniwiued, 

payment  to  guardian,  51,  52 
bridegroom,  52 

marriage  brocage  contracts,  52 
expenses,  52,  53,  235,  271,  289 
forms,  54-58 
coremonies,  58-61 
breach  of  promise,  59 
death  of  betrothed,  59 
conditional,  60,  61 
remarriage  of  widow,  61 
consummation,  61 
juestions  as  to  validity,  61,  62 
iaetitation  of,  61 
presumption  as  to  validity,  62 
presumption  as  to  form,  62,  63 
proof,  62,  63 

transfer  of  property  out  of  which  provision  to  be  made,  90,  91 

provision  on  partition,  355,  350 

gifts  at,  420,  421 

compensation  for  second,  437 

expenses,  alienation  to  provide,  289,  484,  4S5 

effect  on  will,  543 

MARRIAGE  BROCAGE,  52 

MARRIAGE  EXPENSES,  See  Marriage 

MARRIED  MAN,  adoption  of,  146,  147 

MATERNAL  GRANDEATHER.  See  Mother’s  Father 
right  to  give  in  marriage*  47 
property  inherited  from,  241-243 

MATRI  BANDHUS)  400 

order  of  succession,  401,  408-410 

MAYDKHA,  18,  19 

succession  of  cognates,  402 
devolution  of  siridham ,  452-455 
SulTca3  452 
gifts,  452 

Yautaka  stridhana.  452 

other  property,  452,  453 

succession  to  childless  woman,  453-455 

A1EM0NS,  24 

MERWARA,  Hindu  law  administered  m,  5  • 

MESNE  PROFITS,  307 

MINE  worked  by  female  owner,  477 

MINOR*  See  Minority 
adoption  by,  106-108 
permission  to  adopt  by,  106-108 
adoption  by  minor  widow,  126,  127 
gift  in  adoption,  136,  137 
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MIN  OK — continued, 

family  business,  ‘275,  270 
partition,  328-330 
reunion,  360 
gift  to,  521 

MINORITY.  See  Majority 
Hindu  law  administered,  3-5 
restitution  of  conjugal  rights,  70,  71 

MISREPRESENTATION,  adoption,  152 

MISTAKE, 

adoption,  152 
partition,  341 

MITAKSHARA,  10 

MITAKSHARA  SCHOOL,  12-14,  16.  See  Coparcenary  Property,  Co¬ 
parceners,  Inheritance,  Joint  Family 
subdivisions,  13, 14 

differences  between,  21 
works  of  authority,  16-20 
difference  from  Bengal  school,  20,  21,  376,  377 
to  what  property  inheritance  applies,  361 
guiding  principle  of  inheritance,  377 
classes  of  heirs,  378,  376 
meaning  of  sapi'nda,  379 
succession  of  sagoira  sapindas,  380  cl  seq. 
relationship  of  half  blood,  392,  393 
remote  sapinda  heirs,  394  et  seq. 
samanodakas ,  379,  380,  397 
bandhus,  397  et  seq . 

inheritance  to  impartible  estate,  516-519 

MITHILA  SCHOOL,  14 
works  of  authority,  20 
adoption,  126 

inheritance  of  daughters,  388 
devolution  of  stridhcim,  456,  457 

MOHIJNT.  See  Endowment,  Manager  of  Endowment 
inheritance  to,  415,  416 
position  and  power,  561-563 
who  may  be,  562 
may  own  property,  562 
succession  to,  568-572 
removal  of,  580-581 

MOLESALEM  GIRASIAS,  24,  25 

MORTGAGE.  See  Burden  of  Proof,  Coparceners,  Father,  Manager 
suit  by  manager,  28Q-282 
by  manager,  283  et  seq . 

what  lender  to  regard,  287,  288 

,  application  of  money,  292,  294 
nature  of  inquiry,  293 
consent  of  coparceners,  283,  293,  306 
fraud,  290 
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MOl&TG  AG  JiJ" — co  nl  ul  tied. 
charge  for  portion,  207 
of  share,  effect  of  partition,  303 
sale  to  pay  off,  288,  289,  482,  4S5 
woman  not  bound  to,  485 
by  woman,  478  et  seq. 
consent  of  reversioners,  480-489 

MOTHER.  See  Woman 

right  to  give  in  marriage,  47 
maintenance,  79,  211,  212 
gift  in  adoption,  134-130 
guardianship,  214 

loss  of  right,  215,  21 G 
share  on  partition,  333 
inheritance,  Mitakshara,  390 
Mayukha,  390 
Bengal  school,  420,  427 
maiden’s  property,  440 
xullca,  Mitakshara,  447,  448 
^nd/j«?ia,Mitakshara,  451 

Mayukha  454,  455 
Smriti  Chandrika,  455 
Mithila  school,  45G 
Bengal  school,  459,  400 

MOTHER’S  BROTHER, 

Mitakshara,  404,  408 

Bengal  school,  431 

inheritance  to  slrMana ,  452,  454 

MOTHER’S  BROTHER’S  DAUGHTER’S  DAUGHTER’S  SON,  Mitak¬ 
shara,  407 

MOTHER’S  BROTHER'S  DAUGHTER’S  SON, 

Mitakshara,  405 
Bengal  school,  431,  432 

MOTHER’S  BROTHER’S  DAUGHTER’S  SON’S  SON,  Mitakshara,  406 

MOTHER’S  BROTHER’S  SON, 

Mitakshara,  401,  405 
Bengal  school,  421,  431 

MOTHER’S  BROTHER’S  SON’S  DAUGHTER’S  SON, 

Mitakshara,  406 
Bengal  school,  431,  433 

MOTHER’S  BROTHER’S  SON’S  SON, 

Mitakshara,  405 
Bengal  school,  431 

MOTHER’S  BROTHER’S  SON’S  SON’S  SON,  Mitakshara,  405 

MOTHER’S  FATHER.  See  Maternal  Grandfather 
Mitakshara,  404 
Bengal  school,  431 

MOTHER'S  FATHER’S  BROTHER.  See  Mother’s  Father’s  Father’s 
Son 
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MOTHER'S  FATHER’S  BROTHER’S  SOX.  tfcc  Mothers  Bathers 
Father’s  Son’s  Son 

MOTHER’S  FATHER’S  BROTHER’S  SOX’S  SOX.  See  Mothers  Father's 
Father’s  Son’s  Son’s  Son 

MOTHER'S  FATHER’S  DAUGHTER'S  DAUGHTER’S  SOX,  Mitakshara, 
408 

MOTHER'S  FATHER'S  DAUGHTER’S  SOX.  Nee  Mothers  Sister's  Son 

MOTHER'S  FATHER'S  DAUGHTER’S  SOX’S  SOX,  Mitakshara,  406 

MOTHERS  FATHERS  FATHER’S  SOX’S  SOX'S  DAUGHTER'S  SON, 
Mitakshara,  405,  406 

MOTHER'S  FATHER  S  SOX  S  SON'S  SON'S  SOX,  Mitakshara,  405,  406 

MOTHERS  FATHER’S  FATHER, 

Mitakshara,  405 
Bengal  school,  432 

MOTHER'S  FATHER'S  FATHER’S  DAUGHTER'S  DAUGHTER’S  SON, 
Mitakshara,  407,  409 

MOTHER’S  FATHER’S  FATHER’S  DAUGHTER'S  SOX,  364 
Mitakshara,  406,  409 
Bengal  school,  432 

MOTHER'S  FATHERS  FATHER'S  DAUGHTER'S  SONS  SOX,  Mitak* 
shara,  406,  409 

MOTHER’S  FATHER'S  FATHERS  SOX, 

Mitakshara,  405 
Bengal  school,  432 

MOTHER’S  FATHER  S  FATHER’S  SON’S  DAUGHTER'S  DAUGHTER’S 
SOX,  Mitakshara,  407,  409 

MOTHER'S  FATHER’S  FATHER’S  SON'S  DAUGHTER’S  SOX, 
Mitakshara,  406,  409 
Bengal  school,  432,  433 

MOTHER’S  FATHER'S  FATHER’S  SON’S  DAUGHTER’S  SON’S  SOX, 
Mitakshara,  406,  409 

MOTHER’S  FATHER'S  FATHER'S  SONS  SOX, 
jMitakshara,  405 
Bengal  school,  432 

MOTHER'S  FATHER'S  FATHER'S  SON’S  SON'S  DAUGHTER’S  SOX, 
Mitakshara,  405,  406,  409 
Bengal  school,  432,  433# 

MOTHER’S  FATHER'S  FATHER'S  SON’S  SON'S  SOX, 

Mitakshara,  405 
Bengal  school,  432 

MOTHER’S  FATHER’S  FATHER’S  SON’S  SON'S  SON’S  SON,  Mitakshara, 
405,  406 

MOTHER’S  FATHER’S  FATHER’S  FATHER, 

Mitakshara,  405  , 

Bengal  school,  432 


INDEX.  C41 

MOTHER’S  FATHER’S  FATHER’S  FATHER’S  DAUGHTER'S 
DAUGHTER’S  SON,  Mitakshara,  400 

MOTHER’S  FATHER’S  FATHER’S  FATHER'S  DAUGHTER’S  SON, 
Mitakshara,  406,  409 
Bengal  school,  432 

MOTHER’S  FATHER’S  FATHER’S  FATHER'S  DAUGHTER’S  SON'S, 
SON,  Mitakshara,  406,  409 

MOTHER’S  FATHER’S  FATHER’S  FATHER’S  SON, 

Mitakshara,  405 
Bengal  school,  432 

MOTHER’S  FATHER’S  FATHER’S  FATHER’S  SON’S  DAUGHTER'S 
DAUGHTER’S  SON,  Mitakshara,  469 

MOTHER’S  FATHER’S  FATHER'S  FATHER’S  SON’S  DAUGHTER’S 
SON, 

Mitakshara,  406,  409 
Bengal  school,  432,  433 

MOTHER’S  FATHER’S  FATHER’S  FATHER'S  SON'S  DAUGHTER'S 
SON’S  SON,  Mitakshara,  406,  409 

MOTHER’S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON, 

Mitakshara,  405 
Bengal  school,  432 

MOTHER’S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON'S 
DAUGHTER’S  SON, 

Mitakshara,  406,  409 
Bengal  school,  432,  433 

MOTHER’S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON’S  SON, 
Mitakshara,  405 
Bengal  school,  432 

MOTHER’S  FATHER’S  FATHER’S  FATHER’S  SON’S  SON’S  SON’S 
SON,  Mitakshara,  405,  406,  409 

MOTHER’S  FATHER’S  SISTER’S  SON.  See  Mother’s  Father's  Father's 
Daughter’s  Son 

MOTHER’S  MOTHER,  inheritance  to  maiden’s  property,  447 

MOTHER’S  MOTHER’S  FATHER,  Mitakshara,  409 

MOTHER’S  MOTHER’S  FATHER’S  DAUGHTER’S  DAUGHTER’S  SON, 
Mitakshara,  410 

MOTHER’S  MOTHER’S  FATHER’S  DAUGHTER’S  SON,  Mitakshara, 
398,  409 

MOTHER’S  MOTHER’S  FATHER’S  DAUGHTER’S  SON’S  SON,  Mitak¬ 
shara,  410 

MOTHER’S  MOTHER’S  FATHER’S  SON,  Mitakshara,  409 

MOTHER’S  MOTHER’S  FATHER’S  SON’S  DAUGHTER'S  DAUGHTER’S 
SON,  Mitakshara,  410 

MOTHER’S  MOTHER’S  FATHER’S  SON’S  DAUGHTER’S  SON,  Mitak¬ 
shara,  409 
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MOTHER’S  MOTHER’S  FATHER’S  SON’S  DAUGHTER’S  SON’S  SON, 
Mitakshara,  410 

MOTHER’S  MOTHER’S  FATHER’S  SON’S  SON,  Mitakshara,  398,  409 

MOTHER’S  MOTHER’S  FATHER’S  SON’S  SON’S  DAUGHTER’S  SON, 
Mitakshara,  409 


MOTHER’S  MOTHER’S  FATHER’S  SON’S  SON’S  SON,  Mitakshara,  409 

MOTHER’S  MOTHER’S  FATHER’S  SON’S  SON’S  SON’S  SON,  Mitakshara, 
409 

MOTHER’S  MOTHER’S  FATHER’S  FATHER,  Mitakshara,  409 

MOTHER’S  MOTHER’S  FATHER’S  FATHERS  DAUGHTER’S 
DAUGHTER’S  SON,  Mitakshara,  410 

MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  DAUGHTER’S  SON, 
Mitakshara,  409 


MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  DAUGHTER’S  SON’S 
SON,  Mitakshara,  410 

MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  SON,  Mitakshara,  409 

MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  SON’S  DAUGHTER’S 
DAUGHTER’S  SON,  Mitakshara,  410 

MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  SON’S  DAUGHTER’S ;  ^| 
SON,  Mitakshara,  449 

MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  SON’S  DAyGJHTER^ 
SON’S  SON,  Mitakshara,  410  ‘ 

MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  SON’S  SON,  Mitakshara, 
409  A 


MOTHER’S  MOTHER’S  FATHER’S  FATHER’S  SON’S  ^J&N’S 
DAUGHTER’S  SON,  409 

MOTHER’S  MOTHER’S  FATHER’S  FATHER’S 
Mitakshara,  409 

MOTHER'S  MOTHER'S  FATHER’S  FATHER’S  80N’$~§ON’S  m 
■’/-&C«4lata,409 

MOTHER’S  MOTHER’S  SISTER’S  SON,  Mitakshara,  398, 409  '  '  * 

MOTHER’S  SISTER’S  DAUGHTER’S  SON,  Mitakshara,  4ft7 
MOTHER’S  SISTER’S  SON,  364 

adoption  of,  142  > 

inheritance,  Mitakshara,  398,  405 
Bengal  school,  431 

MOTHER’S  SISTER’S  SON’S  SON,  Mitakshara,  406 
102 

MOVABLE  PBQFERTt,  * 

powers  of  father,  285 


INDEX. 


MUTTS, 

origin,  560,  501 
object,  561 


NAIRS,  form  of  marriage,  58 

NAMBUDRI  BRAHMINS, 
application  of  Hindu  law,  23 
adoption  of  girl,  103 

by  widow,  121,  161,  162 
ceremonies,  153 

NARAD  A,  11 

NATIVE  CHRISTIANS.  See  Christians 
NECESSARIES,  supplied  to  wife,  75 

NECESSITY.  See  Manager 

sale  or  charge  by  female  owner,  478  el  seq, 
proof,  510-512 

portion  only  proved,  512,  513 
impartible  estates,  265 

NIRNAYA  SINDHU,  17,  19 
NISHADA,  101 

NITYA  D V YAMUSH  YA YANA,  190-193 

NIYOGA,  45 
obsolete,  139 
in  adoption,  139-140 

NUCLEUS,  proof  of,  256,  257 

OBSTRUCTED  HERITAGE  241,242,253 

OFFENCES, 

proof  of  marriage,  63 
against  wife,  67 
t&eft,  76 

OFFERINGS  at  temple,  557,  558 

OFFICIAL  ASSIGNEE,  alienation  of  coparcenary  property,  313 
ORISSA,  by  what  school  governed,  13,  note  1 
ORPHAN,  adoption  of,  148 
OUDH, 

Hindu  law  administered  in,  5 
adoptions,  150 

OUDH  TALUQDARS,  wills  of,  545 
OUSTER  from  family  property,  231 

PAISACHA  MARRIAGE,  66 
PALAKA  PUTRA,  100 
PALAYAM,  impartible,  260 
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PARASARA  MADHAVYA,  17, 18 

PARENT  AND  CHILD,  Chaps.  III.,  IV.,  V.  See  Father,  Maintenance 

PABINAYYA  (nuptial  gifts),  inheritance  to,  45G 

PARTIES, 

suit  for  maintenance,  95 
as  to  adoption,  167,  168 

coparcenary  property,  233,  267,  268 
on  business  contracts,  267,  269 
on  mortgage  by  father,  280-282,  315,  316 
for  partition,  352 

PARTITION,  Chap.  IX. 

Hindu  law,  administered  3-5 

right  of  coparceners,  236 

share  is  coparcenary  property,  244 

liability  for  debts  after,  323 

what  is,  325 

who  entitled,  325-331 

tenure  holders,  325 

Bengal  school,  326 

Mitakshara  school,  320,  327 

agreement  not  to,  325 

condition  in  will,  326 

son,  grandson,  and  great  grandson,  326,  327 
between  women,  327,  328 
minor  coparcener,  328-330 
birth  of  son,  after,  330 
absent  coparceners,  330,  331 
purchaser  of  share,  331 
rights  of  wife,  331,  332 
mother,  333 
grandmother,  334,  335 
stepmother,  333,  334 
great  grandmother,  335 
effect  on  rights  of  widow,  79 
gift  by  husband,  335 
effect  on  mortgage,  303 
rights  in  share,  242,  336.  337 
effect  of  sale  on  right,  336 
loss  of  right,  336 
enforcement  of  right,  336,  337 
sister,  337 

allotment  of  shares,  337-340 

between  father  and  sons,  338 
unequal  division  by  father,  338 
father  represents  son,  338 
between  brothers  and  their  sons,  339 
shares  of  deceased  brothers,  339 
different  branches,  339,  340 
sons  by  different  mothers,  340 
partial  partition,  340,  343,  344,  352,  353,  354 
subject  of,  341-343 

impartible  property,  326,  341 
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all  property  to  be  divided,  341 
leaseholds,  341 

family  dwelling-house,  341,  357 
indivisible  property,  342 

places  and  rights  of  worship,  etc.,  342,  343,  575,  57b 
separation,  how  effected.  See  Separation 
parties  to  partition,  343 
test  of  partition,  346 
definition  in  petitions,  etc.,  347,  348 
act  or  declaration  by  one  coparcener,  348 
loss  of  share  by  limitation,  348 
proof,  349,  350 

conversion  from  Hinduism,  350 
decree,  350,  351 
order  for  sale,  351 
suit,  351,  352 
parties  to  suit,  352 
property  in  suit,  352-355 
,  partial,  353 

purchaser,  354 

inquiry  as  to  property.  354,  355 
account  of  mesne  profits,  355 
improvements,  355 
provision  for  debts,  etc.,  355 
portion  improved  or  dealt  with  by  coparcener,  350 
,,  account  of  expenses,  356 
partition  by  Court,  356 
power  to  order  sale,  356,  357 
procedure,  358 

when  transfer  of  share  of  dwelling-houso,  357 

revenue  paying  estates,  359 

mortgage  of  undivided  share,  299,  301,  302 

accident,  mistake,  fraud,  344 

by  Revenue  Authorities,  359 

does  not  annul  filial  relation,  359 

reunion,  359,  360 

PARTITION,  SHARE  ON, 
powers  of  women,  335,  336 
interference  by  Court,  473 

PABVANA  SB  ADD  HA,  417-419 

PATTAM,  impartible,  261 

PAUNARBHAVA  SON,  100 

PAYMENT  to  one  member  of  family,  285 

PERMISSION  TO  ADOPT.  See  Adoption 
only  to  wife  or  widow,  113 
form,  114 
construction,  117 
time  for  exercise,  128,  129 
exhaustion  of,  129*  130 
termination  of,  130, 131 
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PERMISSION  TO  ADOPT-corc^metf. 
burden  of  proof,  171, 172 
presumption,  177 

PERPETUITIES, 

rules  against,  536,  538,  539 

PERSONA  DESIGN  AT  A,  gift  or  devise  to,  204,  205 

PILGRIMAGE,  by  widow,  481 

PINDAS ,  403,  404,  418,  419 

PITRI  BANDHUS,  400 

order  of  succession,  401,  407,  408 

P1TR1DATTA ,  inheritance,  Bengal  school,  458 

POLYANDRY,  36 
inheritance,  380 

POLYGAMY, 

Christians,  23,  note  6  ;  36 
Hindus,  36 

restitution  of  conjugal  rights,  70 

POSSESSION.  See  Adverse  Possession 

POST-NUPTIAL  ARRANGEMENT  for  separation,  G5,  66 

POWER  TO  ADOPT.  See  Adoption,  Permission  to  Adopt 

PRAJAPATYA  MARRIAGE,  55 

PRESUMPTION, 
as  to  school,  26,  27 

validity  of  marriage,  62 
form  of  marriage,  62,  63 
of  marriage  in  prosecutions,  63 
of  legitimacy,  99 
permission  to  adopt,  177 
joint  family,  220-223 

property  of  joint  family,  220,  239,  240,  257,  25S,  259 
new  family,  223 

separate  property  of  owner  of  impartible  estate,  262 

property  held  by  coparcener,  257-259 

sale  in  execution  of  decree  against  father,  320 

PRIMOGENITURE,  518 

PR1T1DATTA, 
described,  438 
inheritance,  Mayukha,  452 

Smxiti  Chandrika,  455 

PROBATE  AND  ADMINISTRATION  ACT,  545 
PROHIBITION  of  adoption,  120, 124 
PROMISSORY  NOTE  by  manager,  276 
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PROOF.  See  Burden  of  Proof,  Custom,  Presumption 
of  marriage,  62 

of  terms  of  endowment,  553,  554 
of  adoption,  171,  172,  174,  175 
of  separation,  349-351 
in  suit  as  to  alienation  by  woman,  510-512 

PROSTITUTE, 

adoption  by,  31,  163, 164 
daughter  (inheritance),  388,  449 
inheritance  to,  462 

PUNJAB, 

Hindu  law  administered  in,  4,  5 
adoption,  126 

relationship,  145 
ceremonies,  153 

rights  of  adopted  son  in  natural  family,  189 

PUNJAB  SCHOOL,  14 
adoption,  126,  145,  153 

PURCHASE.  See  Purchaser 

of  property  subject  to  maintenance,  80,  81,  89-93 

PURCHASER.  See  Burden  of  Proof 
duty  in  sale  by  manager,  290.  291 
application  of  money,  292 
nature  of  inquiry,  293 
subsequent,  293 
charge  for  portion,  297 
fraud,  296 

of  undivided  share,  299-303 
from  father,  306 

alienation,  how  set  aside,  304-307 
compensation,  when  purchase  set  aside,  307,  314 
sale  in  execution  of  decree  against  father,  318-320 
of  share,  partition,  331,  352 

PUMDAHNASHIN, 
consent  by,  489 
alienation  by,  511 

PUTRIKA  PUTRA,  100 


QUARRY,  powers  of  female  owner,  477 

RAGHUNANDANA’S  SMRITI,  15 

RAJ,  impartible,  259,  260 

RAKSHASA  MARRIAGE,  5G 

RAPE,  by  husband,  67 

RATIFICATION, 
of  adoption,  128 
of  alienation,  486 
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RECEIVED, 

in  suit  by  reversioner,  505 
for  partition,  352 
management  of  endowment,  549 

RECITAL  OF  NECESSITY,  290,  296 

REDEMPTION,  right  of  sons,  316 

REGISTRATION, 

of  permission  to  adopt,  114 
of  adoption  in  Oudh,  150 

REGULATIONS.  See  List,  p.  xcvii,  xcviii 

RELATIONSHIP, 

prohibited  degrees  in  marriage,  40-46 
exceptions,  42 
stepmother’s  relations,  43 
affinity,  44 
adopted  son,  44,  45 

RELEASE.  See  Relinquishment 
of  right  of  maintenance,  78 

RELIGION.  See  Change  oe  Religion 
connection  with  law  of  inheritance,  376 

RELIGION,  CHANGE  OF,  23,  24 
divorce,  64 

restitution  of  conjugal  rights,  70 
adoption,  110 
gift  in  adoption,  137 
guardianship,  216 
effect  on  coparcenership,  350 
inheritance,  374,  375 

RELIGIOUS  CEREMONIES, 
of  wife,  expenses,  76 
of  widow,  expenses,  87 
adoption  when  son  incapable,  104 
adoption,  153-155 
delegation,  155 
presumption,  177 
Kritrima  adoption,  159 
of  parents,  etc.,  212 
sale  by  manager  for,  289,  290 
alienation  by  woman,  480,  481,  483,  484 

RELIGIOUS  ENDOWMENTS.  See  Endowments,  Religious  Usages  and 
Institutions 
bequest  for,  539,  540 

RELIGIOUS  ENDOWMENTS  ACT,  585-595 

RELIGIOUS  PURPOSES.  See  Endowments,  Religious  Endowments 
alienation  for,  289,  480,  481 
by  mother,  481 

RELIGIOUS  STUDENT,  inheritance  to,  415,  416 
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RELIGIOUS  USAGES  AND  INSTITUTIONS, 
application  of  Hindu  law,  3 
questions  as  to,  5-8 

RELINQUISHMENT.  See  Abandonment,  Release 
of  rights  by  heir,  368,  375 

REMARRIAGE, 
after  divorce,  37 
of  widow,  37,  45,  51,  82 
loss  of  rights,  3G9,  370 
prohibited  degrees,  45 
consent  of  father,  etc.,  51 
ceremonies,  61 
debts,  76 

power  of  adoption,  132 
gift  in  adoption,  137 
guardianship,  216.  217 
effect  on  inheritance,  369,  379 
relationship  of  children,  391 

RENT,  sale  for  arrears  of,  49S 
by  widow,  498 
suit  for,  498 

RENUNCIATION, 
of  adoption,  157 
of  rights  on  adoption,  188 
of  coparcenership,  230 

REPAIRS,  alienation  to  provide  for,  483 

REPUDIATION.  See  Alienation 

REPUGNANT  CONDITIONS  IN  GIFT  OR  WILL,  632, 5S 

RESIDENCE, 
of  wife,  77,  78 
of  widow,  80-82 
bequest  of  right  of,  541 

EES  JUDICATA , 

as  to  adoption,  167, 168 
as  to  partition,  352 

RESTITUTION  OF  CONJUGAL  RIGHTS,  67-73 
presumption  as  to  marriage,  62 
defences  to  suit,  68-72 
condonation,  70 
right  of  suit,  72 

limitation,  72  * 

demand,  72 

form  of  decree,  72,  73 

conditional  decree,  73 

execution  of  decree,  73 

RESTRAINT  OF  WIFE,  66,  67 

REUNION,  359,  360 
property  on,  359 
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REUNION — continued. 

who  may  reunite,  359,  360 
minor,  360 
burden  of  proof,  360 

inheritance  on,  391,  414,  415 

REUNITED  BROTHER,  414,  415 

REUNITED  HALF-BROTHER,  391,  414,  415 

REVENUE.  See  Government  Revenue 

REVENUE  AUTHORITIES,  partition  by,  358,  359 

REVENUE  PAYING  ESTATE,  partition  of,  358,  359 

REVERSIONERS.  See  Decree 
suit  as  to  adoption,  164-167 
consent  to  alienation,  200,  486-490 
interest  of,  499-501 
avoidance  of  alienation  by  female,  501 
suit  to  restrain  waste,  501,  502 
limitation,  504 
need  not  sue,  504 
neglect  to  get  in  property,  504 
right  to  oust  female  owner,  504,  505 
subsequent,  when  may  sue,  505-507 
abatement  505 

acts  derogatory  to  succession,  508 
possession  at  death  of  female,  508,  509 
proof  in  suit  as  to  alienation,  510-512 
suits  pending  at  death  of  woman,  513 

REVOCATION.  See  Cancellation 
of  permission  to  adopt,  114,  115 
of  adoption,  157,  160 
of  will  not  by  adoption,  183, 184 
of  endowment,  554 

ROAD  CESS, 

sale  to  provide,  483 


SADAVARAT,  bequest  for,  550 

SAGAI  MARRIAGE,  57 

SAGOTRA  SAP1NDAS , 
defined,  379,  420 

adoption  of  son  of  daughter  of,  142 
son  of,  153,  154  • 

inheritance,  according  to  Mitakshara,  380,  381  et  seq. 
Bengal  school,  483  et  seq. 

SARODEA  SON,  100 

SAKULYAS, 
described,  419 
order  of  succession,  421,  433 
of  husband,  stridham ,  Bengal  school,  461 
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SALE.  Sc6  SklANALilill,  PuaclIAbUi 
by  female  owner,  478-490 
consent  of  reversioners,  4SG-490 
by  Court  of  Wards,  493 
in  execution  of  decree  against  female,  490,  497 
for  arrears  of  Government  revenue,  49S 
*  rent,  498 

3AMANAPRAYA, 

of  husband,  sln'dkaua ,  Bengal  school,  401 

3  AM  A  N  ODA  KA,  379,  3S0 
meaning,  379,  380 
Mitakshara,  397 

order  of  succession,  397 
Bengal  school,  419,  420 

order  of  succession,  421,  433 
inheritance  to  stridhana,  Mayukha,  454 
of  husband  to  siridhma,  Bengal  school,  4<*o 

SAMSKARA  KAUSTABA,  19 
3 A^r  HIT  AS,  11 
SANNYASI,  415,  410 
8APINDA8 , 

consent  to  adoption,  120-126 
Mitakshara  school,  37S-3S1 
succession  of,  381  ct  seq. 
mutual  sapinda  relationship,  400 
Bengal  school,  417-419 

rules  of  succession,  419-423 
order  of  succession,  421-433 
inheritance  to  stridkaiia,  Mayukha,  152-455 

SAPRATIBANBHADAYA,  241,  242 
SABAKAM ,  bequest  for,  550 
SARASVATI  VILASA,  IS 
S  ASTRAS,  10,  11 

8 AV DAY  IK  A,  power  to  deal  with,  441,  442 

SCHEME  FOR  ENDOWMENT, 
settlement,  554 
variation,  554 

SCHOOLS  OF  LAW,  12-14 
works  of  authority,  14-20 
difference  between,  20,  21 
governing  locality,  26 
change  by  migration,  20,  27 

SELF-ACQUISITION,  See  Separate  Property 

SENSE,  ABSENCE  OF,  371 

SEPARATE  PROPERTY, 

liability  for  maintenance,  86 
loss  by  adverse  possession,  234,  246 
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SE  PAR  ATE  PKOPEKT  Y— continued. 
of  owner  of  impartible  estate,  262 
powers  over,  248,  249 
what  is,  248-234 
separate  acquisitions,  249 
increased  share,  247,  248 
practice  of  profession  or  occupation,  250,  251 
gifts  and  bequests,  251 
grants  by  Government,  251,  252 
recovery  of  lost  property,  252,  253 
obstructed  heritage,  253 
inheritance  from  mother,  253 
accretions,  254 
burden  of  proof,  254-259 
heir  entitled  to,  361 

SEPARATED  BROTHER,  391,  427 

SEPARATED  HINDU,  heir  to,  301 

.SEPARATION.  See  Partition 

arrangement  between  husband  and  wife,  65,  66 
Joint  Family, 
in  dwelling  and  food,  221 
presumption,  220-223 
how  effected,  343-349 
proof,  349,  350 
act  of  stranger,  350 
conversion  from  Hinduism,  350 
decree,  350 
order  for  sale,  351 

SERVICE  TENURES,  impartible,  261,  262 

SETTLEMENT,  family,  in  Bengal  and  Oudh,  540 

SEVERANCE.  See  Partition,  Separation 

SHARES, 

Mitalsshara  law,  238 

alienation  of  undivided,  299-302 

sale  in  execution  of  decree,  300 

position  of  purchaser,  301,  302 

agreement  not  to  sell,  302 

equity  on  setting  aside  alienation,  303 

effect  of  partition  on  mortgage  of,  303 

SHEBAIT.  See  Endowment,  Idol,  Manager 
inheritance,  188 

SHIVA’S  TEMPLE, 
bequest  for,  551 

SHKADH.  See  SUABLE  A. 

SIKHS, 

governed  by  Hindu  law,  23 
form  of  marriage,  58 

SIMULTANEOUS  ADOPTIONS,  149 
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SISTER, 

no  right  on  partition,  337 

inherits  in  Western  India,  393s  410,  411 

Mitakshara,  392,  393 

Madras,  413 

Bengal  school,  427 

succession  to  stndhana ,  maiden's  property,  447 
Mitakshara,  451,  452 
Bombay,  449,  455 
Madras,  451 

powers,  Bombay,  467 

SISTER’S  DAUGHTER,  Bengal  school,  429 

SISTER'S  DAUGHTER’S  SON, 
adoption  of.,  142 
inheritance,  Mitakshara,  404 

Bengal  school,  429 
stndhcma ,  Mitakshara,  451 

SISTER'S  SON, 
adoption  of,  141 
inheritance,  364,  306 

Mitakshara,  392,  393,  402 
Bengal  school,  428,  429 
succession  to  stridhana,  Mitakshara,  451 
Madras,  451 
Mithila,  45G 
Bengal  school,  400 

SISTER’S  SON’S  SON,  Mitakshara,  401,  403 
SISTER’S  SON’S  SON’S  SON,  403 
SMALL  CAUSE  COURTS,  law  administered  in,  4 
SMRITI,  10 

SMRITI  OE  RAGHUNANDANA,  15 

SMRITI  CHANDRIKA,  17 
succession  of  sapindas,  396 
reunion  of  sapindas,  415 
devolution  of  stridhana ,  455,  456 

SOHAG  GRANTS,  263 

“  SON  ”  includes  adopted  son,  179 

SONS.  See  Adoption,  Coparceners,  Father,^  Illegitimate 
recognized  in  ancient  times,  100,  101 
bom  after  adoption,  187,  188 
maintenance,  206-209 
only  son  adoption,  145 

as  dvyamushyana,  191 
bom  after  partition,  330 
succeed  per  stirpes ,  367 
Mitakshara,  381,  382 

competition  with  illegitimate  sons,  383,  384 
Bengal  school,  423 
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SONS — continued . 

inheritance  to  stridhana,  Mitakshara,  449 

Mayukha,  452,  453 
Hithila,  456 
Bengal,  457-459 
impartible  estate,  519,  520 

SON-IN-LAW, 

maintenance,  211 

inheritance  to  stridhana ,  Bengal  school,  461 
gift  to,  485 

SON’S  DAUGHTER, 

Mitakshara,  3S6 
Bombay,  410,  411 
Madras,  413 

SON’S  DAUGHTER’S  DAUGHTER’S  SON,  Mitakshara,  404 

SON’S  DAUGHTER’S  SON,  366 
Mitakshara,  402 
Bengal  school,  421,  426,  430 

SON’S  DAUGHTER’S  SON’S  SON,  Mitakshara,  403 
SON’S  SON, 

takes  by  representation,  365,  424 
succession,  per  stirpes,  367 
inheritance,  Mitakshara,  385,  386 
Bengal  school,  424 

succession  to  stridhana ,  Mitakshara,  450 
Mayukha,  452 

Bengal  school,  457,  458,  459 

SON’S  SON’S  DAUGHTER’S  SON, 

Mitakshara,  402 

Bengal  school-  421,  426,  430 

SON'S  SON’S  DAUGHTER’S  SON’S  SON,  Mitakshara,  403 

SON’S  SON'S  SON, 

takes  by  representation,  365,  386,  424 
succeeds  per  stirpes,  367 
inheritance,  Mitakshara  school,  386 
Bengal  school,  424 
stridhana,  Mayukha,  452,  453 

Bengal  school.  457,  458,  459 

SON'S  SON’S  SON'S  SON,  Mitakshara,  394 
SON’S  SON’S  SON’S  SON’S  SON,  Mitakshara,  394 
SON’S  SON’S  SON’S  SON’S  SON’S  SON,  Mitakshara,  394 
SON’S  SON’S  WIDOW,  364 

SON’S  WIDOW,  364.  See  Daughter-in-law 
in  Bombay,  412,  413 

SON’S  WIFE.  See  Daughter-in-law 

SOURCES.  See  Hindu  Law 
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SPECIFIC  PERFORMANCE, 
of  agreement  to  marry,  59 
adopt,  167 

where  invalid  sale,  298 
SRADH , 

connection  with  inheritance,  Mitakshara,  376,  37S 

Bengal  school,  417,  418 
alienation  to  provide  for,  289,  480,  481,  484 

SRIKRISHNA,  15 

SRUTI  (Vedas),  10 

STAMP  on  permission  to  adopt,  114 

“  STARVING  MAINTENANCE,”  83 

STATUTES.  See  List,  p.  xevii 

STEPBROTHER.  See  Half-Brother 

STEPDAUGHTER, 

succession  to  slridhana,  Mitakshara,  451 
Mithila,  457 


STEPDAUGHTER’S  SON, 

succession  to  slridhana,,  Mitakshara,  451 
Mayukha,  454 
Mithila,  457 

STEPMOTHER.  See  Marriage 
marriage  with  her  relations,  43 
no  right  to  give  in  marriage,  48 
or  in  adoption,  136 
right  on  partition,  1333,  334 
inheritance  366 
Mitakshara,  390 
Bombay,  412,  413 
after  sister,  411 
Bengal  school,  427 

STEPSISTER’S  SON,  Mitakshara,  402 

STEPSON, 

maintenance,  212 
slridhana,  Mitakshara,  451 
Mayukha,  454 

Bengal  school,  457,  458,  459,  401 

STEPSON’S  SON, 

stridhana ,  Mitakshara,  451 
Mayukha,  454 

Bengal  school,  457,  458,  459 

STEPSON’S  SON’S  SON,  stridhana ,  Bengal  school,  457,  458 

STRIDHANA,  Chap.  XHL, 

unchastity  not  bar  to  inheritance,  369 
physical  defects,1 374 
meaning,  434,  435 
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STIUDI1A  XA — coni  in  ucd. 
classification,  435 
descriptions,  435-440 
Yauialca ,  435 

Sidl'd ,  430,  437.  See  SULKA. 

Adhivedaniha ,  437 
property  for  ma  into  nance,  438 
property  owned  before  marriage*  438 
gifts  by  husband,  43S 
gifts  by  strangers,  438 
mechanical  arts,  labour  and  skill,  439 
investments,  440 

acquired  by  adverse  possession,  440 
power  to  deal  with  it,  440-444,  527 
gift  by  husband,  441-444 
powers  of  widow,  444,  445 
inheritance  to,  Chap.  XIV. 
principle,  446 

maiden’s  property,  446,  447 
according  to  Mitakshara,  447-452 
Sullca ,  447 

other  property,  448-452 
survivorship,  450 
according  to  Mayukha,  452-455 

Smriti  Chandrika,  455,  456 
Mithila  school,  456,  457 
Bengal  school,  457-461 

escheat,  462 

illegitimate  children,  462 
dancing-girls  and  prostitutes,  462,  463 

SUCCESSION.  See  Obstructed  Heritage,  Unobstructed  Heritage, 
Inheritance 

application  of  Hindu  law,  3 
converts  to  Islam,  24 

SUCCESSION  CERTIFICATE,  50& 

SUCCESSIVE  ADOPTIONS,  129,  130 
'  SUDHIVIVEKA,  20 

SUDRAS,  23 

have  no  special  gotra,  40 
adoption,  age  of  boy,  146,  147 

relationship  of  mother  to  adoptive  father,  144 

SUIT.  See  Parties,  Restitution,  Reversioner 
by  married  woman,  75 
for  maintenance,  94-97 
by  coparcener,  236,  267-269 
by  manager,  279-283 
by  female  owner,  494 
abatement,  505,  513 
by  manager  of  endowment,  563,  564 
in  respect  of  endowments,  576-580 
under  Religious  Endowments  Act,  590-594 
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SULK  A, 

described,  436,  437 

inheritance  to,  according  to  Mitakakara,  447,  443 
Mayukha,  452 
Srnriti  Chandrika,  455 
Mithiia  school,  456 
Bengal  school,  460 


SUNI  BORAHS,  24,  25 
SUNNUD,  slridham ,  430 

SUPERSESSION  (ADHIVEDANA),  36.  See  Adhivedinik  i 
SURETY,  311,  312 

SURRENDER  by  female  heir,  490,  491 

SURVIVORSHIP, 

adopted  son,  179,  184 
coparceners,  237 
stridJia?ia%  449 

SUTRAS,  10 

SVAYANDATTAKA  SON.  101 

TAGORE  CASE,  530-536 
TAR  WAD,  maintenance,  235 
TEMPLE,  ' 

suits  as  to  rights  of  worship,  546 
bequests  for,  551 
offerings,  557,  558 

possession  and  management,  557,  55S 
brotherhoods  attached  to,  560 
transfer  to  trustees,  585,  586 
Government  not  to  hold  charge  of,  595 

TENURE  HOLDERS,  partition,  325 
TESTAMENTARY  GUARDIAN,  213,  216,  217 
THEFT,  husband  and  wife,  76 
TITLE  OR  HONOUR,  adopted  son,  IS  1 
TRADE.  See  Family  Trade 

TRANSFER.  See  Alienation 
of  subject  of  gift,  521,  522 
of  temple  to  trustees,  585,  586 

TRUSTS,  540,  541 

for  endowments,  547 

TRUSTEE  OF  ENDOWMENT.  See  Endowment,  Manager 
decision  of  majority,  559 


UNAPPROPRIATED  INCOME,  female  owner,  476 

UNASSOCIATED  BROTHER,  399,  427 

H.L.  2  U 
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UNBORN  PERSON, 
inheritance,  362 
gift  to,  in  will,  533-538 

under  Hindu  Wills  Act,  543 

UNCERTAINTY  as  to  endowment,  550-552 

UNCHASTITY, 

loss  of  right  of  maintenance,  78,  82,  97 
to  share  on  partition,  336 
of  adoption,  132 
to  inheritance,  by  widow,  368 

other  heirs,  368,  360 
stndhmi  property,  369 

UNCLE.  See  Father's  Brother,  Mother’s  Brother 

UNCLE’S  WIDOW,  366 

UNDUE  INFLUENCE,  adoption.  152 

UNITED  PROVINCES,  Hindu  law  administered  in,  4,  5 

UNOBSTRUCTED  HERITAGE  241,242 

UPANISHADS,  10 

USAGE.  See  Custom 

UTERINE  BROTHER.  See  Brother 

VAISYAS,  23 

VA NA PRASTHA ,  415,  416 
inheritance  to,  415 

*  fEDANGAS,  10 
7EDAS,  10 
TESTING, 

on  adoption,  178,  193-195 
of  inheritance,  362 

TESTING  ORDER,  270 
MJNAXESHWARA,  16 
VFRAMITRODAYA,  18, 19 
TEVADA  CHANDRA,  20 
VEVADA  CHJNTAMANI,  20 
TtVADA  RATNAKARA,  20 
YYAVAHARA  CHINTAMANI,  20 
VYAVAHARA  MAYUKHA.  See  Mayukha 
VYAVAHARA  NIRNAYA,  18 

WAIVER  of  rights  on  adoption,  18S 
WAJIB-UL-ARZ,  statement  as  to  adoption,  175 
WARDS.  See  Court  op  Wards 
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WASTE, 

by  limited  female  owner,  473,  474 
suit  to  restrain,  501-504 

by  subsequent  reversioner,  505-507 

WIDOW.  See  Decree,  Maintenance,  Remarriage,  Wile,  Woman 
remarriage,  37 

prohibited  degrees,  45 
guardianship  of  minor,  GO 
debts  of  remarried,  70 
maintenance,  78,  79 
amount,  SG-SS 
residence,  SO-82 
funeral  expenses,  88 
adoption  by,  118  et  seq.  See  Adoption 
gift  in  adoption,  134,  135 
alienations,  199,  200 

consent  of  reversioners,  200 
right  on  partition,  327,  332-330 
as  such,  only  heir  to  husband,  304 
except  in  Bombay,  3GG 
unchastity,  78,  S2,  97,  132,  3G8 
of  disqualified  person,  374 
competition  with  illegitimate  son,  384,  385 
inheritance,  Mitakshara  school,  380,  387 
devesting,  193-195,  3S7,  424 
of  (jotrnja  mpindrt,  heir  in  Bombay,  412,  413,  454 
of  son.  412 
of  bandhus,  412 
Bengal  school,  417,  424 
powers  over  stridkana ,  444,  445 

inherited  property,  404-400.  See  Woman 
movable  property,  469,  470 
nature  of  estate,  465,  466,  471,  472 
management  when  more  than  one,  474 
alienation  when  more  than  one,  480 
pilgrimage,  481 
surrender  of  estate,  490,  491 
disclaimer,  490,  note  5 

WIDOWER,  adoption  by,  106 

WIFE.  See  Co-wife,  Husband  and  Wife,  Maintenance,  Restitution, 
Stride  an  a 
guardianship,  66 
maintenance,  67,  76-78 
remedies,  94-97 
assent  to  adoption,  ill,  112 
permission  to  adopt,  112-118 
right  on  partition,  331,  332 
of  disqualified  person,  374 
gifts  to,  by  husband,  438 

immovables,  441-443 

WILL,  Chap.  XVIII., 

property  subject  to  maintenance,  84,  85 
right  of  widow  to  dispute,  90 
ILL. 
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WILL — continued . 

meaning  of  words  “  father  ”  and  “  son/*  178, 179 
not  revoked  by  adoption,  186, 187 
condition  as  to  partition,  320 
devise  by  husband  to  wife,  441-443 
of  wife,  443 

of  restricted  female  owner,  471,  493.  527 

powers  of  woman  under ,  491,  492 

definition,  525 

law  of  gifts,  526 

subject  of  will,  526,  527 

testamentary  capacity,  527 

stridhana.  527 

form,  527,  528,  543,  544 

construction,  528-530 

tcclmical  words,  530 

presumption  that  whole  interest  passes,  531,  532 

attempt  to  alter  law  of  inheritance,  532 

repugnant  condition,  532,  533 

bequest  to  unborn  person,  533-539 

gift  to  a  class,  534,  535 

Hindu  Transfers  and  Bequests  Act,  536 

Hindu  Disposition  of  Property  Act,  536-539 

religious  and  charitable  endowments,  539,  510 

joint  gift,  540 

powor  of  appointment,  540 

perpetuities,  540 

trusts,  540,  541 

gift  over,  541 

accumulations,  542 

Hindu  Wills  Act,  542-545 

execution,  543,  544 

in  Malabar,  545 

in  Oudh,  545 

^VO  MAN.  See  Female  Heir,  STRIDE  AN  A 
cannot  adopt*$12 
Coparcener,  Mit&kshara  law,  228 
partition,  327,  328 
inherits  by  express  texts,  366 
Western  India,  366,  367 
powers  over  inherited  property,  Chap.  XV. 
limited  powers,  464-466 
estate  created  by  contact,  oio.,  405 
not  fresh  stock  of  descent,  464 
cannot  alter  estate,  466 
Bombay  law,  467, 468 
movable  property,  469,  470 
will,  47X 

share  On  partition,  327,  328,  331-3 
nature  of  estate,  465,  466,  471, 472 , 
interference  by  Court,  473, 474  ..  •  * 
additions  to  estate,  474 
aeci^nla^ons,  474,  475 
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W  0  MAN —conti  nu  cd. 

savings  from  maintenance,  476 
leases,  47G 
quarry  or  mine,  477 
alienation  for  her  life,  477 
sale  of  personal  interest,  478 
when  she  can  alienate,  478  el  acq. 
latitude  in  exorcise  of  powers,  485 
consent  of  reversioners,  480-490 
surrender,  490,  491 
disclaimer,  490,  note  5 
abandonment  of  worldly  affairs,  491 
powers  under  will,  491,  492 
by  Court,  492 

debts  not  charged  on  property,  492,  495 
represents  estato  in  proceedings  and  suits,  490,  494 
decree  against,  494-499 
compromise,  495 
parties  to  suit,  49 G 
sale  in  execution  of  decree,  496-49S 
sale  for  arrears  of  Government  revenue,  49S 
rent,  49  S 

unauthorized  acts  voidable,  48G 
neglect  to  get  in  property,  504 
ouster  by  reversioner,  504,  505 
who  can  dispute  her  acts,  501  tl  seq. 
receiver,  505 

proof  in  suit  as  to  alienation,  510-512 
management  of  endowment  557,  569 

WOMAN'S  PROPERTY.  See  STRIDE  AN  A 

WORSHIP, 

suit  as  to,  547 
alienation  of  turn,  573,  574 
attachment,  574,  575 
partition,  575 

YAJNAVALKYA,  11 

YAVTAKA  STRIDE  AN  At 
defined,  435 

inheritance  to,  Mayukha,  452,  453,  454 
Smriti  Chandrika,  45S 
Bengal  school,  457,  458 
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